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DIGEST 


OF  THE 


LAWS    OF    ENGLAND- 


POIAR.  (a) 

( A>  l^otD  it  eball  be  tmen. 

QA  1.)  Upon  what  estate,  p.  2. 
(A  2.)  By  what  words,  p.  3. 

(B)  ^otD  it  iSiban  be  erpounDcD. 

[(B  1.  a.)  General  rules.3  p*  4. 

(B 1.  b.)  To  make  leases  in  possession,  or  rever- 
sion, p.  5^ 

(B  2.)  Of  lands  usuaHy  demised,  p.  7* 

(B  3.)  Where  the  ancient  rent  is  or  is  to  be  re- 
served, p.  8. 

(B  4.)  For  lives,  or  years,  p.  9. 

QB  5.)  Miscellaneous.]]    p.  10. 

(C)  ^otu  It  0ball  be  erecuteD. 

(C  1.)  What  shall  be  a  good  execution.    Though 

more  join  in  the  execution  than  need.  p.  12. 
(C  2.)  Or  more  be  done  than  the  power  requires,  p.  12. 
(C  3.)  Or  it  be  done  by  more  deeds,  p- 13. 
(C  4.)  Or  it  be  executed   without  mentioning  his 

power,  p.  14. 
(C  5.)  If  it  be  executed  by  a  conveyance  tantamount, 

though  not  pursuant  to  the  letter  of  the 

power,  p.  15. 
(C  6.)  What  not,  p.  16. 

(a)  For  the  equity  cases  upQn  tlus  head*  see  in  Chancery. 

Vol.  VII.  "b  (D)l^to 


3  POIAll. 

(D)  ^oto  it  0MI  be  DestrogeD.  p- 18. 

(E)  mh^tiit  0baII  not  be  De0trogeD*  p.  51. 

(F)  fpoto  tbe  pleaDing  ffyall  be.  p.  22. 

(G)  mUn  it  cannot  be  erecuteD.  p.  22. 

(A)  ^otii  it  isbaU  be  rai0eo. 

(A  1.)  Upon  what  estate. 

In  conveyances  to  an  use,  a  man  may  direct  or  model  the  use  as 
he  pleases,  and  the  st.  27  H.  8.  10.  executes  the  possession  to  the 
use ;  and  therefore,  he  may  annex  powers  to  estates,  which  cannot  be 
annexed  to  them  by  a  conveyance  at  the  common  law.  Co.  Lit  257. 
a.  Mo.  610. 

And,  therefore,  to  the  limitation  of  an  use  for  life,  he  may  annex 
a  power  to  make  leases  for  21,  99,  or  more  years,  or  fpr  one,  two,  or 
more  lives. 

Or,  to  make  a  jointure  for  a  wife.     Mo.  581.     2  Lev.  58. 

Or,  to  grant  annuities,  raise  portions,  &c.     Mo.  581. 

Or,  to  make  a  jointure,  and  also  a  lease  to  commence  after  his  death, 
for  portions,  &c.     Hard.  413. 

So,  he  may  annex  a  power  of  revocation  of  all  uses  limited,  to  make 
a  limitation  of  new  uses,  and  tliis  will  not  be  repugnant.  Co.  Lit.  237. 
a.    R.  Mo.  610.    Vide  Uses,  {L  2.  &c.) 

So,  a  power  may  be  annexed  to  an  estate  by  another  deed,  executed 
at  the  same  time,  though  it  be  not  in  the  same  conveyance  by  which  the 
estate  is  conveyed.     1  Vent.  279- 

So,  a  man  may  give  a  power  or  authority  by  will,  which  is  a  naked 
authority,  not  annexed  to  an  estate;  as,  if  he  devises  to  A.  for  life  and 
afterwards  that  it  shall  be  at  his  disposal  to  any  of  his  children  then 
living ;  he  has  but  an  estate  for  life,  with  a  naked  power  to  dispose,  in 
the  manner  directed  by  the  will.     R.  1  Sal.  240.     3  Sal.  2*76. 

So,  he  may  g^ve  a  power  to  a  stranger,  which  is  a  naked  collateral 
j)Ower  not  annexed  to  an  estate.     Per  Hale,  Hard.  415. 

Or,  a  power  in  gross,  which  takes  effect  aft«r  his  estate  determined^ 
Hard.  415. 

Ijf  a  power  be  to  A.  or  his  assigns  to  make  leases,  &c  the  power  runs 
with  the  estate  to  the  assignee  in  deed,  or  in  law.  R.  1  Vent.  340. 
2  Jon.  11 0.     Vide  post,  (£)• 

So,  in  all  cases  a  power  coupled  with  an  interest  may  be  a<«signed ; 
as  a  power  to  a  lessor  and  his  assigns   tp  cut  down  trees.     R. 

2  Mod.  317- 

But  a  man  cannot  annex  a  power  of  revocation  to  a  feoffinent,  or 
grant;  for  that  will  be  void.  Co.  L.  237.  a.  Mo.  610.  Vide  Uses, 
L.  2.  &c.) 

So,  if  a  man,  seized  in  fee,  covenant  to  stand  seized  to  the  use  of 

himself  for  life,  witli  power  to  make  leases,  remainder  to  another  in  fee, 

the  power  is  not  well  raised.     Ca.  Ch.  161.    If  the  consideration  of 

^    '  the 


Hov)  it  sliall  be  raised.  J 

the  covenant  does  not  extend  to  the  power  to  make  leases.     R.  Mo.. 
US.     1  Co.  175.     R.  Ray.  248. 

So,  upon  such  covenant  he  ^annot  reserve  a  power  to  make  leases^, 
jointures,  or  for  preferment  of  younger  children,  8cc.     Mo.  381.  383. 

(A  2.)  By  what  words* 

Words,  ni^ich  show  the  intent  of  the  party,  are  sufficient  to  create 
a  pover;  as  if  a  power  be  to  demise  or  lease,  though  the  intent  is,  that 
be  declare  the  uses  of  the  first  setdement  for  lite,  or  years :  for  the 
lease  does  not  take  effect  by  demisei  but  by  declaration  of  the  uses.. 
Mo.  611.     Vide  Uses,  (L  S.) 

[If  a  man  having  an  annuity  in  fee  (issuing  out  of  the  four  and  half 
per  €^nt.  duty  at  Barbadoes)  directs  his  executors  to  entail  on  his 
dao^ter  and  her  issue,  all  his  estate  and  effects ;  this,  though  it  passes 
no  interest  to  them,  and  though  they  take  nothing  as  executors,  yet 
it  gives  them  power  to  convey.     2  Vezey,  170.] 

So,  if  a  man  expresses  the  power  only  by  implication,  it  is  well ;  as^ 
provided  that  he  shall  not  have  poweir  to  alien,  8cc.  otherwise  than  to 
make  a  jointure,  and  leases  for  21  years ;  it  b  a  good  power  to  make  a 
jointure,  and  leases.     1  Leo.  148. 

So,  if  a  devise  be  to  A.  for  life,  to  set,  let,  and  make  estates  out  of  it 
i>  I  might,  and  afterwards  to  his  daughter  in  tail ;  A.  has  a  power  to 
make  leases,  it  being  the  custom  of  the  country  where  the  land  lies^ 
u>  let  for  lives  or  years.     R.  2  Rol.  261.  1.  35. 

[Bat  if  lands  are  setded  (by  act  of  parliament)  with  a  clause  to  re* 
strain  alienations,  except  for  the  jointures  of  wives  for  term  of  life,  8cc. 
a  power  for  such  jointress  to  lease  her  jointure-lands  for  three  lives,  or 
jears  determinable  on  three  lives,  cannot  be  implied,  though  it  is  the 
osual  way  of  leasing  in  that  country.     S  B.  M.  1259.] 

Bot  a  power  being  executory,  may  be  restrained  or  enlarged  by  a 
Mifaseqnent  deed ;  as  if  a  power  be  gaieral,  to  revoke ;  by  a  covenant 
afterwards,  that  he  will  not  revoke  without  the  consent  of  B.*  the 
power  is  restrained*     R.  Jon.  41 1. 

So,  if  the  consideration,  upon  which  the  power  was  founded,  does 
not  extend  to  the  person,  to  whom  the  lease  is  made,  the  lease  shall  be 
Toid ;  as  if  a  man  covenant,  in  consideration  of  natural  affection,  to 
stand  seized  to  the  use  of  himself  for  life,  &c.  widi  power  to  make 
leases,  &c.  a  lease  to  a  stranger  is  void ;  for  he  is  not  within  the  con« 
sidenition.     2  Rol.  260. 1.  30.     Vide  Covenant,  (G  5.) 

So,  if  a  power,  at  its'  creadon,  be  to  niake  leases  to  a  person,  to 
idkom  the  consideradon  does  not  extend,  it  will  be  void,  though  the 
lease  be  executed  to  a  person  within  the  consideration.  2  RoL 
2«0.  1.  35. 

[A  power  of  the  jointress  to  make  leases  not  being  expressed,  cannot 
be  implied  under  a  private  act  of  parliament.     3  Bur.  1259.] 

[A  power  annexed  to  a  devise  in  fee  to  a  married  woman,  that  she 
maj  dispose  of  the  estate  without  the  controul  of  her  husband,  is  void* 
1  B.  ft  P.  192.] 


B  2  (B)  l^oto 


*  POIAiR, 

^  (B)  fpoto  it  sball  be  frpounDeD. 

[(B  1.  a.)  General  rules.] 

[Powers  are  to  be  construed  in  the  same  manner  in  a  court  of  lair 
as  in  equity.     Dough  293.] 

[In  the  construction  of  powers,  the  intention  is  the  governing  principle. 
S  T.  R.  663.     4  T.  R.  743.] 

[In  the  execution  of  powers,  the  material  object  to  be .  attended  to 
is  the  intention  of  the  person  creating  the  power;  and  that  intention  is 
to  be  collected  from  the  words  of  the  will,  or  other  instrument,  giving 
the  power,  according  to  the  ordinary  and  common  acceptation  of  the 
words,  and  not  according  to  any  l^al  or  technical  exposition  of  tliem. 
4  T.  R.  748,  749.] 

[Powers  are  to  be  carried  into  eflect  according  to  the  intention  of 
those  who  created  them ;  and  in  ascertaining  what  that  intention  wa% 
the  circumstances  of  the  case  (nothing  opposing)  may  be  used  as  an 
assisting  medium.  Thus,  where  A.  seized  in  fee  of  W.,  X.,  and  Y« 
closes ;  whereof  X.  and  Y.  had  been  anciendy  and  usually  demised, 
but  W.  had  not ;  devised  to  trustees  limited  to  certain  executory  uses, 
with  power  to  the  trustees  during  the  minorities  of  those  to  whom 
the  premises  might  descend  under  the  limitations,  and  to  any  tenant 
for  life,  to  grant  any  lease  of  all  or  any  part  of  the  lands,  so  as  upon 
such  lease  there  be  reserved  the  ancient  and  accustomed  rent  usually 
paid  for  the  same ;  it  was  held,  that  the  power  onl v  extended  to  X.  and 
Y.  closes ;  since  that  it  never  could  have  been  the  devisor's  intention 
that  the  trustees  who  might  have  an  interest  for  a  day  only,  and  who, 
were  not  intended  to  have  any  benefi^al  interest  for  themselves,  should 
be  able  to  alter  the  nature  of  the  property,  and  present  the  cestuique 
use  from  occupying  what  the  devisor  had  always  r^erved  for  his  own 
occupation.    3  M.  and  S.  99.] 

[Where  two  intentions  are  expressed,  a  general  and  a  particular  one, 
and  the  particular  intent  cannot  take  dfect,  the  words  shall  be  so  con- 
strued as  to  give  effect  to  the  general  intent.  Hencc^,  where  an  estate 
was  limited  to  A.,  on  his  marriage,  for  life,  with  power  to  a{q)oint 
amongst  the  children  of  the  marriage  for  such  estates  as  he  chose,  who 
by  his  will  appointed  to  his  son  B.  for  life,  remainder  to  the  first  and 
other  sons  of  B. ;  and,  in  de&ult  of  such  issue,  then  to  his  son  C,  it  was 
held  that  B.  took  an  estate  tail,  the  general  intent  being  that  his  issue 
should  inherit^  and  the  particular  limitation  expressed  being  void* 
2  T.  R.  241.  380.  781.] 

[The  execution  of  a  power  in  the  form  prescribed,  is  a  condition 
precedent,  by  the  observance  of  which  alone,  the  right  by  virtue  of  the 
pow<er  caa.  arise.  11^  therefisre,  a  power  to  lease  unaer  the  usual 
covenants  he  given,  and  a  lease  be  made,  in  which  there  is  an  unusual 
ixyvenant,  the  lease  is  void  in  Mo,  and  cannot  be  avoided  as  to  that 
covenant  only.     1  T.  R.  705.] 

[Where  a  qualification  annexed  to  a  power,  goes  in  destructiop  of 
the  power,  the  law  will  dispense  with  the  qualification.  ^  Dougl.  574.] 
[A  power  to  lease  for  years  is  to  be  construed  liberally.     3  Burr. 
Ji41.     iBlk.  446.] 

[A  cubtonv 


Hoxv  it  shall  be  eTpotmded.  S 

[A  custom  of  the  country,  directly  cohtrerjr  to  a  leasing  power, 
cnnot  be  engrafted  upon  it.     2  East,  376.] 

[An  amointment  by  deed  cannot  be  construed  cypres.  iSecus  if  by 
wilL    1  East,  442.] 

(B  1.  b.)  To  niake  leases  in  possession  or  reversion. 

A  power  shall  be  expounded  stricdy* 

[1  Bl.  Rep.  283*  In  the  construction  of  powers  originally  equitable^ 
the  courts  of  law  ought  to  follow  equity ;  but  if  they  are  originally 
kgal,  die  courts  of  equity  ought  to  follow  the  law.  1  BL  Rep.  283. 
Cowp.  266.     Dow.  293.  (280.)] 

And  therefore  ita  man  has  power  to  make  leases  generally,  this  ex- 
kods  to  make  leases  in  possession  only,  and  not  in  reversion.  R. 
SM  261.  1.  5.  2  Cro.  3I8«  YeL  222.  R.  Ray.  248.  R.  M.  9. 
W.  3.  in  B.  R.  inter  Winter  and  Loveday.  (1  Ld.  Ray.  267.  2  Sal. 
5S7.}  1  Lev.  168.  R.  6  Co.  33.  a.  Mo.  199.  Semb.  1  Led.  35. 
S  Leo.  131. 

Nor  a  lease  to  commence  in  Jiduro.  R.  Ray.  248.  Semb.  1  Leo. 
Si.    R.  Yel.  222.     2  Cro.  318.     Mo.  494. 

[A  lease  to  commence  irom  the  day  of  the  date  is  good,  under  a  power 
10  grant  leases  in  possession  only,  and  ndt  in  reversion.  Cowp.  714* 
D^.  53.  *n.] 

[Though  the  habendum  in  a  lease  by  deed  is  prospective  from  the 
date,  yet  is  the  lease  in  possession,  if  not  executed  until  or  after  the 
daj  m  the  habendum.     10  East,  427.] 

So,  if  the  power  be  to  make  leases  for  two  or  three  lives,  he  cannot 
nuke  a  lease  to  one  not  in  esse;  as  to  the  son  of  B.  not  bom,  &c.  Per 
Wmdh.     Ray.  163. 

Soy  if  the  power  be  to  make  leases  in  possession,  he  cannot  make  a 
lease  of  land  in  reversion,  though  it  he  to  commence  in  pnesenti.     R. 

1  Sid  101.     Ca.  Ch.  18. 

[Bat  thongh  a  subsisting  lease  cannot  be  proved  to  have  been  sur- 
lendered,  y^  if  the  new  lease  has  been  unifermly  acted  under,  a  sur- 
render of  the  'first  shall  be  presumed,  and  the  second  be  considered  as 
t  lease  in  possession.     Ambler,  748.] 

[Where  tenant  for  life  has  a  power  to  grant  leases  ^*  in  possession^ 
batnotby  way  of  reversion  or  future  interest,"  a  lease  per  verba  de 
fr^tsenti  is  nek  contrary  to  the  power,  though  tlie  estate  at  the  time  of 
Bttkiiig  the  lease  was  held  by  tenants  at  will,  or  from  year  to  year,  if^ 
at  the  time,  they  received  directions  from  the  grantor  of  the  lease  to 
]MT  thdr  rent  to  the  lessee.     Doug.  565,'] 

So,  if  part  of  the  lease  be  in  reversion,  the  whde  lease  shall  be  void. 
S  SiL  276.     (Allan  v.  Calvert,  B.  R.  E.  42  Geo.  3.     2  East  376.) 

So,  if  the  power  be  to  make  leases  in  possession,  or  in  reversion,  he 
cumot  make  a  lease  in  possession,  and  another  lease  of  the  same  land 
fit  rerersioi^ ;  but  his  power  to  lease  in  revernon  extends  only  to 
nake  leases  of  the  land,  which  was  not  then  in  possessiixi.  Per  liolt, 
M.  9  W.  3.  inter  Winter  and  Loveday.    (1  Ld.  Ray.  269.     SaL  537.) 

So,  a  power  to  make  leases  in  reversion  does  not  warrant  a  lease  to 
cnamenoe  at  a  future  day,  but  only  a  lease  to  commence  at  the  end 
of  «a  estate  then  in  esse.    Per  Holt,  M.  9  W.  3.    (1  Ld.  Ray.  269. 

2  SaL  537.) 
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S09  a  power  to  make  a  lease  for  three  lives  or  thirty  years  in  pes- 
session,  or  for  two  lives  or  thirty  years  in  reversion,  warrants  only  a 
concurrent  lease  for  two  lives ;  for  a  lease  for  lives  cannot  commence  at 
a  future  day.  Per  Holt,  M.  9  W.  3.  inter  Winter  and  Loveday. 
( 1  Ld.  Ray.  269.     2  Sal.  537.) 

[Under  a  power  in  a  will  to  lease  in  possession  and  not  in  reversion, 
a  lease  for  years  executed  the  29th  March  to  the  then  tenant  in  pos- 
session, habendum  as  to  the  arable  from  the  15th  Febrttari/  preceding, 
and  as  to  the  pasture  from  the  5th  April  then  next  is  void  for  the  whole; 
though  such  lease 'were  according  to  the  custom  of  the  country,  and 
the  same  had  been  before  granted  by  the  person  creating  the  power. 
2  East  376.] 

But  if  a  power  be  annexed  to  the  estate  of  him  in  reversion,  to  make 
leases  generally,  he  may  make  a  lease  inprtesenti  of  the  reversion.     R. 

1  Lev.  16S. 

Though  the  power  be  to  make  leases  in  possession.  Dub.  Ca.  Ch. 
18.  Ace.  per  Keeling,  but  two  J.  cont.  1  Lev.  168.  and  it  was  ad- 
mitted cont.  1  Sid.  260,  261. 

So,  if  a  fine  be  to  the  conusee  for  fifteen  years,  afterwards  to  B.  for 
life,  &c.  with  power  to  lease  for  three  lives,  or  t\^enty-one  years  in 
possession ;  he  may  make  a  lease  during  the  fifteen  years,  of  land  in 
lease  at  the  time  of  the  fine,  when  such  lease  expires.     Per  Coke, 

2  Rol.  260.  1.  50.     2  Cro.  847.     2  Bui.  216.     1  Rol.  12. 

So,  if  husband  and  wife  lease  pursuant  to  the  st  32  H.  8.  and  tlien, 
by  act  of  parliament,  the  estate  is  settled  to  the  husband  for  life,  with 
power  to  lease  for  tliree  lives  or  twenty-one  years ;  he  may  make  leases 
of  the  reversion  during  the  first  lease  by  husband  and  wife.  2  Rol.  26 1 . 
I.  15.     Semb.  1  Leo.  36.     Per  two  J.  Monson.  cont     Dy.  357.  a. 

So,  if  a  power  be  to  make  leases  in  reversion  for  three  lives,  &c.  he 
may  lease  for  three  lives,  when  there  is  another  life  in  esse^  though  the 
power  does  not  say,  to  make  leases  of  the  reversion ;  for  there  is  no 
prejudice.     R.  2  Rol.  261.  1.  30. 

So,  he  may  make  a  lease  for  years  determinable  upon  three  lives,  to 
commence  after  the  end  of  the  former  lease  in  esse.     K.  8  Co.  70. 

[The  intent  of  the  paities  who  gave  the  powers,,  ought  to  govern  every 
construction  of  them.    1  B.  M.  60.  120.    Dough  573.    3  T.  R.  665.] 

[The  plan  of  the  power  to  make  leases,  is  for  the  mutual  advantage 
of  possessor  and  successor.     1  B.  M.  60.] 

[A  man  devises  lands  to  trustees  for  payment  of  debts,  then  in  trust 
for  A.  for  life,  then  to  his  first  and  other  sons,  then  to  B.  for  life,  then  to 
his  first  and  other  sons,  then  to  C.  &c.,  in  like  manner  remainder  to  his 
own  right  heirs,  with  a  power  to  trustees  to  raise  money  for  debts,  by 
letting  leases  for  thirty-one  years,  in  possession  and  reversion,  and  after 
debts  paid,  whoever  should  be  seised  might  make  thirty-one  years  lease. 
B.  dids  in  devisor's  life,  who  makes  codicil,  declaring  his  will  should 
remain,  in  all  but  the  particulars  expressed ;  and  gives  part  of  his  lands 
to  A.  for  life,  with  remainders  over,  with  such  powers  as  by  his  will 
devised;  and  gives  other  lands  to  D.  (the  son  of  B.)  for  life,  then  to 
his  first  and  other  sons,  then  to  his  daughters,  then  to  A.  (who  is  de- 
visor's brother)  for  life,  then  to  his  first  and  other  sons,  remainder  to 
such  persons,  and  with  such  powers,  as  his  other  estate  devised  to  him 
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is  appointed  to  go.     D.  bos  a  power  to  grant  thirty-one  years'  leases. 
(On  errar,  from  Ireland.)    Str.  9i520 

(B  2.)    Of  lands  usually  demised. 

S0|  if  a  power  be  to  make  leases  of  lands  usually  demised,  he  canhot 
lease  land  only  once  demised.  2  Rol.  262.  1.  2.  R.  Vau.  SS.  A'ide 
Estates,  rB  S2.—  G  4,  5.) 

Tloa^  it  was  demised  from  year  to  year,  for  so  many  years,  or  for 
tbree  lives :   for  it  was  bat  one  single  contract.     R.  2  Rol  262^  L  S. 

If  a  power  be,  to  lease  all  or  any  of  the  premises,  wliich  at  any  time 
ber^fore  have  been  usually  letten,  reserving  the  rents  now  paid,  or 
more;  a  demise  of  lands,  not  leased  within  twenty  years,  is  not  within 
tbe  power,  though  demised.     Temp.  Eiiz.  R.  Vau.  S3. 

If  a  power  be  to  lease,  rendering  the  ancient  rent,  he  cannot  lease 
lands,  never  demised ;  for  no  ancient  rent  can  be  reserved.  R.  Mo. 
198.    Per  Vau.  35.     R.  2  Mod.  Ca.  250.  381. 

Bat  he  may  lease  lands  demised  two  or  three  times.  R.  2  Rol.  261. 
L  50.    Vau.  SS. 

[Under  the  setdement  of  an  estate  with  a  power  to  the  tenant  in  pos- 
session to  let  all  or  any  part  of  the  premises,  so  as  the  usual  rents  be 
reserved,  a  lease  of  tithes  which  had  never  been  let  before  was  held  void. 
8  T.  R,  665.] 

[Land  settled  in  a  family  settlement  for  a  term  determinable  on 
iWes,  shall  so  far  be  esteemed  lands  usually  letten  or  demised.  I  Bl. 
Rep.  446.] 

[A  power  to  lease  for  one,  two,  or  three  lives,  such  lands  as  were 
then  demised  for  any  such  term,  applies  to  such  lands  only  as  the  lives 
<m  which  they  are  held  are  certain  and  co-existing.     7  T.  R.  713.] 

[Under  a  power  **  to  lease  all  manors,  messuages,  lands,  &c.  so  as 
there  be  reserved  as  much  rent  as  is  now  paid  for  uie  same,"  Such  parts 
of  the  estates  enumerated  in  the  power^  as  have  never  been  demised, 
nu^y  be  let.     Doug.  SSB.'] 

[Bot  in  a  &mily  settlement  of  an  estate  consisting  of  some  ground 
ahrays  occupied  with  the  &mily  seat,  and  of  lands  let  to  tenants  on ' 
rents  reserved,  the  qualification  annexed  to  the  power  of  leasing,  **  that 
tbe  andent  rent  must  be  reserved,"  excludes  the  mansion-house  and 
lands  about  it  never  let     Id.  574.] 

[^Setdement  of  lands  to  the  use  of  husband  for  life,  then  to  the  wife 
fcr  life,  proviso,  that  they,  during  their  joint  lives,  and  the  survivor 
in  possession,  may  make  leases  of  premises,  at  the  yearly  rents  the 
same  are  now  let  at  The  wife  marries  second  husband,  and  they  de- 
mise the  capital  mansion-house  and  demesne  lands,  never  liefore 
leased.  R.  per  B.  R.  that  this  is  avoid  lease;  and  dvbitaiur^  whether 
die  cocdd  lease  oil  her  second  marriage.     Fort  332.] 

So,  if  a  power  be  to  make  leases,  so  that  he  do  not  lease  the  demesne 
lands  of  the  manor,  he  cannot  make  leases  of  copyholds ;  for  they  are 
psrt  of  the  demesnes.  Per  three  J.  inter  Winter  and  Loveday :  Rookby 
coot  for  it  seemed  to  him,  that  the  exception  extends  only  to  lands  in 
lus  own  occupation.     Sal.  537.  (1  Ld.  Raym.  269.) 

But  a  lease  may  be  of  the  rents  or  services  of  a  manor ;  for  they  are 
not  part  of  the  demesnes.  Per  Holt,  inter  Winter  and  Loveday. 
(I  Ld.  Raym.  270.     Sah  538.)        -     . 
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(B  3.)    Where  the  ancient  rent  is  or  is  to  be  reserved. 

S09  if  a  power  be  to  make  leases,  so  that  the  ancient  rent  be  reserved, 
if  he  does  not  reserve  the  aiicient  rent,  the  lease  will  be  void.  Vide 
post,  (C  6.) 

And  therefore  if  he,  not  having  counterparts  of  the  ancient  leases, 
leased  dl  hb  lands  anciently  demised,  rendering  the  ancient  rents, 
without  mentioning  what  lands,  and  what  rents,  m  particular ;  it  will 
be  void.  Per  Cowper  and  Trevor,  Holt,  cont.  2  Ver.  534.  544.  £q. 
Ca.  14,  15.     (Sdpart  of  2  Mod.  Ca.) 

But  if  a  power  be  to  lease  the  premises,  or  any  part  of  them,  so 
that  such  rent  or  more  be  reserved,  as  was  paid  within  two  years  be- 
fore; he  may  lease  lands  not  demised  omninOf  reserving  such  rent  as 
he  pleases;  for  the  intent  spears,  that  aU  may  be  demised.  R.  2  Rol. 
362.  1.  10. 

So,  if  a  power  be  to  lease  the  premises,  (which  consist  of  land,,  a 
rectory,  &c.)  or  any  part  of  them,  reserving  so  much  per  acre;  he  may 
demise  the  rectoiy,  though  there  cannot  be  a  reservation  of  such  a  sum 
per  acre.     R.  I  Vent.  294.    2  Lev.  150. 

If  a  power  be  to  demise,  rendering  12s.  per  ann, ;  a  lease  rendering 
so  much  as  ought  to  be  paid  by  the  power,  without  saying  how  mucli, 
;will  be  good.     R.  2  Ver.  533. 

If  a  power  be  to  make  leases,  rendering  such  rent  as  he  pleases;  a 
lease  without  rent  will  be  cood.     R.  Skin.  427,  428. 

If  a  lease  by  tenant  for  life  reserves  the  rent  to  him  and  his  heirs,  it 
will  be  good.     R.  8  Co.  70.  b. 

If  a  lease  be  of  such  land  inter  alia^  rese'rwig  the  ancient  rentpro- 
indsy  the  word pioinde  ^hall  be  referred  to  the  land  mentioned.  R. 
1  Vent  840. 

£The  successor  must  not  be  prejudiced  in  point  of  remedy,  or  any 
circumstance  of  full  enjo^^ment      1  B.  M.  60.] 

[If  the  ancient  rent  is  to  be  reserved,  it  must  be  with  all  beneficial 
circumstances ;  and  spectficaUy^  that  remaindeiMnan  be  put  to.no  diffi« 
culty  in  avowuig;  odieiwise  void  against  him,  though  good  against 
owner  of  the  inheritance*    Ibid.] 

The  lease  intended  by  every  power  of  leasing,  is  the  usual  husbandry 
lease,  reserving  a  rack-rent     Ibid. 

[Where  a  power  of  leasing  at  tlie  usual  rent  is  granted,  the  term 
'^^  usual,''  means  the  rent  at  which  the  jiropeity  had  been  before  letten, 
not  the  rent  at  which  properhr  of  that  description  usually  lets  in 
the  neiriibourhood.  Hence,  where  A.  devised  a  reversion,  expectant 
on  the  death  of  B.,  with  power  to  the  devisee  to  grant  leases,  so  as 
there  shall  be  reserved  thereon  tlie  ^  usual  er  other  the  most  rent" 
that  can  be  had  for  the  same ;  and  the  devisee  let  the  premises  at  a  rent 
exceeding  that  at  which  the  party  in  possession  had  leased  them  at  the 
time  of  A.'s  death,  but  inferior  to  their  real  value  (having  taken  a  fine 
upon  the  lease);  it  was  held,  that  the  power  of  leasing  was  well  exe- 
cuted.    4  M.  &  S.  S71.] 

[The  least  of  two  ofiers  may  be  the  best  rent  that  can  be  obtained 
within  the  meaning  of  a  leasing. power,  since  r^|;aixl  may  be  paid  to 
the  qualifications  ol  the  tenant     10  East,  278.] 

[A  power 
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[A  power  to  lease  stipulates  thfit  the  best  rent  shall  be  reserved^ 
vidiout  taking  any  sum  cSf  money  or  other  thing  fqr  or  in  lieu  of  a  fine 
or  income  for  the  same.  Under  this  power  a  lease  is  granted  in  Oc- 
tober, to  be  computed  from  March  preceding,  rent  payable  half-yearly 
in  March  and  November,  first  payment  to  be  made  m  Norember  next. 
Hdd,  that  this  was  not  taking  a  fine,  since  it  was  apparent  that  there 
had  been  tea  actual  occupation  since  March.  But,  setnUef  the  fieict, 
that  tfaeie  had  not,  might  have  been  averred.     S  M.  &  S.  S82.] 

(B  4.)  For  lives,  or  years. 

If  the.  power  be  to  make  leases  for  three  lives,  or  21  years,  he  can- 
DflC  make  a  lease  for  99  years,  if  three  lives  so  long  live;  for  the  power 
shall  be  taken  strictly.     R.  8  Co.  70.  b.     2  Rol.  260.  1.  40. 

But  a  power  to  make  leases,  not  exceeding  three  lives  or  21  years, 
warrants  a  lease  for  years,  if  three  lives  so  long  live :  for  that  does  not 
exceed  three  lives.     R.  8  Co.  70.  b.    2  Rol.  260.  1.  45. 

So^  a  power  to  make  leases  for  three  lives,  or  21  years,  or  for  any 
tenn  upon  one,  two,  or  tliree  lives.     B.  S  Mod.  269. 

So^  a  power  to  make  leases  for  three  lives,  or  for  SO  years,  or  for  any 
nomber  of  years  determinable  upon  three  lives,  warrants  a  lease  for  SO 
years  absolute ;  for  the  repetition  of  the  words  [or  for\  makes  distinct 
danses.  Per  three  J.  Rockby  cont.  Winter  and  Loveday.  SaL  537- 
(l  La.  Ray.  269.) 

If  a  power  be  to  make  leases,  rendering^he  rent  now  paid,  or  more, 
for  21  years,  or  £)r  years  determinable  upon  one,  twp,  or  three  lives 
in  possession,  so  long  as  the  lessees  duly  pay  the  rents  and  perform 
die  ccMiditions;  that  clause  is  a  limitation,  which  determines  the  lease, 
if  the  leat,  &c.  be  not  paid,  though  there  be  no  demand  of  (he  rent. 
R.  Vau.  32. 

£If  tenant  for  life  in  possession  has  a  power  to  limit  lands  to  his  wife 
for  life,  he  cannot  make  a  lease  of  them  for  99  years  determinable  on 
her  death.     Str.  992.] 

QUnder  a  power  of  leasing  for  one,  two,  or  three  lives,  or  for  any  . 
term  of  years  determinable  on  one,  two,  or  three  lives,  such  lands  as 
were  then  demised  for  any  such  term,  lands  are  not  included  which 
were  then  held  under  a  demise  ^^  to  W.  and  G.  for  99  years,  if  W. 
and  his  widow  and  any  eldest  son  living  or  in  venire samere at  the  time 
of  his  (W.'s)  death,  or  if  no  son,  any  eldest  daughter  then  living  or 
xa  ventre  $a  mere^  or  any  or  either  of  those  three,  viz.  of  the  ;|#i4  W. 
and  snch  his  wife,  son,  or  daughter  should  so  long  live,  i^^maipder  to 
the  said  C.  and  his  widow,  son  or  daughter  in  the  same  maimer;"  of 
which  description  of  persons  five  were  in  feet  living  at  th^  tinie  cf  the 
power  reserved,  who  were  all  entitled  in  succession,  three  at  a'time^  to 
in  nnder  the  lease.  Under  such  a  general  power  the  three  lives 
be  certain  and  co-existing.  7  T.  R.  713.] 
CA  power  to  lease  for  any  term  not  exceeding  21  years  or  three 
lives,  so  aa  no  greater  estate  than  for  three  lives  be  in  being,  does  not 
warrant  a  lease  for  99  years,  determinable  upon  three  lives.  10  East^ 
158.] 

[A  power  to  lease  for  a  certain  period  warrants  a  lease  for  a  shorter 
time.    Thus  under  a  power  to  lease  for  21  years,  the  lease  may  be  for 
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14.    The  power  of  leasing  is  given  for  the  benefit  of  the  lessor ;  now 
every  one  msj  renounce  a  benefit  in  all  or  in  part.     S  M.  and  S. 

382.] 

[(B  5.)  Miscellaneous.^ 

[A  case  in  which  the  question  was,  as  to  a  devisor's  intention  in 
granting  a  power  of  renewal,  by  adding  a  life  in  an  estate.  10  East,5490 

[A  power  of  leasing,  which  stipulates  aeainst  giving  leave  to  the 
tenant  to  commit  .waste,  does  not  prohibit  the  lanmord  covenanting  to 
repair.  11  East,  305. J 

[A  power  under  a  marriage-settlement  to  appoint  to  the  children  of 
the  marriage,  is  strictly  confined  to  those  children.    2  Wils.  369.] 

[If  there  be  a  power  under  a  marriage-settlement,  to  give  to  the 
children  of  the  marriage,  in  such  shares,  &c.  and  lor  such  estate,  &c. 
and  there  is  but  one  child  of  the  marriage,  such  child  must  have  the 
whole  estate  which  was  settied.     2  Wils.  336.] 

[A  power  to  appoint  to  children,  extends  to  grandchildren,  where 
the  children  were  in  being  when  the  power  was  created.  2  T.  R.  244. 
Secusy  where  they  are  not  in  being.    2  T.  R.  241.] 

[A  power  given  to  appoint  to  children  may  extend  to  grandchildren 
if  an  intention  to  that  effect  can  be  made  out.     4  T.  R.  741. 

[Under  a  devise  to  testator's  wife,  remainder  to  his  children,  subject 
to  her  appointment;  a  child  bom  in  the  testator's  life-time,  but  after 
making  the  will,  is  an  object  of  the  appointment.     1  Taunt  289.] 

[A.  naving  a  power  to  limit  an  estate  to  the  use  of  such  child  or 
children  of  Uie  said  A.,  and  for  such  estate  or  estates  as  she  should 
direct,  &c.  and  having  two  daughters,  as  to  one  moiety  of  the  snid 
estate,  appoints  it  to  the  use  of  her  eldest  daughter  B.  for  lif^  with 
remainder  to  the  first  and  other  sons  of  her  said  daughter  in  tail  male, 
remainder  to  the  daughters  of  the  said  B.  in  tail  general,  remainder  to 
her  youngest  daughter  C.  for  life,  with  remainder  to  her  first  and  other 
sons,  &c.  remainder  to  the  daughters  of  the  said  C.  in  like  manner, 
remainder  to  the  right  heirs  of  the  eldest  daughter  B.,  and  so  vice 
versd  as  to  the  other  moiety.  Held,  that  such  appointment  is  an 
excess  of  A.'s  power,  as  far  as  respects  the  limitation  to  her  grand- 
children, but  good  as  to  the  limitation  to  her  daughter's  for  life. 
Cowp.  651.] 

[In  a  marriage-settlement  there  is  a  power  of  appointing  a  real  estate 
to  such  child  and  children  of  the  marriage;  for  such  estate  and  estates 
as  the  husband  should  direct  And  for  want  of  such  appointment,  the 
estate  was  settied  upon  all  and  every  the  child  and  children  of  the 
marriage  equally.  Held  that  the  appointment  might  be  to  one  child 
in  exclusion  of  the  rest,  ^^  such  child,"  is  an  expression  applicable  to 
one  of  several  children.     1  T.  R.  432.] 

'  [An  exclusive  appointment  under  a  power  of  appointing  **  to  and 
amongst  such  of  his  relations,"  &c.  is  good.     1  T.  R.  435.] 

[An  estate  being  conveyed  by  a  maniage-settiement  to  trustees  to 
the  use  of  the  latter,  the  husband  for  life,  with  remainders  over,  and 
with  a  power  to  the  settior,  with  the  consent  of  the  .trustees,  to  revoke 
all  the  uses  in  the  setdement,  and  the  settlor  having  granted  an  estate 
for  his  own  life,  for  valuable  consideration  in  the  settled  estate,  a 
revocation,  subsequent  thereto^  of  all  the  uses  executed  by  him  with 

consent 


How  it  shall  be  expounded.  11 

consent  of  the  trustees,  and  a  co^iveyance  of  the  estate  to  a  purchaser 
for  Taluable  consideration  also,  but  with  notice  of  the  prior  grant  for 
the  settlor^s  life,  shall  not  affect  the  interest  granted  for  his   life. 

DougL  4770 

[A  power  given  an  executrix  by  that  name  to  charge  the  testator's 
estate,  only  applies  to  that  portion  of  it  which  comes  to  her  as  exe- 
cutrix ;  namely,  the  personal  estate  even  though  she  be  trustee  of  the 
red.    S  T.  R.  721.] 

[An  estate  is  limited  to  uses,  and  a  power  given  to  revoke  those  uses 
by  selling  and  conveying  the  estate  to  a  purchaser,  so  that  the  purchase- 
oMHiey  should  be  paid  into  the  hands  of  A.  and  not  of  B.,  to  be  laid 
out  in  lands,  to  be  settled  to  like  uses*  Held,  that  the  powers  ^of 
revocation  was  conditional  only,  upon  payment  of  the  purchase-money 
in  the  manner  directed..     4  T.  R.  39.] 

A.  devised  lands  to  his  wife  B.  for  life,  with  a  power  of  appointment 
to  such  his  child  or  children,  (of  whom  there  were  three  then  alive), 
in  such  manner,  share,  and  proportion  as  she  should  direct,  **  but  so 
as  the  said  lands  which  were  to  be  considered  as  one  estate,  should  not 
be  divided,  but  transmitted  whole  and  entire  to  his  heirs  and  fiunily '' 
and  in  de&ult  of  appointment,  remiunder  to  his  own  ririit  heirs. 
Query,  whether  B.  has  the  power  of  appointing  beyond  a  life-estate, 
since  otherwise  the  estate  could  not  be  transmitted  whole  and  entire, 
&c  Bat,  supposing  she  has,  then  per  Lord  Kenyon,  C.  J.  and  Grose,  J. 
the  power  must  be  exhausted  on  the  children,  and  therefore  that  a 
limitation  to  grandchildren  in  tail,  after  an  estate  for  life  to  a  child,  was 
Toid;  however,  that  B.'s  general  intention  being  that  the  grandchildren 
should  inherit,  the  child  took  an  estate-tail;  per  Aslihurst  J.  and 
Bnller,  J.  the  word,  children  is  co-extensive  with  •  issue,  so  that  the 
limitation  to  the  grandchildren  was  good,  and  the  child  took  for  life 
only.     4  T,  R.  737.] 

[Where  real  and  personal  property  are  bequeathed  to  A.,  subject 
to  a  power  of  appointing  the  same  unto  B.  and  C.  in  such  proportions 
as  be  should  think  proper,  the  power  is  well  executed,  though  th6 
personalty  (or  a  portion  of  it)  is  appointed  to  one,  and  the  realty  to 
the  other.     1  Taunt.  289.] 

[A.  devises  a  copyhold  estate  to  trustees,  to  the  use  of  B.  for  her  life ; 
then  to  such  uses  as  B.  by  her  last  will  should  appoint;  and  in  de&ult 
of  such  appointment  to  the  right  heirs  of  B.  A.  dies ;  the  trustees  are. 
admitted  in  fee  on  the  trusts  declared  bv  the  will.  B.  by  an  appoint- 
ment, in  form  of  a  deed  poll  in  nature  of  a  will,  irrevocably  devises  all 
her  interest  in  the  premises  to  C.  and  declares  that  no  sut^eqnent  will 
should  revoke  this  disposition ;  the  premises  are  surrendered  to  the 
use  of  C.  in  reversion,  and  he  b  admitted  accordingly.  B.  by  another 
will,  afterwards  devises  the  premises  to  D.  and  his  heirs,  so  as  not  to 
be  snligect  to  any  of  her  debts,  contracts,  or  engagements ;  under  thb 
will  D.  was  admitted,  and  soon  afterwards  B.  died.  Held,  that  by  the 
devise  to  D.,  the  former  appointment  in  favour  of  C.  was  revoked,  and 
the  legal  estate  devested  out  of  the  trustees  under  A.'s  will,  and  vested 
in  D. ;  and  that  a  surrender  to  D.  by  the  trustees,  was  as  c^ectual  as  if 
it  had  been  made  by  B.     1  Mars.  90.    5  Taunt.  382.] 

[A.  devises,  after  certain  legacies,  ^^all  the^residne  of  what  he  dies 
possessed  o^  or  in  expectancy,  to  his  wife  B. -for  hier  life,  reserving  to 

her 


12  POIAR. 

her  full  power  to  will  away  any  port  or  proportion  of  his  said  residue  si 
her  decease ;  and  after  that  period  to  his  daughter/'  A.  dies,  and  B. 
devises  away  the  whole  of  her  property.  Hdld,  that  this  was  a  good 
execution  of  the  power.     2  Mars.  42  U     7  Taunt  122.] 

(C)  ^oto  it  0|)aII  be  erecuteD. 

[(C  1.  a.;  General  rules.] 

[A  power  has  this  effect  and  no  more,  it  authorises  the  grantee  to  do 
something  on  behalf  of  the  grantor.  Under  it  therefore  the  grantee 
can  do  nothing  but  what  the  grantor  might  himself  have  done.  Hence, 
too  the  execution  of  the  power  only  calls  into  action  an  estate  which 
though  hitherto  dormant,  was  existing  in  the  power  itself.  Hence,  the 
appomtee  claims  under  the  power,  and  the  appointment.  And  hence 
toe  appointment  cannot  be  of  an  estate,  which,  had  it  been  expressly 
limited  by  the  power  itself  would  have  been  void.] 

[Powers  must  be  strictly  pursued ;  a  lease,  therefore,  by  tenant  for 
life,  with  power  to  lease  in  possession  and  not  in  reversion,  reserving 
three-fourths  of  the  best  yearly  rent  that  could  be  obtained,  is  void 
against  the  remainder*man,  if  either  essential  is  wandng.  5  T.  R.  567.] 

[In  the  execution  of  a  power,  in  order  that  the  deficiency  of  one 
instrument  may  be  supplied  by  the  sufficiency  of  another,  it  must 
appear  that  the  party  intended  that  they  should  operate  conjointly. 
3  East,  410.] 

[A  power  to  make  a  life  estate  to  the  wife,  may  be  executed  at  dif^ 
ferent  tunes.  2  Burr.  11S6.    1  Blk.  281. J 

(C  1.  b.)  What  shall  be  a  good  execution : — Though  more  join 

in  the  execution  than  need. 

If  a  power  be  to  a  woman  to  make  leases,  and  she  takes  husband,  ft 
lease  by  die  husband  and  wife,  is  well  executed.  R.  1  Sid.  101.  R.  cont* 
Ca.Ch.18.  R.  ace.  1  Rol.  829. 1.  S5.  Ace.  where  it  is  a  naked  power. 
S  Salk.  276.  Vide  Chancery,  (4  H  1, 8ca)  —  Us^  (L.  4,  5.) 

So^  if  an  use  be  to  A.  for  mb,  and  afberwards  to  B.  his  son,  in  tail, 
with  a  power  for  A.  to  charge  the  land  with  2000/.  for  portions ;  if 
A.  itfid  B.  by  deed  charge,  Sec.  it  will  be  good.  R.  1  Ley.  150. 

(C  2.)  Or  more  be  done  than  the  power  requires. 

Soi  jf  a  man  who  has  a  power,  doesallrequired  by  his  power,  and  more^ 
it  will  be  good  for  so  much  as  was  within  his  power ;  as  if  a  tenant  for  life» 
who  has  a  power  to  make  a  jointure,  covenants  to  stand  seized  to  the  use 
of  mm  and  his  wife  for  their  lives,  and  then  to  the  issue  of  their  bodies ; 
it  is  a  good  execution  of  the  power  to  make  a  jointure.  R.  2  Lev.  60. 
Dub.  1  Leo.  148. 

[Soy  where  A.,  having  a  power  to  limit  an  estate  to  the  use  of  nuch 
child  or  children  of.  the  said  A.  and  for  such  estate  or  states  as  she 
should  direct^  limit,  &c.  and  having  two  daughters,  as  to  one  moiety 
of  the  said  estate,  appointed  it  to  the  use  of  her  eldest  daughter  B.  for 
life,  with  remainder  to  first  and  other  sons  of  B.  in  tail  male,  &C 
remainder  to  her  younger  daughter  C.  for  life ;  remainder  to  first  and 
other  sons  of  C.  &G.;  and  vice  versi  bs  to  the  other  moiety.  This 
appointment)  though  an  excess^  efA.'s  power  with  respect  to  the  limit- 
ation 
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jioaa  to  her  grandchildren,  was  hdd  good  as  to  the  limitation  to  her 
dusters  for  life.  Cowp.  651.  657.] 

[S0|  where  by  marriage-articles  the  husband  had  power  of  appoint* 
meat  to  any  one  or  more  children  of  the  ^marriage,  and  by  deed  of 
appointment  in  which  his  eldest  son  joined,  he  appointed  part  of  his 
estate  to  his  ddest  son  and  his  issue,  and  it  was  held  good ;  for  he  ' 
nigfat  have  appointed  absolutely  to  his  eldest  son,  and  the  latter,  on  its 
being  so  appointed,  might  have  immediately  afterwards  setded.  it  in 
dtft  manner.     Ambler,  289. 

[But  where  the  son  does  not  join,  an  appointment  to  him  for  life, 
remainder  to  his  sons  in  tail,  under  a  power  of  appointing  among 
chfldren,  is  not  a  good  execution  of  the  power.  2  Brown.  22.  S44. 
\idc  &  C.  2  Tenn  Rep.  241.  880.  781.     2  Brown.  51.] 

[If  a  man  has  power  to  appoint  lands  to  his  wife  for  her  natural 
Kfe,  and  he  by  deed  grants  them  to  trustees,  for  the  use  of  his  wife 
ibr  life,  and  then  to  the  use  of  the  heirs  of  her  body,  the  deed.is  void 
to  raise  any  use,  but  it  shall  enure  as  an  appointment.     2  Fort  339.] 

[If  a  man  having  power  to  make  leases  for  ten  years,  leases  for 
twenty  years,  it  will  be  good  in  equity  for  ten  years.  R.  Ca.  Ch.  23. 
i^emb.  cont.  per  Raymond,  Ch.  J.] 

[So,  where  tenant  for  life  had  power  to  let  leases  for  21  years  in 
poisession,  and  he  made  a  lease  for  26  years  without  referring  to  the 
|X)wer;  it  was  hejtf  that  the  first  lease  should  be  presumed  to  have 
been  surrendered,  and  the  remainder-man  should  be  bound  for  21  years 
of  the  new  lease.  Ambler,  740.] 

(C  3.)   Or  if  it  be  done  by  more  deeds. 

Soi  if  a  man  pursues  all  the  requisites  within  his  power,  though 
be  does  it  by  more  deeds  tlian  are  necessary,  it  will  be  good ;  as,  if  a 
man  has  a  power  to  chaige  land  with  2000/.  by  his  deed,  for  portions, 
&c  if  be  makes  the  charge  by  lease  and  release,  it  will  be  good,  though 
the  power  says,  by  deed,  and  it  be  executed  by  two  deeds.  R.  1  Lev.  1 50. 
Hard.  395. 

[A  power  to  make  provision  for  younger  children  by  deed,  may  be 
executed  by  wilL  Ambl.  64.] 

[If  done  by  deed,  to  declare  the  uses  of  a  fine,  and  a  fine  pursuant. 
R.  1  Vent.  279.     Ray.  239.  2  Lev.  149.] 

[But  whereawife  under  a  marriage-agreement  had  power  to  dispose  of 
W  estate  by  deed  or  will  after  her  decease,  and  the  husband  covenanted 
to  confirm  it ;  afterwards  the  wife,  by  lease  and  release,  reciting  the 
vtides,  convqred  her  estate  to  trustees  after  her  death  to  the  use  of 
ber  natural  son  for  life,  with  remainder  over.  Afterwards  the  husband 
^d  wife  levied  a  fine  of  the  premises,  and  declared  the  uses  difierent 
&om  diose  of  the  release;  it  was  held  that  the  lease  and  rdease  were 
not  good  to  pass  the  estate  either  as  a  conveyance  or  as  an  execution  of 
a  power,  and  that  Uie  estate  passed  by  the  fine.  Ambler,  467f  468.  But 
itissaid,  diis  was  decided  on  the  principle  that  there  was  no  meritorious 
considenition.  Ambl.474.] 

[For,  in  &vour  of  a  person,  having  a  meritorious  consideration,  it  was 
afterwards  determined,  that  where  a  woman  by  marriage  articles  reserved 
to  herself  a  power  of  disposing  of  her  present  or  any  mture  estate  real  or 

personal, 
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personal,  by  deed  or  will,  and  she  devised  an  estate  whidhi  was  in  trustees* 
tills  was  held  a  good  execution  of  the  power.  Id.  468.] 

[So,  where  the  legal  estate  was  in  the  wife,  such  a  power  was  held  to  be 
well  executed  by  devise.    Id.  SSS."] 

[So,  the  execution  of  a  power  may  be  without  deed,  where  that  is« 
.not  expressly  required ;  for  the  interest  arises  out  of  the  estate*    R.^* 

Sal.  467.]    , 

[If  a  man  has  a  power  to  appoint  to  a  wife  for  her  life^  for  or  in  the 
name  or  in  lieu  of  jointure,  all  or  any  part  of  lands,  it  is  not  necessary  itr 
should  be  executed  all  at  once.     2  B.  M.  11S6.   1  Bl.  Rep.  281.] 

[If,  previous  to  his  marriage,  he  by  indenture  doth  according  to  tha 
power  to  him  given,  and  by  virtue  thereof  and  of  all  and  every  other 
power,  appoint  to  trustees  part  of  the  lands  to  the  use  of  his  wife  for 
life,  for  and  in  the  name  and  in  lieu  of  jointure,  and  there  is  a  prpviso, 
that  if  she  does  not  on  three  months'  request  release  her  dower,  this 
to  be  void ;  which  proviso  he  releases,  he  may  appoint  other  part  of 
the  lands  a^  augmentation  of  jointur^.     Ibid.] 

[An  appointment,  when  executed,  is  to  be  considered  in  the  same 
light  as  if  it  had  been  inserted  in  the  original  deed  by  which  tlie  power 
of  appointment  was  created.     7  T.  R.  342.  488.] 

[A  power  may  be  executed  at  difierent  times,  if  not  folly  executed  at 
the  first,  provided  the  execution  in  the  whole  does  not  transgress  the 
limits  of  the  power,     2  T.  R.  721.] 

(C  4.)  Or  if  it  be  executed  without  mentioning  his  power. 

So,  if  a  man  executes  a  power  by  deed  without  taking  notice  of  his 
power,  it  will  be  good,  where  the  deed  has  no  operation,  if  it  be  not  in 
execution  of  his  power ;  as  if  a  man  settles  two  parts  oif  his  land,  and 
afterwards  makes  a  feoffment  of  the  third  part  held  in  capite^  to  the  use 
of  such  person,  &c.  as  he  shall  appoint  by  his  will,  and  afterwards 
devises  that  third  part,  without  reference  to  tlie  feoffment;  it  will  be 
a  good  declaration  of  the  uses  of  the  feoffment,  for  otherwise,  the  de« 
vise  will  be  void,  two  parts  being  settled  before..    R.  6  Co.  18.  a. 

So,  if  a  man  has  a  power  to  charse  lands  with  the  payment  of  2000/. 
and  he,  being  tenant  for  life,  with  nis  son  tenant  in  tml,  by  lease  and 
release,  without  reference  to  the  power,  conveys  the  land  for  raising  of 
the  money,  it  will  be  good.  R.  1  Lev.  151.  cont.  per  Bridgman, 
afterwards  in  Chancery.     2  Leo.  152.  in  marg. 

So,  if  the  deed  has  not  a  foil  operation,  except  where  it  is  in  exe-^ 
cution  of  his  power ;  as,  if  tenant  for  life  makes  a  lease,  without  taking 
notice  of  his  power,  it  shall  be  an  execution  of  his  power  to  make 
leases ;  for  otherwise  the  lease  will  not  have  an  effectual  continuance. 
R.  1.  Vent  228.    [Vid.  Ambler,  740.] 

If  a  devisee  for  life  has  power  to  sell  the  reversion,  and  he  sells  by 
bargain  and  sale  inrolled,  without  taking  notice  of  the  power;  it  shall 
be  an  execution  of  the  ppwer ;  for  otherwise,  nothing  would  pass  but 
his  estate  for  life.     R  1  Rol.  329. 1  45.    Joa.  S27* 

[But  where  a  testator  having  a  power  ova:  3000/.  originidly  the 
property  Of  his  wife,  gave  severafl^iacies ;  and  then,  afler  Uie  decease 
of  his  wtfe^  gave  tlie  residue  over,  and  his  estate  was  not  sufficient  to 
pay  the  legacies ;  yet  it  was  held  that  the  will  was  no  execution  of  the 
power^  the  same  not  .being   referred   to,   and  there  not  being  any 

thing 
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by  whidi  an  intention  appeared  in  tbe  testator  to  execute  it 
2  Brown.  297.] 

[An  express  reference  to  the  autliority  on  executing  it,  may  aid  what 
vodd  otherwise  be  an  imperfect  execution.  2  N.  R.  1.] 

(C  5.)  If  it  be  executed  by  conveyance  tantamount,  though 
not  pursuant  to  the  letter  of  the  power,    . 

So,  if  a  man,  who  has  a  power,  does  not  observe  all  drcumstancel 
leanired  by  law,  for  making  such  estate,  yet  it  may  be  a  good  execution 
of liis  power ;  for  the  estate  made  by  virtue  of  the  power,  arises  out  of. 
ike  first  estate  upon  which  the  power  was  created;  as,  if  tenant  for  life^ 
with  power  to  nutke  a  jointure,  covenant  to  stand  seised  to  the  use  dl 
his  infe,  it  will  be  a  good  iointure.     Ray.  2S9. 

If  tenant  for  life,  whp  nas  a  power  to  make  leases  for  lives,  makes 
ikase  for  life  without  livery,  it  is  good,  and  better  than  if  there  was 
frery.    Per  Hale,  1  Vent  281.     2  Lev.  149. 

So^  it  is  good,  if  there  be  also  livery.     1  Vent  281.     2  Lev.  149* 

[A  power  to  make  leases  for  years  determinable  on  lives,  may  be 
executed  by  a  covenant  to  stand  seised.     S  B.  M.  1441.] 

If  a  man  has  a  power  to  make  an  estate  to  his  children,  and  he 
grants  a  rent-charge  to  them,  by  his  will,  out  of  the  same  estate,  it  will 
be  good.     R.  3  Ca.  Ch.  69. 

If  he  has  power  to  make  it  by  writing,  signed  before  two  witnesses^ 
and  he  grants  a  rent  by  his  wiU,  executed  before  two  witnesses; 
thoagfa  it  be  not  a  good  execution  of  the  will,  for  want  of  three  wit* 
Besses,  within  the  st  29  Car.  2.  yet  it  shall  take  effect  as  an  execution 
rfthe  power.     R.  3  Ca.  Ch.  69. 

If  an  executor,  who  has  only  power  to  sell,  makes  a  feoffinent,  it  will 
be  a  good  execution  of  the  powev.    1  Rol.  330. 1. 1. 

If  a  wife  has  power  to  dispose  by  writing  under  hand  and  seal ;  by 
vridog  in  nature  of  a  will,  signed  and  sealed,  will  be  good.  R.  Cnx 
Cir.  376. 

So,  if  it  be  by  writing  under  hand  and  seal  delivered  in  the  presence 
of  three  witnesses ;  by  will  signed,  sealed,  and  published,  before  three 
witnesses,  is  su£Scient,  though  delivery  is  required  by  the  power. 
Hob,  312.     1  Vent  280. 

[A  power  to  appoint  by  deed  executed  in  the  presence  of  two  WiU 
oesses  is  ill  executed  by  a  will ;  otherwise  if  the  power  be  to  appoint 
by  my  writing  or  instrument,  or  other  general  term.     Cowp.  260.] 

[If  a  power  to  be  executed  by  deed  attested  by  three  witnesses  be 
executed  in  consideration  of  marriage,  bv  deed  attested  by  two  wit- 
nesses only ;  this  defect  in  the  execution  of  the  power,  shall  be  supplied 
l^acourtofeouity.     1  Brown.  363.] 

[A  will  unaer  a  power,  not  attested  to  pass  real  estatej  is  a  good 
cttcntioii  of  the  power  as  to  the  personalty.     Id.  147.] 

SVi^feme  covert^  having  a  power  to  dispose  of  30Q/.  by  will,  8igned.aii4 
sealed  by  her,  nuJce  a  testamentary  paper,  not  sealed  but  on  a  stamp; 
^  is  equivalent  to  sealing,  and  is  a  good  execution  of  the  power. 
2  Brown.  685.] 

[A  power  to-appoint  a  schoolmaster  to  an  ancient  foundation  given 
to  the  vicar  and  churchwardens,  (of  whom  there  were  eleven,)  and  in 
<^  of  their  neglect  in  appoiutingy  then  to  devolve  to  two  corporate 

bodies 
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bodies  in  succession^  and  to  result  in  the  dernier  resort  to  the  same 
vicar  and  churchwardens,  to  whom  also  the  general  power  of  ma* 
naginff  the  trust  was  committed,  is  well  executed  by  the  vicar  and  a 
majority  of  the  churchwardens;  especially  if  such  election  be.  supported 
by  usa^.     6  T.  R.  388.] 

*  [Where  powers,  not  merely  private,  are  to  be  exercised  by  many ; 
provided  a  Sufficient  number  be  assembled,  the  act  of  die  majority 
binds  the  minority,  and  becomes  the  act  of  the  whole  body.  1  B. 
&  P.  «29.] 

£  A  common-law  power  to  appoint  by  deed,  executed  in  the  presence 
of  two  witnesses,  cannot  be  executed  by  will.  Secus,  had  the  power 
been  to  appoint  by  any  writing  or  mstrument,  or  other  general  term. 
Cowp.  260.] 

[A  mere  devise  of  the  residue  will  not  operate  as  an  execution  of  a 
power  of  appointment  by  a  will.     2  H.  Bl.  136.] 

[A  devise  of  property  as  his  own,  in  which  the  testator  has  no  in* 
terest  to  bequeath,  but  only  a  power  of  appointment  is  a  good  execu- 
tion, of  the  power ;  secusy  if  he  has  a  devisable  interest,  since  then  the 
devise  will  operate  on  the  interest  and  on  that  only.     1  Taunt.  289.] 

(C  6.)  What  not. 

But  a  power  ought  to  be  strictly  pursued ;  and  therefore,  if  all 
circumstances  are  not  observed,  it  will  be  a  void  execution  of  it;  as 
if  a  power  be  to  make  leases,  rendering  the  ancient  rent,  a  lease  which 
does  not  reserve  it,  will  be  void ;  as  if  he  leases  two  acres  with  other 
land,  and  reserves  the  rent  of  the  two  acres  for  the  whole.  R.  2  Jon. 
111.     Vide  ante,  (B  3.)  —  Estates,  (G  5.) 

[The  lease  of  a  tenant  for  life  with  power  of  leasing  under  certain 
conditions  must  strictly  comply  with  those  conditions^;  and  if  it  vary 
from  them  in  the  interest  demised,  or  the  rent  reserved,  it  cannot  be 
supported  against  the  remainder-man.     5  T.  R.  567«] 

[A  tenant  for  life,  having  power  to  grant  building-leases  for  61 
years  reserving  the  best  improved  ground-rent,  granted  a  lease  for  that 
term,  which  was  not  expressed  to  be  a  building-lease,  but  which  con-, 
tained  a  covenant  by  the  lessee  to  keep  in  repair  the  premises  demised, 
(old  houses,)  or  such  other  houses  as  should  be  built  during  the  term ; 
nnd  it  was  holden  that  this  was  not  a  building-lease  within  the  power. 
WiUes,  169.] 

[Sudi  a  lease,  being  void,  was  incapable  of  being  confirmed  by  the 
jremainder-man's  acceptance  of  rent    Ibid.] 

[Where  the  power  is  only  to  revoke,  no  uses  can  be  declared  under 
that  power,  though  the  party  might  have  done  it  by  a  new  conveyance^ 
or  l^  new  grant  or  covenant  on  consideration,  in  the  same.     Str.  584.] 

[If  A.  surrenders  copyhold  to  trustees  to  the  use  of  his  wife  for  his 
life,  then  to  pay  the  profits  to  his  children  equally,  then  to  such  uses 
MB  he  shall  appoint,,  and  for  want  of  appcnntment  to  B.,  and  by  his 
will  gives  all  the  rest  of  his  estate,  real  and  personal,  of  what  nature, 
kind  and  quality  whatsoever,  to  C.  in  fasgr  of  what  he  may  daim  by 
custom  or  otherwise ;  it  is  not  a  good  execution;  for  though  he  need  not 
recite  the  power,  he  must  mention  the  estate.     Semb.  1  Atkyns,  559.] 

So,  if  a  power  be  to  revoke  under  hand  and  seal,  a  revocation  un« 
der  seal  only  is  not  sufficient.-  PaL  112* 

4  tif 
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[If  A.  devises  the  inoome  and  produce  of  1000/.  South-Sea  stocK 
to  B.  for  life,  with  apower  to  dispose  of  400^  of  it  by  writing  before 
three  witnesses,  and  for  want  oF  appointment  gives  the  400/.  to  ^ 
disritjrt  and  B.  makes  his  will,  and  after  legacies  gives  the  rest  and 
residiie  of  hb  pensonal  estate  to,  &c. ;  this  is  not  a  good  execution  of 
the  powder;  and  parol  evidence  shall  not  be  allowal  to  prove  that 
B.  inteocled   the  400/.  should  pass.     1  Akyns^  568.] 

[If  a  wife  has  a  power  by  settlement  before  marriage  to  appoint 
rnonqr  by  her  will  in  writing  or  other  writing  under  hand  and  seal, 
attested  by  two  witnesses,  and  dies,  leaving  a  paper  in  her  hand- 
writing  but  not  signed,  sealed,  nor  attested;  this  is  not  iL good  exe- 
catkNU     3  Atkyns,  156.] 

So,  if  a  man  has  a  power  to  charge  2000/.  upon  land,  and  he,, by 
lease  and  release  conveys  in  fee,  upon  condition  to  be  void,  upon 
p^ment  of  2000A  and  interest ;  it  shall  be  void  for  the  whole :  for  he 
had  not  authority  to  raise  more  than  2000/.,  and  it  shall  not  be  good 
far  pact,  and  void  for  the  residue  at  law ;  for  the  power  is  intire,  and 
so  o^At  to  be  the  execution  of  it  lU  1  Lev.  151.  Hard.  9^8. 
Com.  IL  Sal.  598* 

[If  A.  in  his  son  B.'s  marriage-setdement  covenants  .to  stand  seized, 
after  other  remainders,  to  the  use  of  children  of  the  marriage,  in  such 
maoner,  for  steh  estates  in  fee  or  tail,  and  upon  such  conditions  as  B. 
shall  appoint^  and  in  de&ult,  &c  over;  and  B.  by  will  appoints  to  his 
eldest  9on  C.  and  the  heirs  of  his  body  for  ever,  and  for  want  of  such 
iasne,  to  die  riaht  heirs  of  B.  this  is  a  void  appointment ;  for  he  has 
not  appmnted  die .  whole  among  the  children  of  the  mairiage,  givii^g 
only  estate-tail  to  C.  and  the  fee  to  his  own  right  heirs,  who  might  not 
be  children  of  that  marriage,  and  the  contingent  remainder  to  such 
cbaUrea  is  not  defeated.     2  Wils.  369.] 

If  he  has  power  to  make  a  lease  for  S 1  years  for  raising  pordons,  and 
he  makes  a  bafffain  and  sale  in  fee.     Semb.  Hard.  418. 

[A  devise  of  ah  estate  to  A.  during  her  life,  and  at  her  disposal 
afto^vards,  to  leave  it  to  whom  she  pleases ;  the  appointment  can  be 
only  by  wilL     10  East,  438^]  . 

Dut  if  a  man,  having  a  power  of  revocation,  makes  a  mortgage  in 
Sae ;  it  shall  be  a  revocation  for  die  mortgage  only.     1  Ver.  14L  182. 

[Powers  shall  not  be  exceeded,  nor  their  conditions  evaded,  but  shall 
be  stricdy  pursued  in  form  and  in  sUbi^tance,  and  all  acts  done  under  a 
'd  authority,  not  agreeable  to  it^  nor  warranted  by  it,  are  void. 
Dong.  Mb—SlS.'\ 

;  is  no  lease,  unless  landlord  and  tenant   are   bound  in  mutual 
lations.    Ibid.] 
[If  the  lessee  never  executed  counterpart,  nor  entered,  nor  covenanted 
to  pi^  reiit,  nor  consented,  not*  accepted  lease,  nor  was  in  possession 
of  it,  he  never  was  boilnd  by  it,  and  such  lease  is  no  execution  of  a 
iwer,  esjKciaUy  if  di^e  1$  qo  clause  of  re-entry.     Ibid.] 
[S^ery  firandulent,  uti&ir,  prejudicial  execution  of  a  power  in  re^ 
iect  cf  those  in  remainder  is  void.     Ibid] 

[But  it  is  good,  thouffh  made  in  trust  for  him  who  executes  the 
er,  provided  the  legaltenant  be  bound  in  all  requisite  covenants  and 
mtitiotis.     Ibid] 

[  Uncfer  a  power  to  a  tenant  for  life  to  lease  for  years,  ireserving  die 
Vdj^VI/,  C  ♦  usual 
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usual  covenants,  &c.  a  lease  made  hy  him,  OHitaininff  a  proTiso,  t)iat 
in  case  the  premises  were  blown  down  or  burned  the  lessor  should  re^ 
build,  otherwise  the  rent  should  cease,  is  void ;'  if  the  jury  find  that 
such  covenant  is  unusual.     1  Term  Rep.  7050 

[If  one  who  has  a  power  to  jointure^  execute  it  to  the  fiill  extent ; 
but  it  be  agreed  that  the  wife  shall  have  only  a  part  by  the  year,  and 
that  the  rest  of  the  rents  shall  go  to  pay  his  debts,  and  then  as  he 
shall  appoint ;  this  will  be  fradiuent  against  the  remainder-man,  ex- 
cept as  to  the  part  actually  given  to  the  wife.     Ambler,  233.] 

[So,  if  an  estate  be  settled  after  the  death  of  &ther  and  mother,  on 
such  child,  as  the  &ther,  with  the  consent  of  trustees,  shall  ^>point ; 
and  on  de&ult,  then  on  the  first,  &c.  sons ;  if  the  &ther  by  misre^ 
presentation  prevail  on  the  trustees  to  consent  to  his  appointing  to 
his  younger  son,  the  appointment  will  be  set  aside.     Ambler,  272.] 

[So,  if  a  power  in  a  marriage  settlement  be  created  to  the  husband, 
to  appoint  the  settled  estate  among  the  children,  in  such  manner  as 
he  shall  think  proper,  not  exceeding  estates  tail ;  and  he  appoint  to 
two  df  the  children,  one  acre  for  their  lives  end  the  life  of  the  survi- 
vor, then  to  fall  into  the  residue,  which  he  appoints  to  his  second  son 
for  life,  with  remainders  over;  this  execution  is  elusory  and  bad. 
1  Brown,  450.] 

[A  power  under  a  settlement  to  appoint  to  the  children  of  the 
marriage  is  strictly  confined  to  those  children.    2  Wils.  369.] 

[And  a  father  having  a  power  to  appoint  portions  to  younger 
children  to  be  raised  at  all  events,  cannot  annex  a  condition  to  the 
appointment  of  any  child's  share,  1  Wils.  224.  under  a  power  of 
appointing  a  real  estate  to  the  use  of  such  child  and  children,  &c  *^  and 
in  de&ult  of  appointment,  the  estate  to  be  setded,  to  the  use  <^  all 
and  every  the  child  and  children,"  an  exclusive  appointment  to  one  is 
good.     1  Term  Rep.  432.] 

[So^  under  a  power  of  appointing  real  and  personal  estate  ^  to  and 
among  such  of  the  testator's  relations  as  shall  be  living  at  the  time 
of  his  death,  in  such  part^  shares,  and  proportions,  &c."  an  ex- 
clusive appointment  to  one  is  good.     Id.  435.  n.] 

[(D  a.)  SDtfter  matter0  relating  to  potocr0.] 

lAttestation.-^  The  attestation  to  an  instrument  under  a  power 
which  requires  that  it  shall  be  attested,  must  eiqjress  that  all  the  form^ 
requisite  to  give  the  instrument  validity  were  observed ;  thus,  if  a 
signature  as  well  as  a  sealing  and  delivery  are  required,  an  at- 
testation that  the  deed  was  sealed  and  delivered,  without  naving  signed* 
will  not  be  sufficient.    2  M.  &  S.  576.     4  Taunt  213.] 

[If  it  is  required  by  the  terms  of  a  power  authorizing  a  party  to 
charge  by  writing,  that  tlie  execution  of  the  writing  shall  be  attested, 
the  attestation  must  express  that  the  formalities  required  in  the  exe- 
cution of  the  writing  have  been  observed.  Therefore,  where  a  writing 
was  to  be  signed,  sealed,  and  attested,  and  the  attestation  only  expressed 
^<  sealed  and  ddivered  in  our  presence,"  it  was  held  that  the  power 
was  not  well  executed.     3  M.  &  S.  512.] 

[A  power  of  appointment  to  A.  and  B.  **  by  anv  deed  or  writing 
under  both  their  hands  and  seals,  to  be  by  them  duly  executed  in  the 

prjesence 


OtJier  matter i  relating  to  powers.  \9 

ptKDoe  o^  and  to  be  attested  by  two  or  more  credible  witnesses,", 
neuis  executed  with  all  the  form  essential  to  the  validi^  of  the  in- 
soiiment,  signed  as  well  as  sealed  in  their  presence.  2  M .  &  S.  567« 
4Taaiit21d.] 

[Where  lands  are  limited  to  such  uses  as  A.  by  any  deed  or  writing 
aoder  his  hand  or  seal,  attested  by  two  or  more  credible  witnesses, 
diall  direct,  a  will  wiUi  a  memorandum  of  attestation,  that  it  was: 
sipied  (only)  in  the  presence  of  the  subscribing  witnesses  is  not  a  good 
execution  of  the  power.  And  the  defect  is  not  cured  by  calling  one 
of  the  subscribing  witnesses  to  prove  that  in  fact  the  wUI  was  sealed, 
ts  wdl  as  signed,  m  their  presence.     2  Mars.  102.     6  Taunt  402.] 

[An  instrument  under  a  power,  is  executed  by  two,  with  all  formalin- 
ties  essential  to  give  it  validity,  in.  the  presence  of  witnesses ;  the  at* 
lestatioD,  however  is  defective.  After  uie  death  of  one  of  the  parties, 
die  witnesses  subjoin  a  fresh  and  complete  attestation.  Held,  that 
smce  it  was  done  after  the  decease  of  one  party,  it  was  unavailing,  for 
it  was  giving  to  his  act  a  force  and  operation  after  his  death,  which 
did  not  belong  to  it  in  his  lifetime.     2  M.  &  S.  576.     4  Taunt  2 1 S.] 

[Under  a  power  to  appoint  copyhold  premisesi  by  deed  or  will, 
signed  in  the  (sresence  of  three  witnesses,  the  will  only  need  be  so 
signed.     7T.R.10S.] 

[Power  to  appoint  by  will,  signed  and  published  in  presence  of  and 
attested  by  two  witnesses ;  will  *^  signed  by  me  S.  M. ;  witness  A.  and 
By"  whom  the  testatrix  informed  that  the  paper  was  her  will,  held  an 
insufficieat  execution.     7  Taunt  S55.] 

\J)degation  of.  —  A  power  cannot  be  delegated*  Where,  however^ 
sothority  is  given  by  A.  to  B.  to  execute  a  power  himself  or  give  it  to 
fflodier,  by  giving  it  to  the  other  he  does  not  delegate  it .  4  T.  K.  744.] 

[SfBiMf ,  under  a  power  of  attorney  by  A.  to  B.  to  underwite  any 
policy  of  insurance  not  exceeding  lOOA  and  to  subscribe  the  same  in 
bis  (A.'s)  name,  and  to  setde  and  adjust  losses^  &c.  ^^  although  B*  cannot 
dd^ate  his  whole  authori^  to  another,  yet,  having  signed  a  slip  or  a 
poEcy  of  insurance,  the  signature  of  his  clerk  for  nim,  and  in  his  ab* 
sence,  to  a  policy  made  m  pursuance  thereof,  is  a  good  execution 
of  the  power,  that  being  only  a  ministerial  act  which  he  might 
andiorize  anotfier  to  do  for  him ;  but  he  must  himself  execute  the 
pover,  in  ail  matters  in  which  his  judgment  and  discretion  are  re^ 
qoisite.     I  Smith,  406.] 

[lUnaonf  appointment.  —  No  appointment  is  held  illusory  in  a  court 
of  bnr.    i  Taunt  289.] 

{VM  in  whole  or  in  part.  —  In  the  case  of  realty,  the  execution  of  a 
power  may  be  good  as  to  part  and  void  as  to  the  residue.     4  T.R,  743,] 

[A  lease  under  a  power  at  an  entire  rent,  if  void  as  to  parcel  of  tlie 
hud  is  vend  as  to  the  whole.    2  East,  376.] 

[If  X.  and  Y.  doses  are  devised  for  life,  with  remainders  over,  with 
power  to  the  tenant  for  life  to  lease  X.  onl^  reserving  the  ancient 
and  accustomed  rent  usually  paid  on  leasing  it,  a  demise  of  both,  re* 
srring  the  ancient  rent  payable  for  X.,  i^  void  agabst  the  remainder- 
man altogether,  and  not  as  to  Y*  dose  only ;  the  roit  reserved  issuer 
out  of  tx>di  dos68,  so  ^tmi  the  ancient  rent  was  not  reserved  on  dcr 
niflng  X.  '  I^  however,  there  be  6^)amte  reservationsi  viz.  the  ancient 
.  '    -  .     .         C  2 .  rent 
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rent  for  X^  and  ah  additional  rent  for  Y«,  the  lease  is  only  void  as  Ccr 
Y.|  since  a  lease  may  (nothing  opposing)  be  good  as  to  part,  and  void 
as  to  the  residue.     8  M.  &  S.  99.] 

[A  lease  for  a  term  exceeding  what  the  power  warrants,  is  void  in 
Mo.     10  East,  1580 

ICofifirmation  of  appointment.  ^^  An  appointment,  not  valid  in  it» 
original,  cannot  be  made  so  by  subsequent  circumstances.  1  East,  448«] 

[A  lease  by  tenant  ibr  life,  under  a  power  not  pursuant  to  the  power# 
k  void  against  the  remainder-man,  and  incapable  of  confirmation  by 
him.  If,  however,  he  accepts  rent  eo  nomine^  for  a  period  subsequent 
to  the  death  of  tetiant  for  life,  though  under  *nn  ignorance  of  his  real 
rights,  a  yearly  tenancy  is  thereby  created.     7  T.  R.  83.] 

[Revocation  of  appointment.  —  The  rule  that  an  authority,  once 
executed,  is  at  an  end,  only  applies  where  the  execution  was  valid* 
II  East,  194.] 

[A  power  to  appoint  a  sum  of  money  by  deed  or  will,  is  ambulator}'^ 
during  the  life  of  the  party  appointing.     14  East,  423. 

[A  power  of  appointment  is  given  by  a  marriage-^settiement  unto  and 
among  all  or  any  the  child  or  children  of  the  marriage,  for  such 
estates  as  the  husband  and  wife,  or  the  survivor  of  them,  should  from 
time  to  time,  either  with  or  without  power  of  revocation,  direct  The 
survivor  may  revoke  an  appointment  made  by  bodi,  with  power  of 
revocation  to  them  and  the  survivor,  and  appoint  anew.     1  East,  442.] 

[Paaoer  to  feme  coverts  ^-  A  power  given  to  a  feme- covert,  to  be 
executed  by  will,  is  well  executed  by  ner  writing,  purporting  to  be 
a  will.     4  Taunt  294.] 

lEnrolment  of  —  Where  in  a  maf  riage-settiement  by  tenant  in  tail, 
a  power  is  reserved  to  him  of  revoking  the  old  and  declaring  new  uses, 
by  writing,  attested  by  three  witnesses  and  to  be  enrolled,  with  consent  of 
certain  trustees ;  the  enrolment  must  be  in  his  lifetime.     3  East,  410.] 

[/foic  a  power  shall  enure.  —  Where  A.  was  seized  in  fee^  and  con- 
veyed to  B.  and  his  heirs,  to  the  use  of  «uch  persons  and  for  such 
estates  as  he  (A.)  should  appoint,  by  deed  or  will,  remainder  to  the 
Use  of  A.  and  his  heirs,  and  afterwards  granted  a  rent  charge,  with 
a  covenant  for  him  and  his  assigns  to  pay  the  same,  and  then  A.  and 
B*  by  'lease  and  release,  &c.  rdease,  and  also  appoint  to  C.  the  pre- 
mises subject  to  the  rent  charge,  and  C.  enters  into  a  covenant  with 
A.  to  pay  the  same  rent  charge.  Held  that  C.  is  not  liable  personally 
to  an  action  of  covenant  at  the  suit  of  the  grantee  of  the  rent  charge 
as  assignee,  the  conveyance  operating  under  the  power  and  not  out  of 
the  estate  of  A.     2  Smith,  376.     6  East,  289.] 

[^Miscellaneous.  —  Though  a  tenant  for  life,  with  power  to  grant 
leases  in  possession  for  twenty-one  years,  convey  his  life  estate  to  pay 
an  annuity  for  his  life,  and  the  surplus  tn  himself,  the  power  is  not 
thereby  extinguished ;  he  may  still  grant  leases  agreeable  to  the  terms 
of  the  power.     Dougl.  29^.] 

[A.  having  a  life  estate  with  a  power  to  grant  buildine  leases  fot 
99  years,  so  as  the  best  rent  be  reserved  that  can  be  got  for  the  same, 
&a  demises  reciting  the  power ;  and  by  virtue  thereof,  and  of  all 
other  powers  in  her  vested  to  be  in  consideraticm  of  rent  and  of  the 
surrender  oF  a  former  demise  by  the  ]:»'evious  tenant  in  fee,  &c.,  and  at 
|hf  time   the   original  lease  and  cowiterpart  are  mutually  eanceUed 

and 


When  it  shall  not  be  destfvj/ed.  il 

mi  exchanged ;  and  on  a  special  verdict  finding  the  secotld  lease  to  be 
loidy  the  best  rent  not  being  reserved ;  held,  that  although  A.  had 
«  life  estate,  and  might  have  made  a  good  demise  for  her  life,  yet  the 
lease  referring  to  the  power,  it  was  me  intention  of  the  parties  it 
ifaodd  operate  by  virtue  of  the  power,  and  not  out  of  the  estate, 
and  as  the  second  lease  was  void  under  the  power,  and  did  not  operate 
aeoording  to  the  intention  of  the  parties,  it  was  no  surrender  of  the. 
first    S  ^nith,  166.     6  East,  86.] 

IStatutable  powers,  —  Where,  by  statute,  a  special  authority  is  dele-, 
gated  t9  particular  persons,  afiecting  the  property  ol  individuals,  it 
Binit  be  strictly  pursued,  and  appear  to  have  been  so  oa  the  face  of 
their  proceedings.     Cowp.  260 

(D  b.y  ^oto  it  iffball  be  DestrogeD. 

If  tepant  for  life,  who  has  a  power  to  make  leases,  jointure,  &c« 
levies  a  fine,  suffers  a  recovery,  or  n)akes  a  feoffment,  by  which  his 
estate  is  forfeited,  his  power  shall  be  extinct  R.  1  Vent.  226,  &c. 
3  Salk.  276.     Vide  Uses,  (L  1,  &c.  6.) 

So,  if  tenant  in  tail,  whp  has  power  to  make  a  jointure,  &c.  suffers 
a  recovery,  his  power  shall  be  extinct     R.  2  Lev.  60. 

So^  if  he  releases  his  power  to  the  tenant  of  the  freehold.  R.  1  Co^ 
1 1 3.  a.  1 74.  a.     Vide  Uses,  (L  6.) 

Sos  a  power  in  gsoss,  not  annexed  to  an  estate  fiiUy,  may  be  destroyed 
\j  fine,  feoffinent,  &c.  as  if  a  tenant  for  life  has  power  to  make  a  lease 
to  commence  after  his  death.     Hard.  415. 

So,  by  a  release  with  apt  words.     Hard.  416. 

[So,  a  power  shall  not  be  executed,  after  the  party  for  whose  benefit 
it  was  created  is  dead.  Thus  where  a  pow^r  was  given  by  marriageiv 
settlemeot  to  the  husband  to  raise  10,000/.  fqr  a  single  ypunger  child 
yAiea  he  should  think  proper;  th^  child,  41  f^m^Ie,  b^ing  14  years  old, 
be  called  on  the  trustees  to  raise  th^  portion  immediately,  and  af- 
tervards,  the  child  being  dead,  filed  his  bill  to  have  i(  rai^s^  as  her 
sdiunistrator ;  the  bill  was  dismissed.     1  Brown,  395.] 

[Or  an  appointment  u&der  a  power  may  be  revpl^ed  if  made  rer 
vocable  by  the  deed  of  appointment,  or  without  b^ng  revocable,  if 
the  first  appointment  was  by  will,  whiph  is  in  i^  nfiture  revocable. 
1  Brown.  BpS.;^ 

(E)  mbm  it  0ban  not  tt  DcisttroscD. 

Bat  if  a  power  be  given  to  a  lessee  for  years,  and  his  assigns,  to 
ottke  leases  for  lives,  such  pow^  goes  to  his  executor,  though  only 
an  assignee  in  law.     R.  2  Jqn.  110.     Vide  ante,  (A  1.) 

Or  to  the  assignee  of  the  executor.     (R.  2  Jon.  1 10.) 

Bat  a  power  to  an  executor  to  make  leases,  does  not  extend  to  tlie 
€xraitor  of  his  executor.     2  Jon.  1 10. 

So,  if  tenant  for  life  with  power  to  make  leases,  jointure,  &c. 
Aakes  a  conveyance,  which  does  not  operate  by  transmutation  of  the 
poBseKion,  but  only  by  limitation  of  the  use,  the  powex  shall  not  be 
<kstroyed;  as,,  if  he  covenant  to  stand  seised  to  the  use  of  xmother 
in  fee.    Dnb.  Hard.  41d. 

Or  make  a  bargmn  and  sale  to  another  in  fee  by  indenture  inrolled 
Stmh,  H^rd.  413*    And  if  it  be  a  power  in  gross.     B*  Hard.  417. 

C  3  Thougfe 
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Though  the  tenant  for  life  had  also  the  remainder  in  fee^  which 
})assed  by  the  bargain  and  sale ;  for^till  the  remainder  comes  in-esse  in 
possession,  the  estate  by  the  power  is  not  touched.     R.  Hard*  416. 

[Though  a  tenant  for  life  with  power  to  grant  leases  in  possession 
for  21  years,  convey  his  life-estate  to  pay  an  annuity  for  his  life,  and 
the  surplus  to  himself^  he  may  still  grant  leases  agreeably  to  the  tenn» 
of  the  power.    Doug.  292.] 

[A  leasing  power  is  given  to  A.,  tenant  for  life^  and  after  his  de- 
cease to  B. ;  A.  grants  to  B.  his'  life  estate  (without  noticing  the  power) 
B.  cannot  lease  under  the  power  during  A.'s  life-time.    13  East,  118.] 

So,  a  power  in  gross  which  does  not  take  effect  tiU  the  estate  of 
him,  who  had  the  power,  determines,  shall  not  be  destroyed  by  alter-^ 
ation  of  the  estate ;  as,  if  tenant  for  life,  with  such  power,  grant  totum 
stattun.     Per  Hale,  Hard.  416. 

So,  if  A.  settles  land  to  the  use  of  himself  for  life,  with  power  to  make 
leases,  and  afterwards  to  B.  upon  such  trust  as  he  shall  afterwards 
declare ;  if  A«  declares  the  trust  for  payment  of  debts,  and  afterwards 
lenses  at  a  small  rent,  the  lease  is  not  defeated  by  the  execution  of  his 
power ;  for  it  is  precedent  to  it     li.  Skin.  427. 

So,  an  act  by  a  stranger  does  not  destroy  a  power ;  as  if  bargainee  of 
tenant  for  life  with  power,  &c.  enfeoils  him  in  fee,  the  power  is  not 
thereby  destroyed.     Semb.  Hard.  419.  41?. 

So,  if  tenant  for  life,  with  a  power  in  gross,  be  disseised,  the  power 
is  not  destroyed ;  for  .the  right  of  the  tenant  for  life  supports  the  power, 
and  if  he  makes  a  lease  pursuant  to  the  power,  and  afterwards  re-enters^ 
it  will  be  good.     R.  Hard.  417* 

If  a  man  having  a  power  annexed  to  his  estate,  charges  his  estate, 
and  afterwards  executes  his  power,  the  estate  which  arises  by  the  exe- 
cution of  the  power  shall  be  subject  to  the  charge  during  the  estate; 
as,  if  tenant  for  life,  with  power  to  make  leases,  grants  a  rent-chai^e, 
and  afterwards  makes  a  lease^  the  lessee  shall  take,  subject  to  the  rent- 
charge  during  the  life  of  the  lessor.     Per  Hale,  Hard.  415. 

[An  estate  being  conveyed,  by  marriage-settlement,'  to  trustees,  to 
the  use  of  the  husband  for  life,  with  remaind<srs  over,  and  with  a  power 
to  the  husband  with  the  consent  of  the  trustees  to  revoke  all  the  uses  in 
the  settlement,  and  the  husband  having  granted  an  estate  for  his  own  life 
for  valuable  consideration,  in  the  settled  estate,  a  revocation  subsequent 
thereto  of  all  the  uses,  executed  by  him  with  the  consent  of  the  trustees, 
and  a  conveyance  of  the  estate  to  a  purchaser  for  valuable  consideration 
also,  but  with  notice  of  the  prior  grant  for  the  husband's  life,  shall  not 
aSect  the  interest  granted  for  his  life.     Doug.  477.  486.] 

(F)  ^oto  tl^e  pleaDing  dball  lie. 

If  a  man  pleads  an  act  done^  pursuant  to  a  power,  he  ought  to  show 
the  power  to  be  strictly  pursued  in  all  circumstances. 

If  he  says,  that  it  was  executed  in  the  presence  of  three  credible 
witnesses,  he  ought  to  show  who  were  the  witnesses  by  name.  D. 
1  Co.  111.  a. 

[(G)  ^ttti  it  cannot  be  erecuteD.] 

[If  there  be  a  power  under  a  marriage^settlenieiit  to  give  to  the 
children  of  the  marriage  in  such  shares,  &c.  and  for'sucb  estate,  &c. 

and 
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md  there  be  but  one  child  cf  die  marriage,  such  chilcT  must,  have  the 
viwle  estate  settled.     2  Wils.  S36.     2  Brown.  588.] 
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POLLS. 

Vide  Challenge,  (C  1,  2.) 

POLYGAMt. 

Vide  Justices,  (S  5.) 


PONE. 

Vide  Pleader,  (3  K.  6.) 
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Vide  Toll. 
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Vide  Forma  Pauperis — Justices  of  Peace,  (B  64,  &c.)  — -  Uses, 
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POPERY. 

(A)  Cbe  autjbontg  of  ti)e  lg>ope ;  6oUi  u^ttrpetr. 

(A  1.)  In  giving  the  pall.  p.  24* 

(A  S.)  In  sending  his  legates,  p.  24. 

(A  3.)  In  receiving  appeals,  p.  24. 

(A  4.)  In  exempting  of  clerks,  p.  24. 

(A  sJ)  In  exacting  tenths  and  first-fruits,  p.  25. 

(B 1.)  !|)oto  tfte  usurpation  of  tbt  Pope  bag  been  re^: 

jUtraineo.  p.  25. 

(B  2.)  In  appeals  to  Rome.  p.  25. 
(B  3.)  By  abolishing  the  power  of  the  pope.  p.  25. 
(B  4.)  By  a  penalty  upon  the  maintainers  of  his  au- 
thority, p.  26.  . 

C  4  (B  5.)  By 


0 


[(B8. 
(B90 


24  POPERY, 

(B  5.)  By  the  dissolution   of  monasteries^  and  by 
oaths,  p.  S7- 

(B  6.)  By  the  restraint  of  reconciliation  to  the  Pc^e, 
and  of  the  erection  of  seminaries,  p.  37* 

(B  70  By  disability :  —  To  take  lands  or  tenements, 
p.  28. 

(B  8.  a.)  Or  to  present  to  a  benefice,  p.  30. 

[(B  8.  b.)  To  hold  an  office.]  p.  31. 

To  what  cases   the  disability  doe?  not  ex- 
tend, p.  31. 

(B  10.)  By  registering  the  estates,  p.  32. 

(B  11.)  By  sal^  &c.  not  inrolled.  p.  33. 

(B  12.)  When  default  of  registering  does  not  pre- 
judice, p.  33. 

(A)  Cbe  autijoritg  of  tfyt  Ipope ;  botn  usurpeD. 

(A  1.)  In  giving  the  pall. 

What  authority  the  pope  had  in  this  kingdom,  vide  Ecclesiastical 
Persons,  (B  1.) 

Before  the  time  of  William  the  Conqueror,  the  pope  had  not  any 
jurisdiction  allowed  within  the  realm  among  the  Britons  or  Saxons. 
Dav.  87,  88.  * 

But  in  the  time  of  William  tb^  Conqueror,  the  pope  usurped  upon 
the  bishops,  to  take  t^eir  palki  from  bim'.     Dav.  89. 

And  if  an  archbishop  or  bishop  did  not  do  it,  he  was  deposed.     Ibid. 

(A  2.)  In  sending  his  legates. 

So,  in  the  time  of  William  th^  Conqueror,  the  pope  sent  his  legates 
to  England.    Day.  89. 

'  But  in  the  time  of  H.  1.  it  was  allowed  that  the  archbishop  of  Can- 
terbury should  be  legatus  natus,     Dav.  90. 

And  that  no  other  l^ate  should  be  sent  by  the  pope,  without  the 
lung's  request.     Dav.  90.  b. 

(A  3,)  In  receiving  appeals. 

So,  in  the  time  of  Will*  2.  and  before,  no  appeal  to  Rome  was  ad- 
mitted.    Dav.  89.  b.     Vide  post,  (B  2.) 

But,  in  the  time  of  Stephen,  appeals  to  I^ome  w^re  usurped. 
Dav.  90.   .  .  *  . 

And  by  canon  in  the  synod  of  London,  before  H.  bishop  of  Win- 
chester, the  pope's  legate,  it  was  decreed,  that  an  appeal  should  lie 
from  a  provincial  council  to  the  pope.     Dav.  90.  b. 

(A  4.)  In  exempting  of  clerks. 

So,  in  the  time  of  H.  2,  th^  pope  usurped  the  exemption  of  clerks 
from  the  secular  power^     Dav.  91. 

And  a  derk  indicted  for  murder  prayed  his  clergy^  and  was  sent  to 

the  bishop  of  Sarum,  his  ordinary,  to  make  his  purgation  ;  which  if  he 

il|d  not,  he  ought  to  have  been  remanded  t9  the  temporal  court ;  but  he 

^      ^  '  sent 
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seaX  hiin  to  Thomas  Beck^t,  the  archbishop,  and  by  him  he  was  thrust 
iniD  an  abbey  to  shelter  him  from  justice,     Dav/  9 1 . 

(A  5.)  In  exacting  tenths  and  first-fruits. 

« 

So,  by  the  pope  Boniface  the  9th,  or  John  22d,  payment  of  tenths 
and  0rst-firuits  was  in^posed  upon  all  archbishops  and  bishops.  Vide 
Tenths,  (A— B). 

(B 1.)  f^oto  ti)e  U0urpation  of  tbt  Pope  6a0  been 

re0tratneD. 

How  provision  to  b^^fices  by  the  pop$  was  re^traip^,  vide  Pror 
fisor,  (A2.) 

How  the  ecclesiastical  jurisdiction  and  supremacy  of  the  king  has 
been  maintained,  vide  Prasrogative,  (D  9,  &c.  )7.) 

Tlie  kings  of  England  have  always  disallpwed  the  encroachments 
ami  usurpations  of  the  pope,  and  the  couft  of  Rome. 

And  therefore  the  pope  >f as  not  allowed  to  annul  the  temporal  law 
by  his  buU.     1 1  H.  4.  37. 

AJbrtioriy  not  the  statute  law.     3  Cro,  5I7« 

All  dispensations  by  him,  contrary  to  law,  were  void.     Ibid. 

So,  the  dissolution  of  a  perpetual  vicarage,  after  the  st.  4  H.  4.  18, 
IL2Cro.517. 

The  dissolution  of  a  spiritual  corpofatioi) ;  for,  quoad  the  corporation^ 
it  is  temporal.     Vide  2  Cro.  517» 

(B  2.)  In  appeals  to  Rome« 

So,  William  Rufiis  rejected  and  refused  all  appeals  to  Rome.  Dav« 
88.  h.     4  Inst  341.     Vide  ante,  (A  3.) 

And  diougfa  king  Stephen  allowed  them,  yet,  by  the  constitution  of 
Qarendoo,  in  the  time  of  H.  2.  it  was  ordained,  that  all  appeals  should 
bt  from  the  archdeacon  to  the  ordinary,  from  him  to  the  metropolitan, 
from  hkn  to  the  king.    Dav.  91.     4  Inst.  340. 

And  by  a  canon,  that  no  decree  o(  the  pope  should  be  executed 
vitfain  the  realm,  upon  pain  of  imprisonment  and  confiscation  of  goods.^ 
VUeDttv.  91. 

And  now,  by  the  st.  24  H.  8.  12.  if  any  purchase  or  procure,  in 
my  cause  testamentary,  matrimonial,  of  divorce,  or  tithes,  fit>m  the 
see  of  Rome,  or  other  foreign  court,  any  foreign  process,  appeal,  sen- 
tmoe,  &c  or  execute  the  same,  he  shall  incur  apramimire.  —  So  by 
the  St.  25  H.  8.  19. 

And  if  any  prelate,  pastor,  &c.  by  occasion  of  any  ^peal,  &c.  reiiise 
to  administer  sacraments,  divine  service,  &c  he  shall  have  a  year's  im- 
prisonment^ and  make  fine  and  ransom  at  the  king's  will. 

And  this  act  being  repealed  by  the  st  1  &  2  Ph.  &  M.  8.  was^after- 
vards  revived  by  the  st.  1  £1.  1. 

(B  3.)  By  abolishing  the  power  of  the  pope. 

By  the  st.  25  H.  8.  20«  no  archbishop,  or  bishop,  shall  pay  annates, 
pension,  or  other  sum  of  money  to  the  see  of  Rome,  on  pain  of  losing 
all  l|is  goods,  and  the  possessions  of  his  bishopric. 

Nor 
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Nor  shall  send  therej  c^r  procure  any  bulls,  breves,  palls^  &e.  but 
the  same  shall  cease :  by  the  st  28  H.  8.  16.  shall  be  void. 

So,  by  the  st.  25  H.  8.  21.  no  person  in  tlie  king's  dominions  shall 
pay  any  pension,  cense,  Peter-pence,  or  other  imposition  to  the  use  of 
.the  pope,  or  see  of  Rome. 

And  no  visitation  of  any  monasteries,  colleges,  &c.  shall  be  made  by 
authority  of  the  see  of  Rome.     By  the  same  st.  s.  20. 

And  though  all  statutes  for  abolishing  the  authority  of  the  pope  were 
repealed  by  the  st.  1  &  2  Ph.  &  M«  8.  those  statutes  were  afterwards 
revived  by  the  st.  1  EL  1 .    4  Inst.  325. 

And  by  the  st.  I  fU.  1.  no  foreign  prince,  person,  prelate,  &c.  shall 
use  any  power,  jurisdiction,  authority,  &c.  within  any  of  her  majesty's 
dominions,  but  the  same  shall  be  abolished  for  ever. 
«    All  jurisdiction  and  authority  of  the  pope  is  now  utterly  abolished. 

So,  all  jurisdiction  derived  from  him. 

And  therefore,  the  concurrent  jurisdiction  of  the  archbishop  of 
Canterbury,  within  an  inferior  diocese,  is  now  taken  away ;  for  he  had 
k  not  as  archbishop,  but  as  legatus  natus^  and  therefore  it  was  derived 
from  the  pope. 

But  the  St.  28  H.  8.  16.  which  prohibits  the  using  of  a  bull  of  the 
pope,  &c.  does  not  extend  to  allying  it  as  an  inducement  to  the  demand 
of  a  pension  in  pleading.     R.  2  Lev.  251. 

(B  4.)  By  a  penalty  upon  the  maintainers  of  his  authority* 

So^  by  the  st  1  EL  1.  if  any  in  the  queen's  dominions,  by  writings 
printing,  teaching,  &c.  by  express  word  or  act,  advisedly  and  directly 
piaintam,  &c  the  authority,  &;&•  spiritual  or  ecclesiastical,  of  any  foreign 
prince,  prelate,  &c.  heretofore  usurped,  &c.  for  the  first  ofifence  hd 
shall  forfeit  all  his  goods  real  and  personal ;  and  if  they  are  not  worth 
20/.  shall  besides  simer  a  year's  imprisonmoit  without  bail.  And  all 
the  benefices  or  ecclesiastical  promotions  of  any  spiritual  periou  so 
ofiending,  and  thereof  convict  and  attaint,  riiall  thereby  be  void ;  for 
the  second  ofience^  he  shall  incur  ^prcemunire ;  for  the  third,  shall  be 
guilty  of  high  treason.    Vide  Pneminure^  (B). 

And  by  me  st.  5  EL-  I.  for  every  such  ofience,  being  indicted  for  it 
within  a  year,  he  shall  incur  a  pramunire. 

If  a  subject  imports  books  written  out  of  the  realm  in  support  of  the 
supremacy  of  the  pope^  knowing  the  effect  of  them,  and  sells  or  utters 
them  secretly  to  persons  conusant  of  the  contents,  he  shall  be  within 
this  statute.  R.  by  all  the  J.,  of  B.  R*  and  C.  B.  and  the  Ch.  Baron^ 
(except  three].    Dy.  282.  a. 

.  So,  if  any  one  receives  and  reads  such  book*  and  afterwards,  by 
speaking  in  conversation,  allows  it.  R.  Dy.  262.  a. 
.  But  by  the  st.  1  El.  1.  none  shall  be  impeached  for  an  ofience  by 
preaching,  teaching,  or  words,  unless  within  half  a  year;  and  if  im- 
prisoned for  such  cause^  and  not  indicted  in  half  a  year  after  the  ofience^ 
shall  be  set  at  liberty. 

So,  the  receiving  and  reading  a  book,  written  in  support  of  tlie 
supremacy  of  the  pope,  without  more,  is  not  within  the  st.  5  EL  I. 
R.  Dy.  282.  a. 

Vide  Justices,  (K  0,  —  X  1.) 

(B  5.)  By 
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(B  5.)  By  the  dissolution  of  monasteries,  and  by  oaths. 

Hov  the  power  of  the  pope  was  restrained  by  the  dissolution  of 
monasteries.  Sec.  vide  Hospital  —  Monastery. 

How  by  the  oaths  of  allegiance  and  supremacy,  vide  Alle^ance, 
(B  2.  &c)  —  Justices  of  Peace,  (B  17,  24.)  —  Officer,  (K  7.) 

(B  6.)  By  the  restraint  of  reconciliation  to  the  pope,  and  of 

the  erection  of  seminaries, 

As  to  restraining  the  reconciliation,  vide  Justices,  (K  9.) 

Bj  the  SL  1  Jac  4.  any  under  the  king^s  obedience,  who  shall  go, 
or  shall  send  any  child,  or  other  person  under  his  government,  beyond 
tke  seas,  out  of  the  king's  obedience,  to  enter  into,  or  be  resident  in 
iDj  a^ege^  seminary,  &c.  or  repair  to  the  same  to  be  instructed,  &c« 
ID  the  popish  religion,  shall  forfeit  100/,  to  his  majesty. 

And  the  person,  so  going  or  sent  in  respect  of  him  or  herself  only, 
shall  be  disabled  to  mherit,  purchase,  take,  or  enjoy  any  lanck, 
&c  goods,  debts,  legacies  in  any  of  his  majesty's  dominions.  Vide 
jwst,  (B  7.) 

So,  by  the  st  8  Car.  1.  3.  any  who  shall  go  or  send,  &c.  to  any 
coUcge,  seminary,  &c.  or  any  private  popish  mmily,  where  he  shall  bie 
bjf  any  popish  person  instructed,  &;c.  or  shall  cause  to  be  sent  any 
ouoey,  &C.  for  the  maintenance  of  any  child  gone  or  sent,  or  by 
vaj  of  alms,  &c.  for  any  abbey,  nunnery,  school,  &c.  shall  be  dis- 
aUed  to  sue  in  law  or  equity,  to  be  committee  of  a  ward,  executor,  or 
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r,  capable  of  a  legacy,  or  deed  of  gift,  to  bear  any  office, 
dull  ibifi^t  all  his  goods  ancf  chattels,  and  all  his  lands  of  freehold 
during  life. 

S0|  by  the  st.  3  Jac.  5.  if  the  children  of  any  subject,  (not  soldiers^ 
oarinen,  merchants,  their  apprentices  or  factors,)  to  prevent  good 
education  in  England  or  other  cause,  shall  be  sent,  or  go  beyond  sea,^ 
vithoat  licence  of  the  king,  or  six  of  the  privy  councu,  (whereof  the 
principal  secretary  to  be  one,)  under  their  hands  and  seals,  such  child, 
&c  shall  take  no  benefit  by  any^ft^  conveyance,  descent,  devise,  &c. 
of  any  lands,  leases,  goods,  &c.     Vide  post,  (B  7.) 

And  a  person  soiding,  &c.  without  such  licence,  shall  forfeit  100/., 
ODe-third  to  the  king,  pne-third  to  him  who  sues,  &c.  one-thitd  to 
the  poor. 

So,  a  person  already  gone  without  licence,  &c.  who  shall  not  take 
the  oath  in  six  months  after  return,  shall  take  no  benefit  by  any  gift^  &c 
Bjr  die  same  statute. 

So,  by  the  st.  27  £1.  2.  all  Jesuits,  seminary,  or  other  priests  ordained 
fay  authority  from  the  see  of  Rome,  shall  depart  the  realm ;  and  if  any 
bom  in  the  queen's  dominions  come  into,  or  remain  there,  such  ofience 
shaD  be  high  treascHi. 

And  if  any  receive,  relieve,  &c.  any  such,  knowing  him  to  be  so,  it 
shall  be  felony. 

And  any  who  directly,  or  indirectly,  sends  relief  to  such,  or  to  any 
seminary,  or  to  any  there,  incurs  a  pramunire. 

And  every  subject,  knowing  such  Jesuit,  priest,  &c.  to  be  in  the  queen's 
(pinion,  and  not  discovering  it  to  a  justice  of  peace  in  twelve  days, 
^  make  fine,  and  be-  imprisoned  at  the  queen's  pleasure:  and  a 
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justice  of  peace  not  informmg,  &c.  some  of  the  privy  council,  fte;  in 
28  days,  forfeits  200  marics. 

But  this  act  extends  not  to  a  Jesuit,  &c.  who  in  three  days  after  his^ 
arrival  submits  to  an  archbishop,  bishop,  or  justice  of  peace,  &c.  By 
the  same  statute.  % 

So,  by  the  st.  55  El.  2.  a  Jesuit,  &c.  suspected,  being  examined  by 
any  having  authority,  and  rdTusing  to  answer  directly,  whether  jesui^ 
or  not,  shall  be  committed  without  bail,  till  he  make  direct  answer. 

The  indictment  for  treason  ought  to  say,  that  he  was  born  within 
the  king^s  dominions. 

That  he  was  ordaiiied  by  the  authority  of  the  see  of  Rome. 

But  it  need  not  say,  at  what  place  born,  or  ordained. 

A  secretary  of  state,  or  the  court  of  p.  R.  may  examine  any,  whether 
he  be  a  Jesuit,  &c.     1  Sal.  351.     Dub.  Skin.  S69. 

And  ought  to  make  a  conviction,  if  he  refuses.     1  Sal.  S51. 

But  a  commitment  generally,  till  delivered  by  law,  wHl  be  ill.  R. 
1  Sal.  351.     Skin.  ^69. 

(B  70  ^y  disability  j  to  take  lands  or  tenements. 

By  the  st  1  Jac.  4.  a  person  going,  or  sent  into  a  college,  seminary, 
&c.  (vide  ante,  B  6.)  shall  be  4Uabled  in  respect  of  him  or  herself  only, 
and  not  of  his  heirs,  or  posterity,  to  ii^herit,  purchase,  take  or  enjoy  any 
lands,  tenements,  goods,  debts,  legacies,  &c 

And  by  the  st.  3  Jac.  5.  a  child  going,  or  sent  without  licence,  &c« 
(vide  ante,  B  6,)  shall  take  no  benent  by  any  gift,  conveyance,  descent, 
devise,  &c.  of  any  lands,  £|pc.  leases,  goods,  tJl  he,  being  of  eighteen 
years  of  iige,  take  the  oath,  3  Jac.  4.  before  a  justice  of  peace.  And  in 
the  mean  time  the  next  of  kin,  who  shall  be  no  recusant,  shall  have 
the  said  lands,  &c.  goods,  &c.  But  upon  conformity,  by  taking  the  oaths 
and  sacraments,  shall  account  for  tlie  profits,  &c.  and  restore  the  goods, 
^c  to  him  or  her  so  conforming. 

By  the  st  3  Car.  1.  2.  any  yirhq  $hall  go  or  send,  &c.  (vide  ante,  B.  6.) 
being  convict  on  information,  sball  b^  disabled  to  sue,  be  committer 
of  B  ward,  executor,  or  administrator;  shall. not  be  capable  of  ^y 
legacy,  or  deed  of  gift,  or  office ;  and  shall  forfeit  all  his  goods  and 
phattels,  all  his  lanos,  tenements,  rents,  annuities,  offices,  and  estates 
of  freehold,  for  his  life.  Provided,  none  who  conforms  to  the  church 
of  England,  and  receives  the  sacrament  within  six  months  after  re- 
turn, shall  incur  the  penalties ;  but  shall  have  his  lands  restored  during 
his  conformity. 

But  by  thejst.  1  Jac.  4.  a  person  sent  to  a  seminary  takes  the  land^ 
and  the  estate  vested  in  him :  for  the  protestant  heir  has  only  the 
pernancy  of  the  profits.  Per  two  J.  Hpo.  73.  Eq.  Ca.  34.  (2d  Part 
of  2  Mod.  Ca.) 

And  such  person  may  make  a  bargain  and  sale ;  and  thereby  take  the 
lands  out  of  the  heir.     Hob.  74^ 

So,  by  the  st.  11  &  12  W.  3.  4.  a  person  educated  in  the  popish 
religion,  or  professing  the  same,  w}ip  shall  not,  in  six  months  after 
tlie  age  of  eighteen,  tak^  the  oaths,  a^d  subscribe  the  declaration  by 
the  st  30  Car.  2.  &c.  shall,  in  respect  of  himself  onlv,  and  not  of  his 
Jieirs  or  posterity,  be  disabled  tp  inherit,  or  take  by  descent,  devise,  or 
limitation,  in  possession,  reversion  or  rexqainder,  any  lands,  &c.    An^ 
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dminig  fais  life,  till  he  take  the  oaths,  and  subscribei  &c.  his  next  of 
kiop  who  is  a  protestant,  shall  enjoy  the  lands,  &c.  without  account 
tor  die  profits;  but  for  wilful  waste,  shall  answer  treble  damages^  &c«r 
And  frofai  10th  April  1700,  every  papist,  or  person  professing  so 
to  be^  shall  be  incapable  to  purchase  in  his  own  name,  or  to  his  use^ 
or  in  trust  for  him,  any  lands,  &c.  and  all  estates,  terms,  interests,  or 
pn^ts  oat  of  lands,  made,  suffered,  or  done  to  his  use,  or  on  trust 
medtatdy  or  immediately  for  his  benefit,  or  relief,  shall  be  void. 
And  this  clause  was  confirmed  by  the  st.  S  Geo.  18. 
[Conviction  is  not  necessary  to  prevent  a  papist's  devising  lands  in 
Irdand ;  bat  parol  evidence  shall  be  sufficient  to  prove  he  died  a  papist, 
dioagfa  he  had  formerly  renounced  and  conformed,     Andr.  222.  235. 
Str.  1095. 

If  a  papist  was  above  eighteen  years  at  the  time  of  the  act,  yet  he 
shall  be  disabled  to  inherit:  for  the  statute  did  not  intend  more  indul- 
gence to  persons  of  full  age,  than  to  infimts.  Semb.  £q.  Ca.  35.  (2d 
part  of  Mod.  Ca.) 

[A  papist  above  eighteen  years  and  six  months  at  maldng  stat  1 1  & 
12  Wi  S«  a  4.  cannot  take  freehold  or  leasehold  estate  by  will* 
5  P.  WilL  40.] 

[But  he  may  take  lands  by  descent,  or  a  share  of  personal  estate,  by 
die  statute  of  distributions,     tbid.     Per  King,  C] 

If  an  estate,  term,  &c.  appears  to  be  in  trust  for  a  papist;  upon  a 
hill  exhibited  by  the  next  protestant  kin,,  he  shall  have  an  account  of 
the  profits  fitun  the  time  of  ^ling  his  bill.  It.  £q.  Ca.  146.  (2d  part 
of  2  Mod.  Ca.) 

[If  popish  heir  make  a  mortgage,  the  next  protestant  kin  may  re- 
ieem,  and  receive  rents  and  profits  till  confortnity  of  the  heir.  Bunb. 
S46.      2  £q.  Abn  S79«  pi.  12.      Com<  661.  S.  CO 

[A  papist  who  has  not  taken  the  oaths,  &c.  (under  an  incapacity  to 
hoU  under  the  statute  of  William,)  may  devise  lands  to  a  protestant. 
Willes,  is.     Com.  570.     2  Eq.  Abr.  626.  pi.  26.  S.  C] 
[He  may  sell  to  a  protestant  by  stat.  3  Geo.  1.  c.  18.  s.  4.     tbid.] 
[He  may  devise  lands  for  payment  of  his  debts  to  protestants. 
nrid.] 
[Also  far  payment  of  debts  to  papists.     Sembl.  ibid.] 
[And  he  may  by  a  bond  charge  lands,  &c.     Sembl.  ibid.] 
If  a  man  devises  lands  to  be  sold  for  payment  of  debts  and  legacies^ 
the  residue  to  A.  who  is  a  papist ;   the  devise  of  the  residue  of  the 
money  shall  be  considered  as  land,   and  shall  be  void ;  otherwise,  by 
p^ment  of  the  debts  A.  would  have  the  land,  and  the  statute  would 
be  eluded.     R.  Eq.  Ca.  156.  1 70.     (2d  part  of  2  Mod.  Ca.) 

[If  a  devise  be  of  a  term  to  a  papist,  tlie  protestant  next  of  kin  shall 
have  a  decree  for  the  term  to  be  assigned  to  him,  with  an  account  of 
the  profits  fiom  the  time  of  his  purchase.     Eq.  Ca.  1461     Ibid.] 

[If  a  lease  for  lives  is  made,  to  a  papist,  and  he  commits  high-treason, 
he  fiMrfeits  nothings  for  the  lease  was  void.  R..  per  curiam,  dissent. 
Foster  J.  who  thought  he  might  take  for  the  benefit  of  the  crown :  as 
if  a  vilkin  purchase^  he  may  lake  for  the  benefit  of  his  lord.  1  Wils* 
176. 
[Bat  if  a  papistf  tenant  in  tail,  conveys  his  estate  t^  a  protestant,  to 
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make  him  tenant  of  the  freehold,  till  a  common  recovery  is  stifiered,' 
which  is  suffered  accordingly,  and  the  recovery  declared  to  be  to  the 
use  of  the  papist  in  fee,  who  afterwards  on  his  marriage  by  lease  and 
release  conveys  the  same  to  the  use  of  himself  for  life,  then  to  his  wife 
for  life,  remainder  to  his  first  and  other  sons  in  tail-male,  with  re- 
mainders over,  and  limitations  to  trustees  to  preserve  contingent 
remainders ;  the  recovery  is  good,  notwithstanding  11  &  12  W.  8.  the 
settlement  good,  and  his  eldest  son  shall  succeed  to  the  remainder  in 
tail,  though  the  &ther  was  attainted  of  high-treason.  By  the  dele* 
gates,  four  against  one.     Str.  267.] 

And  by  the  st  3  Geo.  18.  no  sale  for  a  valuable  consideration  of 
any  manors,  lands,  &g.  by  the  reputed  owner  in  possession,  to  a  pro- 
testant  merely  for  the  benefit  of  a  protestant,  shall  be  impeached  in 
respect  of  the  disabilities  by  the  st  1  Jac.  4.  or  11  &  12  W.  3.  4, 
unless  the  person  entitled  to  take  advantage  of  such  disability,  before 
such  sale  recovered  the  said  manors,  lands,  &c.  or  gave  notice  of  his 
claim,  to  the  purchaser,  or  entered  his  claim  at  the  general  sessions  of 
the  county,  &c.  where  the  lands,  8cc.  lie,  before  the  contract  for 
such  sale,  and  bond  Jide  pursued  his  remedy  for  them.  Vide  post^ 
(B  12.) 

[And  by  st  18  G.  3.  c.  SO.  so  much  of  1 1  &  12  W.  3.  c.  4.  *«  as 
relates  to  the  apprehending  or  prosecuting  of  popish  bishops,  priests, 
or  Jesuits,  or  tnat  subjects  them,  or  papists  keeping  school,  or  educate 
ing  or  boarding  youth  in  the  realm,  to  perpetual  imprisonment,  or  that 
disables  papists  to  inherit  or  take  by  devise  or  limitation,  any  estate,  &c, 
and  gives  the  same  to  the  next  of  Kin,  being  a  protestant,  and  so  much 
of  the  same  act  as  disables  papi^  to  purchase,  &c.  and  makes  void  all 
estates,  &c."  is  repealed.] 

[And  the  1  Geo.  1.  st  2.  c.  55.^  and  3  Geo.  1.  c.  18.  which  required 
the  names  and  real  estates  of  papists  to  be  registered,  and  their  deeds 
and  wills  to  be  enrolled,  have  been  repealed  by  31  G.  3.  c.  32.  ^.  21.  J 

[See  11  Geo.  2.  c  17.,  as  to  what  conformity  removes  disabilities.] 

(B  8.  a.)  Or  to  present  to  a  benefice. 

By  the  st  3  Jac  4.  s.  8.  the  king,  &c  may  refuse  20/.  per  month, 
and  seise  two  parts  in  three  of  all  the  lands,  tenements,  and  heredita- 
ments, of  a  person  not  coming  to  churcjs,  &c. ;  by  virtue  of  which 
seisure,  if  the  kinff  seises  two  parts  of  a  manor  to  which  an  advowson 
is  appendant,  the  king  shall  have  two  turns  of  the  advowson,  and  shall 
present  to  it  alone. 

So,  if  an  advowson  be  in  grosSf  the  king  may  seise  it,  as  two  parts 
of  lands,  tenements,  and  hereditaments :  tor  an  advowson  is  an  here- 
ditament 

By  the  st  3  Jac.  5.  every  popish  recusant  convict,  while  a  Tecusant» 
and  by  the  st  1  W.  &  M.  26.  every  one  recorded  for  refusing  to  sign 
the  declaration  1  W.  &  M.  15.  or  tor  refusing  the  oaths,  or  seised  or 
possessed  in  trust  for  him,  and  by  the  st  12  Ann.  2  sess.  14.  every 
papist,  or  person  professing  the  popish  religion,  or  child  of  such, 
under  age,  or  any  mortgagee,  trustee,  or  person  any  ways  intrusted 
for  sudi,  directly  or  indirectly^  mediately  or  immediately,   though 
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decbied  in  writing  or  not,  shall  be  disabled  to  present  or  nominate  to 
sDj  benefice,  prebend,  or  eodesiastical  living,  school,  hospital,  or 
dooadre^  or  to  grant  any  avoidance  of  them  :  but  the  presentation  in 
tfeot]F-«ix  counties  shall  belong  to  the  chancellor  and  scholars  of  Ox- 
fcrd,  and  in  twenty-seven  counties  to  the  chancellor  and  scholars  of 
Cambrid^  university. 

Provioed,  their  presentation  to  a  benefice  with  cure,  to  any  who 
lath  a  bendice,  .&c.  with  cure,  or  shall  be  non-resident  sixty  days, 
shall  be  void.     By  the  st  3  Jac  5.  and  1  W.  &  M.  26. 

And  by  the  st.  1  W.  &  M.  26.  s.  4.  if  a  trustee  presents,  &cJ 
without  giving  notice  of  the  avoidance  to  the  vice-chancellor  in  three 
flMoths  after  in  writing  he  forfeits  500/.  to  the  chancellor  and 
scholars. 

By  the  st.  12  Ann.  14.  the  ordinary  may  tender  the  declaration 
iSCar.  2.  2.  to  any  person  presenting,  or,  if  absent,  sununon  him,  and 
tender  it,  and  is  required  to  examine  on  oath  the  person  presented  if 
iiis  patron  be  not,  to  his  knowledge  or  belief,  a  papist,  or  any  ways 
trusted,  &c.  for  such;  and  if  the  presenter  rduse  tlie  declaration,  or 
H)  appear,  or  the  presented  reiuse  to  answer  directly  what  he  knows, 
l»th  heard,  or  believes  touching  the  same,  the  presentation  shall  be 
nwL 

And  the  university  may  exhibit  a  biU  to  discover  a  secret  trust,  &c. 
or  if  a  quart  impedit  be  depending,  at  the  request  of  the  chancellor  and 
xhokrs,  being  plaintifls  or  de^dants,  the  court  may  examine  on' 
oith,  or  by  affidavit,  or  conunission,  the  patron,  and  clerk,  &c.  and 
Bay  inforoe  the  producing  of  deeds  relating  to  such  secret  trust.  By 
the  same  stat.  s.  4. 

And  the  university  may  sue  a  quare  impedit  by  the  name  of  chancellor^ 
«d  sdiolars,  or  by  their  corporate  name,  at  their  election.  By  the 
sunestat  s.  9. 

[Tbe  court  may  direct  commission  under  this  statute  to  the  pro- 
thoDotaries,  or  commissioners'  names  to  be  struck  by  them,  and  inter- 
ngatories  to  be  settied  by  them ;  or  mav  refuse  to  grant  commission, 
if  defendant  will  not  agree  to  plead  the  popery  acts  only.  Barnes, 
1  2.  S50.] 

[By  the  St.  11  Geo.  2.  17.  after  6th  May  1?S^,  every  grant,  or  de^ 
vise,  by  a  papist,  or  trustee,  of  any  advowson,  school,  hospital,  or 
doitttive,  or  of  any  avoidance,  shall  be  void,  unless  made  hondjide  for 
afiiUand  valuable  consideration  to  a  protestant,  for  his  own  benefit 
only. 

And  a  mortgagee,  grantee,  or  devisee,  &c.  may  be  exambed  &s  by 
the  St.  12  Ann.  14.  though  no  trust  in  writing.     By  the  same  statute. 

[(B  8.  b.)  To  hold  an  office.] 

[By  SI  Geo.  3.  c.  32.  catholics  in  England  may  hold  ii^erior  civil'  or 
pritate  offices.] 

ft 

(B  90  To  what  cases  the  disability  does  not  extend. 

B«l  a  Unatation  to  A.  who  is  a  papbt,  for  life,  remainder  to  his  first 
>Bd  other  sons  in  tail,  remainder  to  B.  who  is  a  protestant ;  the  re- 

'■^'inder  sh^Q  be  good,  
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And  A.  takes  rni  estate,  which  supports  the  remamder :  fdt  tlie  estatcf 
limited  to  him  is  not  void  entirely,  though  the  next  of  kin,  being  a 
protestant,  may  take  iitke  profits.  R.  £q.  Ca.  S4«  (2d  part  of  2 
Mod.  Ca.)  ■  ' , 

So,  an  heir,  though  a  papist,  shall  take  by  descent;  but  the  riesjct 
protestant  of  kin  may  take  the  profits.     Eq.  Ca.  34.     Ibid. 

So,  he  shall  sue  in  equity  to  defeat  a  firaudulent  conveyance  by  his 
ancestor.     Eq.  Ca.  34.     Ibid. 

So,  though  by  the  stat.  11  &  12  W.  3.  4.  in  the  second  clause,  no 
papist  shall  purchase,  &c.  but  alt  such  estates  shall  be  Yoid^  and 
therefore,  a  devise  to  him,  beins  a  purchase,  is  void;  yet  if  a  devise 
be  to  A.  under  eighteen,  educated  as  a  papist,  who  in  six  months  after 
eighteen  conforms,  &c.  A.  shall  take,  and  the  inheritance  vests  in  him 
in  the  meantime.     R.  Eq.  Ca.  156.  180.     Ibid. 

So,  if  an  estate  by  devise  be  disposed  to  an  heir  at  law  in  a  particular 
manner,  it  is  not  a  purchase  by  him,  and  void ;  for  it  comes  to  him  in^ 
lieu  of  an  estate  which  otherwise  would  have  descended^  Eq.  Ca.  170« 
Ibid. 

So,  if  a  piq>ist  tenant  in  tail  suffers  a  recovery,  tfnd  declares  the  uae 
to  hiiDiself  and  his  heirs,  it  is  not  a  purchase  within,  the  st.  11  &  12 
W.  3.  4.  but  a  new  modification  of  his  former  estate.  R.  Eq.  Ca.  I73y 
(2d  part  of  2  Mod,  Ca.) 

[A  recovery  sufiered  by  a  papist,  instructed  in  a  seminary  of 
college  of  Jesuits  beyond  sea  in  the  popish  religion,  Was  holden  good/ 
10  Mod  113.  356.  406.  11  Mod.  355.  1  Str.  918.  2  Brown's  P^ 
C,  203.  S.  C.] 

So,  a  papist  may  be  tenant  by  the  curtesy,  or  in  dower  $  for  such 
tenant  is  not  a  purchaser.     Eq.  Ca.  173<     (2d  part  of  2  Mod.  Ca.) 

So,*  if  a  papist  levies  a  fine  to  bar  the  right  of  another,  he  is  not- 
thereby  a  purchaser.     Eq.  Ca.  175.     Ibid. 

Or  settles  his  estate  with  a  power  of  revocation,  and  afterwards  le* 
vokes.     Eq.  Ca.  175.     Ibid. 

So>  by  the  st  11  Geo.  2.  17.  papists  conforming,  taking  the  oaths^ 
&c  and  subscribing  the  declaration,  30  Car.  2.  and  protestants  claim- 
ing under  them,  shall  be  freed  from  the  same  disabilities,  unless  thef 
next  of  kin  shall  have  recovered  by  judgment  or  decree  six  monthi^  be- 
fore, or  unless  he  return  to  the  popish  religion. 

[If  there  is  a  devise  of  lands  to  trustees  to  the  use  of  the  second  son 
of  A.,  (which  second  son  is  a  papist,)  remainder  to  the  third,  &c.  sons 
of  A.,  one  of  whom  is  not  a  papist,  remainder  to  the  sisters  of  testator/ 
and  if  A.  is  still  living,  the  sisters  are  not  entitled  to  the  legal  estate, 
nor  can  maintain  ejectment.     B.  R.  H.  91< 

(B  10.)  By  registering  the  estate. 

So,  by  the  st  1  Geo.  55.  a  papist,  not  taking  the  oaths  and  sub- 
scribing the  declaration  30  Car.  2.  in  six  months  after  full  age,  and 
having  an  estate  in  lands,  &c.  shall  register  such  estate  and  interest, 
&c  in  six  months  after  ^e  time  for  taking  the  oaths,  and  his  name, 
and  at  what  rent  let,  or  fine  paid,  and  in  what  place  they  lie,  and  in 
whose  possession,  &c.  in  a  book  kept  by  the  derk  of  the  peace,  in  the 
county  wliere  the  lands  lie ;  or  in  default,  &c.  shall  forfeit  the  fee  of 

2  such 


Hdfw  the  usurpation  of  the  pope  has  been  restrained.     39 

nek  laadsy  &c.  not  reciBteradi  if  he  or  ttiy  in  trust  have  the  fee ; 
odierwise^  the  value  of  we  inheritance. 

And  the  owner^s  name  shall  be  subscribed  to  such  register.  In  the 
praenoe  of  two  jufltioes  of  the  peace. 

And  persons  beyond  sea  sfaidl  have  twdve  months  longer  time. 

^tiiest.  8  Gea  18.  the  time  of  r^ristering  is  enlarged  till  the  20th 
of  October  1717,  and  by  the  st  S.  6.  9.  and  11  Geo.  2.  11.  till  the 
i9di  of  Sqjtember  1738.  By  the  sL  12  Geo.  2.  18.  enlarged  till  the 
SStii  of  November  17S9. 

And  if  a  manor  lie  in  two  coonties,  the  roister  shall  be  in  the  counts 
vbere  the  manot^house  is* 

(B  11.)  By  sde,  tec.  not  inrolled. 

By  the  Stat  SGeOi  18.  no  manors,  lands,  Stc.  or  interest  therein, 
orient,  &c.  out  of  them,  shall  pass  from  papists,  &c.  by  deed,  unless 
isrolled  in  die  king^s  court  of  record  at  Westminster,  or  in  the  county 
where  the  lands  lie^  &c.  in  six  months  after  the  date;  or  by  will,  un- 
ins  inrolled  in  six  months  after  the  death  of  the  testator. 

But  by  the  at  10  Geo*  4.  it  is  suffident,  if  a  deed  or  will  made  after' 
dK29di  of  September  1717,  be  inrolled  on  or  before  the  29th  of  Sep- 
toBbtf  1734^  or  by  the  St  8  Geo.  2.  29.  before  the  29th  of  Sq^ytember 
1731,  or  by  the  St  8.  Geo.  2.  25.  before  the  29th  of  September  1795. 
[Further  time  is  given  for  the  inrolment  of  their  deeds  and  wills,  and 
fat  the  relief  of  protestant  purchasers,  by  St  12  Geo.  3.  c.  10.  14(}eo.S. 
c>37.    17  Geo.  8.  C  45.     18  Geo.  8.  c.  46.] 

(B  12.)  When  default  of  registering  does  not  prejudice* 

Ittbythest  1  Gea  55.  a  pttt«haseriaikij£dr  for  a  just  and  valuable 
consideration,  before  conviction,  or  gectment  brought  for  the  forfei- 
^  and  not  knowing  of  the  defiuilt  in  registering  shall  not  be  pre- 
jadicedbyit 

So,  by  the  stat  3  Geo.  18.  no  sale  for  a  full  and  valuable  consider- 
<io^  by  a  pa|rist  the  reputed  owner,  or  in  receipt  of  the  raits.  Sec  of 
mj  lands,  &c  or  interest  out  of  them^  to  a  protestant,  for  the  beneit 
of  a  protestant,  shall  be  avoided  on  pretence  of  the  disability  of  him,  or 
Qj  under  whom  he  daims,  unless  the  person  taking  advantage  of  such 
^Ssdxlityhave  recovered  b^xre  sale,  or  given  notice  of  his  claim  to  the 
pifcfaaser;  or,  before  the  contract  for  tne  sale,  shall  have  entered  "his 
<^  in  open  court  at  die  quarter  sessions  of  the  peace  for  the  county, 
^bondJuU  pursued  his  r^nedy.     Vide  ante,  (B  7.) 

So,  by  die  St  6  Geo.  fi.  5.  no  such  sale  shall  be  avoided  by  reason 
kdeed  or  will  throudi  which  the  tide  was  derived,  shall  be  avoided, 
nainoMlYanti^  ham  been  tdken  for  want  of  inrolment  before- the 
pi'dttse  made,  and  so  as  the  purchaser  had  no  notice  before  his  pur- 
^^^  that  the  maker  of  the  deed  or  will  was  a  papist,  and  no  judg- 
'■■at  or  decree,  hath  been  had  for  want  of  inrolment.  * 

Vide  Justices  of  Peaces  (B  14.) 


PORT. 

Vide  KAvidATtON,  (E). 

Volvh.  d  (Einquf 
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Cinque  lE>orW. 

Vide  Abatement,  (D  S.  5.)  —  Franchises,  (E  1,  &&) 


PORTAGE 

Vide  LoNDONi  (K  2.) 

PORTION. 

Vide  Chancery,  (2  M  10-  —  8  Z  1,  Sec.  —  4  W  24.) 


PORTMOTE  COURT. 

Vide  Courts,  (I). 


[PORTSMOUTH] 

[The  private  act,  14  Geo.  2.  c.  48.,  is  not  aimnlled  by  st  82  Geo.  5* 
c  108.     15  East,  872.] 

[The  powers  and  consequent  rights  conferred  by  the  private  st* 
14  Geo.  2.  c.  48.  on  the  person  therein  named  were  not  annexed  to 
his  character  as  lord  of  the  manor.     15  East,  872.] 

{[The 'majority  of  mayor  and  aldermen  for  the  time  being  is  sufficient 
to  constitute  the  corporate  assembly  of  Portsmouth.     Cowp.  5800 

[Precedent  qualification  for  a  burgess  of  Portsmouth  to  entitle  him  to 
be  elected  alderman.     Cowp.  580.] 

[An  infant  cannot  be  elected  a  burgess  of.  Portsmouth,  though  not 
sworn  in  till  of  age.     Cowp.  226.] 


[PORTUGAL.] 

[Construction  of  the  fifth  article  of  treaty  between   Great  Britain 
iuid  Portugal.    5  Taunt.  101.] 


POSSE  COMITATU& 

Vide  Viscount,  (C  2.) 


POSSESSION. 

Vide  Chancery,  (D  12.)  — Discent,  (C  9,  10.)  —  Execution,  (A  5.) 
—  Pleader,  (C  89.  —  3  M  9. 17. 89.)  —  PRiEROGATivE,  (D  68.)  — 
Trespass,  (B  2,  8,  4 


POSSIBILITY. 

Vide  Assignment,  (C  8.)  —  Grant,  (D.) 

POST-DISSEISIN. 

.  Vide  Assize,  (F  l,^c.) 


POSTEA. 
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POSTEA. 

Vide  Plbadeb,  (T). 


[POST-HORSE  ACT.] 

[Tile  post-horse  act,  25  Geo.  3.  c.  26.,  only  requires  the  post-mas- 
ters, &C,  in  making  up  their  accounts,  to  insert  therein  the  number 
nf  horses  let  and  the  number  of  miles,  &c.     It  does  not  require  the 
iffloiint.  of  the  duties  received  to  be  specified.     A  declaration,  there- 
fare^  on  this  statute  by  the  farmer  of  the  duties  against  a  post-master, 
dttrging  the  defendant  with  having  made  felse  accounts>  ^'  in  not  in- 
vitiiig  in  die  account  the  suras  of  money  received  by  him,''  charges 
aoo^ce,  and  is  therefore  l^d  after  verdict.     S  T.  R.  632.     Id.  637.] 
[By  thesL  25  Geo.  3.  c  51.,  the  commissioners  of  stamps   are 
wdiorized   to   appoint  under  them   collectors  6(  post-horse  duties. 
By  St  27  Geo.  3  c.  26.,  reciting  the  former  act,  these  duties  are  to  b6 
kt  to  fiurm  :  the  fiirmer  is  to  be  appointed,  under-seal-coUector  of  the 
Unties;  and  certain   obligations   Uirown  by  st«   25   Geo.  c.  51..   on 
uotber  dass  of  persons,  are  by  this  act  cast  upon    **  the  person 
tmning  the  duties,  and  the  appointed    collector    thereof."     In  an 
action  for  a  breach   of  these  obligations,  the  declaration  averred  that 
tike  defendant  was  a  collector  of  the  duties  recited  in  st  27  Geo.  3. 
€.)6.,  the  judgment  was   arrested,  since  non  constat   that   he    was 
tbe  finner  of  the  dudes,  or  ai^  more  than  a  collector  appointed  under 
dtt  first  act,  and  therefore  that  the  obligations  in  question  were  not 
^tnmnopon  him;  nor  was  the  defect  cured  by  verdict,  since  th6 
^declaration  showed  no  tide  ii?hatever.     6  T.  R.  163.] 

[By  8t  44  Greo.  3  c.  198.,  where  die  distance  is  ascertained, 
dMMpi  the  hiring  be  for  a  day,  the  duly  is  payable  by  the  mile;  if 
Dot  ascertamed,  by  the  day.     1 1  East,  530.] 

[If  a  letdng  to  hire  be  in  its  nature  a  hiring  *to  travel  post,  within 
k  sL25  Geo.  3.  c  51.,  it  makes  no  difiPerence  that  the  owner  of 
*e  hone  rides  it  himsel£     3  T.  R.  72.] 

(The  words  '*  travelling  post"  used  by  the  st.  25  Geo.  3.  c.  51.  must 
iKieodTed  in  the  popumr  sense;  therefore,  a  neighbour  who  lets  a 
^'^  to  go  from  one  town  to  another  and  return,  within  the  compass 
^'t  day's  journey,  is  not  liable  to  the  penalty  imposed  by  that  act  for 
nottalong  out  a  licence.     3  T.  R.  69.     8  East,  584.] 

[Utting  a  horse  to  hire  to  carry  a  private  express*  diat  is,  one  Hot 
wtt  by  government  on  public  service,  is  a  hiring  to  travel  pdst  within 
4c  statute  of  25  Geo.  3.  c  51.     3  T.  R.  72.]  . 

[The  letting  of  a  horse  to  hire  to  carry  a  government  express,  is 
*<  a  letting  to  hire  within  the  meaning  of  the  post^-horse  aict  of 
25Geo.8.c51.     ST.  R.  519.] 

[I'nder  schedule  B.  of  st.  44  Geo.  3.  c.  98.,  the  duty  is  laid  on 
^^  horse  hired  by  the  mile  or  stage,  whether  or  not  for  travelling 
V^  8  East,  580.     Id.  584.     S.  P.  on  statute  25  Geo.  3.  c  51.]  , 

[A  letting  to  hire  a  horse  to  go  a  certain  stage  and  back  aj^in,  within 
**  %>  requires   a   licence  under   schedule   A.  st.  44  Geo.  c.   98. 

'*W,  257.1* 
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[The  sdtise  of  the  word  *<  trsvdling/'  as  used  in  the  post-horse 
Acts,  must  be  limited  to  casiss  wherd  a  traveller  is  conveyed ;  therefore, 
the  lettinff  to  hire  a  hearse  for  conreying  a  corpse  from  York  to 
Brecon  (for  which  a  gross  sum  was  paid^  not  so  much  per  mile),  is 
not  chargeable  with  the  post-horse  duty.     3  M.  &  S.  15.]  \ 

[A  coach,  licensed  under  a  local  act  to  be  used  as  a  stam,  is  nojt 

Erotected  by  such  licence  from  the  post-horse  duties,  if  hired  wholly 
y  an  individual  to  perform  a  joumev ;  and  the  proprietor  is  liable  U» 
account  to  the  &rmer  of  those  duties  for  one-fouith  of  the  hire,  if  let 
by  him  to  carry  out  and  bring  back,  notwithstanding  such  hiring  may 
be  to  go  to  and  return  fix>m  some  place  within  the  distance  and  on 
the  road  to  the  place  specified  in  his  Uoence ;  and  although  he  rsr 
<:eived  no  greater  sum  than  his  fore  would  have  been,  had  he  pro- 
ceeded foil  on  the  usual  journey  as  a  stage.     1  Price,  317.] 

[A  carriage  let  to  hire  for  less  than  twenty-eight  days  (not  being 
let  by  the  mik  or  stage)  is  not  required  to  be  numbered  by  st.  48  Geo.  S. 
c.  98-     Wightw.  78.] 

tit  seems  that  under  a  deputation  from  the  commissioners  of  stamps 
audiorizing  A.  and  B.  ^collectors  of  the  post-horse  duties)  to  ffrant 
licences  for  letting  post-norsesi  a  licence  by  B.  for  himself  ana  A. 
is  valid ;  since  otherwise,  if  one  of  the  collectors  we^  to  die,  the  power 
of  granting  licences  would  be  at  end.     3  M.  &  S.  15.] 

[The  o^nce,  within  the  st.  25  Geo.  3.  c  47.,  in  not  delivering  to 
the  assessors  a  list  of  horses  liable  to  the  duly,  is  not  complete  until 
after  demand  made  by  the  assessors.    6  T.  R.  75.] 

[A  declaration  in  a  penal  action  on  the  post-horse  act^  27  Geo.  $• 
c  26.,  by  the  farmer  of  the  tax,  which  states  that  the  offence  w$» 
committed,  with  intent  to  defraud. the  former  (not  the  lang^  is  not 
therefore  objectionable.     3  T.  R.  632.] 

[It  seems  that  a  declaration  i^ainst  a  post-master  on  the  Bt.  25  Geo.  5. 
c.  26.,  for  delivering  in  a  mlse  account,  not  specifying  in  what 
particular  it  was  so,  is  bad  after  verdict.     3  T.  R.  632.] 

[In  a  suit  by  the  crown,  on  the  post^-horse  act,  the  court  cannot 
give  costs  to  the  defendant,  although  the  former  of  the  duties  is  the 
xeal  party  against  him.     I  AnsL  40.] 

tl  he  costs  paid  to  the  prosecutor,  on  compounding  a  penal  action, 
on  the  postr-horse  act,  are  not  to  be  taken  as  a  part  of  his  share. 

1  B.  and  P.  51.] 

[POST-OFFICE.] 

[Abtioli  A6&  not  lie  sgainst  the  post-masteNgeneral  for  a  bank  note 
stolen  by  one  of  the  sorters,  out  6f  t  letter  aelivered  into  the  post- 
oflBce.    Cbwp.  754.] 

[A  ]^5t-master  is  bound  to  deliver  all  letters  to  the  several  inhabitants 
widiin  a  post-town  or  place,  at  their  respective  places  of  abode,  at  the 
httes  of  postage  only,  as  established  by  act  of  parliament  Cowp.  182. 
3  Wils.  443.     5  Burr.  2716.     2  Blk.  906.     Lofft  753.] 

[A  prisonet  acquitted  on  a  charge  of  felony,  committed  as  a  sortef 
Uid  charger  of  letters,  cannot  be  convicted  on  another  count,  charging 
him  generally  Ss  ft  person  employed  in  the  post-office  under  7  Geo.  S. 

2  Blk.  7B9.] 

14  POUND. 
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POUND. 

Vide  DisTBBfis. 

l^oanDt^reacb 

Vide  DisTBEas,  (D  2.) 
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POUNDAGE. 

Vid«  Pabuamekt,  (H  12.)  —  Trade,  (C  1,  &c) 


POWER. 

Vide  PoiAR. 


PRAYER. 

0toe  peter. 

Vide  AtATEMEMT,  (I  S90 — Aids,  (B  l,  kc) 

Common  ptaget* 

"^^de  Pabson,  (C)  —  Sacraments. 

Prece  parttum* 

Vide  Abatement,  (1 21.) 


J  .»■ 


PRiECIPE  IN  CAPITK 

Vide  Droit,  (Cl.) 


'    'J 


PRECIPE  QUOD  REDDAT. 

Vide  Recovery,  (B  9, 4.) 

I ■- 

PR-^MIUM  PUDORIS. 

Vide  Chancery,  (4  D  21.) 


PRiEMUNIRK 

(A)  Cbe  penaltg  of  praemunire*  infra. 

(B)  mbot  offence0  are  \»itbin  the  penalty,  p.  38. 

(C)  mhot  proceiBEsi  again0t  tbt  offender,  p.  39. 

(A)  Cbe  pendt;;  of  praemuntre. 

A  pr0am0nre  (so  called  from  the  words  of  the  writ  juod  pramimire 

ficUts  /L  &c«)  imports  an  offence,  by  which  a  man  incurs  the  penalty 

of  die  St.  16  R.  2.  S.  viz.  to  be  out  of  the  king's  protection,  to  be 

niMhei  in  his  body,  to  lose  his  lands  and  tenements,  goods  and 

Ckttiis.     Co.  L.  129.  b.  ^    , 

D  3  And 


38  PR^MUNIRE. 

And,  therefore,  by  a  judgment  in  pramunire,  the  defendant  shall  be 
out  of  the  king's  protection,  and  imprisoned  during  the  king's  pleasure* 
Co.  L.  ISO.  a. 

So,  he  shall  lose  all  his  goods  and  chattels,  and  his  lands  and  tene- 
ments in  fee.     Ibid. 

So,  his  lands  in  tail,  &c.  for  his  life.     Co.  L.  130.  a. 

And  being  out  of  the  king's  protection,  in  an  action  by  him,  the 
tenant  or  defendant  may  show  the  whole  record,  and  demand  judg- 
ment, whether  he  shall  be  answered.     Lit  s.  199. 

So,  by  the  common  law,  being  as  an  enemy  to  the  kin^,  it  was  not 
murder,  or  any  oflence,  if  a  man  killed  him.  Co.  Lit  130.  a* — 
But  now  by  the  st.  5  £1.  1.  it  is  unlawful  to  kill  kim. 

(B)  mbat  offences  arc  toitfjin  tbe  penaltg* 

By  the  st  35  £d.  1.  de  asport.  relig.  2,  3.  no  abbot,  &c.  shall 
cause  to  be  carried  out  of  the  king's  dominion  any  tax  imposed  on 
religious  houses,  under  the  name  of  rent,  &c.  or  any  goods  of  their 
houses,  &c.  nor  shall  any  abbot,  &c.  being  an  alien,  assess  any  tallage, 
payment,  or  pther  burden  on  houses  in  .subjection  to  them,  on  pain  of 
all  that  they  have,  or  may  forfeit  And  this  is  confirmed,  by  the 
st  3  R.  2,  3.  and  contains  in  eiifect  th6  penalty  of  a  prcemtmire, 
2  Inst  587. 

And  it  seems,  that  an  offender  against  tlie  st.  25  Ed.  3.  22.  against 
provisors,  is  subject  to  the  same  penalty. 

So,  by  the  st  27  Ed.  3.  1.  all  who  draw  any  out  of  the  realm  in 
a  plea,  which  pertains  to  the  king's  courts,  or  wherein  judgment  hath 
been  there  given ;  or  sue  in  any  other  court  to  impeach  a  judgment 
in  the  king's  court,  &c.  shall  be  out  of  the  king's  protection,  forfeit 
their  lands,  go6ds,  and  chattels,  and  their  bodies  sliall  be  imprisoned, 
and  ransomed  at  the  king's  will. 

So,  if  he  sues  in  another  court  after  judgment,  whereby  the  cause 
is  drawn  ad  qliud  examen^  though  it  be  within  the  realm ;  as,  if  he 
sues  in  chancery,  to  defeat  a  judgment  at  common  law.     3  Inst  120. 123. 

Or,  before  the  president  and  council  of  Wales,  commissioners  of 
sewers,  &c.     3  Inst  124?,  125. 

So,  if  he  sues  in  the  ecclesiastical  court,  admiralty,  &c.  for  a 
cause  out  of  their  jnrisaiction.  Per  Fineux,  .15  H  7.  9.  R.  12  Co.  39, 
40.     3  Inst  121,  122. 

So,  by  the  st  16  H.  2.  5.  if  any  purchase  from  Rome,  &c.  a  trans- 
lation to  a  benefice,  process  to  stay  execution  of  a  judgment  in  the 
king's  court,  sentence  of  excommunication,  bulls,  &c.    Dav.  84,  &c. 

By  the  st  2  H.  4.  4.  if  any  purchase  a  bull  to  be  discharged  of  tithes* 

By  the  st  1  &  2  Ph.  &  M.  8.  if  any  molest  any  abbey-lands,  &c 

By  the  st  1  El.  1.  the  second  offence,  and  by  st  5  El.  1.  the  first 
offence,  if  any  by  writing,  teaching,  &c.  advisedly  maintain  the  authority 
of  the  bishop  of  Rome  within  this  realm. 

Or,  refuse  the  oath  of  supremacy  prescribed  by  tlie  st  1  EL  1. 

So,  by  the  ^t.   1 3  EL  2.  if  any  abet,  &c.  a  publisher  or  receiver;  of 
bulls,  &c.  or  bring  in,  or  receive  to  wear,  &c.  an  Agnus  Dei,  &c.  or  if  a 
justice  of  peace,  on  discovery  to  him,  reveals  it  not  to  the  privy  council  in  • 
fourteen  days. 

So,  by  the  St.  27  EL  2.  if  any  send  relief  to  a  Jesuit,  &c.  beyond  sea. 

By 
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Bjthe  sL  S  Jac.  4.  if  any,  being  not  nobIe»  and  above  eighteen, 
nhse  the  oath  of  allegiance,  when  tendered  by  the  bishop^  or  the 
justices  of  the  peace  at  qiiartier-sessions.     1  Bui.  197. 

[By  Stat.  6  Geo.  c  18.  called  the  bubble-act,  projectors  of  unlawful 
undertakings;  but  the  court  has  a  power  to  moaerate.  Str.  472. 
2Ld.Raym.  1361.] 

(C)  mbsit  pcoce00  aqaitat  tbe  offender. 

By  the  St.  16  R.  2.  5.  process  shall  be  made  against  the  offender  by 
prammurejaciasy  in  manner  as  is  ordained  in  other  statutes  of  pVovisors* 

And  by  the  st.  27  Ed.  S.  1.  it  was  enacted  that  there  shall  be  a  writ 
to  take  the  body  and  seise  the  lands  and  goods  into  the  king^s  hands ; 
aod  if  returned  non  est  invent^  he  shall  be  put  in  exigend.  and  outlawed; 
but  before  outlawry,  he  shall  be  received  to  answer,  if  he  yield  himself 
to  prison. 

Bat  an  indictment  for  a  pnemunire^  upon  the  st.  1  £1.  and  18  EI. 
ought  to  say,  that  the  defend^t  on  purpose,  and  set  mt^t  to  extol  the 
ttthority  of  the  see  of  Rome,  &c.     R.  Dy.  ses.  a. 
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p.  70- 
(13  50.^  Royal  mines  and  fishes,  p.  70. 
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(D  67.)  By  oflSce  :  —  When  necessary,  p.  76. 
(T)  68.)  When  it  is  sufficient,  without  seizure,  or 

not,  p.  77» 
(I>  69.)  When  without  a  scire  Jacias  or  not  p»  78. 
(O  70.)  When  an  office  is  not  necessary,  p.  78. 
(D7IO  Intrusion  upon  the  king:  —  What  shall  be. 

p.  79. 
(D  72.)  How  he  shall    be  redressed :  —  By  inform- 
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(D-76.)  Verdict  p.  82. 
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(D  81,)  By  monstrance  de  droit :  —  When  it  lies  by 

the  common  law.  p.  84. 
(D  82.)  When  by  statute,  p.  85. 
(D  83.)  Traverse  of  office :  —  When  it  lies  by  the 

common  law.  p.  86. 
(D  84.)  When  by  statute,  p.  87. 
(D  85.)  Remedy  for  the  king :  —  What  privileges  the 

king  shall  have  in*  suits,  p.  89. 
(D  86.)  No  time  runs  against  the  king.  p.  90. 
(D  87.)  The  revenue  of  the  king,    how  disposed  :  — 

The  personal  revenue,  p.  91. 
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king  :  —  By  office,  p.  93. 
(D  90.)  By  judgment :  —  Outer-les-mains.  p.  93. 

(A)  Cf)e  iiing'0  prcrogatitof. 

The  king's  prerogative  comprehends  all  the  liberties,  privil^es, 
powers  and  royalties  allowed  by  the  law  to  the  crown  of  England* 
Co.  L.  90.  b.     St  Praer.  5.    Vide  Roy,  (A.  1,  2.) 

For  the  king  has  not  any  prerogative,  but  such  as  the  law  allows* 
12  Co.  76.  2  Inst.  496. 63.  [Moor,  672.  Show.  P.  C.  75.  4  T.  R.  410.] 

And  by  the  st.  of  Marlb.  52  H.  3,  5.  and  other  confirmations  of 
magna  chartOj  it  was  enacted,  quod  magna  charta  teneaiur  tam  in  his^  qua 
ad  regem  pertinent^  quam  ad  alios* 

And  therefore  no  prerogative  of  the  king  can  be  claimed,  contrary 
to  magna  charta.    2  Inst  36. 

[The  care  and  approbation  of  marriages  in  the  royal  family  do 
belong  of  right  to  his  majesty,  as  kuig  of  tms  realm.  By  all  the  judges 
of  England,  on  a  question  proposed  by  the  king.     H.  4  G.] 

[The  education  and  care  of  the  persons  of  the  royal  family,  the 
ordering  the  place  of  their  abode,  and  appointing  their  governors  and 
governesses,  and  other  instructors,  attendants,  and  servants,  do  belong 
of  right  to  his  majesty,  as  king  of  this  realm.  .By  ten  judges ;  against 
Price  Barop,  and  Eyre  Justice.     Fort] 

[N.  B.  The  question  here  was  as  to  the  king's  grandchildren,  but 
the  arguments  of  the  judges  went  to  all  persons  of  the  royal  fiunily.] 

[By  St.  12  G.  3.  c.  11.  marriages  of  descendants  of  George  2d,  (ex- 
cept issue  of  princesses  married  into  foreign  families,)  without  the  king's 
consent,  are  void ;  unless,  on  twelve  calendar  months'  notice  to  privy 
council,  both  houses  of  parliament  do  not  declare  their  disapprobation. 
Vide  Baron  and  Feme,  (B  1.)] 

(B)  iprerogatitoe  as  to  foreign  nations. 

(B  1.)  Sovereignty  of  the  sea. 

All  the  king's 'prerogatives  relate  to  foreign  states,  or*  to  his  own 
subjects.  The  king  and  his  progenitors  have  at  aU  times  been  lords  of 
the  sea.     2  Rol.  1 6S.  1.  45.     Vide  Navigation. 

And 
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And  therefore  the  domimon  of  the  whole  sea  which  sarrounds  Eng- 
land bdongs  to  the  king.     1  RoL  528. 1. 15. 

And  this  dominion  extends  to  both  shores  of  the  sea.  2  Rol.  168« 
L45. 

And  the  ligeance  or  dominion  of  the  sea  belongs  to  the  king,  as  to 
his  crown  of  England.     2  Rol.  170.  1.  42. 

And  therefore  the  king  ^ves  licence  to  the  men  of  Zealand,  &c.  to 
fish  in  his  sea.     2  Rol.  170.  L  SO. 

To  whom  the  property  and  soil  of  the  sea  belongs,  vide  Navigation 
(A— B). — ^To  whom,  the  fishery,  vide  post  (D  50.) 

(B  2.)  Treaties. 

The  king  has  authority  to  send  ambassadors,  envoys,  &c.  to  foreign 
states.    Vme  Ambassador  (A). 

(B  3.)  Alliances. 

To  make  leagues  and  alliances  belongs  to  the  king  only.  7  Co.  25.  b. 

So,  by  articles  of  alliance,  the  private  property  or  right  of  a  sub- 
ject may  be  bound ;  as,  if  A.  bound  to  B.  a  subject  of  England,  during 
I  war  between  this  kingdom  and  Denmark,  pays  the  debt  to  the  king 
of  Denmark,  by  order  of  the  state  there,  and  by  the  articles  of  peace, 
all  monies  paid  by  the  subject  of  the  one  prince,  sdiall  be  quit  by  monies 
paid  by  the  subjects  of  the  other,  and  the  parties  that  paid  to  either  of 
the  kin j^s  orders,  shall  be  discharged  agauist  the  creditor ;  if  B.  sues 
far  sQch  debt,  A.  shall  have  relief  in  equity.  B.  I  Ca.  Ch.  I2S.  173. 

AO  leagues  ought  to  be  upon  record  inroUed  in  Chancery,  whereby 
ereiy  (me  may  know  who  are  in  amity  or  enmity  with  the  king,  and 
who  not     4  Inst.  152.     9  Co.  31.  a. 

By  the  st.  2  H.  5.  6.  killing  or  robbing  any,  comprised  in  a  truce 
or  safe-conduct,  was  made  high  treason.  But  this  was  repealed  by 
the  St  20  H.  6.  11.  and  afterwards  all  treasons,  not  within  the  st. 
25  Ed.  3*  were  ousted  by  the  st.  1  Eld.  6.  12.  and  1  Mar.  and  all 
offences  against  a  truce,  and  the  king^s  safe-conduct,  and  now  punish- 
abk  bjr  the  st  2.  H.  5.  6.  or  by  the  admiral.  Vide  post,  (B  5.)  — 
Admiral^,  (E  8.) 

All  ofiences  contrary  to  amity  or  league,  are  to  the  great  slander  of 
the  king,  and  damage  of  tlie  whole  kingdom.     2  Rol.  174.  I.  45. 

A  league  may  be  broken  by  levymg  war,  or  by  ambassador  or 
hendd.    4  Inst  152. 

So,  by  a  prohibidon  of  all  the  commodities  of  the  kingdom  in  amity. 
2Rd.  174.  L  5. 

(B  4.)  Reprisals  j  wlien  granted. 

So^  if  a  foreign  prince,  or  state,  seizes,  or  spoils  the  goods  of  sub- 
jects of  England,  the  king  may  make  reprisal  upon  the  goods  of  the 
other's  subjects  in  this  realm.  2  Rol.  1 14. 

So,  if  a  suUect  of  a  foreign  prince  or  state  takes  or  spoils  the  goods 
ofa  snbject  of  England,  and  his  sovereign,  upon  a  letter  of  request  to 
him  by  the  king,  refuses  to  do  right,  the  king  may,  by  his  writ,  arrest 
the  body  or  goods  of  him  who  did  wrong.  2  Rol.  175. 1.  5.  4  Inst  137. 
%.  129.  - 

And  if  he  who  did  the  wrong  is  not  found,  or  has  no  goods,  &c.  he 

may 
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may  arrest  the  goods  of  other  subjects  of  the  same  princey  withm  this 
.  realm.    2  Rol.  175.  L  10. 

Qvy  the  king^  may  enable  him,  to  vhom  the  wrong  was  done^  by 
letters  of  marque,  the  goods  of  other  subjects  of  me  same  8tate» 
WfTcare  retinere  et  amnwriarfj  yuosjue  resiUuHo facta  $iL  2  Rol.  175. 
1.  20.     Per  Coke,  1  Rol.  175. 

But  a  subject  of  the  king  cannot  take  the  goods  of  the  subjects  of  a 
prince  in  amity  with  the  king,  by  force  of  letters  of  marque  of  another 
^yereign  or  state.     R.  2  Yen).  592. 

So,  by  the  St  4f  H.  5.  7.  if  any  attempt  be  made  by  the  king's 
enemies  on  the  li^  people  ag^st  the  tenor  of  a  truce,  wherein  is  not 
express  mention,  that  letters  of  marque  aiid  reprisal  shall  cease,  the 
king  shall  grant  letters  of  marque  to  the  parties  grieved,  who  may 
complain  to  the  keeper  of  the  privy  seal,  and  he,  on  the  complaint^ 
shall  make  him  letters  of  request,  if  desired,  under  the  privy  seal;  and 
i^  after  request,  satis&cticm  is  not  made^  the  chancellor,  on  denmndy 
.  shall  make  him  letters  of  marque  under  the  sreat  seaL 

So,  the' king  may  repeal  such  letters  ot  reprisal  after  peace  estab- 
lished.    1  Ver.  54. 

So,  after  a  truce,  or  safe-conduct     1  Ver.  54,  S5. 

Though  there  be  a  clause  inserted,  that  they  shaU  not  be  void  upon 
a  peace.     1  Ver.  54. 

[By  18  0.  2.  c  4.  the  officers,  seamen,  and  soldiers  in  a  man  of  war, 
have  the  property  of  all  prizes^  in  such  proportion  as  the  king  shall 
direct  by  proclamation ;  and  pnvateers,  according  to  their  agreement, 
without  any  deduction  to  the  Kin|&  admiral,  or  others.] 

[And  by  s.  15.  five  pounds  shall  be  paid  by  the  treasurer  of  the 
navy  for  every  man  on  board  an  enemy's  ship  of  war  or  privateer 
taken  or  destroyed,  at  the  beginning  of  the  engagement  And  by  stat 
17  Geo.  2.  c  34.  s.  19.] 

[By  s.  18.  if  a  British  ship  is  retaken,  it  shall  be  restored  on  paying 
for  siuvage  one-eighth  of  the  value  to  a  man-of-war ;  and  to  a  privateer, 
if  retaken  in  twen^-four  hours,  an  eighth ;  in  forty-eight  hours,  a  fifth ; 
in  ninety-six,  a  thurd ;  and  above  ninety-six  hours  an  naif.] 

[By  Stat  17  Geo.  2.  c  34.  ships  of  war  have  the  sole  property  of 
prizes.] 

[By  s.  2.  et  seq.  commissioners  of  admiralty  to  give  commissions 
to  pnvateers;  and  the  method  of  proceeding  on  prizes  are  regulated.] 

[If  a  prize  be  taken  by  two  or  more  privateers  they  are  to  share 
proportionably  according  to  the  number  of  men  of  which  their  respec- 
tive crews  consist    Doug.  311.] 

[By  s.  16.  the  king  may  grant  charters  of  goods  and  lands  to  be 
taken  firom  an  enemy  by  private  adventurers.] 

.  [By  s*  20.  Englbh  ships  retaken  firom  the  enemy  shall  be  restored  to 
the  owners,  paying  one-eu;hth  of  the  value  for  salvage  to  a  man-of-war; 
but  to  a  privateer,  if  retwen  in  twenty-four  homrs,  one-eighth;  if  in 
forty-eight  hours,  one-fifth;  if  in  ninehr-six  hours,  one-thira;  if  above, 
one-half;  and  if  converted  into  ship  of  war  b^  the  enemy,  one-halfT) 

[Stat  29  G.  9.  c«  34.  rqrulates  the  distribution  of  prizes,  and  32  G  2. 

SS.  explains  and  amends  it] 

[Stat.  18  Geo.  3.  c  15*  contains  regulations  conceniing  prize*goods 

Wt  t)if  produce  of  North  America.] 

[Stat* 
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[Stit  19  Geo.  S.  t.  67.  olrdfirs  &M  prices  shall  be  distribated  in  the 
mnner  pointed  out  by  hU  majesty's  piDClamation,  durin^ir  the  war  with 
Fnnoey  under  that  act  and  proclamation ;  a  captain  of  marines  who 
Inppens  to  be  on  board  a  man  of  war,  when  she  takes  a  prize,  but  does 
not  belong  to  her  complement,  shares  only  as  a  passenger.    Doug.  S24.3 

[Hie  captain  of  a  shqp  actually  on  board  at  the  time  of  a  capture  is 
otitled  to  prize-money,  though  under  arrest  at  the  time^  and  though 
loodier  officer  had  been  sent  on  board  to  command  the  ship.  8T.R.,2S^ 

[Duriuff  the  late  war  a  flag^-officer  on  a  certain  station  gave  orders  tp 
I  iiip  under  his  command  to  sail  on  a  cruize ;  after  the  orders  were 

E'  eo,  but  before  a  prize  was  taken,  he  accepted  another  command; 
too  other  flag-officer  was  ^pointed  to  succeed  him  on  the  tormer 
sution.  He  was  not  entitled  to  one-eighth  of  a  prize  taken  by  the  ship 
iduch  sailed  in  consequence  of  his  orden^  under  the  proclamation  for 
die  distribution  of  prizes.     1  H.  BL  26 1 .] 

(B  5.)  Safe-conduct. 

Hie  Idnff  only  can  make  letters  of  safe-conduct.    7  Co.  S5.  b. 

By  wfai<£  he  takes  the  party  into  his  keeping  and  protection.  Vide 
Rtf.  Or.  25.  b. 

And  these  letters  of  safe-condtict  oucfat  to  be  inroUed  upon  record  in 
dunoenr.  4ln8L  152.-^By  thest  20H.6. 1.  They  are  otherwise  void. 

And  by  the  st.  15  H.  6.  d.  they  shall  express  the  name  of  the  ship, 
ttsater,  number  of  mariners,  with  the  portage  of  the  ship. 

And  by  the  st  18  H.  6.  8.  merchants  may  take  ships  of  enemies, 
not  having  the  letters  patent  of  safe-conduct  on  board,  or  inrolled  in 
disiicery.     Conf.  by  tlie  st  20  H.  6.  1.  s.  S,  4.  and  14  Ed.  4.  4. 

No  solgect  cf  a  lung,  in  enmity  with  the  king  of  England,  can  come 
intD  ibsd  Ungdom  without  the  king^s  licence  and  safe-conduct 

So,  a  sovereign  of  another  kingdom  cannot  come  hither  without  thie 
Ung^s  licence,  though  he  be  in  amity ;  as  the  king  of  the  Isle  of  Man 
befoe  its  subjection  to  the  kingdom  of  England.    7  Co.  21.  b.  Calvin. 

So,  of  andent  time,  an  ambassador,  who  was  prcrexy  could  not  come 
vitbout  a  safe-conduct     4  Inst  155. 

Bat  a  subject  of  a  king  in  amity  may  come  without  licence  or  safe- 
oondttct    7  Co.  21.  b.    Calvin. 

By  the  st  Si  M.  6.  4.  if  a  subject  attaches  the  person  or  ooods  of 
any  one  who  comes  by  way  of  amity,  triioe,  or  safe-conduct,  me  chaif- 
cdor,  calHng  to  Imn  any  justice  of  the  one  bench  or  the  other,  on  a 
bill  of  comphint,  may  make  process  against  the  ofiender;  and  may 
svud  delivery  and  restitution  of  the  person,  drip,  or  goods.  Con£  by 
UEi4.  4.  ■ 

How  breach  dt  safe-conduct  shall  be  punished.    Vide  ante,  (B  3.) 
* '       Ity,  (E  8.) 


(C)  Prerogatidest  in  respect  of  i^t  iung^iSf  otoa  ftAi ect0, 

in  time  of  tear. 

(C  1.)  To  declare  war. 

Ilie  Idng^s  prerogative  in  respect  of  hi^  subjects,  relittes  to  war  or 

the 
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the  time  of  peace ;  for  the  kmg  has  the  sole  authority  to  declare  war 
or  peace.    7  Co.  25.  b.     Vide  ante,-  (B  S.)— Parliament,  (H  24.) 

(C  2.)  To  levy  soldiers. 

Antiently,  every  one  bomid  by  tenure  to  do  any  service  to  the  king 
in  his  wars,  ought  to  serve  according  to  his  tenure. 

And  in  the  time  H.  6.  and  since,  it  was  usual  for  any  knight,  or 
other,  to  make  a  covenant  with  the  khig  by  indenture,  inrolled  in  the 
exchequer,  to  serve  him  with  so  many  men  named  in  a  list,  for  so  long 
a  time  in  his  war.     Co.  L.  71.  a. 

By  the  st  11  H.  7*  1.  &  18.  it  is  said,  that  every  subject,  by  the 
duty  of  his  allegiance,  is  bound  to  serve  and  assist  his  prince  in  his 
wars,  &c. 

But  a  man  is  not  bound  to  ser\'e  the  king  out  of  the  realm,  except 
for  wages.     1  Roll.  166.  1.  10.  ad  SO. 

Nor  can  he  be  sent  by  the  kii^  out  of  the  realm  to  serve  there. 
2  Inst.  47. 

Though  he  be  sent  only  to  Ireland.     Ibid. 

•  Or  be  sent  to  be  in  an  ffice,  as  deputy,  captdji,  ambassador,  &c. 
Ibid, 

[The  statutes  here  referable  are  collected  in  1  Gab.  S61.  to  S65.p 
367.  to  372.,  373.  to  376.,  377.  to  379,  380.,  384.  to  385.] 

[The  right  of  impressing  mariners  for  the  sea-service,  whenever  the 
public  safety  requires  it,  is  a  prerogative  inherent  in  the  crown^ 
grounded  on  the  common  law,  and  recognized  by  many  acts  of  parlia- 
ment.    Foster,  154.] 

[But  this  power  must  not  be  wantonly  exercised  by  the  officer  em- 
ployed in  the  impress  service ;  an  information  was  granted  against  one 
Webb  for  having  impressed  Captain  Wager  of  a  merchant  ship  to  serve 
as  a  common  seaman.     1  Bl.  Rep.  19.] 

[And  there  are  certain  exemptions. —  Thus,  the  better  opinion  seems 
to  be,  that  a  bargeman  protc^rted  by  the  navy  board,  while  carrying 
timber  to  the  king's  docks,  cannot  be  impressed  by  virtue  of  any  warrant 
from  the  admiralty.     2  Bl.  Rep.  1207.] 

•  [The  bargemen  of  the  lord  mayor  of  London  are  not  privileged  from 
being  impressed  if  not  employed  in  the  act  of  rowing  the  lord  mayor  in 
his  barge,  though  it  might  be  an  abuse  of  power  to  impress  them  in 
that  situation.     Cowp.  518.] 

[Whether  the  possession  of  a  landed  estate  to  a  small  amount  will 
exempt  a  mariner,  is  yet  undecided.    Vide  1  Bl.  Rep.  251.] 

[By  13  G.  2.  c.  17.  every  person  of  fifty-five  or  under  eighteen  years^ 
and  every  foreigner  serving  in  a  trading  vessel  or  privateet,  is  exempted 
from  being  pressed.] 

[By  s.  2.  every  person,  of  what  age  soever  he  be,  who  shall  use  tlie 
sea,  shall  be  freed  and  exempted  from  being  impressed  for  the  full  space 
of  two  years,  to  be  computed  from  the  time  of  his  first  going  to  sea;  and 
that  every  person  who,  not  having  before  used  the  sea,  shall  bind  him- 
self apprentice  to  serve  at  sea,  shall  be  freed  and  exempted  from  being 
impressed  for  the  frill  space  of  three  years,  to  be  computed  firom  the 
time  of  his  binding  himself  apprentice  as  aforesaid.] 

[And  the  admiral tv  to  grant  protections  accordingly,  without  fee.] 
,  ■  •        '.  •  [By 
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[By  ISGea  S.  c;  S8.  s.  5.  persons  emoloyed  in*  the  Greenland 
fisboy  exempt  from  being  pressed.] 

[By  St  19  Geo.  2.  c  30.  mariners  belonging  to  privateers  or  trading 
ihips  are  not  to  be  impressed  in  the  West  Indies,  unless  they  shall  have 
dnerted  from  his  majesty's  ships ;  and  the  officer  impressing,  &c.  sub- 
jected to  a  penalty  of  50/.  to  the  master  or  owner,  to  be  recovered  in 
my  court  ot  record  within  his  majes^s  dominions.] 

[But  in  debt  oh  this  statute,  the  declaration  must  aver  that  the  mariner 
hid  not  deserted  from  any  of  his  majesty's  ships  of  war.  1  Term 
Rep.  141.] 

[See  the  stat.  22  Geo.  2.  c.  S3,  for  the  government  of  his  majesty^s 
iifSy  vessels,  and  forces  by  sea,  and  the  case  of  Sutton  v.  Johnson, 

IT.R.493.] 

< 

(C  3.)  Command  of  the  forces. 

The  government  and  command  of  the  militia,  and  all  the  forces  by 
tea  or  by  land,  and  of  all  sorts  belong  only  to  the  king. 

And  by  the  st.  13  Car.  2.  6.  it  was  declared,  that  me  whole  supreme 
govemment,  command,  and  disposition  of  them,  by  the  laws  of  England, 
ever  was  die  undoubted  right  of  die  kings  and  queens  of  England ;  and 
that  both  or  either  of  the  houses  of  parliament  ought  not  to  pretend  to 
the  same. 

[By  the  acts  of  mutiny  and  desertion,  the  king^s  power  to  makie 
irddes  rf  war  is  confined  to  his  own  domuiions;  when  his  army  is  oiit 
of  his  dominicms,  he  acts  by  virtue  of  his  prerogative,  and  without  the 
flatnte  or  articles ;  therefore  the  courts  here  have  no  jurisdiction  for  ti 
vnmg  done  by  an  officer  to  a  soldier  there  (as,  for  degrading  him 
from  bdng  seijeant  to  a  common  soldier).  •  2  Wils.  314.  \\d&  st. 
%  Geo.  3.  c.  107.  the  new  militia  act.  As  to  billeting  soldiers,  vide 
1  Bl.  Rqk  350.  Vide  2  Burr.  1149.  3  Term.  Rep.  133.  37  Geo.  3. 
CSS.  s.  31.] 

[The  fixit-guardi  may  be  billeted  all  over  the  kingdom  as  well  as  the 
ocher  troc^.     7  T.  R.  724.] 

(C  4.)  Building  of  forts,  &c. 

So,  the  king  by  hi^  prerogative  has  the  sole  power  of  building  casties, 
fcrts,  ate 

And  a  subject  cannot  build  a  castle,  an  house  with  batdements,  or 
toy  fortress,  without  the  king^s  licence.     Co.  Lit.  5.  a. 

Vide  War. 

(D)  IPcerogatttiejOi  tobtcb  regarD  time  of  peace. 

(D  1.)  Enacting  of  laws. 

The  king's  prerogatives,  which  concern  times  of  peace,  relate,  1. 
To  the  enactnig.  oC.laws.  2.  Jurisdiction.  3.  The  -  nomination  of 
officers.    4.  Trade.    5.  The  revenue. 

And  therefore,  no  statute  can  be  enacted  without  tiie  royal  assent. 
Tide  Pariiament,  (G  10.  21.—  R  3,  &c.) 

Bat  the  king  cannot  alter  the  course  of  descent  by  his  grant;  as  he 
ttanot  by  his  charter  make  land  to  be  partible  among  all  the  children, 
•vhich  before  descended  to  one.     2  Rol.  164.  1.  5« 

Nor, 
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Nor,  grant  that  land  shall  be  devimble.    S  Rd.  104.  L  7. 

That  a  man  shall  hold  hb  land,  after  his  profession  in  rd^ioii.  2  RoL 

IM.  1.  10. 

S0|  the  king  cannot  by  his  grant  alter  die  law  in«ny  resped;  i^ 
he  cannot  give  power  to  any  to  oust  another  of  his  land.  S  KoL  1B%. 
Lttlt 

(D  2.)  Proclamations :— -When  he  may  issue  them. 

SO|  the  kinff  by  his  proclamation  may  enforce  the  ezecuticm  of  laws. 

And,  therefore  if  the  king  by  proclamation  prohibits  that  which  was 
before  unlawful,  the  o&nce  afterwards  will  be  thereby  aggravated* 
12  Co.  75. 

SOf  the  kinff  bjr  his  proclamation  may  admonish  his  subjects,  that 
they  do  not  orand^  under  the  penal^  of  the  law.     12  Co.  76. 

So,  by  the  st.  1  Jac.  25.  the  kinff  may  by  proclamaticn  restrain  the 
transportation  of  any  ffrain,  generally,  or  from  any  particular  ports. 

And  by  the  st.  12  Car.  2.  4.  s.  12.  the  transportation  of  gunpowder, 
arms,  or  ammunition* 

By  the  st  SI  H.  8.  8.  the  king,  with  the  assent  of  the  greater  part 
of  the  privy  council,  might  issue  a  proclamation,  which  should  be 
obeyed  as  an  act  of  parliament,  and  the  offender  to  pay  such  forfeitures, 
and  suffer  such  imprisonment  as  mentioned  in  the  proclamation.  But 
this  is  now  repealed  by  the  st*  1  Ed.  6.  12. 

(D  8.  a.)  When  not 

But  the  king  cannot,  by  hb  prodamalion,  make  a  thing  unlawful, 
which  was  before  lawful ;  for  the  king  cannot  create  an  oftnce,  by 
proclamation.     12  Co.  75. 

And  therefore  nothing  will  be  punishable  after  a  proclamation,  which 
was  not  so  before.    Ibid. 

So,  he  cannot  by  proclamation  alter  any  part  of  the  oommon  law, 
statutes,  or  customs  of  the  realm.     Ibid. 

And  therefore  a  proclamation  for  the  suspension  of  the  execution  of  a, 
statute,  till  the  next  parliament,  is  illegal  and  void.     Ibid. 

A  prodamation  that  none  import  wines  of  such  a  country,  which  is 
in  amity,  under  the  pain  of  forfeiture,  will  be  void.     2  Inst.  63. 

A  proclamation  that  if  the  buyer  of  an  horse  in  a  fair  or  market,  .or 
out  of  a  fair  or  market,  in  the  county  of  N.  do  not  pav  toll,  his  hor^ 
shall  be  forfeited,  is  void.     Sembl.  but  not  determined.    2  Rol*  172. 

So,  none  can  make  proclamation,  but  by  the'  authority  of  the  king, 
or  lawful  custom;  for  it  is  the  prerogative  of  the  king  to  i^ue  procli^ 
mations.     12  Co.  75. 

So,  every  proclamation  ought  to  be  suft  magno  sigiUo  Anglue.    Cro. 

Car.  180. 
And  it  is  most  proper  and  safe  to  be  00  pleaded.    R.Cn>.Car.  180. 

{jjy  3.  b.)  CoDstnictiaQ  of.] 

[The  long's  proclamation  reciting,  that  certain  fiicts  had  been  re* 

presented  to  him,  and  oflfering  a  reward  for  the  apprehension  of  those 

wiio  conunitted  them,  assumes  the  existence  of  those  &ct8.    The  dS^ 

of  a  reward  necessarily  implies  and  presupposes  that  the  party  offer- 
ing 
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ingb satisfied  that  the  event  in  question  has  happened.    4  M.  &  S« 
(D  4.)  Dispensation  : — ^The  nature  and  effect  of  it. 

A  dispensation  makes  an  act,  otherwise  prohibited,  lawful  to  him  to 
fliom  the  dispensation  is  granted ;  fi>r  dot  jus*     Vau.  383. 

And  this  prerogatiTe  bdongs  to  the  king  by  the  common  law,  in  a 
ose  of  necessity*     Hard.  4464  448. 

Bot  dispensations  are  odious  in  law.     2  Rol.  (179.)  1.  25. 

(D  ^•)  How  it  shall  be  made. 

In  a  dispeiisation,  the  word  dispense  is  not  necessary;  and  therefore 
adispaisation  to  hold  a  plurality  by  the  words,  unimus  vworporamuSf 
ftc  is  sufficients     R.  Cro.  Eliz.  720. 

(D  6.)  In  what  cases  the  king  may  make  a  dispensation. 

If  an  act  of  parliament  regards  only  the  king's  benefit,  he,  by  his 
prerpgatiye,  may  grant  a  dispensation  of  the  statute.   2  RoL  179.  I.  47« 

Inwhidi  case  the  king^  in  respect  of  place^  time,  or  person,  dispensed 
vidi  a  particular  person,  that  he  shall  not  incur  the  penalty  of  the 
statute.    7  Co.  36.  b. 

As^  if  a  statute  prohibits  a  thing  Only  sub  modo,  or  under  penalty. 
SemtkHaid.  110. 

So^  where  a  statute  limits  a  time  for  advancement  of  justice,  the 
king  may  enlarge  it;  as,  where  the  st  W^  2.  10.  provides,  that  in  the 
cjie,  proclamation  be  made  for  delivery  of  writs  within  fifteen  days,  or 
a  montfa,  the  king  may  enlarge  the  time  by  his  dispensation.  2  Inst« 
S77. 

So,  if  a  prohibition  by  a  statute  be  general,  yet,  in  respect  of  the 
iooonrenience  to  particular  persons,  though  a  remedy  be  given  for  the 
peoal^  to  the  king  alone,  or  by  action  popular,  the  king  may  dispense 
*ith  the  particular  persons.     2  RoL  179.  L  35. 

As,  if  the  king  lets  lands  to  the  vicar  of  W.  in  farm,  to  the  intent 
that  he  maintain  iiospitality, .  turn  obstante  any  statute.    Semb.  Sav.  22. 

(D  70  Ii^  what  not 

But  the  king  cannot  dispense  with  a  thing,  being  malum  in  se.  Hard. 

448. 

As,  that  a  simoniac  may  take  a  benefice.     Hard.  445.     3  Inst  154# 

Nor,  with  a  thing,  which  would  be  a  nuisance.     Hard.  444,  445. 

So^  the  king  cannot  dispense  with  a  thing,  against  which  the  subject 
nay  defend  himself  by  law. 

S(^  the  king  cannot  dispense  with  any  thing,  in  which  the  subject  has 
an  interest     Hard.  449. 

And  therefore  he  cannot  change  or  dispense  with  the  common  law, 
bj  his  charter:  as,  if  he  grants  that  an  alien  shall  inherit,  it  will  be 
Toii    2  Rol.  115. 

That  land  of  the  nature  of  gavelkind  shall  descend  to  the  eldest  son^ 
2RoLll5. 

.  So^  the  king  cfannot  dispense  with  97u^fna  c&orto,  which  is  incorp^ 
^  the  conuhon  law.    Ibid. 

Vol.  Vn.  E  Nor, 
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Nor,  with  die  St  IS  8t  15  R.  2.  3.  &  5.  or  2  H.  4,  1 1.  which  restrain 
the  incroachments  of  the  admiralty.     4  Inst.  135.  1S7.    Vide  infra. 

Nor,  with  a  statute  for  the  benefit  of  the  church,  or  the  public  good  ; 
for  every  subject  has  an  interest  in  it  As  the  st  5  &  6  Ed.  6.  against 
the  sal6  of  offices.     S  Inst  1 54. 

Or,  the  statute  which  requires  the  oaths  of  allegiance  and  supremacy* 
Ibid. 

So,  the  king  cannot  dispense  with  an  act  of  parliament,  by  which  the 
subject  has  benefit     2  Rol.  (179.)  1.  50. 

As,  if  a  statute  prohibits  a  foreign  manufitcture  pro  bono  publico^  to 
the  intent  that  the  people  here  may  make  the  manu&cture,  the  king 
cannot  dispense  with  it     2  Rol.  (179.)  1. 40.  R.  1 1  Co.  88. 

The  st  15  R.  2.  provides  that  the  admiral  shall  not  hold  plea  exc^t 
of  a  thins  done  super  aUum  mare;  the  king  cannot  dispense  .that  he 
shall  hold  plea  dprinuspontibus  usque  ad  mare:  for  the  statute  was  made 
for  the  public  good.    2  RoL  (179.)  1.  ult 

So,  tne  king  cannot  dispense  with  the  st.  27  £d.  3.  that  merchants 
aliens,  but  not  denizens,  might  export  merchandize  of  the  staple.  2  Rol. 
(180.)  1.  5. 

Nor,  with  the  st  5  El.  4.  that  the  indenture  of  apprenticeship  of  a 
mariner  shall  be  inrolled  in  the  next  town-corporate,  to  make  it  to  be 
inrolled  in  the  corporation  of  Trinity-house.     R.  S  Lev.  389. 
*    Nor,  with  the  statute  against  recusants.     R.  Hard.  110. 

Though  the  remedy  be  given  to  the  king  for  the  benefit  of  the  sub- 
ject 

[By  1  W.  &  M.  st  2.  c.  2.  s.  12.  a  dispensation  by  rum  obstante  to 
any  statute  shall  be  void,  except  a  dispensation  be  allowed  of  in  such 
statute.] 

(D  8.)  Pardon. 

So,  the  king  may  pardon  all  oflTences,  of  which  a  man  is  attainted* 
or  oHivicted.     Vide  Pardon  (A). 

So,  all  ofiences  within  the  jurisdiction  of  the  spiritual  court 

So,  if  a  man  be  excommunicated  for  a  contempt,  and  Uie  king  grants 
a  general  pardon,  whereby  the  contempt  will  be  pardoned,  the  excom- 
munication is  avoided:  and  if  he  be  taken  upon  an  excommunicato 
capiendo^  he  shall  be  discharged.  R.  2  Rol.  (178.)  1.  45.  Adm. 
2  Lev.  36. 

But  the  king  cannot  reverse  a  judgment  against  a  criminal  without 
legal  process.    2  Rol.  164.  1.  50. 

(t)  9.)  Prerogative  as  to  jurisdiction  ecclesiastical. 

The  kin^  has  full  prerogiUive  and  jurisdiction  to  do  justice  and  rifiht 
to  all  within  his  kingdom,  in  all  causes  ecclesiastical,  or  civil.  5  Co. 
8.  b.     De  Jur.  Ecd. 

And  may  correct  and  reform  all  crimes,  abuses,  and  enormities 
Within  his  kin^om.  5  Co.  9.  b.  De  Jur.  Ecd.  2  RoL  290.  L  5. 
Vide  Visitor,  (A  1.) 

•  By  the  st.  97  H.  8.  17i  the  parliament  recognises  that  the  king  is 
supreme  head  on  earth  of  the  church  of  England,  and  hath  fiill  power 
and  authority  to  punish  and  repress  all  manner  of  heresies,  errors, 
vices,  sins,  abuses,  idolatries,  hypodisiesy  and  superstitions  within  the 

same, 
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and  to  exercise  all  manner  of  ecclesiastical  jarisdiodon.    And 

is  was  besfore  enacted  by  the  st.  26  H.  8.  1.    Vide  post*  (D  170 

Botthe  St  26  H.  8. 1.  and  87  H.  8.  17.  were  rq>ealed  by  the  st.  I  and 
2  Ph.  &  M.  8.  and  afterwards  by  the  st.  1  El.  1.  all  statutes  ther» 
meotioDed  are  revived;  among  which  was  the  said  st  87  H.  8.  17« 

And  by  the  st  8  El.  1.  it  is  allowed,  that  king  Heniy  VIII.  by  the 
defgy  in  convocation,  and  by  the  lords  spiritual  and  temporal  and 
oommons  in  parliament,  was  rightfully  acknowledged  to  have  the 
supreme  power,  jurisdiction,  &c.  over  all  the  estate  ecclesiastical,  and 
die  same  did  use  accordingly. 

And  all  ecclesiastical  jurisdiction  b^an  originally  by  the  grant  of 
W.  1.  or  rather  by  parliament;  for  before^  ecclesiastical  causes  were 
determined  in  the  hundred.     2  Rol.  216. 1.  20. 

The  jiirisdiction  of  the  bishops,  &c.  began  by  the  king^s  grant. 
SRosh.  1843. 

The  supreme  ecclesiastical  authority  is  inherent  in  the  king,  and  a 
flower  of  his  crown.     Hob.  148.     Vide^post,  (D  17.) 

Wherefore  he  may  by  mandamus  command  the  ecclesiastical  judge 
to  do  right ;  as  to  swear  a  churchwarden,  sexton,  &c.  chosen  according 
tocQstcmi.     R.  2  Rol.  284. 1.  15.  SS.     Vide  Mandamus,  (A). 

To  grant  administration,  probate  of  a  will,     2  Rol.  284.  L  80. 

So^  oefofe  the  st  16  Car.  II.  he  could  grant  an  high  commission 
far  the  correction  of  abuses,  &c.  which  was  not  founded  upon  the 
st  1  EL  1.  but  by  the  antient  power  of  the  crown  explained  and  de- 
dared  by  that  same  statute.  R.  2  Cro.  87.  2  Rol.  219. 1.  80.  Vide 
Courts,  (N  1.) 

S(^  the  king  as  sovereign  of  the  realm  ought  to  endeavour  that 
nothmg  be  done  to  the  disherison  of  the  crown,  or  propagation  of 
a  &be  rdigion :  and  therefore,  he  may  exhibit  an  information  for  the 
<&oovery  of  a  superstitious  use.     R.  1  Sal.  168.    Vide  Uses,  (M), 

(D  10.)    Ecclesiastical  laws. 

As  to  the  usurpation  of  ecclesiastical  jurisdiction  bv  the  pope,  and 
bow  restjrained,  vide  Ecclesiastical  Persons,  (B  1.)  —  Popery.  What 
are  ecclesiastical  laws,  vide  Canons,  (C).  —  Convocation,  (E). 

The  ecdenastical  laws,  though  derived  from  others,  yet  being  ap- 
pro^ and  allowed  here  by  general  consent,  are  the  king's  eccle-* 
siastieal  laws.     5  Co.  9.  a.     De  Jur.  Eccl.     Dav.  70.  b. 

And  by  the  st  25  H.  8.  21.  England  is  subject  to  no  laws,  but  such 
as  are  made  within  the  realm,  or  oy  long  use,  and  free  consent  the 
people  have  bound  themselves  to  the  observance  ot    Vide  Canons,  (C). 

And  ther^N«  the  ecclesiastical  laws  are  made  within  the  realm,  or 
adopted  by  usage  and-^stom. 

Before  the  Conquest,  the  king,  with  the  assent  of  the  dergy,  and 
«nee  the  Conquest,  in  omvocation  -and  provincial  s]mods,  have  made 
conatJtulions ;  all  which  are  part  of  (he  ecclesiastical  laws  at  this  day. 
Div.  72.  b. 

And  such  constitutions,  with  tiie  king^s  assent,  are  good  laws  for  the 
pmnnosaat  cS  the  «ler^>  without  the  parliament  R.  2  Cro.  87. 
R.  Mo.  788.  in  ecclesiastical  matters. 

But  M  bishc^,  or  otiier  oniinary,  cannot,  without  a  canon  or  cus- 

E  2  torn. 
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lom,  command  a  layman  to  observe  liny  new  rule  or  ceremony.     Per 
two  J.    Houghton  conL    2  Rol.  221.  Q» 

(D  11.)  Are  within  the  power  of  the  king. 

Forasmuch  as  the  ecclesiastical  hiws  are  the  king^s  laws»  the  in- 
terpretation ^nd  execution  of  them  belongs  to  the  king,  and  his 
ministers.     Dav.  70.  b.     Vide  Canons,  (C). 

So,  the  king  has  power  to  dispense  with  the  ecclesiastical  law.  R. 
Dav.  73.  a.  70.  b. 

And  therefore  may  exempt  from  the  visitation  and  jurisdiction  of 
the  ordinary.     Dav.  73.  a.     Vide  Visitor,  (A  70 

He  might  of  common  right,  before  the  st.  25  H.  8.  21.  grant  a 
dispensation  in  commendam,     Dav.  73.     Vide  post,  (D  1 8,  &c.) 

He  might  dispense  with  a  bastard  to  be  a  priest.     Hob.  147. 

So,  the  king  may  pardon  an  o£Pence  contrary  to  a  canon,  or  the 
ecclesiastical  law.     Dav.  78.  a. 

And  such  pardon  shall  be  a  bar  iu  all  suits  prosabde aninuty  or  re-- 
Jbrmatione  morum,  and  all  suits  ex  officio  in  the  ecclesiastical  court. 
Dav.  73.  a.     Vide  Pardon,  (El.) 

What  causes  belong  to  ecclesiastical  conusance,  or  not,  vide  Pro- 
hibiticm,  TA  2.  —  F  1,  &c—  G  1,  &c.) 

As  to  the  jurisdiction  and  proceedings  in  ecclesiastical  courts,  vide 
Courts,  (N 1,  &c) 

(D  21.)  Censures  ecclesiastical. 

So,  the  king,  and  commissioners  appointed  by  him,  may  pronounce 
sentence  of  deprivation,  or  other  ecclesiastical  censures,  pursuant  to 
the  common  law  used  in  this  realm.     Semb.  2  Cro.  37*     R.  Mo.  755. 

And  where  a  bishop  takes  caution  by  obligation,  he  ought  to  take 
it  in  the  name  of  the  king.     Per  Wild,  2  Lev.  36. 

So,  the  king  and  his  commissioners  may  pass  a  censure,  pursuant 
to  a  canon,  though  there  be  a  high  commission  for  the  same  oflfence. 
Poph.  59. 

But  an  ecclesiastical  judge  cannot  impose  a  pecuniary  mulct  or  fine 
toft  an  oflence.     2  Rol.  216. 1.  35.     Vide  Poph.  60. 

(Dl  3.)  Appeals  :  —  In  what  court  an  appeal  shall  be.   * 

By  the  st  24  H.  8.  12.  All  causes  testamentary,  of  matrimony^ 
divorce,  tithes,  &c.  shall  be  finally  determined  within  this  realm, 
without  appeal,  &G.  to  the  see  of  Rome,  or.otlier  foreign  court;  and 
any  who  procure  such  appeal,  &c.  shall  incur  a  pramunire.  Con£ 
by  the  st.  25  H.  8.  19. 

And  by  common  law,  f47peals  were  determined  within  the  realm, 
witiiout  appeal  to  Rome.     2  Rol.  233. 1. 25 — 35. 

By  the  st  24  H.  8.  12.  if  a  cause  be  begun  before  an  archdeacon 
or  his  oi&cial,  the  appeal  shall  be  to  the  bishop  of  the  diocese.  Vide 
4  Inst  339. 

If  commenced  before  the  bishop  diocesan  or  his  commissary,  to 
the  archbishop  of  the  same  province.     4  Inst.  339. 

[An  appeal  lies  from  the  ordinary  about  setling  up  ornaments  in 
a  church,  and  if  the  ordinary,  as  archdeacon,  was  also  commissary  to 
the  bishop,  the  appeal  is  to  the  metropolitan.     Str.  1080.]. 

If 
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If  before  the  archdeacon  of  any  archbishop,  or  his  commissary,  to 
de  coort  of  the  arches,  or  audience  of  the  same  archbishop,  and  from 
that  court  within  fifteen  days  afier  sentence  there,  to  the  archbishop 
of  the  same  province. 

If  the  kii^  be  concerned,  the  appeal  shall  be  to  the  upper  house 
of  coDTOcation.     4  Inst  SS9,  340. 

And  by  the  st.  25  H.  8. 19.  appeals  shall  be  made  in  the  same  man- 
ner in  aU  causes,  of  what  nature  soever. 

An  appeal  firom  the  bishop,  or  his  commissary,  to  the  archbishop 
ffl  his  court  of  arches,  is  good;  though  this  is  not  the  proper 
court;  for  these  words,  ^*  in  his  court  m  arches,"  shall  be  rejected 
as  superfluous.     R.  Dy.  240.  b. 

So,  an  appeal  lies  m>m  the  dean  or  commissary  of  the  archbishop 
m  his  exempt  jurisdiction,  to  the  court  of  arches  or  audience  by  the 
cominon  law ;  for  it  is  not  within  the  st  24  H.  8.  12.    Ought.  Tit  275. 

So,  it  lies  a  delegato  ad  deleganteniy  viz.  from  the  conmiissary '  or 
official  of  a  bishop,  to  the  bishop  himself.     Ought.  Tit  274. 

(D  14.)  To  the  delegates. 

By  the  St  24  H.  8.  12.  causes  commenced  before  any  of  the  arch- 
bishops of  Canterbury  or  York,  or  brought  before  them  by  way  of 
ippesi,  shall  be  finally  determined  by  them,  without  other  or  further 
appeal 

Bat  by  the  st.  25  H.  8.  19.  for  lack  of  iustice  in  any  of  the  courts 
of  the  archbishops,  it  shall  be  lawful  for  the  parties  grieved  to  appeal 
to  the  king  in  chancery,  and  on  such  appeal,  a  commbsion  under  the 
grot  seal  shall  be  directed  to  such  as  shall  be  named  by  the  kin^, 
(as  in  case  of  app^  from  the  admiral's  court,)  to  hear  and  definitively 
detenmne  such  ^peal,  with  all  circumstances  concerning  the  same, 
whose  sentence  shall  be  definitive. 

And  by  the  same  statute,  appeals  from  the  governors  of  abbevs,  or 
other  places  exempt,  shall  be  made  to  the  king  in  chancery  (as  before 
to  the  pope)  immediately,  and  be  by  such  commissioners  definitively 
deteraiined. 

And  therefore,  in  all  ecclesiastical  causes,  an  appeal  lies  to  the  de*. 
kgites.     4  Inst  SS9. 

[It  is  discretionary  in  the  court  of  chancery,  whether  they  will 
gnnt  a  full  commission  of  delegates,  (/.  e.)  to  lords  spiritual  ana  tem- 
pofil,  judges  at  common  law,  and  civilians,  or  to  judges  and  civilians 
only.    3  Atkyns,  798.] 

[Where  the  jurisdiction  of  bishops  is  in  controversy,  or  a  question 
Impending  which  concerns  the  canon  or  ecclesiastical  law,  a  full  com- 
nisnon  is  granted ;  where  it  is  a  mere  matter  of  law,  as  a  question 
00  a  will,  it  issues  to  judges  and  civilians  only.     Ibid.] 

[One  interested  in  a  sentence  may  have  a  commission  of  delegates 
to  reiiew,  though  no  party  to  the  original  suit.     1  Atkyns,  298.] 

Hie  king  may  24)point  whom  he  pleases  to  be  the  delegates. 

And  afterwards  may  add  others  by  a  commission  of  adjuncts. 
Biym.  475. 

If  any  of  the  judges  are  in  the  commission,  the  place  of  assembly 
b  Qsoally  appointed  by  one  of  them  at  Serjeants'  Inn.     Raym.  476. 

[On  an  i^ipeal  on  a  collateral  point,  the  court  of>delegates  may, 

Yf  3       '  instead 
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instead  of  remitting  the  cause  to  the  arches,  retain  it  ad  inslaniiam 
patiiSf  and  hear  it  ou  the  merits.     Str.  80.] 

The  delegates  ought  to  proceed  according  to  the  ecclesiastical  laws, 
and  they  cannot  fine  or  imprison.  4  Inst  3S4.  Coii£  by  st«  1 3  Car.  2. 
13. 

They  may  excommunicate.     R.  S  Rol.  233. 1. 10.     Cmit  8  Bui.  4. 

So^  if  they  repeal  an  administradcm  granted  by  an  inferior  judge, 
they  may  ^rant  administration.  Semb.  L^tch,  85.  2  Rol.  233.  1. 10« 
Vide  Admmistrator,  (B  2.)     R.  conL  2  Bui.  4. 

But  an  appeal  does  not  lie  to  the  delegates  upon  a  sentence  of  de- 
privation by  a  visitor  of  a  college;, for  thb  is  a  temporal  matter. 
4  Inst.  340.     Dy.  209.  a« 

Or,  by  visitors  omstituted  by  special  commission^  4  Inst.  340. 
2  Rol.  282. 1.  50. 

As  to  an  appeal  to  the  del^ates  in  marine  cases,  vide  Admiral^,  (G). 

To  parliament,  from  chancery,  vide  Parliament  (L  7.) 

To  a  visitor,  vide  Visitor: 

To  the  pope^  vide  Popery,  (A3.  —  B  2.) 

(D  15.)  To  the  convocation. 

By  the  st^  24  H.  8.  12.  In  causes  testamentary,  or  of  inatriage^ 
divorce,  tythes,  8cc.  which  may  touch  the  king,  the  appeal  shall  be  to 
the  upper  house  of  convocation  of  the  same  province.  Vide  Con- 
Vocation,  (D)« 

(D  16.)  Cotnmission  for  review* 

Though  by  the  st.  24  &  25  H.  8.  The  sentence  of  the  delegates 
is  final,  yet  the  king  may  grant  a  commisnon  of  review ;  for  this  is 
not  restrained  by  the  same  acts,  and  the  pope,  as  supreme  head, 
(whose  authority  is  now  annexed  to  the  crown  by  the  st.  26  H.  8. 
1.  imd  1  El.  1«}  hod  power  to  do  it.  R.  4  Inst  841.  R.  Mo.  462. 
Cro.  El.  571. 

So,  though  a  decree  by  the  high  commission  had  no  appeol,  yet  the 
king,  by  a  special  commission,  might  have  examined  it.  2  Rol.  233. 
1. 20.    Adm.  Mo.  782. 

But  a  tx>mmission  of  review  is  ex  gratia^  and  not  of  right     Mo.  782. 

If  an  appeal  be  just,  the  superior  judge  ought  to  receive  it  4  Inst 
840. 

And  the  king  cannot  take  away  the  benefit  of  an  appeal.     Ibid. 

An  appeal  lies  a  sententid  de/lniHvd  vel  decreto  inierlocutario  habente 
vim  sententia  definitive  per  procuratorem  vivd  voce  immediately  upon 
sentence  given.     Ought  Tit  289.  295. 

Or,  within  fifteen  days  after  sentence,  in  writing  before  a  notary 
public.     Ought  Tit  295,  296. 

So,  an  appeal  lies  h  gravamine  before  sentence;  which  ought  to  be 
in  writing,  and  specify  the  gfovamen.     Ought  Tit  277.  285. 

If  an  appeal  be  lawfiilly  made,  the  inferior  judge  cannot  proceed ; 
for  his  authority  is  suspended.     4  Inst  340.     6  Co.  18.  b. 

8o,  by  an  appeal  the  sentence  is  suspended.     2  Rol.  233. 1.  40. 

If  an  appeal  be  from  a  sentence  of  excommunication,   the  party 

might 
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mMit  cdArare  missam,  may  sue  actions,  Sf,c.  pending  the  appeal.^ 
S  Rol.  233.  L  42. 

And  where  a  sentence  is  afterwards  revoked  and  annulled  upon  a 
citation,  without  appeal,  all  mesne  acts  are  good.    R.  6  Co.  18.  b. 

So,  if  the  commission  of  an  inferior  judge  has  the  words  appeUatione 
remota^  he  may  proceed  to  the  execution  of  his  sentence,  till  tlie  appeal 
recmed,  and  an  inhibition  sent  to  him.     4  Inst  340. 

So,  if  after  sentence,  the  party  be  excommunicated  for  not  perform^ 
ing  it,  and  then  he  appeals ;  though  the  sentence  be  thereby  suspended, 
the  ezconunanication  is  not  suspended.     R.  Mo.  850. 

In  an  appeal  from  a  definitive  sentence  (not  upon  a  gravamen)  each 
(Mitv  may  fion  allegata  aUegare^  et  non  probata  probare. 

If  there  be  an  appeal  to  a  superior  judge,  he  ought  to  give  the  same 
sentence  that  the  inferior  ought;  as  if  ttiey  repeal  an  administratioii 
granted  by  an  inferior  judge,  the  delegates  may  grant  administration. 
Latch,  85.     Vide  ante,  (D  14.) — ^Administrator,  (B  2.) 

So^  if  the  superior  judge  revokes  the  former  sentence,  he  ought  t6 
revalue  ail  the  mesne  acts  done  after  the  appeal  to  the  prejudice  of  the 
appdlant.     4  Inst  340. 

(D  170  Supremacy  in  ecclesiastical  affairs. 

By  the  st.  16  R.  2.  5.  of  Prtemunire^  the  crown  of  England  is  subject 
to  none,  but  iounediately  unto  Crod. 

And  by  the  st  25  H.  8.  21.  the  kmgdom  of  England  recognizes  no 
sHperior  under  God  but  the  king.     WSq  Dav.  61. 

And  this  was  only  a  declaration  of  the  common  law.     Mo.  782. 

And  therefore  the  king  of  England  is  supremum  caput  ecclesia  An^ 
^KxoMS,    Vide  Ecclesiastical  Persons,  (A). 

This  title  of  supreme  head  of  the  English  church,  was  first  attributed 
to  the  king  by  the  clergy  in  convocation.     20  H.  8.     Co.  Lit  7.  a. 

And  was  sAerwards  used  by  the  king.     22  H.  8.     Ibid. 

By  the  st  26  H.  8.  1.  the  king,  his  heirs,  and  successors,  shall  be 
Rpated  the  only  supreme  head  on  earth  of  the  church  of  England,  and 
sirnll  have,  united  to  the  imperial  crown  of  this  realm,  as  well  the 
title  and  style  thereof,  as  all  honours,  dignities,  jurisdictions,  &c.  to 
the  same  belonging,  &c 

By  the  st  37  HuS.  17*  the  same  title  was  recognized  by  parliament 
Vide  ante,  (D  9.) 

But  those  statutes  were  repealed  by  the  st.  1  &  2  Ph.  &  M.  8. ;  yet 
afterwards  by  the  st  1.  El.  1.  that  statute  of  repeal  was  repealed,  as  to 
all  statutes  by  this  revived,  and  the  statute  37  H  8.  17.  is  thereby  ex- 
pressly revived. 

And  by  the  st  1.  El.  1.  all  jurisdictions,  privileges,  &c.  spiritual  or 
ecclesiastical,  by  any  spiritual  or  ecclesiastical  power,  or  authority  law- 
fully used,  for  the  visitation  of  the  ecclesiastical  state  or  persons,  re- 
favmadon,  order,  or  correction  of  the  same,  and  of  all  errors,  heresies, 
sdiisDis,  &C.  shall  be  for  ever  annexed  to  the  imperial  crown  of  this 
reshn. 

And  therefore  all  ecclesiastical  jurisdiction,  though  usurped  by  the 
pope,  was  now  restored  to  the  crown.  4  Inst  325.  Vide  Ecclesiastical 
Penons,  (A— B  1.)  '  '  , 

So,  by  the  st  1  El.  1.  [the  queen,  by  letters  patent  under  the  great 

«.  E  4  seal. 
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seal,  may  authorize  such  persons,  bebg  natural-bom  subjects,  whom, 
when,  and  as  long  as  she  pleases,  to  exercise  all  spiritaal  and  ecdes- 
siastical  jurisdiction  within  her  dominions,  and  to  visit,  referm,  correct, 
&c.  all  errors,  heresies,  schisms,  abuses,  &c.  which*  by  any  spiritual  or 
ecclesiastical  power,  &c.  may  be  lawfully  reformed,  &c.]  (Repealed  by 
16  Car.  1.  11.)    Vide  Courts,  (N  1.) 

So,  ecclesiastical  courts  m^  be  held  in  the  name  of  the  ordinary, 
without  the  king's  patent.  2jKush.  451.  Cont.  2  Rush.  1S44.  Ace 
12  Co.  7.     2  Rush.  App.  278. 

And  all  process  may  issue  under  the  sea]  of  the  ordinary,  and  needs 
not  the  great  seal,  or  other  seal  of  the  king.     2  Rush.  451. 

Though  by  the  st.  1  Ed.  6.  2.  it  was  enacted  that  all  process  eccle- 
siastical shall  be  made  in  the  name  of  the  king,  and  have  no  other  seal 
than  what  hath  ^e  king's  arms,  &c.  for  that  statute  is  now  repealed. 
R.  12  Co.  7. 

(D  18.)  pispensation  in  commendam : — When  a  dispensation 

is  neqessary^ 

By  the  antient  ecclesiastical  law,  a  bishop  could  not  have  or  hold  a 
beneiSce  with  cure  within  his  diocese ;  for  if  he  had  such,  it  became 
void  when  he  was  created  a  bishop.    Dav.  68.  ^.     Vau.  19, 20. 

So,  by  acceptance  of  a  second  benefice  with  cure,  by  the  conunoa 
law  the  nrst  became  void.     Vide  Esglise,  (N  5.) 

And  therefore,  in  these  cases,  a  dispensation  was  necessary  for  re- 
twiing  the  first  benefice. 

A  mspensadon  in  commendam  is  semestrts^  temporaria^  or  perpetuus 
Hob.  144. 

Semestris  is  for  six  months  after  voidance,  till  presentation;  and 
therefore  lawfiil.    Ibid. 

So,  a  perpetual  commendam^  or  for  life,  to  take,  with  the  consent  of 
the  patron,  may  be  allowed  in  some  cases ;  for  it  is  in  the  nature  of  a 
provision.    Hob.  153. 

Otherwise,  of  a  temporary  commendam.    Hob.  153.  155. 

(D  19.)  By  whom  it  may  be  granted  : — When  by  the  king. 

But  the  king  may  grant  a  dispensation  to  a  bishop  elect,  before  con- 
secration, to  retain  his  benefice  in  commindamj  by  the  common  law.  R 
2  Rol.  233.  1.  50.  Hob.  143.  Dav.  73.  Hob.  147. 

So,  the  king  may  gr^mt  all  flispensations  since  die  st.  B5  H.  8.  vide 
post,  (D20.)  in  the  same  manner  as  befqre;  for  though  the  statute 
says,  all  dispensations  shall  be  grated  in  manner  following)  and  not 
otherwise,  the  king  is  not  thereby  restrained.     Hob.  146. 

And  therefore  the  king  now  may  gi*ant  a  dispensation  retinere  in 
commendam. 

And  this  may  be  for  years,  or  quamdiu  he  is  a  bishop ;  for  it  con- 
tinues the  former  incumbent  for  a  time.     Hob.  156. 

So,  it  may  be  tenere  a  deanry,  prebend,  or  other  dignity  in  com-- 
mendam.    2  Rol.  451. 

(D  20.)  When  not  i — And  when  a  dispensation  may  be  granted 

by  the  archbishop,  or  not. 

Yet  a  dispensation  capere  in  commendam  a  church,  then  full  of  an 
Encumbent,  cannot  be  granted.     Hob.  150. 

By 
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By  the  8t  25  H.  8.  21.  every  dispensation,  licence,  &c.  shall  be 
gnaibed  in  manner  following,  and  not  otherwise,  viz.  the  archbishop 
of  Canterbuiy  shall  have  auUiority  by  mstrument,  under  the  seal  of  the 
nchhishop,  to  grant  all  dbpensations,  &c.  necessary  for  the  profit  of 
die  king  and  his  realm,  so  as  he  grant  none  for  any  cause  repugnant  to 
tbe  law  of  Crod. 

But  shall  grant  none  but  in  cases  accustomed  to  have  such  by  the 
sotfaority  of  the  see  of  Rome,  without  licence  of  the  kin^  by  bill 
sgned. 

And  all  dispensations  of  importance,  which  piud  4/.  for  expedition  at 
Rome,  (and  of  the  tax  of  all  dispensations  at  Rome)  two  books  shall  be 
made,  one  to  remain  with  the  raster  of  the  faculties,  the  other  with 
the  derk  in  Chancery,  shall  be  confirmed  under  the  great  seaL 

And  all  other  prelates  may  dispense,  &c.  in  the  same  manner  as  they 
oould  by  the  common  law,  or  the  custom  of  the  realm. 

And  therefore,  in  cases  in  which  it  was  generally  allowed  the  pope 
ought  grant  a  dispensation,  the  archbishop  now  may  grant  a  dispensar 
tkm  by  this  statute.     Hob.  146. 

And  therefore  the  archbishop  may  grant  a  dispensation  to  take  a 
pbrality,  witUn  the  st  21  H.  8.    Vau.  20. 

Bat  the  archbishop  cannot  grant  a  dispensation  by  this  statute,  ex- 
oqpt  m  spiritualibus^  in  which  the  pope  was  allowed  to  grant  quasi  de 
jfn.    Hob.  147,  148. 

So,  the  archbishop  is  restrained  fit>m  granting  dispensations  in  four 
cues  where  the  pope  granted  them ;  as,  by  the  statute  itself  he  is  re* 
stndned  in  cases  repugnant  to  the  divine  law.     Hob.  147. 

And  therefore  he  cannot  grant  it  for  a  prohibited  marriage.  Hob. 
147,  148. 

Nor,  for  an  alien,  who  does  not  speak  English,  and  reside,  to  be  a 
priest    Hob.  148. 

Nor,  for  benefice  to  be  appropriated  to  a  nunnery.    Hob.  148. 

2.  He  cannot  grant  it  in  any  case  contrary  to  the  st  21  H.  8.  against 
phuvlities.     Hob.  147.    Vide  Esglise,  (N  5.  8.) 

S.  Nor,  in  cases  contrary  to  the  king's  prerogative,  or  the  laws  and 
ibtotes  of  the  realm.     Hob.  148. 

And  therefore  a  dispensation  capere  in  commendam  any  churches  not 
sboTe  such  a  value,  without  mentioning  that  they  are  void,  though 
made  by  the  archbishop,  and  confirmea  by  the  king^  is  not  good.  K. 
Hob.  150. 

Or  caperey  without  expressing  a  provision  for  the  consent  d  the 
prtron.    Hob.  152. 

So^  4.  The  archbishop  by  this  statute  cannot  grant  a  dispensation, 
except  in  cases  convenient  and  necessary,  upon  examination  of  the 
ciine,  and  quality  of  the  person.     Hob.  148.  . 
And  therefore  a  dispensation  by  the  archbishop,  with  the  confirm- 

atioii  of  the  king,  capere  in  commendam  for  years,  or  quamdiu  he  shall  be 

i  bishop  of  such  a  see,  &c.  will  be  void :  for  he  is  not  a  complete  in- 
ounbent,  and  other  inconveniences  ensue.     Hob.  153*  155. 

(D  21.)  Deprivation : — For  what  causes  it  shall  be. 

Every  <rffence  by  an  ecclesiastical  person,  contrary  to  the  du^  of  his 
fiinctioD,  may  be  punished  by  the  spiritual  court     I  Sal.  1 34. 

So, 
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* 

S09  he  may  be  deprived  for  a  crime*     1  Salk.  184,  195. 
A  bishop,  by  the  archbishop  of  his  province,  as  well  as  a  parson, 
vicar,  or  other  ecclesiastical  person  of  an  inferior  order,  by  his  ordinary. 

1  Sal,  135. 

So,  a  deprivation  may  be  by  ecclesiastical  commission,  as  well  as  by 
the  bishop,  or  other  ordinary,     R.  Jon.  393. 

And  therefore  a  parson,  &c.  may  be  deprived,  if  he  be  an  heretic 

Dal.  51. 

If  he  depraves  the  common  prayer.     R.  Poph.  60. 

If  he  be  an  infidel  or  miscreant,  which  signifies  a  misbeliever. 

So,  by  the  st.  13  EL  12.  if  he  advisedly  and  direcUy  maintain  doc* 
trine  repugnant  to  the  39  articles,  and  being  convented  before  his 
ordinary.  Ice  shall  not  revoke  his  error ;  or,  after  revocation,  affirm 
such  mitrue  doctrine. 

So,  if  he  be  a  schismatic. 

So,  by  the  st  1  El.  2.  if  he  refiise  to  use  the  book  of  common  prayer, 
or  to  administer  the  sacraments  according  to  it,  or  use  other  form,  or 
prayers,  &c.  or  speak  or  preach  in  derogation  thereof  having  formerly 
peen  convict  for  the  like  ofience. 

Or,  by  the  st.  14  Car.  2.  4.  if  he  read  not  morning  and  evening 
prayers  publicly  on  some  Lord's-day  within  two  months  after  his  in- 
duction, and  declare  unfeigned  assent  to  the  use  of  all  things  contained 
in  the  book  of  common  prayer;  or,  in  case  of  lawfiil  impediment, 
within  a  month  after  the  impediment  removed. 

So,  if  he  be  convict  for  any  non-conformity. 

So,  if  he  be  obstinately  disobedient  to  the  lawfiil  canons  of  the  church. 

As,  if  he  takes  an  incompatible  benefice,  without  a  dispensation. 

If  he  takes  a  benefice  by  a  simoniacal  contract     1  SaL  134. 

If  he  be  a  common  drunkard.     R.  I  Brownl.  70.     2  BrownL  37. 

Win.  Ent  219. 

So»  he  may  be  deprived  for  the  first  ofienoe  in  depravation  of  the 
common  prayer;  for  the  statute,  being  in  the  affirmative,  does  not 
take  away  the  efiiect  of  the  canons.    R.  4  Co«  de  Jur.  Eocl.  3.  5.   2  Rol. 

222.  1.  SO. 

So,  if  he  be  incorri^bly  disobedient  to  his  ordinary. 

So,  if  he  be  guilty  of  murder. 

Or,  before  the  st  18  £1.  7.  if  he  was  convict  of  any  homicide,  and 
could  not  purge  himself.     2  Rol.  222.  1.  15. 

So,  since  the  st  18  El.  7.  if  he  be  convict  of  manslaughter  by  ver- 
dict; for  though  the  statute  ousts  the  purgation^  it  does  not  take  away 
the  offence.     2  Rol.  222.  L  20. 

So,  if  convict  for  peijury  in  the  spiritual  court  for  a  spiritual  matter. 
Per  Holt,  1  Sal- 134. 

Or,  forgery  of  orders*     1  Sal*  134* 

So,  if  he  be  mere  laicus.     R*  Dy.  298.     Bend.  pL  234. 

So,  he  may  be  deprived  for  dilapidation  of  the  church^     1  Sal. 

134,  135. 

If  an  abbot  liad  aliened  lands,  which  he  had  fai  right  of  his  abbey* 

2  Rol.  222.  1. 10. 

(D  22.)  The  effect  of  a  deprivation. 

A  sentence  of  deprivation,  though  it  b^  for  nullity  of  institution  and  in- 
duction, 
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<iuctioD,  as  that  the  presentee  was  mere  laicuSf  does  hot  relate  to  make  an 
svttdanoeai  iniiio  so  as  to  ^ve  a  lapse  to  the  bishop.  2  Rol.  220.  L  20. 

Or,  to  make  the  institution  and  induction  of  a  clerk  by  A*  after  the 
wMtitqtion  of  the  pi^esentee  deprived^  but  before  his  deprivation,'  to  be 
good.    2Rol220«  LlO. 

Or,  to  make  a  marriage)  administration  of  the  sacraments,  or  other 
fbitoal  act  by  him,  void*     R*  Cro.  £1«  775.  Mo.  606. 

Or,  to  make  a  lease  by  him,  confirmed  by  the  patron  and  ordinaiy^ 
tobevoid     IL  Cro.  EL  775. 

But  ](  after  derivation,  the  party  deprived  be  restored  by  lawful 
coouiussioners,  the  sentence  of  deprivation  is  annulled,  and  the  in- 
annbait  continues,  and  a  presentation  upon  such  deprivation  does  not 
^)ply  its  turn.     R.  Mo.  558. 

If  a  deprivation  be  by  the  kin^  or  his  commissioners,  who  rq>resent 
luspenoo,  an  iq>peal  does  not  Be;  hut  the  king,  of  grace,  may  grant 
a  mmmission  of  review.     Mo.  782* 

(D  23.)  Seizure  of  temporalties: — The  nature  of  temporalties. 

The  king  is  patron  of  all  the  lushopricks  in  the  kingdom,  which  are 
of  the  kin|^  fiyundadon.     Vide  Ecclesiastical  Persons,  (C  2.) 

So^  all  the  bishops  of  Wales  are  of  the  patronace  of  the  king,  and 
lieoaj^  to  grant  their  temporalties  to  theoL     1  Rd.  882.  L  5. 

So^  the  iMshops  of  Ireland.    F.  N.  B.  169.  G. 

The  temporalties  of  a  bishop  are  all  his  temporal  possessions,  which 
bdoDg  to  tne  bishopric.    Sav.  52. 

Am  during  the  vacancy  of  the  bishopric,  they  belong  to  the  king. 
SbsL  15.   Mod.  207. 

And  the  king  is  seised  of  the  freehold.    1  Rol.  881.  1.  ult 

And  shall  have  the  profits,  take  a  ward,  present  to  a  church,  &Cr 
Vide  EsgUse,  jH  5,  6.) 

But  by  M.  Ch.  9  H.  S.  5.  custodue  archiepiscopaiuum^  epUcopatuumf 
tfc  vendi  nan  debent* 

And  therefore  a  subject  cannot  claim  those  temporalties  by  grant,  or 
prescription.     2  Inst*  15. 

So^  by  M.  Ch.  5.  the  king  shall  restore  the  temporalties  in  the 
snne  plight  as  he  had  them.    2  Inst  14. 

And  a  commissioner  oSqyer  and  terminer  goes,  to  hear  atrespass  6oufg 
in  the  vaeatioD.    2  Inst.  152. 

So,  a  common  person  shall  have  the  temporalties  of  an  abbey,  &Cr 
of  his  finmdation.    2  Inst.  68* 

(D  24.)  How  granted. 

Afier  a  bishop  is  elected  and  confirmed,  the  king  makes  restitution 
of  die  tonporaldes  to  him.     Bur.  H.  1 1« 

So^  he  may  grant  them  after  election,  and  before  consecration.^ 
I  Red.  882.  1. 15. 

If  the  king  limits  no  estate  in  the  temporalties,  yet  the  bishop  shall 
ime  the  fee.     1  RoL  882.  1. 20. 

So,  thooffh  the  king  limits  only  for  life,  or  years ;  for  that  will  be 
void.    I  Rd.  882.  L  20. 

If  a  bishop  elect  accepts  rent  reserved  upon  a  lease  by  his  predecessor, 
the  lease  shall  not  he  affirmed  by  such  acceptance.     Pal.  1 75. 

But 
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But  till  a  writ  for  restitudon  of  the  temporalties  to  the  bishop,  they 
are  nolt  vested  in  him,  though  he  be  a  complete  bishop.  1  RoL  881. 
1.50. 

So,  after  restitution,  the  bishop  shall  not  have  an  action  fi>r  a  tres- 
pass done  in  the  vacation ;  for  the  st.  Marl.  29.  does  not  extend  to  him. 
2  Inst  152. 

So,  if  an  election  be  without  the  king's  assent'  and  licence,  he  may 
refuse  restitutioUt     F.  N.  B.  170.  C. 

(D  25.)  How  seised. 

So,  for  an  enormous  ofience  in  a  bishop,  his  temporalties  may  be 
sdsed  in  manus  regis.     2  Rol.  928.  1.  20. 

As  if  he  be  attainted  for  trespass  contra  pacem;  for,  being  a  prelate, 
a  capias  does  not  lie  against  his  person.     2  Rol.  228.  1.  25. 

Or,  for  a  contempt,  as  upon  an  attachment  in  prohibition.  2  RoL 
228.  1.  15.  SO. 

Or,  for  not  admitting  a  varlet  to  his  corody.     2  Rol.  228.  1. 15. 

So»  if  he  be  found  a  disturber  in  a  quare  nan  admisit  by  the  kin^ 
2  Rol.  228.  1.  17. 

Or,  be  found  guilty  in  a  quare  incumbravit^  after  a  non  aSmiUas  de- 
livered to  him.     2  Rol.  228.  L  10. 

So»  upon  the  death  of  a  bishop,  the  king  by  his  prerogative  shall 
have  his  palfrey,  bason,  and  ewer,  and  kennel  of  hounds;  and  process 
shall  issue  for  uiem,  if  not  compounded.     Sav.  53. 

(D  26.)  Guardian  of  the  spiritualties : — ^Who  shall  be. 

During  the  vacation  of  a  bishop  or  metropolitan,  the  spiritual  juris- 
diction belongs  to  the  guardian  of  the  spiritualties.  Lind.  SS.  v.  Vicar. 
Gener. 

And  the  dean  and  chapter,  of  common  right,  is  guardian  of  the 
spiritualties  to  a  metropohtan,  as  to  the  archbishop  of  Canterbury. 
2  Rol.  223.  1.  7.  22.  But  the  prior  of  Christ-church,  Canterbury,  is 
said  to  be  so.     Ibid.  1.  20.  50. 

So,  to  the  archbishop  of  York.     2  Rol.  223.  1. 25. 

So,  in  inferior  bishoprics,  the  dean  and  chapter,  of  common  right, 
is  guardian  of  the  spiritualties,  and  not  the  metropolitan.  2  Rol.  228. 
1.  10.     But  this  seems  to  be  by  composition.     Temp.  H.  3. 

But  where  the  usase  allows  it,  the  metropolitan  shall  be  guardian  of 
the  spiritualties;  as  £e  archbishop  of  York  shall  be  to  the  bishop  of 
Durham.    2  Rol.  223.  L  17. 

So,  by  prescription,  an  archbishop  may  be  guardian  of  the  spiritual- 
ties to  a  bishop  within  his  province.     Lind.  33.  v«  Vicar.  Gener. 

So,  b^  composition,  per  aliquem  by  the  archbishop,  electum  ex  naminat. 
per  capittdum*    Lind.  33.  v.  Vicar.  Gener. 

(D  27.^  What  he  may  do. 

The  guardian  of  the  spiritualties  regularly  may  exercise  all  spiritual 
Jurisdiction.    Sav.  52. 

As,  he  may  make  admission  and  institution.    2  Rol.  223.  1. 40. 

So^  a  writ  shall  be  directed  to  him  for  trial  of  bastardy,  &c*  and 

he  shall  make  a  certificate  of  it.    2  RoK  223.  1.  44.    Vide  Certificate, 

(A  4.) 

So, 
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So^  be  diall  prove  wiUs,  grant  administralion,  licences  for  marriage, 
kc  Sav.52. 

(D  28.)  Jurisdiction  temporal :  —  Erection  of  courts. 

The  king,  by  his  prerogative,  may  make  what  courts  for  the  ad- 
Dinistration  of  the  common  law,  and  in  what  places,  he  pleases.  Vide 
Courts,  (A). 

But  the  king  cannot  erect  a  court  of  diancery,  or  conscience ;  for  the 
CDomon  law  is  the  inheritance  of  the  subject  2  RoL  164.  1.  30.  Vide 
Ottnoeiy,  (A  3.) 

Nor,  grant  a  liberty  tenere  flacita^  according  to  the  course  of  the 
mfl  bw.    2  Rol.  164.  L  25. 

Nor,  grant  that  the  court  of  York  shall  hold  plea,  by  English  bill, 
flfsn  ob^gaticm,  or  other  matter  triable  at  the  common  law.  K.  2  RoL 
IW.  1. 32. 

Nor,  grant  that  such  an  one  shall  not  be  impleaded  by  action.  2  RoL 
164,  L  20. 

So,  the  erection  of  a  new  court,  with  a  new  jurisdiction,  cannot  be 
vidumt  an  act  of  parliament.     4  Inst  200. 

And  if  it  be  erected,  the  jurisdiction  ought  to  be  expressed;  for 
Bodiiog  omitted  ahall  be  within  such  jurisdiction.     Ibid. 

So^  the  king  cannot  grant  to  a  court,  that  it  may  proceed  according 
to  the  dril  law.     2  Rush.  App.  77. 

Nor  can,  by  charter  or  commission,  &c.  alter  the  common  law.  Ibid. 

For  Ae  appointment  of  justices.    Vide  post,  (D  37.) 

(D  29.)  Grant  of  commissions. 

The  king  may  grant  such  commissions  as  are  warranted,  or  allowed, 
bj  die  common  law,  or  by  act  of  parliament  4  Inst  163.  2  Inst  51. 
Vik  Jiisdces»  (C  2.^G  1,  &c; 

Ccfflunissions  are  general,  as  to  persons,  crimes,  &c.  as  a  general 
cammissionof  oy^rand  terminer*    4  Inst  162. 

Or,  qpedal,  when  confined  to  particular  persons,  offence^  or  place. 
4lDst  165. 

As,  upon  a  heinous  trespass  done,  which  requires^5^f  ntirn  remedium, 
%.  123.     By  the  st  W.  2-     13  Ed.  1.  29. 

Upon  hdnous  exactions,  &c.  by  a  bishop  and  his  ministers.  R^. 
125.  b. 

Bat  the  king  cannot  grant  a  commission  not  usual,  nor  allowed  by 
tctofpariiament     4  Inst  163.     2  Inst  478. 

And  therefore,  by  the  st  18  Ed.  3.  st  2.  1.  (Q.  if  not  eaqiired?  vide 
^s  Statutes,)  a  commission  of  new  inquiry  is  declared  roid. 

So,  by  the  st  18  Ed.  3.  st  2.  4.  a  commission  for  assaying  weights 


So,  a  a»nmission  for  making  of  boats,  &c.     4  Inst  163. 

Sq^  a  ooomiission  to  apprehend  a  ^on,  and  seise  his  lands  and 
goods.    2  Inst  54. 

So,  the  king  cannot  grant  a  commission  for  inquiry  only,  without 
povcr  to  hear  and  detCTiine.  R.  12  Co.  31.  Semb.  2  RoL  164. 
'^  *7.  .... 

So,  a  commisaion  ought  to  qpedfy  the  ofiences  in  the  commission, 
i^in  the  schedule  annexed.     R.  12  Co.  31. 
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So^  a  oomraiaBioii  for  a  trespass  done  shall  be  only  to  the  justices  of 
the  one  bench,  or  the  other,  or  justices  in  eyre.  Stat  W.  2.  29.  st. 
2  Ed.  S.  2.    Vide  Justices,  (E  1,  &c.— G  1,  &c) 

And  it  shall  not  be  in  English.  R.  12  Co.  31.  (By  the  st  4  Geo.  2. 
26.  all  commissions,  &c  are  to  be  in  English.) 

(D  SO.)  Grant  of  franchises  and  liberties. 

So,  all  franchises  are  derived  from  the  king;  and  therefore  the  king 
may  grant  to  another  to  have  any  franchise  or  liberty.  Vide  Franchises, 
(A  1.) — Liberties. 

As,  a  county  palatine,  or  jurisdiction  temporal  or  ecclesiastical. 
Vide  Franchises.     Vide  ante,  (D  9,  &c.  28,  29.) 

Nomination  of  his  cheers;  as  sheri£^  coroner,  &c  Vide  London, 
G—  K  1,  &c) 

So,  the  execution  of  things  incident  to  the  office  of  another;  as, 
retcma  breoium.    Vide  Retom. 

Qjtod  uti  possU  regalibus  libertatibm  in  manerio  suo.   2  Rol.  202.  1.  SS. 

Omnem  potestalem^  omnes  libertates,  ei  consuetudines,  qiue  regia  pcteitas 
cof^erre  potest^  omnejuSf  et  omne  dominium  quod  ad  nos  periinet^  &c« 
2  Kol.  199.  1. 20. 

(D  31.)  -Of  nobility  and  honour. 

So,  the  king,  by  his  prer^ative,  is  the  fountain  of  all  dignity  and 
honour  in  his  realm.     Vide  Dignity,  (A). 

So,  he  may,  by  the  common  law,  compel  persons  of  20/.  per  annum 
inheritance  to  be  knights.     Vide  Homage,  (G  4.) 

Or,  persons  named  to  be  Serjeants,  to  take  the  degree.  2  RoL  167* 
L  10.    Vide  Ley,  (D  2.) 

(D82.)  OfprivUeges, 

So,  all  privileges  are  derived  from  the  king ;  and  therefore  the  king 
may  grant  to  another  to  have  the  privilege  of  a  forest,  chase,  warren, 
park,  &C.     Vide  Chase. 

To  have  a  fiur  or  market,  or  toll  in  it.    Vide  Marketi  (C  1,  2.) 

To  have  casual  profits ;  as  wreck,  wufi,  strays,  deodands,  •treasure- 
trove,  royal  fish,  mines,  derelict  land,  &c.  Vide  post,  (D49,  50.)--» 
Waife. 

So,  privileges  in  trade.     Vide  Trade,  (B). 

(D  33.)  Of  exemptions. 

So»  the  king,  by  his  grant,  may  exempt  a  subject  from  a  charge, 
which  by  his  grant  he  may  impose ;  as,  he  may  grant  to  the  citizens  of 
any  town,  &c.  to  be  quit  of  toll  for  their  merchandize  in  eveiy  town 
and  dty  of'^JE^land.     2  RoL  198.  1.  37.  45.     Vide  Toll,  (G  2.) 

So,  ne  may  grant  an  exemption  fit>m  toll  in  the  king's  maricet,  though 
due  by  prescription.     R.  2  Jon.  119. 

So^  the  king,  by  grant,  mayex60iptcitizen8finomaU/a/&]^m,  osii^'fi, 
m^m,  et  contrilmtionibus  ratione  terrarum  et  merdumHsanm^  in  a  city* 
9  RoL  199.  L  5. 

From  custinm  and  tallages.    2  RoL  199.  L  25. 

De  aujnliis  vicecom.  defcresta.    2  RoL  199.  L  1. 

So^  de  wstiSf  assart,  and  reganLJbresiigi    2  RoL  199.  L  2. 

To  be  quit  de/oresta.    2  Rol.  202.  1.  5. 

So, 
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Sd^  he  may  grant  efxempdon  from  a  summons  before  justices  in  eyre. 
$ltoLl98.  1.40. 

IVom  senrioe  in  Jurat,  assisis,  Sfc.    2  Rol.  199.  L  5. 

So,  tbe  king  may  grant  exemption  from  an  office ;  as  quod  non  sit 
fflqror,  alderman,  sherifi^  escheator,  coroner,  &c.     Ibid. 

[Constable,  or  finv  other  oflBce  under  the  crown,  provided  there  be  a 
saffideut  number  or  persons  left  to  serve  the  office.  1  Term  Rep.  686.] 

But  an  exemption  from  the  office  of  constable,  and  other  offices  in 
ibe  Cinque  Ports,  does  not  exempt  him  firom  the  office  of  sheriff. 
R.  Sav.  43. 

So^  an  exemption  from  offices  in  the  Cinque  Ports  does  not  exempt 
Iran  die  office  of  sheriff  in  a  county.     Ibid. 

So,  the  king  may  grant  an  exemption  from  attendance  upon  courts 
of  justice ;  as,  of  tne  shire,  hundred ;  de  sectis  of  shire  and  hundred. 
i  Rol.  198.  1.  52. 

De  placitisjbresta.    2  RoL  199. 1.  1. 

So^  the  king  may  grant  an  exemption  firom  a  charge  in  which  the 
king  has  no  interest  at  the  time  of  the  grant;  as,  to  a  ^iritual  man, 
that  he  shall  be  discharged  of  fithes,  when  they  shall  be  granted  by 
the  dogy.     2  RoL  198.  1.  26. 

To  a  roan  that  he  shall  not  be  impeached  by  a  recognizance^  into 
viudi  he  shall  afterwards  enter.     2  Rol.  168.  L  SO. 

Bat  the  king  cannot  grant  an  exemption  from  the  jurisdiction  of  any 
eoDit,  if  he  does  not  erect  another  junisdiction  of  the  same  nature ;  for 
dttt  would  be.  a  fiiilure  of  justice;  as  he  cannot  exempt  a  town  from 
the  admiral^  jurisdiction,  if  he  does  not  grant  a  power  to  have  a  like 
jnrisdiction  there.    2  RoL  201.  L  45. 

So^  he  cannot  grant  a  power  to  hold  a  court  of  equity ;  for  that 
voqU  be  in  derogation  of  the  common  law.  2  RoL  192. 1.  37.  Hob.  63. 
Vide  Oianoery,  (A  8.) 

So,  if  he  grants  an  exemption  from  the  shire  and  hundred^  the 
enntee  has  thereby  frank-pledge  and  toum  within  his  own  land. 
Sanh  2  RoL  203.  L  20. 

S0|  the  king  cannot  grant  to  any  to  be  exempt  from  punishment  for 
any  offence ;  as,  for  fdony,  trespass,  &c.  2  Rol.  192.  L  32.  35. 

So,  if  the  kh)g  grants  an  exemption  fix>m  customs,  that  exempts 
Um  only  from  the  antient  customs,  which  were  the  king^s  inheritance. 
Van.  161. 

So,  a  grant  of  exemption  from  all  taxes,  impositions,  &c.  does  not 
exempt  mm  such  armour,  &c.  as  he  ought  to  find  by  act  of  parlia- 
ment   R.  Sav.  52. 

(D  34.)  Inhibitions  to  restrain  within  the  kingdom. 

So^  theking^  at  his  pleasiire,  may  command  any  subject  that  he 
sl^  not  go  beyond  sea,  or  out  of  the  kingdom,  witiiout  his  licence. 
F.  N.  B.  85.  A.  3  Inst.  179.  Vide  Chancery,  (4  B.) 

And  tf  be  does  contrarv,  he  shall  be  fined  to  the  king  fi>r  his  con- 
tonpL    F.  N.  B.  85.  A.  C. 

And  such  inhibition  may  be  by  proclamation ;  for  the  party  may 
ibKQDd.    F.  N.  B.  85.  C. 

Or,  by  writ,  under  the  great  seal,  privy  seal,  or  signet ;  for  every  one 
ttbcmiMl  to  take  notice  oTeach  of  the  king^s  seals.    F.  N.  B.  85.  A. 

And 
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And  such  writ  may  be  directed  to  the  party  himsd^  commflndhig 
him  not  to  go  out  of  the  kingdom.     F.  N.  B.  85.  B. 

Or,  to  the  sherifi^  ccwnmanding  that  he  take  sure^  of  him  quod  ne 
exeatf  and  if  he  rdusesy  to  commit  him  to  gaoL  F.  N.  B.  85.  t). 
Vide  S  Inst.  179- 

Soy  it  may  be  directed  to  justices  of  peace,  as  well  as  to  the  sheriff 
or  to  both^    F.  N.  B.  85.  E. 

Eveiy' one  upon  surmise  to  the  chaiioery»  may  sue  this  writ  for  the 
{.    F*N.  B.  85.  F.    Vide  Chancery,  (4  B). 

So,  the  king,  for  the  service  of  his  war,  or  other  reasons  of  state^ 
may  lay  an  enoAiarjro  upon  a  ship.     Per  Saunders^  Skin.  93. 

Adm.  in  case  of  emergency.     Skin.  335. 

So,  he  may  inhibit  a  public  nuisance.  Semb.  Skin.  630.  Vide  post. 
(D  36.) — Action  upon  the  Case  for  a  Nusance,  (D  4.) —  Prohibition, 
(A  3.) 

But  by  the  common  law,  every  one,  not  Ji^estramed  by  wnt  or  pro- 
clamation, might  go  out  of  the  realm  to  merchandize,  or  for  either 
cause,  at  his  pleasure.  F.  N.  B.  85.  A.  Dub.  Dy.  165.  3  Inst.  179^ 
R.  D^.  296.  a. 

And  the  st  5  R.  2.  2.  which  restrains  all,  except  lords,  merchants, 
and  soldiers,  is  repealed  by  t&e  st.  4  Jac  c.  1.  s.  22. 

So,  if  the  king  grants  licence  for  a  time  certain,  it  cannot  be  ro^ 
\cked.  1^.177. 

(D  35.)  To  recal  a  subject,  who  is  out  of  the  kingdom^ 

So,  if  a  .subject  goes  out  of  the  kingd6m  tvithout  the  licence,  or  with 
the  licence  of  the  king,  and  a  messenger,  by  command  imder  the  great 
or  privy  seal,  summons  him  to  come  back  into  the  kingdom,  and  he 
does  not  return  at  the  limited  time,  he  forfeits  all  his  goods  and  lands 
to  the  king  for  his  contempt.     R.  Dy.  128.  b.     3  Inst  179. 

And  this  extends  to  every  subject  ecclesiastical,  or  lay  lord,  or  other. 
3  Inst  179. 

If  a  messenger  serves  such  command,  he  ought  to  make  a  certificate 
of  it  in  chancery  upon  his  oath;  and  if  such  certificate  be  transmitted 
to  the  exchequer  by  mittimus^  a  commission  goes  to  seiase  his  lands  and 
goods.     3  Inst  180. 

But  merchants  may  abide  beyond  sea,  though  it  be  not  to  mer- 
chandize.   Ibid. 

A  king  in  amity  with  the  king  of  England,  need  not  deliver  up 
subjects  of  this  realm  who  fly  to  him.     Ibid* 

(D  36.)  To  restrain  annoyances^ 

So,  the  kin^  by  his  prerogative,  may  command  th^  mayor  and 
bailiffs  of  any  city  or  borough,  or  town  corporate,  quod  omnes  vices  et 
veneUas  in  villa  prtedict,  dermis  et  aUis  Jceditatibus  mundari  et  mimdat* 
amservarifaciant.     F.  N.  B.  185. 1). 

And  if  it  be  not  done,  there  shall  be  an  aliasj  phtrieSf  and  attach- 
ment    F.N.B.  185.  D. 

But  such  writ  does  not  lie  for  villages  in  the  country,  not  corporate. 
Ibid. 

But  the  king  cannot  inhibit  a  lawful  occupation  upon  pretence  of 

2  incon- 
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iocfliveDiencies  ensumg;  as  he  cannot  suppress  the  making  of  cards 
within  the  realm.     R.  11.  Co.  87.  b.     Vide  Trade,  (D  1.) 

Or,  the  making  of  dice^  bowls,  balls,  &c.  though  they  serve  only  for 
pbsare.     1 1  Co.  87.  b. 

Or,  the  making  of  hawks*  hoods,  bells,  &c.  dogs'  couples,  &c.     Ibid. 

So,  the  king  cannot  restrain  the  exercise  by  foot-ball,  casting  the  bar, 
cod-figfatmg,  aut  alios  vanos  ludos.     1 1  Co.  87.  b. 

(D  870  Nomination  of  officers. 

The  kiiig,  by  his  prerogative  has  the  nomination  of  all  public  officers 
thhin  his  kingdom.     Viite  Officer,  (A  I.t-E  1,  &c.) 

As,  of  the  chancellor,  treasurer,  &c.  Vide  Chancery,  (B  1.) — 
Courts,  (D  8.) 

Hiough  claimed  by  parliament,  15  Ed.  3.     2  Rol.  164.  1.  45. 

Bat  the  king  cannot  create  a  new  office,  with  a  fee  to  be  taken  of 
(besalqect,  without  the  assent  of  parliament;  for  that  would  be  a  tal- 
lage upon  the  subject  without  his  consent  in  parliament.  ^   2  Inst.  533. 

And  therefore  where  the  king  by  letters  patent  made  an  officer  for 
tbe  measuring  of  doth  and  canvas,  with  a  new  fee  for  it,  the  grant  was 
void    2  Inst  533. 

Or,  for  measunng  worsteds.    2  Inst.  534. 

Or,  for  registering  inventories,  births,  aliens,  &c.  R.  12.  Co.  116. 

So,  the  king  cannot  erect  an  ancient  office  with  a  new  iee  to  be  taken 
of  the  subject.     2  Inst  533. 

So,  the  king  cannot  make  a  new  office  by  letters  patent,  for  the 
sarrejr  or  correction,  &c.  of  any  thing  within  the  jurisdiction  of  an-^ 
other  court     4  Inst  262. 

As,  for  the  issuing  latitats^  &c.     12  Co.  117. 

Or,  the  regiateriiig  of  judgments,  recognizance,  fines^  or  deeds,  &c* 
Ibid. 

Or,  fijT  the  inspection  or  examination  of  accounts,  deceits,  &c.  by 
^  officers  <^  any  court     Ibid. 

Hot  officers  are  created,  and  their  authority  and  duty,  vide  tide 
Oficer. 

(D  38.)  Prerogative  as  to  trade. 

So,  the  king  by  his  prerogative,  may  erect  societies  for  the  manage- 
Bwm  of  trade.    Vide  Trade,  (B). 

So,  fi)r  the  public  good,  the  king  may  grant  an  embargo  upon  a 
oerdiant  ship,  &c.     1  SaL  32.     3  Lev.  353. 

But  an  embargo  shall  not  be  allowed,  if  done  for  the  benefit  of  a 
prwate  trader  or  company.     R.  3  Lev.  353.     1  Sal.  32. 

So,  the  king  cannot  grant  a  seizure  of  a  ship  or  goods,  if  it  trades 
vitbout  licence  of  such  a  company  (admitting  that  he  can  give  the  sole 
^  there  to  a  company).     R.  Skin.  135. 

Neither  can  he  give  ^e  forfeiture  of  goods  by  charter ;  and  there- 
^  if  the  king  grants  power  to  the  dyers  to  search  cloths,  and  if 
%  find  any  dyed  with  logwood,  they  shall  be  forfeited,  it  shall  be 
»«i    8  Co.  125. 

^^^  the  king  shall  take  reprisals,  vide  ante,  (B  4.) 
Vpu  VIL  F  (D  39.)  Pre. 
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_  _  • 

(D  39.)  Prerogative  ad  to  the  king's  revenue :— Coinage. 

The  king  alone,  by  his  prerogative,  can  make  or  coin  money  ^^ithin 
his  dominions.     R.  L)av.  19.     Vide  Money,  (B  5.) 

And  the  benefit  of  coinage  was  part  of  the  king^s  revenue. 

And  the  duty,  temp.  Ed.  S.  was  Ss.  out  of  every  pound  of  gold,  out 
<^f  which  the  king  paid  l5.  or  18^.  to  the  master  of  the  mint  Upon 
every  pound  of  sUver  8d.  in  weight,  or  I5.,  out  of  which  the  king 
allowed  to  tlie  master  Sd.  or  9d,     Hale  Sh.  Ace.  3. 

Temp.  H.  5.  the  duty  for  coinage  of  a  pound  of  silver  was  I5d. 
Hale  Sh.  Ace.  S. 

^   By  Stat.' 9  Geo.  3.  c.  25.  the  coinage  duties  in  stat.  18  C.  ^.  &c.  are 
made  perpetual. 

(D  40.)  Aids,  &c. 

The  king,  by  his  prerogative,  is  entitled  to  have  aid  purjaire  son 
J&2  cktvaleTy  ou  son  eigne Jtle  marier.    Mad.  896.    Vide  Aide,  (A).   Vide 
the  st  12  Car.  2.  24.  whereby  this  is  taken  away.     Vide  Parliament, 
(H9.) 

(D  41,)  Purveyance  : — In  saltpetre. 

.   The  king  by  his  prerogative  had  the  privilege  of  purveyance  for 
defence  of  his  realm,  or  provision  of  his  household. 

As,  the  king  has  purveyance  of  saltpetre  foi*  gunpowder,  though  it  was 
invented  only  in  the  time  of  R.  2. ;  for  it  would  be  to  the  peril  of  the 
kingdom,  if  he  could  not  take  it  within  his  dominion,  but  must  apply  for 
it  to  foreign  princes.     R.  12  Co.  12,  13. 

And  therefore  thie  king's  ministers  may  dig  for  saltpetre  to  make 
gunpowder  for  the  safeguard  of  the  realm,  in  the  lands,  stable,  ox* 
house,  or  cellar  of  a  subject     R.  12  Co.  13. 

In  the  ruins  of  buildings.     12  Co.  14. 

And  may  throw  down  mud-walls,  if  the  house  be  well  defended.  Ibid. 

But  he  cannot  dig  where  he  cannot  leave  the  place  in  the  same 
plight  as  before,  without  prejudice  to  the  owner ;  as,  in  the  floor  of  a 
mansion-house.     R.  12  Co.  13.     R.  2  RoL  169.  1.  10. 

Nor,  in  the  floor  of  a  bam,  where  com  or  liay  lies ;  for  it  would  be 
useless  for  a  long  time.     12  Co.  13.  * 

Neither  can  he  impair  the  wall  or  foundation  of  any  house,  out-house, 
&c.     12  Co.  13. 

And  where  he  digs,  he  ought  afterwards  to  put  it  in  as  good  plight 
as  before.     12  Co.  13,  H. 

So,  in  cellars  he  cannot  remove  the  vessels  of  the  owner,  and  in 
stables,  &c.  mnst  leave  room  for  his  horses  and  cattle,  &c.    12  Co.  14. 

He  cannot  fix  a  furnace,  &c.  upon  his  soil,  where  it  may  prejudice 
him,  without  his  consent     R.  12  Co.  14. 

So,  he  ought  to  dig  in  convenient  time  before  sun-set     Ibid. 

And  cannot  return  to  dig  at  the  same  place  in  a  long  time.  12  Co.  14. 

And  the  owner  cannot  be  excluded  from  digging  for  saltpetre  also, 
in  his  own  soil.     R.  12  Co.  14. 

So,  the  king  cannot  grant,  demise,  or  assign  such  privQege  to 
another;  for  it  is  inseparable  from  the  crown.  R.  12  Co.  IS.  K. 
2  Rol.  187.  L  40. 

And  saltpetre  dug  for  the  king  ought  to  be  employed  for  the' defence 
of  the  realm.     R.  12  Co.  13. 

,  .  '(D42.)  In 
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(D42.)  In  other  necessaries.      * 

The  king  cannot  take  ffravel  in  the  land  oS  a  subject  without  his 
coQsent,  for  repairing  of  his  palace.     12  Co.  12. 

NV,  timbtf,  &c;     12  Co.  12. 

\or,  to  make  a  wall,  bridge,  &a  about  his  royal  house.     Ibid. 

[By  St  12  Car.  2.  c.  24.  none  by  authority  under  the  great  seal, 
it,  shafl  purvey,  &c.  for  the  king,  queen,  their  children,  or  house- 
holdy  any  timber,  fuel,  cattle,  grain,  hay,  victual,- carts,  carriages,  &e. 
vidxxit  free  consent  of  the  owner,  &c.3 

CD  ifH.)  Customs : — Magna  custuma. 

The  customs  upon  merchandize,  exported  and  imported,  are  the 
aotient  inheritance  of  the  crown.  Dav.  8*  a.  10.  b.  Dy.  4S.  b.  Vau. 
161, 2.  said,  that  they  were  originally  granted  by  parliament.  Vide 
Parliament,  (H  11.) 

And  they  comprehend  that  which  is  known  by  the  name  of  magna- 
ft  antiqua  custuma^  viz.  65.  Sd.  for  every  sack  of  wool.  6s.  Sd.  for  every 
300  woolfeUs,  and  135.4^  for  every  last  of  hides.  Dav.  8.  Vide 
PdiameBt,(Hll.) 

And  tlus  custom  was  as  ancient  as  the  crown  itself.  Dav.  8.  b. 
Bat  semb.  that  it  began  by  parliament,  3  Ed.  1.  2  Inst.  59.  4  Inst 
i9.    Vau.  162.     Forst.  15. 

Hie  same  custom  granted  in  Ireland.     2  Rol.  177.  !•  10.  35. 

And  upon  a  stranger  the  custom  paid  was  105.  for  a  sack  of  wool ; 
lOi  for  300  woolfells,  and  205.  for  a  last  of  hides.     2  Rol.  178. 1.  15. 

(D  44.)  Parva  custuma. 

PtBrooy  sive  naoa  custuma^  were  granted  by  charter,  SI  Ed.  1.  Before 
wludi  the  king  took  as  mudi  as  he  pleased.     Dav.  8.  b.  9.  b. 

Bj  which  charter  it  was  ascertained,  that  the  king  should  take  only 
3d  per  pound  of  merchants  strangers  for  all  goods  imported  or  ex- 
ported. Dav.  8.  b.  2  Rol.  178.  1.  25.  besides  25.  proddio  vini  ^Od* 
jro  uceo  lame^  lasto  cor.  and  300  woolfells,  &c.  Vide  the  charter, 
Forst  22. 

And  there  shall  be  two  receivers  chosen  for  it  in  every  town  and 
port    2RoL  176. 1.  50. 

rrhis  duty  was  discontinued  by  the  24  G.  3.  c  16.,  which  act 
Werer,  oHitains  a  saring  for  the  duties  granted  by  charter  to  the 
corporation  of  London.] 

(t)  45.)  Prisage,  &c. 

Prisage  is  a  duty  of  two  tons  out  of  a  ship  laden  with  twenty  tons 
of  wine,  or  more ;  one  to  be  taken  before  the  mast,  the  other  behind 
Ae  mast    Dav.  8.  b.    4  Inst.  30.     1  Rol.  145.     Mad.  525.     3  BuL 

3. 21. 

It  was  insisted,  that  there  ou^ht  tp  be  two  tons  of  a  ship  laden  with 
dkirty  tons  of  wine;  but  the  king  granted  that  it  should  be  taken  as 
«»aL    2  H.  4.     2  RoL  162. 1. 35. 

BntlefBge  is  2s.  per  ton  for  every  ton  of  wine  paid  by  merchants 

F*2  strangers 
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strangers  in  lieu  of  prisage,  which  was  remitted  to  them  by  charter, 
31  Ed.  1.     Dav.  8:  b.     4  Insf  30.     1  Rol.  145. 
.  And  ought  to  be  paid  when  the  ship  comes  into  port,  and  breaks 
bulk.     1  Rol.  140.  144.     3  BuL  4. 

And  the  customs  shall  not  be  accepted  till  the  prisage  delivered. 
Sav.  33,  34. 

So,  it  shall  be  paid  for  wine  imported  by  a  corporation,  though  a 
grant  be,  that  none  shall  be  taken  de  bonis  civium ;  for  this  extends 
only  to  the  goods  of  each  citizen  in  his.  natural  capacity.     1  Rol.  142.. 

So,  for  wine,  which  a  citizen  and  others  jointly  import     Ibid* 

For  wine  which  the  executor  of  a  citizen  imports.     3  Bui.  4. 

Or,  which  a  citizen,  as  executor,  imports.     Ibid. 

Or,  which  a  citizen  imports,  who  has  not  his  habitation  in  the 
city.     3  Bui.  9.  14. 

But  the  barons  of  the  Cinque  Ports  claim  to  be  free  of  prisage  by 
prescription.     2  Rol.  163. 1.  27.     Hard.  308. 

So^  others  may  be  exempt  by  prescription.     1  Rol.  146. 

So,  persons  may  be  exempt  by  the  king's  grant,  1  Rol.  142.;  as^ 
the  cidzens  of  London  are  exempted  for  wme  unported  there,  but  not 
for  wine  imported  elsewhere.     R.  Hard.  310. 

And  the  exemption  shall  be  allowed,  though  the  citizen  dies  before 
bulk  broken.     Hard.  302.     Noy,  97.     3  Bui.  1—26. 

So,  a  man  by  the  king's  grant,  may  have  the  benefit  of  prisage. 
Dub.  2  Rol.  187.  1.  37.     1  Rol.  J  42. 

So,  no  duty  shall  be  paid  for  prisage,  if  under  ten  tons  be  bonajide 
imported ;  as,  3even  or  eight  tons.     Hard.  477. 

Or,  nine  tons,  unless  there  be  an  express  proof  of  fraud.     Ibid. 

Yet,  where  nine  tons  and  ai^  half  were  imported,  it  was  decreed 
that  prisage  should  be  paid ;  for  it  is  an  apparent  fraud.  R.  Hard. 
57.  218.  477. 

So,  no  duty,  if  ten  tons  laden,  by  leakage,  are  reduced  to  nine 
tons.     Hard.  477. 

So,  it  shall  not  be  paid,  except  where  the  wine  is  imported  from 
a  foreign  kingdom  by  a  merchant,  and  not  for  private  use.     1  Rol.  145* 

(D  46.)  But  other  customs  not  allowed. 

♦ 

But  bv  the  st.  25  Ed.  1.  7.  the  maletolt  upon  wools,  &c.  shall  be 
abolished.     Vide  Parliament,  (H  9.  15.) 

And  by  the  st  36  Ed.  3.  1 1 .  nothing  shall  be  taken  but  the  antient 
custom.     2  Rol.  1 77. 1.  25. 

(D  47.  a.)  Customs  not  paid  by  a  patentee. 

If  the  king  grants  to  B..  goods  seized  by  him  from  pirates,  no  cus- 
toms shall  be  paid  by  the  patentee ;  for  the  king  shall  not  pay  customs 
to  himselt:     R.  2  RoL  180.     H.  Lane,  15. 

So,  the  king  may  grant  to  a  merchant  alien  to  be  exempt  from  all 
customs,  except  such  as  a  subject  pays.     Vau.  161. 

-  [(D47.b.)  Land-tax^] 

[The  land-tax  in  England,  which  was  an  annual  tax,  has  been  made 
perpetual  by  the  38  d.  3.  c.  60.,  subject  however  to  redemption  and 
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fniidiase  in  the  manner  therein  mentioned,  and  by  48  G.  S.  c.  102.^ 
speatl  commissioners  are  appointed  for  carrying  into  execution  such 
tfthe  powers  and  j)rovisions  of  the  S8  G.  S.  c.  5.  The  period  in  which 
tieeds  relative  to  the  redemption  of  the  land-tax  were  reauired  to  be 
enrolled  or  roistered  by  the  50  G«  d.  c.  58.,  was  extenaed  by  the 
52  6.  3.  c  80.,  and  the  several  acts  for  the  redemption  and  sale  of 
die  land-tax,  are  explained,  amended,  and  rendered  more  effectual 
bjr  die  53  G.  3.  c.  123.,  and  c  142.,  and  by  the  54  G.  3.  c.  173.,  and 
57  G.  3.  c  100.] 

^MalMax.  —  The  annual  malt-tax  was  first  imposed  by  the  8  &  9 
W.3.  c  22.,  and  by  the  12  Ann.  st.  1.  c  2.,  was  placed  under  the 
nanagement  of  the  commissioners  of  the  excise.  The  1  Geo.  3.  c  3., 
IS  entided  ^  An  act  for  continuing  and  granting  to  his  majesty  certain 
<lodes  upon  malt,  mum,  cyder,  and  perry,  for  the  service  of  the  year 
1761,'  and  this  duty,  which  was  cnranted  and  continued  by  this  and 
subsequent  statutes,  is  continued  by  the  48  G.  3.  c  2«  from  June  23* 
1808,  to  June  24.  1809.  —  And  additiontil  perpetual  excise  of  3d. 
a  bushel  on  malt  made  in  England,  and  of  l^d.  on  malt  made  in  Scot- 
land, was  laid  on.  by  the  33  G.  2.  c.  ?.,  and  a  further  duty  of  15/. 
per  cent,  upon  the  produce  of  the  duty  so  payable  by  this  act,  was 
added  by  the  19  G.  3.  c  25.  — The  57  G.  3.  c  5.  E.&  W.  is  the 
last  act  continuing  the  temporary  duties  upon  malt ;  but  the  52  G.  3. 
c  128.,  G.  B.  as  amended,  by  53  G.  3.  c.  9.  G.  B.  contains  permanent 
proTiskms  for  better  securing  the  duties  on  malt] 

(D  48.)  Impositions,  &c. 

So,  the  king  by  his  prerogative  may  charge  an  imposition  upon  the 
sobject  for  his  benefit ;  as,  he  may  grant  a  certain  rate  for  things  sold 
m  a  town,  pro  muragio  of  the  town,  or  pro  jxmle  reparanda,  or  for  the 
secority/^fttm  tUarum.  2  Rol.  171.  1.  45.  50.  172. 1  5.  12  Co.  12. 
Vide  Toll,  (A). 

And  may  grant  it  for  a  limited  term,  and  that  then  it  shall  cease^ 
2RoL  171.  l.  40.  50.     172. 1.  5. 

So,  that  a  man  shall  make  the  wall  of  a  town,  or  a  bridg^e^  de  novo, 
and  shall  take  so  much  for  goods  sold,  or  which  pass  there.  2  Rol. 
171.  L  25. 

Soi  that  any  person  mav  erect  a  ferry  upon  a  water  next  to  his 
laid,  and  shall  take  so  much  for  passage.     2  Rol.  171*  L  30. 

So,  the  king  may  grant  to  another  to  have  toll  in  bis  market,  &c« 
5  RoL  202. 1. 42.     Vide  Market,  (F  1.) 

But  the  king  cannot  charge  the  subject  with  an  imposition,  where 
be  has  no  ben^t  by  it,  or  a  quid  pro  quo.     2  RoL  272. 1.  40.     2  Inst. 

So)  he  cannot  charge  a  new  impost  upon  any  merchant.     2  Inst  58, 
Nor  levy  new  customs.     2  Inst.  60. 
Nor  enlarge  the  antient  customs.     Ibid. 

So^  a  grant  by  the  king,  that  a  merchant,  who  imports  wine   at 
[     any  odicr  port  than  the  port  of  S.  shall  pay  treble  customs,  is  void. 
^hisLGl. 

So^  the  king  cannot  grant,  that  a  merchant  shall  pay  so  much  for 
^^srdung  or  measuring  his  goods.     2  Inst.  62. 

F  3  That 
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TTi^^t  he  shall  not  import  wine  without  paying  so  Ihucb,  on  pain  of 
forfeiture.    2  Inst.  63. 

That  a  merchant  shall  pay  5s.  per  cent  for  all  currants,  or  other 
foreign  commodity,  imported.  2  Inst  63.  R.  cont  in  Exch.  4  Jac. 
Lane,  30.     2  Rush.  78. 

So,  merchants  cannot  by  their  consent  grant  to  the  king  a  tax  upon 
their  goods ;  for  their  wares  would  thereby  be  sold  the  dearer.  2  Rol. 
173.1.20.25. 

(D  49.)  Casual  profits  :  —  The  goods  of  no  person. 

The  king,  by  his  prerogative,  is  entitled  to  all  goods  which  have 
no  owner,  4  T.  R.  243. ;  as,  wreck^JUdsanJe^san^  legan^  Sfc.  of  which, 
vide  Wreck,  (A).  . 

So,  to  waifes,  strays,  &c     Mad.  234.     Vide  Waife,  (A  1,  2.  —  F). 
To  goods  foi&ited,  or  confiscated,  bona  felaru^  JugUivor.j  uUagatar,^  et 
in  exigen.  pasitor^  S^.    Vide  Waife  (B  —  C  —  D). 

To  deodands,  treasure-trove,  &c.     Vide  waife  (£  1,  2.  —  G). 

To  lands,  &c.  which  escheat     Vide  escheat 

Or,  come  to  the  king  by  forfeiture,  seisure,  &c.  Mad.  202.  Vide 
Forfeiture,  (B  1,  &c.) 

So,  to  wards,  marriages,  reliefe.     Mad.  216. 

(D  50.)  Royal  mines  and  fishes. 

As,  to  royal  mines,  vide  Waifes,  (H  1,  2.) 

By  the  common  law,  and  now  it  is  declared  by  the  st  prcer.  regis  1 1. 
rex  habebU  wreccum  maris^  balanas^  et  sfurgianes  capL  inmarij  vet  alibi 
it^ra  regnum.  PI.  Com.  315.  7  Co.  16.  a.  Dav.  56.  a.  StamC 
i^r.  R.  38. 

So,  the  fishery  of  every  navi^ble  river,  as  high  as  the  sea  flows  and 
reflows,  belongs  to  the  king,  by  his  prerogative.  2  Rol.  170. 1.  20. 
Dav.  56.     Dougl.  441*-446.  (425—429.) 

But  every  one  may  fish  in  the  sea,  of  common  right    (Mod.  Ca.  73.) 

Though  it  flows  upon  the  soil  of  another. 

But  &reign  nations  cannot  fish  in  the  British  seas,  without  the 
king^s  licence.    Vide  ante,  (B  1.) 

So,  a  man,  by  grant  or  prescription,  may  have  a  firee  fishery  in 
navigable  rivers.     Cal.  26.     Vide  Pischary,  (A). 

So,  a  man,  by  grant  or  prescription,  may  have  a  several  fishery. 
Cont  Mod.  Ca.  73.     (Sal.  357.) 

So)  he  may  claim  royal  fish,  as  baUenas  et  sturgiones^  within  his 
manor. 

So,  by  grant  he  may  have  a  firee  fishery  in  a  bay  or  creek  of  the  sea. 
Dav.  57.  a. 

So,  rivers  not  navigable,  and  the  fishery  in  them,  of  common  right 
belong  to  the  terre-tenants  ex  utraque parte.     Dav.  56.  a.     2  Rol.  1 70. 

1.  25. 

Or,  if  it  runs  between  two  manors,  the  one  lord  has  one  moiety, 
and  the  other  the  other  moiety.     Dav.  57. 

As,  to  remedy  for  encroaching  on  the  fishery  of  another,  vide 
Pischary? 

(D51.; 
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(D  51.)  Fines  :  —  Fine  upon  an  original. 

As  to  a  fine  pro  licentid  concordandi  upon  a  fine  levied,'  vide  Fibe, 
(E8.) 

As,  to  a  fine  for  alienation  without  licence,  or  pardon  of  sucb 
ilseDationby  the  kinc^s  tenant,  vide  Alienation,  (A  1,  2.) 

A  fine  shall  be  paid  in  the  hanaper  for  the  king^s  writs*     8  Co.  59.  b. 

As,  upon  every  original  in  a  real  actioix  shall  be  paid  in  the  hanaper 
6^  Sd.  for  every  parcel  of  land  in  demand,  which  is  of  the  value  of 
five  marks  per  ann.     2  Inst  511. 

So,  antiently  a  fine  was  paid  for  liberty  to  have  right  and  justice^ 
Xad  29S.     But  by  the  st.  M.  Ch.  29.  nuUi  vendemusj  &c 

To  have  an  inquisition  taken  upon  any  particular  point  in  dispute* 
Mad.  700. 

For  expedition,  or  respite  of  proceedings  in  law.     Mad.  308,  309. 

But  by  the  st.  M.  Ch.  9.  H.  3.  26.  &  29.  it  was  provided,  quod  nihil 
dt  cetera  detur  pro  brevi  inquisitionis  abeo  qui  inqtdsitionem  petit  de  xntd 
ad  de  wiembris  (viz.  for  the  writ  de  odio  et  atid^  2  Inst  42.)  sed  gratis 
amcediUur. 

NidU  vendemusy  nuUi  negabimus,  out  differemus  justitiam^  out  rectum. 

So^  by  the  st.  8  Ed.  3.  no  fine  shall  be  for  a  writ  of  course,  and 
grace  shall  be  for  a  writ  degrattd.     Cot  Ab.  15. 

(D  52.)    For  beau-pleader,  &c. 

So^  there  was  an  antient  revenue  of  the  king,  to  have  a  fine  for 
beau-pleader,  which  was  set  at  the  will  of  the  judge  of  the  court,  or 
reduced  to  certainty  by  consent,  and  annually  paid.     H.  Sh.  A.  35. 

And  it  was  originally  imposed  for  bad  pleading  to  the  count  or 
plaint,  which  was  in  delay  of  justice,  and  therefore  a  contempt  to  the 
court    2  lest  123. 

But  bv  the  st  MarL  52  H.  3.  11.  All  fines  for  beau-pleader  in  eyre, 
county,  hundred,  or  court-baron,  are  taken  away. 

And  a  writ  lies  if  they  are  taken  contrary  to  such  statute.  2  Inst 
123. 

Yet  fines  certiun  for  beau-pleader  are  not  taken  away  by  that  act 
2  Inst  123. 

So,  a  fine  for  suit     H.  Sh.  A.  35. 

For  not  attending  the  sherilPs  toum.     Ibid. 

For  assart,  or*  purpresture,  in  the  king's  waste  or  forest  H.  Sli* 
A.  36.    Vide  post,  (D  54.) 

Fines  in  the  county-court,  tourn,  or  other  court  of  the  sheriff.  H. 
Sb.  A.  43.    Vide  Leet,  (N  1,  &c.) 

(D  53. )  For  a  grant  of  liberties,  &c. 

So,  there  was  an  antient  revenue  of  the  king,  to  have  a  fine  for 
«  grant  of  liberties.     Mad.  272.  588. 

And  if  the  fine  proffered  was  not  accepted,  he  might  make  an 
vigmentation,  which  was  called  crementum^finis.     Mad.  273. 

So,  to  have  an  office  or  surrender  it     Mad.  315. 

To  be  biuled,  or  delivered  out  of  prison.     Mad.  341. 

But  if  he  had  not  the  thing,  for  which  the  fine  was  proffered,  the 
pvty  should  be  acquitted  of  the  fine ;  thou^  sometimes  a  fine  was 
pud  G>r  such  acquittance.     Mad.  272. 

F  4  (D  54.  a.) 
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(D  54.  a.)  For  a  misdemeanor. 

So,  the  king  b^  his  prerogative,  might  fine  persons,  having  20L 
per  ann.  who  refused  to  be  Knights,  vide  Homage,  (G  4,)  —  Leet, 
(N  1,  &c.  — O  1,  &a) 

Or,  persons  who  refused  to  take  the  d^ree  of  serjeant,  when  com-* 
manded  W  the  king's  writ     2  Rol.  167. 1. 15.     Vide  Ley,  (D  *2.) 

So,  a  fine  may  oe  imposed  for  the  penalty  ef  an  offence,  or  con- 
tempt, committed  against  the  king.     Co.  L.  126.  b.     8  Co.  59.  b. 

By  whom  it  may  be  imposed,  for  what  cause^  and  in  what  manner, 
vide  Leet,  (N  1,  &c.  —  O  1,  &c) 

A  fine  may  be  imposed,  where  a  man  is  indicted  and  convicted  for 
any  tresspass  or  misdemeanor. 

Or,  for  purpresture,  or  other  tresspass  in  a  forest.  Mad.  272. 
Vide  ante^  (D  52.) 

[(D  54.  b.)  Penalty. 

X  A  moiety  of  a  forfeiture  in  a  popular  action,  vested  by  judgment  in 
the  c^own,  is  a  breach  of  the  revenue,  for  which  the  crown  has  priority 
of  process,  and  b  entided  to  stop  all  suits  concerning  it  in  any  other 
court  than  the  exchequer,     1  Anst.  221.] 

(D  55.)  Fines,  &c.  belong  to  the  king. 

The  king,  by  his  prerogative,  shall  have  all  fines  paid  for  writs,  or 
imposed  for  crimes. 

And  therefore,  if  upon  a  conviction  for  extortion,  a  man  be  fined  to 
p^y  so  much  to  the  party  grieved,  (unless  where  by  act  of  parliament 
it  is  directed,)  it  is  erron     R.  11  Car.  1.  1  Rol.  220.  1.  10. 

And  a  fine  shall  not  be  allowed  by  the  court  to  the  patentee  of  tlie 
king,  till  the  patent  pleaded,  or  an  order  by  the  court  of  exchequer. 
Skin.  12. 

(D  56.)  By  whom  levied,  and  how. 

The  sheriff,  by  his  office,  ought  to  collect,  and  account  for  all  fines 
due  to  the  king  within  his  county.     Vide  Viscount,  (C  5.) 

If  an  under-sheriff*  having  process  for  levying  an  amerciament  due  to 
the  king  by  A.  be  indebted  to  A.  by  bond  to  a  greater  sum,  and  he 
pays  to  A.  the  surplus,  and  takes  up  his  bond ;  the  debt  is  levied,  and 
A.  ought  to  be  discharged.     R.  Lane,  74*. 

[Justices  of  peace  ought  in  all  cases  to  return  convictions  to  the 
sessions,  whether  an  appeal  lies  or  not,  that  the  crown  may  not  be  de- 
prived of  its  share  of  the  forfeitures.     2  Term  Rep.  285.] 

(D  57.)  When  they  shall  be  estreated. 

So,  if  fines  belong  directly  to  to  the  king,  they  may  be  estreated 
into  ^e  exchequer;  as,  a  fine  imposed  in  the  king's  leet.  Hard.  471. 

[When  a  recognizance  is  estreated  in  B.  R.  it  must  be  carried  to  the 
exchequer  by  the  puisne  judge.     Fort.  358.] 

[When  a  fine  on  an  indictment  is  estreated,  it  cannot  be  dischargetl 
without  attorney-general's  acknowled^gip^  satisfaction  in  tlie  exchequer* 
Bunb.  40.] 

[B.  R. 
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[B.  R.  cannot  receive  a  fine  set  by  an  inferior  court.  Str.  786.] 
[By  the  sL  32  G.  2.  c  14.  post-fines  shall  be  paid  to  the  receiver  .of 
prefioes  at  the  alienation-office,  who  shall  pay  them  to  the  sheriff  or  the 
gnmtees,  on  producing  quietus,  or  schedule,  of  the  foreign  opposer.]  - 
By  the  St.  22  &  2S  Car.  2.  22.  all  fines,  post-fines,  issues,  amercia- 
ments forfeited,  recognizances,  monies  paid  in  lieu  or  satisfaction  of 
any  of  them,  and  all  forfeitures  whatsoever  set,  &c.  in  B.  R.,  C.  B.,  or 
exchequer,  from  the  beginning  of  Hilary  term  to  the  b^inning  of 
Trinity  term,  shall  be  estreated  into  the  exchequer  yearly,  the  last  day 
of  Trinity  term ;  and  all  others  shall  be  estreated  the  last  day  of  Hilary 
tenn,  on  pain  of  50/.  to  the  officer,  who  ought  to  estreat,  &c 

Provided  that  issues  and  post-fines  in  C.  B.  and  issues  in  the  office 
of  the  pleas  in  the  exchequer  shall  be  termly  certified,  as  before. 

And  all  set,  &c.  by  a  judge  of  assize,  clerk  of  the  market,  and  com- 
missioDers  of  sewers,  between  Michaelmas  and  Easter,  shall  be  estreated 
before  die  first  day  of  Trinity  term,  and  all  others  before  the  first  day 
of  Hilary  term,  on  the  like  penalty. 

And  all  clerks  of  the  peace,  and  town-clerks,  shall  deliver  to  the 
dieriff  within  twenty  days  after  Michaelmas,  a  perfect  estreat  of  all  set, 
&c  at  their  sessions  before  Michaelmas ;  and  those  at  other  sessions  on 
die  second  Monday  after  Cras  Animamm  yearly,  on  the  like  penalty. 

And  no  officer  shall  discharge,  or  conceal,  or  wittingly  miscertify 
any  fine,  &c.  on  pain  of  treble  ue  value. 

And  when  a  fine,  &c.  is  estreated,  &c.  process  of  green-wax  shall 
£0  forth  fi>r  levying  the  same. 

By  the  St.  4  &  5  W.  &  M.  24.  this  act  was  made  perpetual. 
V  And  by  the  st.  S  Geo.  15«,  over  and  above  the  said  penalties,  the 
barons  of  the  exchequer  may  amerce  any  derk  of  assize,  of  the  peace^ 
of  the  sewers,  market,  town*clerk,  &c.  for  omitting  to  return  estreats 
in  doe  time;  to  be  levied  as  other  amerciaments  used  in  the  said  court 
to  be  levied. 

[By  St  4  Geo.  S.  c.  10.  the  barons  of  exchequer,  on  affidavit  and 
petition,  may  discharge  recocnizanoe  estreated,  without  a  quietus  sued^ 
e3uq>t  where  other  qebt  is  due  to  the  crown,  or  for  contraband  trad^ 
or  assaulting  officers.] 

(D  58.)  Amerciaments. 

So,  the  kin^  by  his  prerogative,  shall  have  all  amerciaments;  and 
this  was  part  of  the  king's  revenue.    Mad.  365.   Vide  Leet,  (O  1,  &c.) 

So^  the  king,  by  his  patent,  may  grant  all  issues,  amerciaments,  &^ 
by  general  words.     2  Rol.  194.  1.  40. 

And  they  shall  be  estreated  into  the  exchequer,  and  the  grantee  shall 
sat  to  the  court  there  by  petition.    Semb.  9  H.  6.  27.  b. 

Otherwise,  if  the  grant  adds,  to  be  levied,  per  se  out  ministros  suos. 
Semb.  9  H.  6.  27.  b. 

But  the  patratee  shall  not  have,  by  those  general  words,  issues,  fines, 
or  amerciaments  in  any  court  of  W^tminster,  without  express  mention 
(rf'them.     2  Rol.  196.  1.  5. 

Nor,  before  justices  of  peace,  in  eyre,  assize,  or  gaol-delivery.  2  RoL 
196.  L  5. 

Nor,  before  the  Marshalsea,  or  clerk  of  the  market  2  RoL  196. 1.  5. 

Nor, 
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Nor,  fines,  amerdainents,  &c.  of  constables  or  other  officers,  not 
expressly  named.     2  Rol.  196.  1.  10.     1  Rol.  142. 

Nor,  amerciaments  of  tenants,  who  hold  of  the  king  and  anothen 
1  Rol.  142. 

Nor,  pains,  &c  inserted  in  a  subpcenaj  injunction,  habeas  corpus^  or 
other  writ     Hard.  S77» 

(D  590  Escheats,  wardships,  primer  seisins,  &c. 

The  escheat  of  all  lands,  which  are  held  of  the  king,  belongs  to  the 
king.     Vide  Escheat,  (A.  1,  2.) 

As,  of  all  lands  m  London ;  for  they  are  held  of  the  king.  F.  -N.  B. 
144.  G. 

So,  if  a  man  be  attainted  for  high  treason,  the  escheat  of  all  his 
lands  belongs  to  the  king,  of  whatever  lord  they  are  holden.  Vide 
Forfeiture,  (B  5.) 

By  the  stat  Freer.  R.  17  Ed.  2.  12.  the  king  shall  have  the  escheat 
of  the  lands  of  all  Normans  and  aliens,  ayuscunque  feodi  fuerint ;  and 
this  was  only  an  affirmance  of  the  common  law.     Stamf.  Prser.  R.  38. 

So,  by  the  stat  Fraer.  R^.  17  Ed.  2.  14.  the  king  shall  have  the 
eschttat  of  the  tenants  of  a  bishop^  for  an  offence  tempore  vacatianis  cun^ 
temporalia  sunt  in  manu  r^is» 

And  the  king  shall  have  the  escheat,  if  the  ofience  was  when  tlie 
temporalties  were  in  the  king's  hands  i  though  they  were  restored  ber 
iG>re  convicdon.     Stamf.  Fraer.  R.  41.  b. 

So,  by  the  stat.  Fraer.  Reg.  17  Ed.  2.  1.  «the  king  shall  have  the 
wardship  of  lands,  which  his  tenant  in  capite  by  knight's  service  had 
in  his  seisin  at  his  death,  de  quoctmque  tenuerit^  usque  plenum  atatem 
haredis. 

And  by  the  st  Fner,  Reg.  17  Ed.  2.  2.  he  shall  have  the  marriage 
of  every  one  whose  lands  he  hath  in  ward. 

And  this,  though  there  be  a  devise  to  charitable  uses.     R.  Jon.  428. 

So,  by  the  common  laW,  confirmed  by  the  stat.  of  Marl.  52  H.  3.  16. 
&  Freer.  Reg*  17  Ed.  2.  3.  the  king  sluJl  h&ve  primer  seisin  of  all  lands 
<of  which  his  tenant  in  chief  was  seized  in  fee.  Stamf.  Freer.  12. 
[Vide  the  st.  12  Car.  2.  24.  whereby  all  wardships,  liveries,  primef 
seisins^  ouster  lemainSj  values  and  forfeitures  of  marriage,  &c.  are  taken 
away.] 

(D  60.)  Forfeitures,  penalties. 

So,  the  king,  generally,  shall  have  all  forfeitures  for  high  treason. 
Vide  Forfeiture,  (B 1,  &c.) 

And  the  king,  by  privy  seal,  may  enable  a  court  to  compound,  or 
discharge  such  forfeitures. 

Or,  culer  forfeiture,  may  grant  the  penalties  to  another.     7  Co.  37. 

But  such  grant  wiU  be  void  before  the  penalty  forfeited.  R.  7  Co.  37. 
[Vide  St  1.  W  &  M.  st.  2.  c.  2.] 

So,  the  exchequer,  having  a  privy  seal  to  compound,  may  compound 
after  such  grant     R  Hard!  334.  395. 

[The  barons  of  exchequer  (by  the  privy  seal)  may  discharge  u 
penalty  fixed  by  statute  (after  judgment)  as  well  as  a  fine  set  by  the 
jud^ent  of  a  court     Farker,  165.] 

The  king,  cannot  grant  the  penalty  to  be  levied  otherwise  than  the 
statute  directs.     7  Co.  37. 

[The 
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[The  orown,  or  its  grantee^  on  forfeiture  takes  the  estate,  subject  to 
«U  chaiges,  binding  the  party,  though  voluntary,  if  no  fraud ;  but  not 
subject  to  debts  at  large;  and  has  the  sanie  eauity  to  be  relieved 
against  a  conveyance,  as  the  party  had  for  fraud  on  him.  2  Vesey, 
116. 

(D  61.)  Derelict  lands : — What  belong  to  the  king. 

So^  land,  derelict  by  the  sea,  belongs  to  the  king  by  his  prerogative ; 
far  when  the  dominion  and  soil  of  the  British  sea  bdong  to  him,  the 
derdict  land,  by  consequence,  shall  be  his.     Cal.  25. 

So^  an  island  which  rises  in  the  sea.     Cal.  22. 

So,  where  a  large  tract  of  land  is  derelict  suddenly ;  though  the  lord 
of  the  manor  claims  where  there  is  a  gradual  accession  to  land  adjacentl 
2  RoL  170.  1.  1. 

So,  the  king  may  grant  derelict  lands  to  another. 

Bitf,  if  he  grants  omne  sobtm^  Sfc.  tali  marisco  adjaeen.  modo  inundate 
ipodad  aliquod  tempus  impasterum  recuperat.foret  per  relictionem  maris^ 
vd  aliter^  it  does  not  pass  lands  which  afterwards  became  derelict 
R.  2  Lev.  171.     Ray  241. 

So,  if  a  whaif  be  erected  under  low  water  mark,  it  belongs  to  the 
kii^.     Al.  11. 

Or,  between  high  and  low  water  mark.     Dub.  Al.  U* 

(D  62.)  What  not. 

But,'  if  die  sea  overflows  the  land  of  any  person,  and  after  forty  years 
lows  back  again,  the  owner  shall  have  the  land,  and  not  the  king. 
2  RoL  168. 1 47. 

Sq^  by  prescription  the  lord  of  a  manor,  adjacent  to  the  sea,  may 
daim  lainds  derdict  by  gradual  decrease,  in  respect  of  his  loss  when 
the  sea  flows  upon  his  land.  CaL  27.  2  RoL  168.  L  50.  169.  L  40. 
5a 

So,  the  sdl  betwetti  the  ebbing  and  flowing  of  the  sea  may  be  parcel 
ofa  mancM'.     R  2  RoL  170.  L  5. 

(D  63.)  Possessions  of  the  crown. 

AU  the  lands  in  the  kin^om  are  holden  mediate  vel  immediate  otihe 
)aDg,  though  the  king  holds  of  no  one.  Co.  L.  1.  Vide  Tenure 
(A-B).  _ 

So^  many  lands  and  tenements  are  now  demesnes  in  the  hands  of  the 
king.    Mad.  202.     Vide  Antient  Demesne. 

Other  lands  and  tenements  are  demised  by  the  king  in  fee-fium, 
which  rents  belong  to  the  king.     Vide  Rent,  (C  3.) 

So,  the  king  may  have  an  inheritance,  which  he  may  grant  in  pos- 
session, or  reversion ;  as  an  office,  &c. :  or  in  possession  only ;  as  a 
nomination  to  a  corody,  benefice,  &c.  or  which  he  may  grant,  or  hold 
in  his  own  occupation ;  as  lands,  &c     R.  8.  Ca  55. 

[The  purchaser  of  a  share  of  a  grant  firom  the  crown,  must  either 
deduce  the  whole  title  irom  the  original  grantees,  or  must  shew  post- 
senioD  under  whom  he  immediately  claims.     2  Anst.  615.] 

[One  seeking  to  recover  in  ejectment  crown  lands,  on  an  adverse 
possession  of  60  years,  must  have  been  in  possession  for  that  period, 
either  by  himself  or  those  under  whom  he  claims.     1 1  East,  488.] 

(D  64.)  The 
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(D  64.)  The  king  seized  jure  coronce. 

All  lands  and  tenements,  which  the  king  has,  belong  to  him  in  right 
of  his  crown,  and  are  called  sacra  patrimonioj  or  daminica  cororue. 
'Co,  L.  1  •  b« 

Though  they  were  lands  and  tenements  of  which  he  was  seized  in 
his  private  capacity  before  the  descent  of  the  crown  to  him.  Per  Holt, 
Skin.  603.     PI.  Com.  213.  b. 

Or,  which  descended  to  him  as  heir  to  his  mother;  as  the  duchy  of 
Lancaster.     PI.  Com.  214. 

So,  if  a  statute  gives  to  the  king,  or  vests  in  him,  his  heirs  and 
successors,  any  lands  without  saying,  as  parcel  of  his  crown,  or  to  such 
efiect ;  yet  he  has  them  as  king  injure  corotuB.     R.  PL  Com.  105.  a. 

(D  65.)  Lands  concealed. 

So,  if  lands  belong  to  the  king  by  attainder,  or  other  title,  though 
they  are  concealed  for  a  long  time,  and  not  in  the  king's  possession,  the 
kinz  may  grant  them  to  another;  for  no  time  runs  acainst  the  king. 

Bui  nouing  shall  be  said  to  be  concealed  land,  \niich  comes  to  the 
notice  of  the  king  by  matter  of  record ;  as,  if  land  be  expressly  found 
by  office,  to  have  come  to  the  king ;  or,  be  granted  or  surrendered  to 
the  king.     R.  Cro.  £1.  508. 

,     (D  66.)  How  the  king  may  be  entitled.— By  matter  of 

record. 

In  all  cases  where  the  king  is  entitled  to  an  inheritance  or  freehold, 
he  shall  be  entided  by  matter  of  record,  or  by  matter  in  deed  found  by 
office  upon  oath,  or  by  matter  in  deed  widiout  office.    4  Co.  54>.  b. 

If  the  king  be  entided  by  matter  of  record,  it  shall  be  by  conveyance 
upon  record,  by  judgment,  or  by  office.     4  Co.  54.  b. 

The  king  may  take  by  conveyance,  by  fine,  or  deed  enrolled. 
4  Co.  54.  b.     Godb.  441. 

And  it  is  sufficient  that  the  deed  be  delivered  to  the  officer  in  court, 
to  be  recorded,  diough  it  be  not  enrolled ;  for  the  indorsement  by  the 
officer,  that  A.  came  on  such  a  day,  &c«  and  delivered  the  deed  in 
court  to  the  use  of  the  king,  is  sufficient.  R.  Yel.  SO.  But  where  A. 
leased  to  the  king,  and  acknowledged  it  before  commissioners,  with  a 
prayer  that  it  be  enrolled,  which  is  indorsed ;  if  the  deed  be  not  en- 
rolled, it  is  void.     R.  Lane,  SI.  35.  60.  Vide  Patent,  (£). 

So,  the  king  cannot  take  a  chattel  real,  as  a  lease,  &c  but  by  deed, 
enrolled  upon  record.     R.  Lane,  SI.  S5.  60. 

And  the  enrolment  ought  to  be  in  the  life  of  the  lessor  and  lessee. 
R.  Lane,  61. 

So,  the  king  will  be  entitled  by  a  judgment,  whereby  a  man  is  at- 
tainted for  treason  or  felony ;  for  the  attainder  appears  by  the  record. 
<4  Co.  57.  b.) 

But  a  deed  whereby  land  is  conveyed  to  the  king,  put  into  court, 
without  more,  is  not  sufficient.  YeL  SO.  Cont.  Mo.  676.  Vide 
Patent,  (E). 

So,  the  king  may  take  by  devise,  though  not  of  record.    Mo.  19S. 

So,  a  confirmation  by  a  dean  and  chapter,  to  a  grant  of  a  bishop  to 
•the  king,  does  not  need  enrolment     Lane,  62. 

(D  67.)  By  office : — When  necessary. 

S09  in  ail  cases,  where  a  subject  shall  not  have  possession,  in  deed  or 

ill 
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in  hv,  without  entry,  the  king  will  not  be  entitled  without  office  found, 
orotber  matter  of  record     Stamf.  Pner.  R.  55.  b. 

As,  if  the  kinff^s  tenant  aliens  in  mortmain,  or  without  licence,  the 
Idng^s  title  must  be  found  by  office.     Stamf*  F^r.  55.  b. 

If  the  king  claims  upon  a  forfeiture.  Semb.  Say.  1.  R.  Cro.  Car. 
173/  Jon.  78.  217. 

Or,  a  condition  broken.  Stamf.  Prsr.  55*  b.  Sav.  70.  2  Rol.  215* 
L15. 

So,  if  the  king  claims  the  lands  of  an  ideot,  lunatic,  &c.  the  person 
ougbt  to  be  found  an  ideot,  &c.  by  office.     Stamf.  Freer.  55*  b. 

[The  court  shall  not  graQt  a  melius  inquirendum,  unless  on  pregnant, 
matter,  that  the  finding  of  the  former  commission  was  mistaken. 
2  Vezey,  555.2 

[The  finding  on  a  commission  in  another  county,  (especially  if  cor-^ 
roborated  by  evidence  of  witnesses,)  is  such  pregnant  matter.     Ibid.] 

So,  if  he  claims  the  year,  day,  and  waste  of  a  felon  attainted.  Stam£ 
Pner.  55.  b.  1 

If  he  daims  the  temporalties  of  a  bi^op,  for  a  contempt.     Ibid.      * 

So,  if  he  claims  a  fireehold  or  inheritance  as  forfeited  for  a  contempt. 
Sav.  8. 

Bat  where  an  office  does  not  give  a  title,  but  is  found  for  the  king's 
infonnation  of  his  title ;  after  office  found,  the  king  shall  avoid  aH 
mesne  acts ;  for  it  relates  to  the  commencement  of  the  title  in  the  king. 
R-2CK).  82. 

[Notice  of  issuing  a  commission  for  an  inquest  of  office,  to  inquire 
vhether  lands  are  not  escheated,  shall  not  always  be  given,  but  oa 
oraunstancea  the  court  will  grant  it.     1  Vezey,  269.] 

(D  68.)  When  it  is  suflScient,  without  seizure,  or  not^ 

If  the  king^s  title  be  found  to  lands  and  tenements,  the  king  shall  be 
b  possession  immediately  by  the  office,  without  seizure.  9  Co.  95.  b. 
If  the  possession  was  vacant.     Stamf.  Prser.  54.  b.     4  Co.  58.  a. 

So^  if  it  be  found  to  a  local  office,  or  of  which  continual  profit 
may  be  taken.     9  Co.  95.  b. 

So^  in  all  cases,  where  at  the  time  of  the  office  the  possession  was 
vacant    Stamf.  Prser.  54.  b.     4  Co.  58.  a. 

But  if  the  king's  title  be  found  by  office  to  an  incorporeal  inherit- 
aoce  (as  an  advowson,  &c.)  the  king  shall  not  be  in  possession  before 
seizure;  for  if  the  king^  after  office,  presents,  the  defendant,  in  a  qudre 
nqieditj  may  traverse  the  king's  title,  without  traversing  the  office. 
9  Co.  96.  a.     Stam£  Prser.  R.  54.  b.  ^ 

So,  if  any  other,  except  him  in  whose  right  tlie  king  claims,  be  in 
possession  i^t  the  time  of^the  office  found,  the  king  shall  not  be  in  actual 
possession  till  seizure.     Stamf.  Prser.  54.  b.     4  Co.  58.  b. 

[Where  the  property  is  forfeited  to  the  crown,  the  ownership  therein 
is  not  changed  until  after  seizure,  though  it  may  be  perhaps  before 
condemnation.     1  T.  R.  252.] 

[The  Stat  38  Hen.  8,  c  20.  which  enacts,  ^'  that  the  proper^  of 
persons  attainted  shall  be  adjudged  in  the  actual  possession  of  the 
ciown  without  office,''  only  abpenses  with  the  necessity  of  an  office  ; 
^  as  between  the  crown  and  the  party  convictec))  a  seijsui^e  i$  still  re- 
quisite 
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quidte  to  devest  his  properQr ;  so  that  if  the  king  pardon  him  before 
seizure,  it  is  his  own,  without  words  of  restitution.    S  T.  R.  730.  734.] 

[The  rights  of  the  crown  to  property  forfeited  by  attainder,  are  the 
same,  and  no  greater  than  were  those  of  the  owner  himself  when  the 
forfeiture  accrued.    2  Taunt  120.] 

[A  judicial  sale  of  a  vessel  found  at  sea,  and  brought  into  port,  as 
derelict,  under  an  order  of  the  instance  court  of  the  aomiralty,  on  the 
part  of  the  salvors  and  claimant,  without  fraud,  is  available  against  the 
crown  right  of  seizure,  for  a  previous  forfeiture  incurred  by  the  ship 
having  been  guilty  of  a  forfeitable  offence  against  the  revenue  laws  :  al- 
though the  crown  was  not  a  party  to  the  proceeding  in  the  admiralty 
court,  other  tlian  by  the  king's  procurator-eeneral  claiming  the  vessel 
as  an  admiral^  droit,  and  although  no  decbion  of  droit  or  no  droit  was 
awarded,  and  the  sale  took  place  pendente  lite,  under  an  interlocutory 
order.   S  Price,  97.] 

(D  69.)  When  without  a  scire  facias^  or  not. 

So,  an  office  is  sufficient  for  the  king,  without  a  scire  f ados  against 
the  party,  where  a  common  person  may  enter  or  seize  without  an  action. 
9  Co-  96.  b. 

As,  if  a  cause  of  forfeiture  of  an  office  be  found  by  office,  the  king 
m^  seize  it  without  a  scire  facias.  R.  9  Co.  95,  96. 
'  But  where  a  common  person  cannot  enter,  or  seize,  without  having 
an  action,  the  king  afier  office,  ought  to  have  a  scire  facias :  as,  upon 
Waste,  cessavit^  4^  9  Co.  96.  b.  for  the  office  entitles  the  king  to  an 
action  only,  not  to  entry.     Stamf.  Praer.  SB.  a. 

So,  if  a  grantee  of  the  custody  of  a  forest  commits  a  forfeiture^  by ' 
cutting  down  wood,  &c.  which  is  found  by  office ;  there  ought  to  be  a 
scire  jadaSj  to  whidi  the  grantee  may  answer.     R.  Sav.  1. 

Scs  if  the  king's  title  appears  by  two  distinct  records,  the  king  shall 
not  be  in  possession  before  a  scire  facias^  though  a  common  person  in 
such  case  might  enter  without  action,  except  in  special  cases ;  as  if  an 
office  finds  that  the  manor  of  D.  is  held  of  the  king,  and  it  appears  by 
a  fine,  that  the  manor  of  D.  is  aliened  in  mortmain^  the  king  ought  to 
have  a  scire  facias^  before  seizure ;  for  it  is  possible  there  ai*e  two 
manors  of  D.     9  Co.  96.  a. 

So,  if  the  king  does  not  seize  within  a  year  and  a  day,  after  office 
found,  he  ought  to  have  a  scire  facias  before  seizure.  Stamf.  Praer. 
54.  b. 

(D  70.)  When  an  ofllice  is  not  necessary. 

But  if  the  king's  title  appears  by  odier  matter  of  record,  an  office  is 
not  necessary.     Stamf.  Prasr.  S^.  a. 

•  So,  if  a  possession  in  law  be  cast  upon  the  king,  no  office  is  neces- 
sary, but  die  king  may  seize  without  it ;  as,  if  £e  king  has  a  title  by 
descent,  in  remainder  or  reverter ;  for  the  freehold  is  cast  upon  the 
king  by  law.     Stamf«  Praer.  R.  54.  a.     4  Co.  58. 

Or,  is  entided  by  escheat     Stamf.  Praer.  R.  54.  a.     R.  Sav.  7. 

Or,  by  his  seigniory  or  prerogative ;  as  by  reason  of  wardship, 
primer  seisin^  S^c.     Stamf.  Praer.  R.  54.  a. 

So,  if  entitled  to  the  temporalties  of  a  bishop  in  the  time  of  vacation. 
9  Co.  95,  b#    Stamf.  Prasr*  54^  a<  . 
^  So, 
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So»  if  an  estate  granted  by  the  king  determines  by  a  condition  broken, 
dw  king  shall  be  seised,  immediately  before  the  breach  found  by  office* 
SRol.  184.  1.  10*  Sav.  70.  where  the  breach  is  apparent  upon  record. 
2RoL215.  1.6.  20. 

As,  if  the  king  leased  upon  condition,  that  if  the  rent  be  not  paid  at 
the  exchequer  such  a  day,  it  shall  be  void,  &c.  The  non-payment  ap- 
pears upon  record.     Dub.  2  Rol.  216.  1.  5. 

Thou^  the  Ixeach  be  by  matter  in  pais;  as  waste,  non-payment  of 
rent,  &c     2  Rol.  184.  1.  10.  15. 

So,  if  an  estate  be  granted  to  A.  for  life^  remainder  to  the  king,  upon 
ccndition  to  be  void  upon  tender  of  money  to  A.;  by  a  tender,  the  re- 
mainder to  the  king  wUl  be  devested  without  office.  R.  Mo.  546.  Vide 
post  (D  89.) 

So^  wh»e  the  king  ought  to  have  chattels,  or  profits  of  lands  for  a 
omtempt,  he  may  seize  without  office ;  as,  upon  an  outlawry,  the  goods 
ofa  prior  alien,  &c.     R.  Sav.  8. 

A  presentation  to  a  church,  upon  an  avoidance  by  simony,  or  other- 
wise.   2  Vent.  270. 

A  nomination  to  an  office,  void  by  the  st.  5  &  6  Ed.  6.  16.  by  sale  of 
thei^Bce,  &c.     R.  2  Vent  270. 

So^  by  the  st.  SS  H.  8.  20.  the  king  shall  be  in  actual  possession  of 
aD  lands,  &c.  of  any  attainted  of  high  treason,  without  office.     Jon.  72. 

Bat  diough  the  king  be  seised  for  a  condition  broken,  which  de- 
tmobes.  the  estate,  he  cannot  grant  it  to  another,  till  the  breach  is 
ixmd  by  office;  as  if  the  king  leases,  rendering  rent,  upon  condition  to 
be  void  for  non-payment,  he  shall  not  lease  to  another  till  office  found, 
that  the  rent  was  not  paid.     R.  Sav.  70. 

(D  710  Intrusion  upon  the  king : — What  shall  be. 

If  the  king  be  seised  of  lands  or  tenements  by  matter  of  record,  he 
cannot  be  disseised  or  ejected ;  but  if  any  one  enters,  he  will  be  an  in- 
trodo'  upon  thekinff^s  possession.     Stamf.  Prser.  R.  56,  b. 

And  therefore,  if  a  man  enters  upon  the  king's  demesnes,  and  takes 
die  profits,  it  will  be  intrusion ;  for,  as  the  king  takes  only  by  matter  of 
record,  he  cannot  be  ousted  of  his  possession,  but  by  matter  of  record. 
Ca  Lit  277.  a. 

So,  if  he  enters  upon  a  possession  cast  upon  the  king  by  descent,  es- 
dieat,  &C.  before  entry  by  the  king.     R.  Sav.  7.     4  Co.  58. 

So^  if  an  heir,  in  ward  of  the  king,  enters  after  his  full  age,  before 
Iirery.    R.  2  And.  210. 

Otj  if  the  heir  of  the  king's  tenant  enters,  after  finding  for  th6  king, 
before  livery.     Sav.  55. 

So^  if  a  man  enters  upon  a  fiurmer  or  committee  of  the  king,  it  will  be 
intrusion,  and  does  not  oust  the  king.  Stamf.  Praer.  R.  56*  b.  Fitz. 
PhWDg.  12. 

Soi  if  the  king's  tenant  holds  over  his  term.  Hard.  25.  2  Rol.  215. 
LlO.    Vide  Estates,  (I  2.) 

So,  if  a  man  ousts  a  lessee  for  years  of  the  king,  an  information  of 
intmsioD  lies;  for  a  lessor  shall  have  an  assise,  if  his  lessee  for  years  be 
ousted.     Sav.  69. 

An  intruder  upon  the  king  does  not  gain  any  freehold  in  the  land. 
Fitz.  Praer.  12.  ^•-      , 

By 
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By  the  Stat  Praer.  R.  13.  si  hares  itigrediaif  (viz.  after  office  finmd 
upon  the  death  of  his  ancestor  tenant  in  capites)  mtOum  accrescit  eiJiberum 
tenemeniums  et  si  obieritj  &c«  Uxor  ejus  nan  habebitdotemy  eoquodvir 
suus  intrant  per  intrusionemj  &&     Stam£  Prsr.  40. 

And  therefore,  where  any  intrudes  or  enters  upon  the  kinc^s  pos- 
session the  king  shall  not  be  put  to  assise  or  ejectmenti  Stan£  Praer. 
66.  h. 

S09  if  he  enters  upon  the  king^s  committee  or  fiurmer.  Stam£  Pner. 
56.  b.     Vide  supra  et  infra. 

So,  an  intruder  cannot  make  a  lease  to  maintain  an  ejectment.  Al. 
11.     Vide  infra. 

Neither  can  he  maintain  treqiass,  diough  he  be  possessed  several 
years ;  for  the  trespasser  shall  answer  to  the  king  for  his  wrong,  and 
he  shall  not  be  punished  twice.  PI.  Com.  545.  b.  Cont  All.  11. 
Per  three  J.  ace.  others  cont.  Godb.  133. 

So,  he  cannot  make  a  feoffinent     R.  2  And.  210.     Say.  S2,  SB* 

So,  a  fine  by  him  will  be  void.    2  And.  210.    Sav.  55. 

But  if  the  heir  of  tenant  in  capite  enters  before  office  finmd,  he  haa 
seisin.     Stamf.  Pner.  40.  b.     Sav.  55. 

So,  if  a  stranger  enters  by  title,  or  without  tide,  upon  land  in  ward 
of  the  king,  before  office  found  for  the  king.     Stamf.  Pner.  57.  a. 

So^  if  tenant  in  tail,  remainder  to  A.  in  t^,  remainder  to  the  right 
heirs  of  tenant  in  tail,  makes  a  feoffinent,  it  will  be  a  discontinuance; 
though  as  to  the  reversion  he  had  not  paid  primer  seisin  to  the  king. 
R.  2  And.  210. 

So,  if  tenant  in  tail,  remainder  for  years  to  A.,  remainder  to  tenant 
in  tail  in  fee,  arid  A.  assigns  to  the  king,  and  then  tenant  in  tail  makes 
a  feoffinent,  it  will  be  a  discontinuance.    2  And.  210. 

So,  an  heir  may  make  a  lease,  bargain,  and  sale,  &c.  which  enure 
as  a  contract     Sav.  55. 

So,  if  A.  enters  upon  the  king's  &rmer,  and  leases  to  B.,  he  shall 
maintain  an  ejectment;  for  A.  gained  the  estate  of  the  farmer.     R. 

3  Leo.  206.     Vide  supra. 

(D  72.)    How  he  shall  be  redressed : — By  information  of 

intrusion. 

If  a  man  intrudes  upon  the  king's  lands,  an  information  for  the  in- 
trusion lies  in  the  name  of  the  attorney-general.  PI.  Com.  547-  1  Co. 
16.  b.     Co.  Entr.  372.  376.     F.  N.  B.  90.  I. 

And  it'ls  sufficient,  though  it  be  general,  that  the  king  was  seised  of 
certain  lands,  without  describing  the  particular  species,  or  quantity; 
for  it  is  in  the  nature  of  a  trespass,  quare  clausumfregit.     Sav.  48. 

If  an  intruder  cuts  the  trees,  or  takes  the  goods  of  the  king,  an  in- 
formation lies  also  against  his  executor.     R.  Sav.  40. 

So,  the  king  may  have  trespass,  qtiare  clausum  Jregit^  herb,  depasi. 
Jiiii  arbores  succiditj  Sfc.     F.  N.  B.  90.     I« 

(D  73.)  What  process  upon  it. 

The  process  upon  an  information  shall  be  a  venire  distrit^as^  and 
afterwards  a  writ  out  of  chancery,  directed  to  the  treasurer  and  barons^ 

4  Inst  1 10.   Q.  Whether  this  extends  to  process  upon  an  information? 
Vide  Information,  (D  1.) 

But 
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But  by  the  St  21  Jac.  14.  if  an  information  of  intrusion  lies,  a  scire 
faeias  shall  not  be  brought  to  put  the  defendant  to  plead  specially* 

(D  7*0  Plea  to  such  an  information. 

At  common  law,  upon  an  information  of  intrusion,  the  king,  by  his 
prerogatiTe,  might  put  the  defendant  upon  shewing  his  title  specially. 
Dy.  2S8.  b.     Vide  post,  (D  85.) 

And  if  he  pleaded  not  guilty,  he  should  be  immediately  put  out  of  his 
possession;  for  a  tide  for  the  king  appears  upon  the  information;  if  no 
title  appears  upon  record  for  the  defendant.  4  Inst.  116.  D.  Parker,  2. 

And  if  the  defendant  shews  an  insufficient  title  in  form,  the  attorney- 
poeral  may  demur.     Dy.  2S8.  b. 

A  plea  dfa  special  tide  in  the  defaidant  concludes  with  a  traverse  of 

e  intnisioii.     PL  Com.  548. 

Bat  the  defendant  might  plead  mm  intnisttf  generally.    Semb.  Sav.  4^ 

Or,  not  guilty.     Sav.  66. 

And  by  the  st.  21  Jac.  14.  if  the  king,  or  those  claiming  under  him, 
or  those  under  whose  tide  the  king  claims,  have  not  been  in  possession, 
or  received  the  profits  within  twenty  years,  the  defendant  may  plead 
the  general  issue,  and  shall  not  be  ousted  of  his  possession,  till  the  title 
be  toond  or  adjudged  for  the  king. 

So)  if  he  pleads  so  much  as  shews  that  the  defendant  has  tide  to  the 
possession,  it  is  sufficient;  for  an  information  of  intrusion  is  in  the 
nature  of  trespass ;  as  if  the  defendant,  by  her  plea,  shews  that  she  has 
&  jointure  of  a  third  part,  without  answering  to  the  residue ;  for  by  that 
sltehas  the  possession  of  the  whole  in  common  with  the  king.  Semb. 
Ma  370.  $76. 

So,  a  terre-tenant  may  plead  payment,  or  matter  which  goes  in  dis- 
dttrgeofthe  land,  without  shewing  a  title.     Hard.  2S0. 

If  in  an  information  for  intrusion  the  defendant  pleads  his  tide,  he 
<Hi^t  to  shew  a  good  tide.     Mo.  885. 

And  therefore,  if  intrusion  be  alleged  in  M.  Marsh,  if  is  not  sufficient 
^  ^w  a  grant  by  patent  of  S.  Marsh,  widiout  an  averment  qua  est 
fodm.    Sav.  48. 

And  if  he  pleads  such  grant,  and  concludes  with  a  traverse,  cAsque  hoc 
tl^  he  is  guilty  of  the  land  in  the  information,  it  is  bad.     R.  Sav.  34. 

If  he  pl^s  that  A.  was  seised,  and  died  seised,  and  the  land  descend- 
ed to  the  defendant;  for  a  descent  does  not  bind  the  king.  R.  Sav.  45. 

If  he  pleads  that  an  abbot  and  convent,  seised  in  fee^  leased  for  yeiars 
^  A.)  which  estate  the  defendant  has ;  for  he  cannot  make  tide  to  a 
^«na  bj  a  911^  estate.     Semb.  Dy.  2S8.  b. 

Bat  if  the  dtle  shewn  by  the  defendant  be  defecdve  in  form,  and  the. 
^^^^mc^-ffeneral  does  not  demur,  but  joins  issue  upon  a  fact  alleged, 
viudi  IS  found  against  him,  he  shall  not  afterwards  take  advantage  of 

•ke  defect    Dy.  2S8.  b. 
[DeSaidant  cannot  plead   several   matters  by  4  Ann.  c.  16.   for 

"^«ndment  of  the  Law.     Parker,  1.] 

(D  75.)  Replication. 

If  die  ]ileB  aQeges  several  fects,  the  king,  by  his  prerogative,  may 

^l^'V'ct^dMiwaV^  though  a  common  pason  ought  to  traveise  but  one. 

Sn.  19. 

Vflt.  VIL  G  If 
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If  the  plea  alleges  a  title,  which  avoids  the  possession  in  the  king 
supposed  by  the  information,  the  king  need  not  msintun  die  inform- 
ation, but  may  traverse  the  title  alleged  by  the  plea.  R.  Sav.  61.  Vide 
post,  (D  85.) 

But  it  is  sufficient,  if  the  king,  by  his  replication,  traverses  so  much 
of  the  title  as  encounters  the  information,  without  answering  to  the 
whole  title  alleged  by  the  defendant ;  as,  if  an  information  be  for  in- 
trusion in  the  moiety  of  a  manor,  the  defendant  says,  A.  was  seised  of 
the  whole,  and  died  seised,  by  which  there  was  a  descent  to  the  de- 
fendant ;  it  is  sufficient  to  traverse,  absque  hoc  that  he  died  seised  of 
such  moiety.     R.  Sav.  61. 

(D  76.)  Verdict. 

If  intrusion  be  alleged  in  twenty  acres,  and  the  verdict  finds  the  de- 
fendant guilty  only  in  twelve  acres,  and  in  the  residue  not  guilty,  judg- 
ment shall  be  for  so  much,  and  he  who  pursues  for  th^  king  shall  take 
possession  at  his  peril.     R.  Sav.  28. 

If  a  declaration  be  for  intrusion  in  twenty  acres  in  A.  and  twenty 
acres  in  B.,  and  the  defendant  is  found  guilty  of  ten  acres,  without  say- 
ing in  which  vill,  yet  it  shall  be  good.     Dub.  Sav.  35. 

If  there  be  a  verdict  for  the  kmg,  judgment  shall  be  for  the  king, 
though  the  defendant  dies.     Sav.  57. 

(D  770  Judgment  and  execution. 

The  judgment  in  an  information  for  intrusion  for  the  king  shall  be^ 
that  the  defendant  amaveatur  de  possession.  Sav.  S5.  The  judgment 
shall  be,  quod capiatur pro^fine^  and  thereupon  there  shall  bean  injunc- 
tion for  the  possession ;  for  the  king  is  supposed  in  possession.  R. 
Hard.  460.  469. 

If  the  information  charges  intrusion,  and  that  he  cut  trees,  &c.  the 
judgment  shall  be  also  for  damages.     Q.  Sav.  49. 

After  judgment,  execution  shall  be  sometimes  by  injunction.  Sav. 
35.     Hard.  460. 

Or,  by  amaoeas  manum.     Sav.  35.     Hard.  462. 

And  thereupon  everv  party  to  the  information,  or  claiming  under 
him,  shall  be  removed  from  the  possession.     Hard.  460.  462. 

But  a  stranger  to  the  information  shall  not  be  debarred  of  his  entry ; 
for  on  an  information  no  judgment  of  seisin  is  given,  nor  does  an  habere 
facias  seisinam  go.     R.  Hard.  460.  462. 

(D  7^0  Remedy  against  the  king : — ^By  petition. 

The  king  cannot  be  sued  by  writ,  for  he  cannot  command  himself. 
4  Co.  55.  a.     Vide  Action,  (C  1.) 

And  therefore,  where  the  king  is  seised  by  matter  of  record,  or  by 
matter  of  fact  found  by  office  upon  record,  he  who  has  right  shall  be, 
by  the  common  law,  put  to  his  petition  of  right,  in  the  nature  of  a  real 
action,  to  be  restored  to  his  inheritance,  or  freehold.  R.  4  Co.  S5.  a. 
R,  per  all  the  J.  4  H.  7*  7.  b. 

So,  in  all  cases  where  the  king  seises  the  lands  or  goods  of  a  subject, 
without  due  order  of  law.     Staim.  Pr«r.  72.  b. 

So,  if  the  king  outers  into  the  land  of  another^  without  tide  or  office 
found.     Stamf.  Prasr.  7,4.  a.  b.  , 

Ots 
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Ovf  does  not  pay  an  annuity  granted  by  him,  or  issuing  out  of  land 
in  his  hands.     LcL  Somers's  Arg.  81. 
Or,  does  not  pay  a  debt,  wages,  &c     Ld.  Somers's  Arg.  85. 

And  in  all  cases  where  a  traverse,  or  monstrance  de  droits  does  not 
lie,  suit  ought  to  be  to  the  king  by  petition ;  as,  if  the  king  be  entitled 
bydooble  matter  of  record.  Stamf.  I^aer.  74.  a.  R.  S  Leo.  15.  Both 
records  being  removed  into  the  same  court.     Lane,  58. 

If  die  king  be  entided  by  a  record  not  traversable ;  as,  by  a  recovery 
in  the  Idng^s  court,  by  assent  without  title.     Stamf  Pi*8Br.  74.  a. 

By  an  erroneous  judgment ;  for  eiror  shall  not  be  allowed,  without 
a  pedtbn.     Stamf.  Prser.  74.  a. 

If  a  stranger  brings  a  pnecipe  in  capites  against  the  tenant  of  B., 
and  recovers  by  de&ult,  though  B.  is  not  thereby  out  of  possession  of 
kis  seigniory,  yet  if  the  recoveror  dies,  his  heir  within  age,  and  the 
ldi]g  seizes  the  ward ;  B.  ought  to  sue  for  the  ward  by  petition.     Ibid. 

So,  in  all  cases  where  a  man  has  a  right,  and  in  the  case  of  a  com- 
oKm  person,  his  entry  would  be  tolled,  he  ought  to  sue  to  the  king 
by  petition ;  as,  if  A.  disseises  B.  and  dies  seised  without  claim  made, 
and  then  it  is  found  by  office  that  A.  held  of  the  king  in  capite ;  B. 
iias  not  any  remedy  but  by  petition.     Stamf.  Praer.  74.  b. 

Soy  m  all  cases  where  the  entry  would  be  tolled,  if  the  land  was 
io  the  hand  of  a  common  person.     Ibid. 

Or  where  the  party  controverts  tlie  king's  title.  Per  Holt,  Skin.  608. 

But  where  the  king  seises  lands,  or  enters  without  tiUe  or  matter 
tf  record,  if  he  who  has  right  be  permitted  to  enter,  his  entry  is  not 
nslawfid,  nor  shall  it  be  an  intrusi(»i  upon  the  king.     Ibid. 

So^  if  the  king  in  such  case  grants  to  another,  he  ihay  enter  upon 
die  patentee  without  petition.    Ibid. 

So,  though  an  office  finds  a  tide  in  the  king,  and  a  grant,  if  it  ap-- 
pars  by  die  s^me  office  that  die  fiEict  is  mistaken.     R.  uy.  101.  a. 

So^  where  an  estate  is  forfeited  by  attainder,  &c.  none  can  sue  by 
petition  before  office  found ;  for  till  office  the  estate  is  not  vested  in 
^  king.    Jon.  78. 

If  A.  be  attainted  in  B.  R,  and  it  be  found  by  inquisition  in  the 
cxdteqoer  that  he  was  seised  of  the  manor  of  D.,  tiiis  will  not  be 
^^It  matter  of  record,  the  attainder  not  beuig  in  this  court,  to 
entitle  the  king,  that  a  suit  by  the  owner  ought  to  be  by  petition. 
"•  Lane,  58. 

(D  7SL)  To  whom  the  petition  shall  be. 

Suit  shall  be  to  the  king  by  petition,  for  goods  as  well  as  for  lands. 
Siimt  PrsBT.  72.  b.  75.  b. 

So,  it  shall  be  for  land,  where  the  king  is  seised  en  autre  drfnt. 
8Uiii£  Pner.  75.  b. 

Bat  suit  by  petition  shall  not  be  to  any  other  but  the  king.     Ibid. 

Xot  to  the  queen ;  for  she  has  no  such  prerogative.     Ibid. 

^QT,  to  the  prince.     Ibid. 

(D  80.)  How  the  proceeding  upon  it  shall  be. 

A  soit  by  petition  may  be  to  the  king  in  pariiament,  or  in  ^banoerj^, 

«r  other  court. 
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If  it  be  in  parliament,  it  may  be  established  by  act  of  parliament, 
or  pursued  as  in  other  cases.     Stamf.  Freer.  72.  b. 

Upon  petition  out  of  parliament,  or  there  (if  it  be  not  pursued  as 
a  statute)  it  shall  be  indorsed  by  the  king  soit  droit Jait^  and  then  de- 
livered to  die  chancellor.     Stamf.  Prser.  7S.  a.     Mo.  639. 

Or,  a  petition  may  have  a  special  conclusion,  that  the  king  com- 
mand his  justices  of  B.  R.  or  C.  B.  And  if  it  be  indorsed  accord- 
ingly, it  shall  be  pursued  there.     Stamf.  Pr»r.  73.  a. 

It  a  petition  be  delivered  to  the  chancellor,  tliere  ought  to  be  an 

inquisition  which  finds  the  right  of  the  party,  before  the  petition  be 

depending,  or  there  be  any  proceeding  upon  it.     Stamf.  Prser.  72.  b. 

"    Except  where  the  attorney-general  confesses   the  su^estion.     Skin. 

608.  Ld.  Somers's  Arg.  41. 

If  the  inquest  finds  for  the  king,  there  ought  to  be  another  inqui- 
sition till  a  title  be  found  for  the  paity.     Stamf.  Pner.  73.  a. 

If  a  petition  be  indorsed  to  J3.  K.  or  C.  B.,  it  may  be  proceeded 
upon  without  an  inquisition ;  for  the  indorsement  warrants  it  Stamf. 
'PrsdT.  73.  b. 

So,  where  no  office  is  found  to  entitle  the  king,  the  party  may 
pursue  a  petition,  without  an  inquisition  for  him.     R.  Mo.  639. 

After  a  commission,  whereon  a  title  is  found  for.  the  party,  before 
be  can  interplead  with  the  king,  there  ought  to  be  a  writ  to  enquire 
of  the  king's  title.     Stamf.  Praer.  73.  b. 

And  this,  in  all  cases  where  a  petition  w&s  in  parliament,  or  else- 
where, where  land  was  in  the  king's  hand,  or  granted  to  another; 
for  after  issue  found,  upon  petition,  for  the  party,  the  king  shall  be 
concluded  for  ever.     Ibia. 

If  the  land  be  granted  to  another,  there  shall  be  a  scire Jacias  also 
against  the  patentee.     Ibid. 

So,  where  a  petition  disaffirms  the  king's  possession,  there  ought  to 
be  four  writs  of  search  to  the  treasurer  and  chamberlains  of  the  ex- 
chequer.    Mo.  639. 

But  writs  of  search  are  not  necessary,  where  the  petition  affirms  the 
king's  possession ;  as,  upon  a  petition  of  right  of  dower.     R.  Mo.  639. 

(D  81.)  By  monstrance  de  droit.     When  it  lies  by  the  com- 
mon law. 

By  the  common  law,  a  man  might  sue  to  the  king  by  monstrance  de 
droit,  if  his  title  had  appeared  by  the  same  record  by  which  the  king 
was  entitled ;  as,  if  the  king  was  entitled  by  an  alienation  in  mortmain^ 
purchase  from  his  villein,  irom  an  alienee,  escheat,  and  the  same  office 
which  foiiod  for  tlie  king,  found  also  the  title  or  interest  of  the  party. 
R.  4  Co.  55.  a.     Per  Holt,  Skin.  609. 

So,  if  his  title  appear  by  another  record  of  as  high  a  nature ;  as,  if 
a  conveyance  be  to  the  king,  upon  condition  to  be  void,  if  a  fine  be 
levied,  at  a  recognizance  given,  or  other  matter  performed,  which 
must  be  upon  record ;  if  he  who  made  the  conveyance  levied  the  fine, 
gave  the  recognizance,  &c.  he  may  have  a  monstrance  de  droit  by  the 
common  law ;  for  the  performance  appears  by  the  record  as  high  as 
the  conveyance.     4  Co.  55.  b.     R.  4  H.  7.  7.  b. 

So,  though  the  performance  of  the  conflition  be  not  upon  record^ 
if  it  be  afterwards  found  by  office.    4  Co.  55.  b.  . 
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SO)  iftbe  title  of  the  party  be  not  found  by  the  same  or  another  - 
rerord,  whereupon  he  sues  to  the  king  by  petition,  and  an  inquisitioa 
be  granted  upon   the  petition,  finding  Ins  right;  he  afterwards  may 
luTe  a  monstrance  de  droit  by  the  common  law.     4  Co.  57.  b. 

But,  if  the  title  of  the  party  does  not  appear  by  the  record,  which 
finds  a  title  in  the  king,  nor  by  any  other  record  as  high,  he  cannot 
Ittre  a  monstrance  de  droit  by  the  oommon  law,  but  ought  to  sue  to 
the  king  by  petition.     4  Co.  55^  b.     Lord  Somers's  Arg.  75. 

ThoQgh  it  appears  by  the  return  of  the  sheriff  mayor,  &c.  to  a 
ixm  ciausit  extremumj  or  other  writ;  for  the  return,  though  filed 
ap(H)  record,  is  not  so  high  as  an  ofiice  found  per  sacramenta  proborum 
kominum,     4  Co.  65,  b. 

So»  if  the  title  of  the  party  is  found  by  a  ministerial  record,  as  an 
inquest  before  an  escheator,  &c.  when  the  king's  title  appears  by  a 
jwficial  lecord,  as  an  attainder,  judgment,  &c.  which  is  higher.. 
4  Co.  56.  a. 

(D  82.)  When,  by  statJute. 

So,  now  by  the  st.  36  £d.  S.  IS.  lands  being  seised  by  inquest  of 
of  office  before  the  escheator,  any  who  will  claim  the  lands  seised 
M  be  heard  to  traverse  the  office,  or  otherwise  shall  have  a  nurn-- 
irance  de  droit.  * 

And  therefore,  when  an  office  is  found,,  which  is  traversable  by  that 
stBtate,  the  party  may  have  a  monstrance  de  droit.     4  Co.  59.  a. 

Though  he  be  not  put  out  of  possession  by  the  office.     Ibid. 

Thoi^  the  king  be  entitled  by  matter  inpais,  foimd  by  record ;  asy 
W  purchase  of  his  villein,  alienation  in  mortmain,  4*^.     Ibid. 

So,  if  the  king  be  entitled  by  office,  or  matter  of  record,  which  is, 
tokversable,  but,  being  true,  cannot  be  traversed,  the  party  may  have 
I  mmstfance  de  droit,     Stam£  Prasr.  71. 

As,  if  it  be  found  that  the  king's  .tenant  died  seised,  and  the  land, 
descended  to  his  heir;  where  A.  recovered  against  him  before  his 
deith,  but  he  died  before  execution.     Stam£  Prser.  71.  a. 

Or,  the  tenant  disseised  me.     Stam£  Prser..  71.  a.     4  Co.  54.  b. 

But,  where  the  king  was  entitled  by  double  matter  of  record,  tlie 
pvty  could  not  have  a  monstrance  de  droit,  till  it  was  given  by  the. 
St  2'&  3  Ed.  6.  8.  Stamf.  Prser.  71.  b.  Or  the  title  of  the  party  be 
(mill  by  one  of  the  records,  or  he  pleads  to  one,  md  tiel  record,. 
Stamf.  Praer.  72.  a. 

In  all  cases  where  the  party  may  have  a  traverse,  or  monstrance  de 
Mi,  be  may  enter,  or  have  an  action,  if  the  king  grants,  over  the 
hnd.    4  Co.  69.  b. 

A  monstrance  de  droit  lies  only  in  chancery,  or  the  exchequer,  ex- 
cqn  in  special  cases.     Per  Holt,  Skin,  609. 

The  monstrance  de  droit  recites  the  inquisition  fouiid  for  the  king» 
and  then  shews  the  right  of  the  party,  and  prays  an  amoveas  manum. 
Co.  Ent  402. 

If  the  attorney-general  confesses  the  tide  of  the  party,  judgment 
Jiall  be,  quod  manus  Domini  regis  amaoeantur,     4  Co.  57.  b. 

If  \t  replies  to  the  tide  of  the  party,  and  afterwards  confesses  iu. 
Co,  Ent  404.  b. 
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Or,  if  found  for  the  party  by  verdict,  or  upon  demurrer*  4  Co.  57.  b, 
Co.  Ent  406.  b. 

So,  there  shall  be  judgment  also  for  die  mesne  issues  and  profits. 
Stamf.  Praer.  71.  a. 

If  the  plaintiff,  iu  a  matistrance  de  droits  has  no  title^  he  shall  be 
nonsuited.     Sal.  448. 

And  he  cannot  have  judgment,  though  the  king  has  no  title,  if  he 
himself  has  no  right.     Ibid. 

If  there  be  a  mofistrance  de  droits  upon  an  inquisition  in  chancery, 
and  upon  that  the  attorney-general  demurs  there,  it  shall  be  delivered 
into  B.  R.  b}^  the  hands  of  the  chancellor,  and  there  determined. 
Sal.  448. 

But  if  the  right  of  the  plaintiff  in  a  monstrance  de  droit  appears,  or 
may  be  collected  by  the  inquisiticm,  or  the  inquisition  be  fiusified  by 
it,  judgment  shall  be  for  the  plaintiff,  and  the  inquisition,  as  to  him, 
shall  be  avoided.     R.  Sal.  448. 

(D  83.)  Traverse  of  office — :  When  it  lies  by   the  com- 
mon law. 

By  Uie  common  law,  where  the  king  was  entitled  by  office,  though 
it  was  false,  the  party  could  not  have  a  traverse  to  the  office.  4  Co. 
56.  a. 

Nor,  could  avoid  it  without  petition.  Stamf.  Prser.  60.  b.  13  Eld.  4. 
8.  a.     Lord  Somers's  Arg.  77. 

Nor,  where  the  king  was  entitled  by  any  matter  of  record,  judicial 
or  ministerial,  conveyance  of  record,  or  matter  of  fact  fi>und  by  office 
of  record.     R.  4  Co.  55.  a. 

Though  the  office  concerned  only  a  chattel  real.  4  Co.  56.  a.  Vide 
infra. 

But,  where  the  office  did  not  give  a  seisin  or  possession  to  the  kinff, 
but  only  entitled  him  to  an  action  for  recovery  of  the  land ;  in  sued 
action  the  party  might  traverse  the  office  by  the  common  law.  4  Co. 
56.  b. 

As,  if  an  office  finds  that  the  kin^s  tenant  has  ceased  for  two  years, 
or  done  waste,  or  made  a  fieoffinent  by  collusion,  &c.  whereby  the  king 
is  entitled  only  to  his  action  of  scire  facias  against  his  tenant,  in  whioi 
the  tenant  may  traverse  the  cesser^  waste,  collusion,  &c.     Ibid. 

So,  by  the  common  law,  an  o^dt,  or  inquisition  for  goods  or  chattels 
personal  might  be  traversed.  Stamf.  Praer.  60.  a.  IS  Eld.  4.  8.  a. 
Vide  supra. 

As,  if  A.  be  attainted  for  treason,  or  felony,  or  outlawed  in  debt, 
trespass,  &c.  and  an  inquisition  finds  that  he  had  such  goods  at  the 
time  of  the  felony  or  outlawry ;  a  stranger,  who  has  the  property,  may 
traverse  it.     R.  4  Ed.  4.  24.  a. 

[If  a  term  for  years  is  found  and  sold  on  an  inquisition  on  an  out- 
lawry, a  mortgagee,  not  in  possession,  shall  be*allowed  to  plead  to  the 
inquisition.     Semb.  Bunb.  104.] 

[On  outlawry,  inquisition  thereon  returned,  levari  issued,  and 
money  levied,  he  who  has  a  statute-merchant,  and  is  in  possession  of 
the  land,  mav,  on  motion,  have  time  to  plead  to  oudawry  and  in- 
quisition ;  and,  on  giving  security,  have  the  money  in  the  sheriff's  hands 
repaid  him.    Bunb.  1 23.] 
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[11^  Ml  inqiiisitioii»  a  man  is  found  possessed  of  a'  term  in  right  of 
his  wi£s)  and'after  his  death  it  is  sold  on  venditioni  exponas^  the  widow 
diall  be  pennitted  to  plead  to  the  inquisition,  though  she  has  defended 
10  qectment  brought  by  the  purchaser,  and  filed  a  bill  in  chancery. 
Watts  y.  Robinson.] 

So^  offices  for  ii^rmation  only  are  traversable ;  as  all  offices  under 
the  exchequer  seal.     Sav.  130. 

Bat,  where  by  office  or  statute  without  office^  a  particular  estate  is 
Tested  in  the  kui^  he,  in  the  reversion  or  remainder  dependant  upon 
the  estate  vested,  may  eaVsr  upon  the  king,  (his  estate  being  de» 
termined,)  without  traverse,  or  amooeas  manum,     Rl  Sal.  469. 

So,  if  it  be  found  by  inquisition,  that  A«,  outlawed  in  a  personal 
acdoD,  was  seised  of  lands,  which  6.  claims,  and  the  escheator  takes 
the  profits  by  this  fidse  office :  B.  may  disturb  him,  without  a  traverse. 
Samf.  Praer.  67. 

[When  an  inquisition  i^  traversed,  security  is  taken  to  the  value  of 
two  years'  profits  of  the  lands.     Bunb.  25.] 

(D  84.)  When,  by  statute. 

And  now  by  the  st.  34  Ed.  3.  14.  where  lands  are  seised  upon  an 
office  of  the  escheator,  finding  that  the  king's  tenant  alienated  without 
ktve^  or  held  by  knight's  service,  and  died,  his  heir  within  age,  he 
shall  be  received  to  traverse  in  chancery,  that  the  land  was  not  seisable. 

But  this  statute  extends  only  to  offices  found  virtute  brevis  a$U  com- 
mssioniSf  not  virtute  officii.     Stamf.  Praer.  60.  a.     4  Co.  57.  a. 

And  if  the  traverse  is  found  for  the  party,  he  shall  not  have  judg- 
ment till  a  writ  of  procedendo  ad  Judicium  be  awarded.     Ibid. 

By  the  st.  36  Ed.  3.  13.  if  land  be  seised  by  an  office  before  the  es« 
cheator  returned  into  chancery,  a  man,  who  challenges  the  lands  seised, 
shall  be  heard  without  delay  to  traverse  the  office,  &c.  and  thereupon 
tbere  shall  be  a  final  discussion,  without  waiting  for  any  other  com* 
iQuidiDent. 

And  the  last  statute  allows  a  traverse  to  all  offices  found  before  the 
csdieator.     Stamf.  Praer.  61.  a.    4  Co.  57.  b. 

And  to  offices  found  before  commissioners,  as  well  as  before  the 
tfdieator.     Stamf.  Praer.  61. 

And  by  the  st  8  H.  6.  16.  it  is  extended  to  all  aggrieved  by  the  in«> 
qoest,  though  not  put  out  of  possession  by  the  escheator. 

And  therefore,  in  all  cases,  where  the  king  is  entitled  by  office,  the 
fntj  grieved  may  traverse  the  point,  by  which  the  king  is  entitled  ; 
as  if  an  office  finds  a  tenure  in  capite^  the  tenant  may  traverse  the 
tenuis    Stamf.  Praer.  62.  a. 

So^  he  who  has  title,  if  he  shows  his  title,  may  traverse  before  his 
title  <be  found  by  record.     Stamf.  Praer.  6S»  b. 

So,  by  the  sL  2  &  3  Ed.  6.  S.  if  any  be  untruly  found  heir,  luna- 
tic, idiot^   or  dead,  the  party  grieved  may  traverse  the  office  or  in- 
quisition. 
Or,  any  be  entitled  to  an  estate  of  fi:eehold  in  lands,  found  by  office 

or  inquisition  to  belong  to  a  person  attainted  of  treason,  felony,  or 

pnemumre ;  though  the  king  be  entitled  by  double  matter  of  record. 
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But  those  statutes  do  not  allow  s  traverse,  excq>t  where  the  kiw  is 
entitled  by  the  office ;  as,  if  A.  be  attainted  for  high  treason  by  veroict 
or  act  of  parliament,  &c.  and  it  is  found  by  office,  that,  at  the  time  of 
the  treason,  he  was  .seized  of  such  lands,  which  B.  claims  as  his  own ; 
B.  cannot  traverse  the  office,  without  saying,  that  there  is  no  such 
tecord  of  attainder.  R..  4  Ed.  4.  21.  29.  a.  Stamf.  Praer.  61.  b. 
But  this  was  remedied  by  the  st.  2  &  S  Ed.  6*  8. 

So,  a  man  shall  not  be  allowed  to  traverse  the  office  where  he  can- 
not be  aided  by  an  office  to  the  contraiy ;  as,  if  an  office  finds  a  tenure 
from  the  king,  and  that  the  tenant  is  dead,  and  A.  is  his  heir ;  A. 
shall  not  traverse  the  office,  that  he  is  not  heir,  if  the  tenure  be 
true;  for  if  another  office  should  find  him  not  heir,  it  does  not  avail; 
ibr  the  better  office  shall  be  taken  for  the  king.     Stamf.  Freer.  61.  b. 

So»  if  the  tenant  dies  seised  of  lands  in  divers  counties,  and  A.  be 
found  his  heir  of  lull  age,  by  office  in  one  county,  and  within  age,  by 
office  in  anotlier  county;  he  cannot  traverse  that  he  is  not  within 
age.     Stamf.  Freer.  62.  a. 

So,  none,  who  has  not  title,  can  traverse  an  office  which  finds  a 
title  in  the  king;  as,  if  an  office  finds  a  tenure  in  capitc,  and  that  the 
heir  is  within  age ;  the  lord,  who  claims  a  tenure  in  socage,  shall  not 
traverse  the  tenure  in  caplte  s  for  he  has  no  title  to  the  wardship. 
Stam£  Prier.  63.  a. 

Nor,  a  feoffee,  without  making  to  himself  a  title  by  feoffinent, 
licence,  alienation,  &c.     Ibid. 

And  it  is  not  sufficient  to  shew  a  title  by  estoppel;  as,  a  fine,  &c« ; 
for  the  king  shall  not  be  estopped.     Stamf.  Prser.  64.  a. 

So,  it  is  not  sufficient,  if  he  does  not  traverse  all  titles,  which  the 
king  had  at  the  time  of  the  traverse.     Stamf.  Praer.  64.  b. 

So,  a  termor  for  years  cannot  traverse  an  office,  which  finds  the 
inheritance  or  freehold  in  the  king.  Stamf.  Praer.  62.  b.  Semb. 
4!ont.     4  Co.  58.  a. 

But  now  by  the  st.  2  &  S  Ed.  6.  8.  a  lessee,  copyholder,  or  any  who 
has  a  rent,  or  other  profit  apprendne  out  of  lands.  &c.  in  an  inquisition, 
where  the  king  is  entitled,  shall  hold  and  c^ijoy  his  term  or  interest, 
ns  if  no  inquisition  had  been  found,  or  his  lease  or  interest  had  been 
found  by  such  office. 

And  it  IS  sufficient  for  the  lessee,  '&c.  to  show  his  interest,  &c.  with- 
out alledging  seisin  in  another  under  whom  he  claims ;  for  the  title  to 
the  inheritance  is  not  traversable,  where  the  lessee^  &c.  only  supplied 
the  defect  of  the  oflice  or  inquisition. 

[To  an  inquisition  tOu  an  extent  on  an  outlawry,  the  defendant,  as 
terre-tenant,  may  plead  that  the  party  outlawed  is  dead,  without  set^ 
ting  forth  a  special  title*     Bunb.  102.] 

[A  writ  of  diem  clausit  exiremuan  shall  not  be  set-aside  cm  motion,  for 
defendant  may  plead  to  the  inquisition.     Bunb.  118.] 

[The  traversor  of  an  inquisition  of  lunacy  found  for  the  king,  shall 
be  4x>iisidered  as  a  defendant,  and  therefore  the  record  shall  be  made 
up,  and  carried  down  to  trial  by  the  prosecutor.     Str.  1208.] 

Yet,  the  heir,  &c.  shall  not  traverse  the  office,  without  an  office 
which  finds  him  heir*  R.  7  Co.  45.  2  Cro»  186.  Vide  ant^ 
(D820 

(D  85.) 
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(D  85.)    Remedy  for  the  king :  —  What  privileges  the  king 

shall  have  in  suits. 

The  king,  by  his  prerogative,  may  sue  in  what  court  he  pleases. 
Sat.  9,  10.     F.  N.  B.  7.  B.  32.  E. 

[When  the  revenue  is  concerned  in  the  event  of  a  cause,  it  shall 
be  removed  from  any  other  court  where  action  brought,  into  the  office 
of  pleas  in  Scac.    Parker,  14>S.] 

[But  the  crown  has  not  an  election  to  proceed  against  its  debtor, 
either  by  extent  or  scire  facias^  where  the  debtor  is  not  insolvent. 
3  Price,  288.] 

If  the  defendant  dies,  the  action  bv  the  king  does  not  abate.  2  Cro. 
481. 

So,  the  king  may  lay  his  action  in  what  county  he  pleases,  in  any 
personal  acUon.     1  Vent.  17.     1  Sid.  412.  '  Vide  Dett,  (G  12.) 

So^  for  lands  in  any  county,  he  may  lay  his  action  in  the  exchequer, 
and  try  it  in  that  court     Sav.  10. 

So,  he  may  have  a  bill  for  taking  of  eoods  in  Middlesex,  and  in<* 
trading  into  lands  in  the  county  of  N. ;  K>r,  upon  not  guilty,  a  venire 
facias  goes  to  each  county.     R.  4  Leo.  26. 

[lorormation  m  Scac  for  loading  woollen  yam  for  exportation,  may 
be  laid  in  any  county ;  the  offence  is  transitory,  and  there  are  no  ne- 
gative words  in  the  statute  (12  C.  2.  c.  S2.)  Bunb.  236.  Parker^ 
182.]  ^  ^  ,  ^       ^ 

[If  on  a  commission  to  inquire  whether  A.  is  an  alien,  it  is  found 
against  the  kin^  he  cannot  have  another  new  commission  into  the 
ame  county,  but  he  may  have  a  melius  inquirendum  /  and  if  that  also 
b  band  against  the  king,  it  b  conclusive ;  if  for  him,  A.  may  traverse. 
2  Vesey,  438.] 

So,  the  king  may  amend  his  declaration  in  the  same  term.  Van*  65* 
But  not  in  another  term.     R.  13  Ed.  4.  8.  a. 

So,  in  an  information  of  intrusion,  if  the  defendant  makes  a  special 
title,  he  ought  not  to  traverse  the  intrusion,  but  the  matter,  upon 
vhich  by  the  information  he  is  supposed  to  be  an  intruder.  Per 
Manwood,  Ch.  Bar.     Shute  cont.     Sav.  2.    Vide  ante,  (D  74.) 

In  an  informadon  in  the  exchequer  (if  the  king  appears  entitled  by 
outtter  of  record,  Van.  64.)  if  the  defendant  pleads  in  the  bar,  apd 
tnverses  the  matter  of  the  information,  the  kinff  need  not  maintain 
las  information,  but  may  traverse  the  matter  weged  by  the  plea.,- 
2Cro.481.  .  Sav.  64. 

So^  in  a  traverse  of  an  office  which  finds  a  title  to  the  king,  the  king 
may  traverse  the  title  of  the  party,  or  maintain  the  office  at  his  election. 
StaniE  Praer.  65.  a.     Van.  64. 

So,  if  the  kin£  has  several  titles  traversed,  he  may  maintain  all,  or 
^nly  one  at  his  Section.     StamC  Freer.  65.  a. 

So^  the  king  may  waive  his  replication  in  another  term,  when  the 
deTendant  is  ready  to  rejoin.     R.  2  Rol.  41. 

So,  in  a^  ioformatign  the  king  may  waive  his  demurrer  to  the  de- 
fcDdiDfi$.pl^a»  and  reply  to  issue.  Cro.  Car.  347.  Van.  65.  Hard. 
♦55.    I(  Com.  322.  a. 

[IT  defendant  pleads,  and  attorney-general  does  not  reply  or  demur 
■\  '  .in 
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in  reasonable  time,  the  oourt  may  give  judgment  for  defendant  as  if 
plea  confessed;  but  attorney-general  should  first  be  attended. 
Parker  50.] 

And  the  defendant  cannot  waive  his  plea,  and  plead  the  general 
issue,  without  the  consent  of  the  attorney-general.  Cro.  Car.  947. 
i  Rol.  41. 

[If  on  a  scire  facias  out  of  tiie  petty  bag  to  repeal  letters  patent,  one 
defendant  has  plead^  to  issue,  and  as  to  the  other  demurrer  was 
joined,  the  king  may  bring  on  either  die  trial  or  the  demurrer  first,  as 
he  pleases.    Str.  2^6J] 

So,  afler  issue  joined,  the  king  may  waive  the  issue,  and  demur. 
Stamf.  Prttr.  65.  b.  In  the  same  term.  Van.  6B.  Hard.  455.  PL 
Com.  S22.  a. 

Or,  take  another  issue  in  the  same  term,  though  not  in  another  term. 
Stamf.  Praen  66.  tx     Vau.  65.     IS  Ed.  4.  8.  a. 

But,  if  the  king  joins  issue  upon  a  traverse  of  his  title,  he  cannot 
afterwards  waive  it,  to  traverse  the  title  of  the  defendant  Semb.' 
Vau.  64.     1  Mod.  276.     R.  13  Ed.  4.  8.  a. 

So,  in  the  exchequer,  no  nisi  prius  shall  be  granted  where  the  king 
is  a  party,  where  the  attorney-general  does  not  consent     SaV.  2. 

So,  the  trial  sh^l  be  at  nisi  priusj  and  not  in  bank,  if  the  king  by 
letter  requires  it     Cro.  Car.  S49. 

TTiough  it  be  upon  an  indictment  removed  by  certiorari.  Cro. 
Car.  348. 

So,  the  king  shall  take  advantage  of  an  estoppel,  though  no  party  to 
the  record;  for  he  is  always  present.    Vide  Estoppel,  (D). 

So,  if  a  title  appears  upon  record  for  the  king,  tfie  court  es  officio 
shall  jud£;e  it  for  him.     Cro.  Car.  590. 

So,  it  the  attomev-general  confesses  the  plea  of  the  party,  and 
thereupon  he  be  discharged,  where  the  plea  is  no  bar  in  law,  the  king 
shall  not  be  bound;  for  though  a  confession  by  the  attomey-generiu 
in  a  matter  of  fact  binds  the  king,  it  is  not  so-  in  a  matter  of  law. 
Semb.  Hard.  170. 

But  after  a  dishingas,  and  jury  returned  upon  it,  the  attorney- 
general  cannot  at  his  pleasure  stay  trial.     Qu.  4  Leo.  82. 

Neither  can  he  waive  the  issue  afler  verdict     Hard.  455. 

[Prisoner  at  the  king's  suit,  brought  up  by  habeas  carpus^  cannot 
be  committed  to  the  Fleet  without  consent  of  ue  crown,  because  the 
king  may  choose  to  commit  him  to  what  prison  he  pleases.  Bames, 
885.  388.] 

(D  86.)  No  time  runs  against  the  king. 

So,  the  king  shall  not  be  prejudiced  by  his  ne^tct  to  pursue  bis 
i^ht 

So,  where  the  king  is  patron  of  a  church,  a  lapse  does  not  incur  for 
not  presenting  within  six  months.     Vide  Esglise,  (H.  6. 9.  11,  IS.) 

So,  if  the  king's  goods  are  wrecked,  the  lord  shall  not  have  them  for 
Ae  king's  not  proving  his  property  within  a  year  and  a  day ;  for  he 
may  do  it  at  any  time*    2  Inst  168. 

If  the  king's  debt  be  not  recovered  before  another  takes  execution^ 
Ae  king  shall  not  be  prejudiced;  for  mikim  tempu$  oecwrrit  tsgi. 
Hard  25.    Vide  Dett,  (G  8.) 

By 
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By  M.  Ch.  9.  H.  S.  29.  nuUus  liber  homo  capiatur^  imprisonehtr,  dis* 
ieMur  de  lS>ero  tenemento^  libertatibiiSy  liberis  consuetudinibus  suis^  idla^ 
gHuTf  exuletWy  aiU  aliquo  modo  destruatur,  nee  super  eum  ibimusj  aid 
mttemus  nisi  per  judicium  parium  suorum^  velper  legem  teme. 

VuOi  vendemus,  nuBi  negabimus,  out  differemus  justitiam,  aut  rectum. 

And  therefore  the  lands  or  goods  of  none  shall  be  seised  by  the  king, 
except  by  course  of  law.     2  Inst.  46. 

[By  Stat.  9  G.  c.  3. 16.  the  king  shall  not  sue,  &c.  any  person,  &c» 
for  tny  lands,  &a  (except  liberties  and  franchises,)  on  any  title  which 
has  not  first  accrued  within  sixty  years  before  the  commencement  of 
sQck  suit,  unless  he  has  been  answered  the  rents  within  that  time^  or 
diey  have  been  in  charge,  or  stood  insuper  of  record,  and  the  sub- 
ject shall  quietly  enjoy  against  the  king,  and  all  claiming  under  him 
by  patent,  &c.] 

[This  extends  not  to  estates  in  reversion  or  remainder,  or  limited 
estates.] 

[These  lands  shall  be  held  on  the  usual  tenures,  &c] 

[Usiiid  fee-fiirm  rents  confirmed.] 

[Putting  in  charge,  standing  insuper^  &c.  good  only  when  on  ver« 
fct,  demurrer,  or  hearing,  the  lands,  &c.  have  been  given,  adjudged, 
or  decreed  to  the  king.] 

(D  87.)  The  revenue  of  the  king ;  how  disposed  :  —  The 

,    personal  revenue. 

No  officer,  nor  all  together,  can  dispose  of  the  king's  treasure  ex 
<§cio.    2  Rol.  (180.)  1.  S5.     11  Co.  91.  b.     Lord  Somers's  Arg^  67. 

Though  it  be  for  the  honour  or  profit  of  the  king.  2  Rol.  (180.) 
LS5. 

So,  the  court,  or  barons  of  the  exchequer,  cannot  dispose  of  the 
ting's  treasure  out  of  his  exchequer  to  a  grantee  of  the  king  by  any 
ju^ent  upon  the  exhibiting  of  a  patent  to  them.  R.  per  Treby  and 
Ixmi  Chancellor  Somers,  5  Mod.  46.  62.  Cbnt.  per  Holt  and  other 
J.  Skin.  611.     Lord  Somers's  Arg.  128. 

So,  no  treasure  can  be  disposed  of,  but  by  the  great  or  privy  seal* 
Lord  Somers's  Arg.  56. 

Not  by  warrant  d*  the  treasurer  and  under-treasurer.  11  Co.  91* 
lord  Scnners's  Arg.  58. 

So^  eveiy  one  who  receives  money  issuing  out  of  the  exchequer, 
without  due  warrant,  is  accountable  for  it  Mad.  271.  Vide  Dett, 
(Gl.) 

But,  by  the  writ  or  warrant  of  the  king,  or  the  barons  of  the  ex- 
diequer,  to  a  sherifi^  &c.  such  payment  may  be  directed  out  of  the 
OKmeyin  his  hands,  which,  upon  producing  such  warrant,  shaD  be 
>lloired  upon  his  account.     Mad.  248.  - 

And  upon  such  warrant  the  settled  alms  and  liveries  were  usually 
ptid    Mad.  248. 

And  frequently  sums  for  the  service  or  debts  of  the  king.     Mad.  250* 

So^  upon  a  bill  of  such  expence  made,  &c.  the  chancellor  issues  a 
writ  of  allocate.     Mad.  271. 

S0|  the  king  issued  sometimes  by  way  of  prest,  or  imprest,  out  of 

tke  receipt  of  nis  exchequer,  &c.  money  for  such  a  service;  for  which 

^  leoeiver  became  accountable  to  the  king.    Mad.  2Cf6. 

And 
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And  such  imprest  was  upon  a  writ  or  mandate  of  the  king^,  under 
the  great  or  privy  seal,  directed  to  the  chief  justice  and  barons,  or 
to  the  treasurer  and  chamberlains,  and  founded  upon  a  bill  or  certifi- 
cate of  the  exchequer,  or  other  matter  of  record.  Mad.  268.  (R%* 
192,  193.) 

Or,  by  a  liberate  directed  to  the  treasurer  and  chamberlains,  com- 
manding them  liberare  de  thesauro  nostro  such  a  sum.  Mad.  268'.^ 
(Reg.  192,  193.) 

And  such  liberate  was  pro  hoc  vice,  or  for  a  payment  annuatimj  which, 
is  called  a  dormant  or  current  liberate.     Ibid. 

(D  88.)  The  lands  and  real  revenue. 

The  king  m^y  dispose  of  his  lands  and  other  real  revenue  of  inhe- 
ritance, by  his  patent,  to  others,  when  he  pleases.     PL  Com.  213.  b.. 
'    And  not  only  lands  which  he  has  by  descent  or  purchase,  but  also, 
which  are  settled  upon  him,  his  heirs  and  successors,  by  parliamentr 
R.  5  Mod.  47.  55.     Skin.  602. 605. 

So,  the  customs,  exjdse,  &a  given  to  him  and  his  heirs.  5  Mod«  56. 
Skin.  602. 

So,  the  king  may  mortgage  his  lands. 

And  the  mortgagee  ought  to  demand  the  money  at  the  day,  at  the 
receipt  of  the  exchequer;  otherwise  the  king  may  re-enter.  R.  Mo.. 
556,  557. 

So,  the  king  may  grant  a  rent- charge,  W  annual  sum,  to  be  paid  out 
of  his  possessions  or  revienue.     Per  Holt,  Skin.  607* 

And  if  he  grants  an  annuity,  or  annual  payment  of  a  sum,  it  does 
not  charge  his  person,  but  his  possessions.     Skin.  607^ 
,    And  such  annui^  or  rent-charge  is  assignable  to  another,  in  part  or 
in  the  whole.     Ibid. 

So^  the  king  may  convey  lands  of  which  he  is  seised  in  right  of 
the  duchy  of  Lancaster,  by  feofiment,  and  there  ought  to  be  livery 
by  attorney.  R.*  1  Lev.  29.  Not  when  united  to  the  crown.  PL 
Com.  214.  a. 

But  by  the  st.  1  Ann.  7.  s.  5.  all  grants,  &c.  by  the  queen  or  her 
successors,  after  the  25th  of  March  1 702,  of  any  manors,  lands,  &c. 
(advowsons  of  churches,  and  vicarages  excepted,)  shall  be  void,  except 
made  for  a  term  of  thirty-one  yenrs  or  under,  or  for  three  lives,  or  for  a 
term  determinable  on  one,  two,  or  three  lives,  or  in  reversion,  making 
up  the  term  of  thirty-one  years,  or  three  lives,  &c.  to  commence  from 
the  date  or  making,  subject  to  waste,  and  reserving  the  usual  rent  or 
more;  or,  if  no  rent  bemre^  reserving  a  rent  not  less  than  atbird  part 
of  the  clear  yearly  value,  payable  to  me  queen  and  her  successors  dur^ 
ing  the  whole  term. 

Provided  building  leases  may  be  for  fifty  years,  or  three  liv^s.  Sec 

And  the  hereditary  excise,  revenue,  of  the  post-ofiice,  first-fiiiits  and 
tenths,  fines  for  writs  of  covenant  and  entry  ^t  alienation  office,  post- 
fines,  wine-licences,  sheriiE>'  prefers  and  compositions,  and  seizures  for 
uncustomed  and  ^prohibited  goods,  shall  not  be  alienable,  but  for  &e 
life  of  the  king,  who  grants  them. 

[Stat  17  G.  3.  c.  17«  directs  Enfield  Chabe  to  be  divided  and  in- 
closed.] 

[N.  B«  It  is  surmised  this  act  will  lead  the  way  to  the  improvem^lf 

of 
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of  other  of  the  king's  lands,  now  yielding  little  profit,*  and  that  it  was 
promoted  by  the  earl  of  Clarendon,  chancellor  of  the  duchy,  vrith  that 
view.] 

[See  as  to  the  sale  of  the  land  revenues  of  the  crown,  26  G.  S.  c  87. 
30  G.  8-  c.  SO.  34  G.  S.  c  75.  48  G.  3.  c,  73.  52  G.  3.  c  161. 
53  G.  3.  c  121.  54  G.  3.  c.  70.  55  G.  3.  c.  55.  56  G.  3.  c  128. 
57  G.  3.  c.  97.] 

(D  89.)  When  lands  shall  be  divested  out  of  the  king  : — 

By  office. 

As  the  Ung  takes  by  matter  of  record,  so,  generally,  his  estate  shall 
Dot  be  devested,  without  office  or  other  matter  of  record. 

As,  if  land  be  given  tx>  the  king  by  deed  enrolled,  upon  a  condition ; 
the  grantor  cannot  enter  for  the  condition  broken,  without  office. 

Bat  where  the  king's  estate  depends  upon  the  estate  of  another,  if 
the  former  be  defeated,  the  remainder  to  the  king  shall  be  devested, 
without  office ;  as,  if  land  be  granted  to  A.  for  life,  with  power  of 
re?ocation,  remainder  to  the  king ;  if  the  uses  are  revoked,  the  king's 
remainder  is  devested  without  more.     R.  2  Rol.  215.  1.  45. 

So^ifan  estate  be  demised  to  A.  for  life,  remainder  to  the  king, 
DpoQ  condition,  that  if  the  lessor  pays  to  A.  10/.  he  shall  re-enter;  if 
he  pays  he  may  re-enter,  and  devest  Uie  remainder  in  the  king  without 
office.    R.  2  Rol.  215.  L  35.     Mo.  546. 

(D  90.)  By  judgment :  —  Ouster  les  mains. 

If  upon  a  petition,  monstrance  de  droit j  or  traverse,  the  plaintiff  re- 
covers, judgment  shall  be  given  quod  manus  domini  regis  amffoeaniur  s 
and  thereupon  a  writ  of  ouster  les  mains  goes,  which  is  to  the  effect, 
thai  the  plaintiff  shall  have  his  lands,  seised  by  the  king,  out  of  the 
kingfs  hands.     Stamf.  Praer.  77.'  b. 

Vide  ante,  (D  82.) 

|8rero0artbe  Court*    Vide  Courts,  (N  2.) 
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(A)  labo  mQ|?  mafee  it  p.  94. 

(B)  CDbO  not  p.  94. 

(C)  {jQbat  tbtngs  va&^  be  claimeD  be  preecctption. 

p.  94. 

(D)  JiDbat  not  p.  95. 

(E)  mbat  sball  be  a  gooD  prescription* 

(£  1.)  Must  be  time  out  of  mind.  p.  9^. 

(E  2.)  Must  have  a  long  and  quiet  usage,  p.  96. 

(E  S.)  Must  be  certain,  p.  97* 

(£4.)  Must  be  reasonable,  p.  97* 

•(F)  mw 
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(F)  ^KSbat  0&an  not  tie  900D. 

(F  1.)  Prescription  against  the  king.  p.  98. 

(F  2.)  To  do  a  wrong,  or  a  nusance.  p.  98. 

(F  3.)  Contrary  to  a  statute,  p.  99- 

(F  4.)  Contrary  to  another  prescription,  &c.  p.  99* 

(6)  ^oto  a  pre0crtption  0ball  tie  Dedtrogeo.  p.  lOo. 
(H)  f^m  pleaDeD.  p.  loo. 

(A)  223bo  mag  ma&e  it 

■ 

[All  prescriptions  must  have  a  legal  origin ;  but  customs  need  not. 
6  Co.  59.  Hob.  86.  1  Vent  S83.  386.  1 1  Mod.  148.  1 61 .  Dougl. 
126.] 

A  prescription,  regularly,  ought  to  be,  by  a  man,  in  him  and  his 
ancestors,  or  in  him  and  those  quorum  statum  tile  habetj  or  by  a  corpor- 
ation, in  them  and  their  predecessors.    Co.  L.  113.  b.    Vide  post,  (H.) 

Yet  an  officer  may  prescribe  in  him  and  all  those  quorum  statum  habet. 
Kit  106. 

So^  the  chancellor  may  prescribe,  that  he  and  all  chancellors,  &c. 
have  used,  time  whereof  &c.  though  he  be  not  a  corporation,  and  has 
the  office  only  at  will.    Ibid* 

So,  the  CL  J.  of  B.  may  prescribe,  that  he  and  all  Ch.  Justices  of 
B«  have  used  to  grant  such  offices.     Ibid. 

So^  a  seiieant  at  law,  that  he  and  all  Serjeants  have  used  to  be  im- 
pleaded by  bill,  and  not  by  original.     2  Rol.  264.  1.  10. 

An  attorney,  that  he  and  all  attomies  of  the  same  court  have  privilege. 
2  Rol.  264.  1.15. 

An  under-sheriff,  that  he  and  all  under-sheriffs  have  used  to  take 
such  fees.     2  Rol.  264.  1.  27. 

(B)  mbQ  nat 

But  where  an  officer  is  only  at  will^  it  is  more  proper  to  allege  a 
custom,  than  to  make  a  prescription ;  as,  the  Ch,  Justice  of  B.  may 
allege  a  custom,  that  every  Ch.  Justice  of  B.  hath  used  to  make  a  grant 
of  such  an  office.     2  Rol.  264.  1.  20. 

So,  a  sheriff  cannot  prescribe,  that  he  and  all  sheriffs  have  used, 
&c  for  he  is  but  an  annual  officer,  and  removeable  at  wilL  2  Rol. 
264.  1.  23. 

[None  can  prescribe  (for  right  of  common)  but  such  whose  interests 
are  permanent ;  therefore  tenant  at  will  or  for  life  cannot  prescribe,  nor 
the  occupier  of  a  house ;  but  they  may  in  the  usage  and  custom  of  the 
vilL     2  Wils.  258.] 

[A  copyholder  cannot  prescribe  in  a  que  estate^  because  the  freehold 
interest  i^  in  the  lord.     Doug.  713.] 

(C)  Wfy&t  tbingg  mas  tie  cldtmeD  bg  prejicnptiom 

AU  franchises  or  privileges,  which  a  man  may  have  widiout  a  title 

appearing 
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appearing  upon  recordt  he  may  claim  by  prascriptipi^;  a%  wei&,  68- 
tnys,  wreck,  treasure-trove,  &c.  Co,  ll  114.  b.  2  RoL  370.  L  45^ 
5  Ca  109.     Vide  Waife.     Vide  Franchises,  (A  1.) 

So^  royal  fishes;  as,  whales,  sturgeons,  &c.     Co.  L.  114>.  b. 

So,  a  park,  warren,  &c«     Ibid. 

So,  fiurs,  markets,  frank-foldage,  toll,  &c.     Ibid. 

[Tlie  general  rule  with  regard  to  prescriptive  claims  is,  that  every 
such  claun  is  good,  if  by  possibility  it  might  have  had  a  leggl  com- 
mencement. An  exception  to  this  role  is  the  claim  to  toll  mcnrough^ 
where  it  is  necessary  to  shew  expressly  for  what  consideration  it  was 
granted ;  though  there  seems  to  be  no  reason  for  the  exception.  1  T* 
E.  667.] 

A  corp<M:ation  may  be  by  prescription*     Ibid. 

So^  a  man  may  claim,  by  prescription,  liberty  to  hold  courts^  a 
court>leet,  hundred,  &c.     do.  L.  114. 

The  custody  of  a  gaol,  &c     Co.  L.  114.  b. 

So,  a  man  may  claim  by  prescription,  to  be  tenant  in  common  with 
aoodier.     Lit.  s.  310.     2  RoL  264.  1.  32. 

[So,  a  man  may  prescribe  to  be  exempted  from  serving  on  juries; 
these  exemptions  are  not  taken  away  by  any  of  the  statutes  concerning 
jaries.    Doug.  188.] 

« 

(D)  mbeit  not 

But  franchises  or  liberties,  which  cannot  be  seised  as  forfeited  be- 
fare  the  cause  of  forfeiture  appears  upon  record,  cannot  be  claimed  by 
prescription ,  as,  bona  et  cataUa  proditorumy  Jelon^  Jelan,  de  se^  J^i" 
trvor^  ialagat,f  aid  in  exigend.  positor,  Co.  L.  114.  a.  2  Rol.  270. 
I W.    Vide  Waife  (B  —  C  —  D).     Vide  Franchises,  (A  2.) 

Deodand,  sanctuary,  &c.  Co.  L.  114.  a.  Vide  Waife,  (E  1,  2.)— 
AUuration  (D). 

Privilege  to  make  a  corporation,  coroner,  conservator  of  the  peace. 
tc    Co.  L.  114.     Vide  Franchises,  (F  5.) 

To  have  a  conusance  of  pleas,  &c.  Co.  L.  114.  a.  Vide  Courts, 
(PS.) 

So^  a  man  cannot  make  title  to  land,  by  prescnption.  Co.  L.  1 14« 
b.    8  Rol.  264.  I.  3. 

Nor  can  he  daim  to  be  joint^tenant  with  another ;  for  the  survivor 
ties.    Co.  L.  195.  b. 

Tet  a  man  may  daim  a  county  palatine  by  prescription,  and  in  le- 
mct  thereof  to  have  bona  ei  catalla/elon.j  Sec  Co.  L.  114.  b.  Vide 
Frandiises,  (D  1.) 

(E)  SBbat  0baU  be  a  good  pre0cnptiom 

(E  1.)  Must  be  time  out  of  mind. 

To  eveiy  prescription  there  are  two  inseparable  incidents;  time  and 
iMflc    Co.  L.  113.  b.    Vide  Copyhold,  (S  2.) 

rrescription  and  time,  whereof  no  memory  runs  to  the  contrary,  are 
^  one  m  law.    Lit  s.  170. 

And  this  is  understood,  not  only  of  the  memory  of  any  one  living, 

but 
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bot  also  of  proof  by  any  record  or  writing,  or  otherwise  to  the  con* 
trary ;  for  that  shall  be  said  within  memory.     Co.  L.  1 15.  a. 

[Tims  a  lease  of  ground  for  fifty-six  years,  to  be  a  passage,  shews  it 
is  not  by  prescriptioa;  and  suflering  it  to  be  used  for  tnree  or  four  years 
after  the  expiration,  will  not  amount  to  a  gift  to  the  public. 
Str.  909.] 

And  therefore  where  there  is  any  proof  of  the  commencement,  or 
original,  of  any  thing,  it  cannot  be  claimed  by  prescription ;  as,  if  a 
iricarage  be  endowed  de  minutis  dectmis  1310,  and  the  parson  appro- 
priate be  sued  by  the  vicar  for  them ;  the  parson  cannot  prescribe 
against  such  demand ;  for  his  prescription  must  begin  after  the  endow- 
ment, which  is  within  time  of  memory.     R.  2Rol.269.  I.  50. 

So,  though  a  prescription  be  allied  for  things  spiritual  or  ecoles- 
iastical,  it  ought  to  be  time  whereof,  &c.  though,  by  the  canon  law,  it 
is  restrained  to  forty  years.     2  Inst.  653, 

Yet  where  the  commencement  and  original  were  before  the  time  of 
king  R.  1.  it  may  be  claimed  by  prescription ;  for  all  time  before  R.  1. 
is  called  time  out  of  memory,  upon  an  equitable  construction  of  the  st. 
W.  2.  which  limits  it  for  a  writ  of  right     2  Rol.  269.  1.  10—45. 

[A  grant  or  charter  from  the  crown,  which  ought  to  be  by  matter  of 
rebord,  may,  under  circumstances,  be  presumed,  though  within  tune 
of  legal  memory.     Cowp.  102.] 

[A  presumption  founded  on  a  possession  of  850  years  was  adjudged 
by  the  court  a  sufficient  ground.     Ibid. 

And  therefore  in  an  annuity  claimed  of  a  prior  by  prescription,  if 
it  be  pleaded  that  the  priory  was  founded  within  memory,  he  ought 
to  shew  the  foundation  since  the  reign  of  R.  1.  began.  2  Rol.  268. 
L  25.  269.  1.  50. 

So,  a  charter,  &c.  before  the  time  of  R.  1.  may  be  used  as  evidence 
of  a  prescription  for  a  thing  granted  by  the  charter.     2  Rol.  268.  1.  5. 

[The  rule  with  regard  to  prescriptions  is,  that  every  prescription  is 
good,  if  by  any  possibility  it  can  be  supposed  to  have  had  a  le^  com- 
mencement    1  T.  R.  667.] 

[An  ancient  grant  without  date  does  not  necessarily  destroy  a  pre- 
scriptive right;  for  it  may  be  either  before  time  of  memoir,  or  in  con- 
firmation of  such  prescriptive  right,  which  is  matter  to  be  left  to  a  jury. 
2  Bl.  Rep.  989.] 

[Possession  for  above  100  years  of  a  pew  in  a  church  is  not  a  suf- 
ficient title  to  maintain  an  action  on  the  case  for  disturbance  in  the 
enjojrment  of  it ;  but  the  plaintiff^  must  prove  a  prescriptive  right  or 
a  &culty,  and  should  claim  it  in  his  declaration  as  appurtenant  to  a 
messuage  in  the  parish.    1  T.  R.  428«] 

[Uninterrupted  possession  of  a  pew  in  the  chancel  of  a  church  for 
thirty  years,  is  presumptive  evidence  of  a  prescriptive  right  to  the  pew 
in  an  action  against  a  wrong-doer;  but  that  presumption  may  be  rebutted 
by  proof  that  the  pew  was  not  in  existence  thirty  years  ago. 
5  T.  R.  296.] 

(£  2.)  Must  have  a  long  and  quiet  usage. 

.  So,  every  prescription  ought  to  have  long^  continual,  and  peacoabie 
usage,  or  enjoyment    Co.  L.  118.  b. 

And 
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«  * 

And  tbereforey  if  repeated  usage  cannot  be  proved,  the  prescription 

So,  if  an  usage  within  time  of  memory  cannot  be  proved,  the  pr«»- 
scripdon  &]]s;  as,  if  a  town  was  incorporated  before  the  time  of  R«  1. 
and  tlieir  franchises  were  never  afterwards  used,  they  are  lost  2  Rol. 
268.  L  S2. 

Yet  a  tortious  interruption  of  the  usage,  for  ten  or  twenty  years,  does 
not  destroy  a  prescription ;  as,  if  a  prescription  be  allqped  of  a  modus 
for  tithes  of  lambs,  and  it  be  found  that  such  modus  was  paid,  time 
whereof  &c  till  twenty  years  last,  and  for  that  time  tithes  in  specie ; 
yet  the  verdict  is  for  the  prescription.     Co.  L.  114.  b.    2  Inst  6SS*  , 

So^  if  the  plaintiff  in  a  writ  of  mesne  prescribes  for  acquittal,  and 
h  be  found,  that  at  all  times  there  was  acquittal,  till  a  purchase  by  the 
gnodfiither  of  the  plaintiff  and  since  no  acquittal,  the  verdict  is  for  the 
jWntiff.     Co.  L.  114.  b.     2  Rol.  271.  1.  40. 

If  a  man  prescribes  for  common,  and  the  usage  was  discontinued  for 
nuunr  years  oy  a  lease  of  the  terre-tenant     2  Inst  654. 

If  tenants  of  antient  demesne,  by  coercion,  have  paid  toll,  &c.  for 
many  years.     2  Inst  654. 

[If  an  impropriator  makes  a  lease  of  a  farm,  and  all  tithes  thereto 
belcmging^  or  therewith  usually  letten,  and  afterwards  makes  a  lease  of 
the  rectory,  and  the  lessees  of  the  rectory  have  usually  received  the 
tithes  of  the  farm,  and  the  lessees  of  the  urm  never  have;  the'  tithes 
shall  be  paid  to  die  lessee  of  the  rectory.  But  as  to  the  impropriator 
hifflsd^  Q.     Bunb.  274.] 

(E  3.)  Must  be  certain. 

So,  a  prescription  oueht  to  be  certain ;  and  therefore,  a  custom  or 
prescription  for  copyholders  pa3ring  to  the  lord,  for  a  fine  upon  a  deaths 
tvo  years'  rent  or  less,  is  ill.  R.  2  Rol.  264.  L  54.  Vide  Copyhold^ 
(S 19.) 

So»  a  prescription  to  pay  for  tithes  Id.  ov  thereabouts  for  every  acre 
oTanble.     R.  2  Rol.  265.  1.  5. 

Bat  a  prescription,  that  magna  pars  rimdi  runs,  &c.  is  good ;  for  it 
is  not  necessary  to  show  how  much.     R.  4  Co.  88.  b. 

[And  a  prescription  to  take  three  bushels  of  barley  out  of  evenr  ship's 
cirgo  of  barley  brought  upon  the  key  for  exportation,  is  good.  Str. 
1228.    Wis.  91.] 

That  he  oudit  to  have,  as  appurtenant  to  his  house,  so  much  estovers 
u  a  man  can  dig  in  one  day,  without  saying,  to  be  burnt  in  his  house ; 
far  it  b  ascertained  by  being  confined  to  so  much  as  a  man  can  dig  in 
one  day.    R.  1  Lev.  231. 

(£  4.)  Must  be  reascmable. 

So^  eveiy  prescription  ou^ht  to  be  reasonable;  and,  therefore,  a  man 
cu&ttt  prescribe  for  an  heriot  upon  the  death  of  every  stranger  within 
his  manor.    Vide  Copyhold,  (SS,  &c) 

Nor,  for  warren  in  the  lands  of  a  stranger,  which  are  not  within  his 
fee,  or  seigniory.    2  RoL  265.  1. 52. 

Nor,  for  setting  out  his  tithes  without  the  view  of  the  parson.  R. 
Hoik  107. 

VfuVlI.  H  '  So^ 
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So^  a  man  caimot  prescribe,  that  he  and  his  aDoestors,  sased  of  tbe 
manor  of  C^  have  been  exempted  from  the  government  of  the  mayor 
of  IxmdoQ  (where  it  lies)  and  his  officers;  fiir  what  would  be  to  be 
widiout  government.     R.  2  RoL  265.  1.  20. 

Nor,  that  he  has  the  assize  of  bread  and  ale^  and  the  search  and  cor- 
rection of  weights  and  measures,  without  having  a  court  for  it;  for  that 
is  proper  to  the  leet     R.  2  RoL  265.  L  25. 

Nor,  that  no  forester,  sherifl^  &c  intermeddle  in  his  manor,  if  he 
has  not  a  court  there.    Jon.  271. 

So^  a  sheriff  cannot  prescribe  for  the  taking  of  gifts  for  doing  his 
office.     2  Rol.  266.  I.  10.  50. 

So,  a  lord  of  a  leet,  who  has  no  land  besdes  his  le^  cannot  pre- 
scribe to  have  the  wasts  of  the  town  where  his  leet  is,  against  the  lord 
of  the  same  town.     2  RoL  266.  L  52. 

But  a  prescription  may  be  reasonable,  though  it  be  unusual,  or  in- 
convenient ;  as,  a  man  may  prescribe  for  a  way  over  a  church-yard,  or 
through  the  church.    2  RoL  265.  L  40. 

For  estaoers  for  repairing  or  buQ^ng  new  houses*  Per  three  J. 
2  Cro.  25. 

So,  a  corporation  may  subscribe  for  Sd.  per  pound  of  all  mer- 
chandize in  such  a  port,  in  respect  that  it  is  owner  of  the  port,  and 
maintains  the  key,  and  a  crane^  and  perches  for  the  directing  ships  in 
the  channel.     R.  2  RoL  265.  L  SO.     Vide  Copyhold,  (S  18.) 

A  lord  of  a  manor  may  prescribe  for  folaage,  and  that  none  erect 
hurdles  there  in  his  own  land,  without  licence.     R.  1  Leo.  II. 

[A  lord  of  a  manor  may  prescribe  for  toll  of  all  goods  landed 
widiin  the  manor  in  consideration  of  repairing  a  whail  within  the 
.manor;  though  the  prescription  be  laid  more  extensivdy  than  the 
consideration  aU^^.     Cowp.  470 

[Th^  lord  pf  a  franchise  h  not,  as  such»  bound  to  repair  a. gaol 
within  it;  but  he  may  be  subject  to  such  a  chaige  by  immemorial 
usage.    6  T,  R.  373.} 

(F)  mw  0baU  not  be  0OO&. 

(F  !•)  Prescription  against  the  king. 

But  a  prescription  is  not  good  which  runs  against  the  king's  right ; 
for  nullum  tempus  occurrU  regt.  2  RoL  364. 1.  40.  [Vide  stat.  9  Geo. 
3.  c.  16.    Vide  Copyhold,  (S  12.)] 

As,  if  the  king  was  patron  of  right  of  a  chapel|  no  other  can  have 
it  by  prescription.     2  KoL  364.  L  42. 

[Yet  if  a  man  dauns  tythe-hay,  under, an  express  grant  of  the  kingy 
and  has  never  received  any  for  many  (as  120)  years,  he  shall  not  re- 
cover it.    Bunb.  262.]. 

So,  a  man  cannot  prescribe  to  have,  or  be  discharged  oi^  the  great 
custom,  which  is  an  antient  revenue  of  the  crown.    R.  2  RoL  264/  u  45. 

So^  a  jpieseription  for  toll,  wreck,  &c.  does  not  extend  to  the  king's 
goods.    Dav.  33.  b. 

(F  S.)  To  do  a  wrong,  or  a  nuaance. 

So,  a  man  cannot  prescribe  to  do  a  wrong  or  a  nusance;  as,  to 
erect  a  dove-cote.     R.  2  RoL  265.  L  10.    2  Cro.  491. 

To 
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To  put  1<^  pc^inif  or  wood  for  a  continuance,  in  the  highway. 
R.  9  Rel.  2%5.  his.     R.  ^  Cro.  446. 

To  make  assart  or  wast     Semb.  Jon.  271. 

So,  a  corporation  cannot  prescribe  to  arrest  upon  suspicion  of  fee 
QqJ7,  and  inaprison  for  three  days,  and  then  send  to  the  comipon  ^u)L 
2  4ol  ^5. 1.  50. 

(F  30  CpntTfiry  to  ^  statute. 

* 

So  a  man  cannot  prescribe  against  a  statute;  for  that  is  the  highest 
record.    Co.  L.  115.  a.    Vide  Copyhold,  (S  5.) 

But  be  may  prescribe  against  a  statute,  where  h\s  prescription  is 
preserved  by  another  statute.     Co.  L.  115.  a. 

And  therefore  a  custom  in  London,  that  an  apprentice  (o  one  tr^de 
within  the  city,  may  use  any  other  trade  there,  shall  be  good,  not^ 
vithstanding  the  st.  5  £1.  4.     Semb.  Cro.  Car.  847*  516. 

So,  where  a  statute  is  in  the  affirmatiye  only,  a  man  may  prescribe 
fertile  same  inatter;  as,  the  custom  to  devise  remains,  notwithstand- 
ing die  statutes  32  &  34  H  8.  which  ^ves  power  to  devise.  Co.  L« 
115.  a.  .     ^ 

S(H  if  a  statute  in  the  negative  be  only  declaratory  of  the  common 
I|ir»  9  man  may  prescribe  against  the  statute  as  well  as  against  the 
common  law ;  as,  where  the  st.  M.  Cb.  35.  says,  that  the  leet  shall  be 
boldeq  op)y  bis  in  anno^  at  Michaelmas  and  Easter,  which  was  the 
comnKHi  law,  the  lord  may  prescribe  to  hold  it  at  other  times  and 
dhm.    Co.  L.  115.  a.    Vide  Lee^  (C.) 

\i^ere  the  stt  34  Ed.  1.  deforestis^  enacts,  that  nope  shall  cut  dowp 
his  trees  in  a  forest,  without  the  view  of  the  forester,  which  was  the 
amnion  law,  a  man  may  prescribe  to  cut  down,  without  his  view. 
Co.  L  1 15.  a.     R.  cont    Jon.  270.  291 .    Vide  Chase,  (N  3.) 

(F  4.)  Contrary  to  another  prescription,  &c. 

8o^  a  man  cannot  prescribe  against  another  prescription ;  for  the 
one  is  as  antient  as  the  other;  as,  if  a  ipan. prescribe  for  a  woy^  light, 
or  atfaer  easement,  another  cannot  prescribe  for  liberty  to  stop  it  when  * 
he  pleases.     B.  9  Co.  58.  b.    2  Mod.  105.    Vide  Copyhold,  (3  1 7.) 

8o^  a  m^n  caanot  claim,  by  prescription,  a  liberty  given  to  him  by 
the  eoqunon  law ;  as,  for  privilege  to  abate  a  nusance. 

To  distrain  for  a  rent-service. 

To  pay  tithes  without  fraud.     R.  Hob.  107. 

So^  a  man  cannot  controvert  the  commencement  of  a  prescription ; 
16,  if  a  mail  prescribes  for  rent,  and  io  distrain  for  it,  it  cannot  be  aji- 
i^ed  that  it  was  always  paid  by  coercion.     Co  L-  1 14.  a. 

Bui,  a  man  may  prescribe^  ibat  a  lord,  for  him  and  his  tenants, 
luth  paid  so  mueh;  and  in  respect  thereof,  he  and  his  tenants 
voe  oischanrad  of  t3^«s;  and  that  he  is  tenant  of  a  teii^meot,  iprhich 
tsne  whereof  &c  was  panel  of  the  manor;  though  the  one  pres^rip- 
tin  nrast  ba  priiv  to  the  other.     R.YaL2. 

So^  ha  may  prescribe  £>r  liolding  a  court,  and  that  the  cpi^rt,  tine 
«Wbq^  Icc.  issaed  proeass.    B.1  SaL  S03. 

So,  he  nuiy  prw^ril^  fiar  a.  things  which  qualtfi^  imotjij^  pre- 

H  2  scription; 
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scripdon ;  as,  if  A.  prescribes .  for  common^  B.  may  prescribe  to  in- 
close, "when  he  has  lands  lying  there  together.     Semb.  2  Mod*  104. 

(G)  l|)otu  a  pre0cription  le^aU  be  ntetto^tn. 

If  a  man  prescribe  to  a  thing  which  is  totally  destroyed,  the  pre- 
scription is  gone;  as,  if  the  repair  of  a  castle  be  claimed  by  pre- 
scription, and  the  castle  be  demolished,  the  prescription  is  destroyed. 
4  Co.  88.    Vide  ante,  (E  1,  &c.)— Dismes,  (E  IS.  20.) 

So,  if  a  man  has  franchises  by  prescription,  and  the  king  grants 
the  same  liberties  to  him  by  charter ;  he  cannot  afterwards  claun  them 
by  prescription.  When  extinguished  by  unity  of  possession,  vide 
Suspension  (6.) 

So,  if  a  modus  be  not  entirely  settled,  payment  in  kind  destroys  it. 
Sav.  IS.    Vide  Dismes,  (E  20.) 

But,  a  circumstantial  variation  in  a  thing,  to  which  a  prescription 
is  annexed,  does  not  destroy  the  prescription  ;  as,  if  a  man  prescribe 
in  modo  decimandi  for  the  tythes  of  a  park;  if  it  be  disparked,  the 
prescription  continues ;  for  it  is  annexed  to  the  lands.    R.  Hob.  S9. 
Vide  Dismes,  (E  20.) 

Or,  for  tythes  of  a  mill,  and  two  new  mill-«tones  are  added.  Dub. 
Shoi281.     R.  4  Mod.  45. 

If  a  corporation  prescribes,  and  afterwards  has  a  new  name,  &c.  the 
prescription  continues.     4  Co.  87.  b. 

If  a  man  prescribes  for  a  waters-course  to  a  fulling-mill,  and  he  con- 
verts it  to  a  grist-mill.     R.  4  Co.  87. 

So,  if  he  claims  estovers  to  a  house,  which  is  pulled  down ;  if  it  be 
afterwards  rebuilt,  the  prescription  revives.     Hob.  39.     4  Co.  87.  b, 

(H)  ^oto  pleaDCD- 

[An  prescriptions  are  in  their  nature  entire;  and  when  they  are 
pleaded  the  adverse  party  cannot  deny  a  part  only*  but  he  must 
eidier  demur  or  traverse  the  whole.  If  the  defendant  plead  a  pre- 
scription, and  fail  in  proving  any  part  of  it  in  evidence,  he  must 
&il  in  the  whole.    4T.  R.  159.] 

[Where  an  individual  has  enjoyed  a  rieht  time  out  of  mind,  without 
being  able  to  trace  the  origin  or  foundation  of  his  right,  a  ^rant  is 
presumed,  and  the  right  must  therefore  be  claimed  by  prescription ; 
but  when  the  claim  depends  upon  a  general  rule  of  property  within 
certaih  limits,  it  must  be  alleged  as  a  custom,  or  kx  loci.   6  T.  K.  412.]] 

Every  one  who  pleads  a  prescription,  ought  to  allege  it  in  him  who 
4ias  the  inheritance ;  as,  to  say  that  he  is  seised  in  fee,  and  he  and  his 
-ancestors,  or  he  and  al}  those  quorum  statum  ipse  habet^  &c.  Co.  L. 
113.  b.    Vide  ante,  (A). 

Or,  that  a  corporation  and  their  predecessors.    Co.  L.  1 13.  b. 

[ITierefore,  if  tenant  fbr  years  pleads  a  prescription  in  his  own  name, 
it  is  bad ;  it  ought  to  be  in  the  lord's,  who  is  tenant  in  fee.     ForU 

S40.] 

And  therefore,  where  4i  copyholder  prescribes  for  ccHnmon,  &c«  in 
alieno  solOj  he  ought  to  presortbe  that  the  lord  of  the^  in«iior,  who 
has  the  f<4,  time  whereof,  &c.  had  common  there  fbr  hka  and  ^S 
tenants,     ^l.  4Co.  Sl.b.     Vide  Copyhold,  (P  4.) 

And 
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And  where  cmnmoa  is  claimed  in  the  soil  of  the  lord,  so  that  he- 
cannot  prescribe  in  himt  he  ought  to  alle^  it  by  way  of  custom ;  fi>F 
be  cannot  prescribe  in  himself  in  respect  <?  the  baseness  of  his  estate. 
R.  4  Co.  31. 

[A  copyholder  cannot  prescribe  in  a  que  estate.    DougL  7 IS.] 

So»  a  man  cannot  allege  a  prescription  for  common,  or  other  profft^^ 
kalienosolo^  in  the  inhabitants  of  a  town,  or  of  ih^  antient  houses  b€ 
^Urmirationeresidetdue ;  for  the  inhabitants,  perh^s,  have  not  the 
inheritance.  R.  6  Co.  60.  2  Cro.  152.  2  Leo.  44.  Godb.  97. 
&  2  Cro.  446. 

So,  he  cannot  prescribe^  that  every  pcUer-^amilias  of  an  antient 
bouse  had  common,  &c.  for,  perhaps,  he  was  but  tenant  for  years,  at 
will,  by  statute-staple,  &c.     R.  6  Co.  61.  a. 

So^  it  is  not  good  that  every  freeman  iota  corporation  had  common; 
but  he  ought  to  prescribe  in  the  corporation.     R.  2  Jon.  115.    > 

So,  he  cannot  prescribe,  that  A.  tenant  for.  life,  and  B.  in  remain-^ 
der,  ought  to  have  common.    Dub.  1  Leo.  177.     Cro.  £1.  IM. 

That  A.  who  has  a  grant  to  be  parker  for  his  life,  and  his  prede- 
cessors have,  time  whereof,  &c.     Semb.  Dy.  71. 

So»  he  cannot  say,  all  the  possessors  of  such  land  ought  to  make* 
faices.    Semb.  2  Cro.  665. 

So^  if  a  jury  finds  that  all  occupiers  have  used  to  repair,  it  is  not  a 
1^  finding  of  a  prescription;  for,  perhaps,  the. occupiers  were  only 
particular  tenants,  and  their  acts  do  not  bind  the  inheritance.  IL 
5Ca.98.  b. 

Or,  a  declaration  alleges  a  custom,  that  all  occupiers  of  a  close 
ought  to  have  a  way,  &c     R.  Cro.  Car.  410.    Jon.  367. 

So,  if  it  be  alleged,  that  A.  ei  ornnes  tenuram  iliam  habentesy  have 
Bsed,  &c  it  is  not  good.     Godb.  54. 

Bat  inhabitants,  &c  may  prescribe  for  an  easement,  &c.  in  aUeno, 
uHo:  as,  for  a  way,  &c.  6  Co.  60.  2  Cro.  152.  Semb.  (cont)  Cro. 
EL  (441.)  180.    Cro.  Car.  (R.  ace.)  419. 

So,  inhabitants  may  prescribe  to  have  sacraments  administeried,  or 
farboriat  in  the  church-yard.     2  Rol  264. 1. 16* 

So,  to  be  disdiarged  of  toll.     R.  2  Sho.  257. 

So,  for  the  privily  of  dancing  in  the  dose  of  anoUier.  R.  1  Lev.  176.- 

[A  custom  for  dU  the  inhabitants  of  a  parish  to  play  at  all  kinds  of 
bvfiil  games,  sports,  and  pastimes,  in  the  close  of  A.,  at  all  seasonable 
times  of  the  year,  at  their  free  will  and  pleasure,  is  good.  2  H» 
BL393.]  .  ^ 

[A  similar  custom  for  all  persons  for  the  time  bein^  bebg  in  the 
said  parish,  is  bad.    Ibid.] 

[A  custom,  that  <*  where  the  customary  tenant  of  a  manor  has; 
coBl-mines  lying  under  the  fireehold  lands  of  other  custoBiary  tenants, 
widiin  and  parcel  of  the  manor,  he  may  sink  pits  in  those  lands  to  set . 
^  coalsy  &C. ;  may  lay  the  coals  when  got,  and  the  ^urth  and  rub- 
iMdi,  ftc.  on  the  Imd  near  to  such  pits,  such  lands  being  custaaiary 
teoonents  and  paxoel  of  Ae  manor^  there  to  remun  and  continue  (not , 
saying  how  long  or  for  a  convenient  time) ;  may  lay  and  continue 
^Bood  there  for  the  necessary  use  of  the  pits;    may  take  away  in 
cvts  and  waggons  part  (not  saying  how  much)  of  the  coals,  and  bum  • 
*nd  make  into  cinders  the  other  ^p9ti^  there  at  hb  will  a^d  pleasure," 
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h   a  btfd  ciMotn,  as  being  uticertaiti   and  umwuuuahh.    Wilki^ 

S60.] 

So,  inhabitants  may  prescribe  for  a  matter  of  disdiafge  in  their  owil 
soil;  as  in  modo decimandi.  6  Co.  60«  2  Cro.  152.  Semb.  Hob*  8& 
R.  Hob.  1 18.     R.  3  L^y.  386. 

Bo,  it  will  be  a  good  prescription  to  day^  quod  tetienietf  et  nccitpatores 
of  such  a  close,  ought  to  repair  the  fentes ;  for  tenentes  impml^  the 
tenants  of  the  fee.     R.  I  Sal.  385,  336.     Semb.  fi  Cro.  665.  . 

£So,  thouffh  the  pfetrish  at  large  be  primAJhcie  bound  to  tefikt  ftdl 
high  roads  Tying  within  it,  yet,  by  prescription^  they  may  throw  the 
(inus  on  particubr  persons,  by  reason  of  their  toiitr^  2  Tertan  Rep. 
106.] 

That  the  burgesses  in  a  corporation,  inhabitants  in  meteoages  fhetei 
Oilight  to  have  common  \  for  the  comtnon  is  not  allegkl  due  to  in- 
habitants, but  to  burgesses,  who  inhabit  there ;  and  to  saT  that  eVety 
burgess  dhall  have  it,  is  as  well  as  that  the  corporathm  dnall  haift  it 
for  them  and  every  burgess.     R.  2  Lev.  253. 

That  all  farmers ;  for  that  is  tantamount  to  all  occupiers*  R.  (dMit) 
S  Lev.  163. 

When  a  man  may  prescribe  by  a  ;«ir  estate  vide  Pl6ader^  (£  689  M.) 

If  a  man  claims,  by  prescription,  a  thing  inoident,  8cc.  to  anodiei^ 
he  ought  to  say,  tfiat  the  thing,  to  Which,  tut.  ^  atUifna  i  as,  if  he 
prescribed  in  modo  decimandi  to  a  parity  he  may  say)  fnod  nf  nk/lfaaw 
pctrcus.    Hob.  44. 

So,  if  he  alleges  an  usage  to  put  swine  into  a  park,  as  incident  to  Ihfc 
oiBce  of  parker.    Dy.  7 1  •  b. 

If  he  alleges  a  custom  ill  a  toWn,  it  is  sufiideili  to  layi  iMf^m  tHittii 
10  Co.  59*  b. 

[A  corporation  may  precribe  for  a  port  dUty^  without  ahbwiil^  ttKjr 
lire  owners  of  die  toil,  or  that  they  Irepair.    3  B.  M.  I4df.] 

If  he  allies  a  custom  in  Lotidoui  6cc.  he  bu^t  to  vays  f^^  ^  b^** 
tiqua  civitas.     R.  Cro.  El.  169. 

[A  custom  of  London  mnst  be  pleaded^  or  tiie  ci>urt  tannot  Jadictally 
take  notice  of  it.  Str.  1187.   1  Wtls^S*     8  Alkyns^  44.]         .     . 

But,  if  a  thing  is  not  direttty  mehtioiied,  as  that  Id  WhMh)  flbei  it 
need  not  be  fdleged;  as,  if  he  prescribe  tn  tn&do  dedmandi  ih  to  mtoiy 
acres  in  such  a  park ;  it  is  not  necessary  to  say,  ^^lod  eH  ^ntiqmmpa^Mis. 
R.Hob.  118.  44. 

So,  if  there  be  words  tantamnnnt^  it  is  sufflddnt ;  a%  if  he  s^^  thak 
the  defendant  diverted  a  water-course  i  soliio  et  antiquo  cursu  fo  B  fkiiHi 
Without  saying,  quod  est  antiqmm  mtefldinuM.   3  Lev^  183.   8  Mod.  50. 

So,  if  he  says,  quod  cum  molendinum  JuH  tA  anH^fUO  rrethmiti  R« 
1  Lev.  27S. 

That  he  stopped  h  window  p&r  fMM  tttmin  iflffttri  aMsmnti  A) 
Sikl.  459.  (Semb.  tout  Upon  a  deinuMfer.) 

Yet,  where  a  park,  office^  b^  other  thhig  k  danned  by  ptesdHfitiani 
it  ]i3  not  sufficient  to  sity,  9110^  >est  anti^M  pard$»,  &Ci  but  be  bu^t 
ought  directly  to  prescribe  t6  it     R.  10  Co.  69.  b*    Hob.  44. 

If  a  n^an  makes  title  to  a  thing  by  preiscripdnn^  he  obght  to  iire^ 
scribe  for  it  dire^^tly ;  and  it  \h  not  indent  tn  My,  that  he  anil  til 
whose  estate,  &c.  have  nsed,  8tic.  fts  if  he  prdscribei  for  pipage,  tor 
goods  exposed  in  a  market.     R.  9  Joii.  2S7. 

So, 
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So^  r^iilarly ,  he  ought  to  ptaseirfb^  fai  aa  uMige ;  for  it  is  not  suffi- 
deot  to  say,  that  every  tenant  of  a  manor  potuit  et  potuisset  sursum 
reUtrif  kc.     Ray.  4.     S  Leo.  85. 

Bat,  where  a  custom  is  alleged  within  London^  it  is  sufficient  to  say, 
Mtipoisi^  &c     Semb.  Cro.  Car.  S47.    R.  Ray.  4. 

So^  if  a  custom  be  an  mducement  only  to  an  action,  it  is  sufficient  if 
it  be  aliegedy  qttodsolei^  without  sayifi^  solet  tt  debet :  aS)  uicoTeiuint 
ipiittt  an  infimt  for  departure  from  hts  master,  being  an  af^rentice, 
l^dwcastom  of  London.    R.  1  Lev.  12. 

So^  sfter  verdict  it  will  be  well,  if  a  thing  be  allied  by  way  of  pre* 
scriptloa,  where  it  ought  to  be  by  custom.     1  Lev.  177. 

[A  plea  of  prescription  for  conmioa  in  a  me  estate  is  good  after 
Terdict,  thou^  it  be  not  in  express  terms  alleged  that  the  owners  of 
the  estate  have  used  it  time  immanorial.  5  Term  Rep.  147.] 

[In  a  plea  claiming  «  prescriptive  right  as  appurtenant  to  the  defend- 
u£%  estate,  he  must  state  his  tide;     3  T.  R.  766:   2  Wils.  258.] 

[If  a  prescriptive  right  be  pleaded,  the  ^hole,  and  ttot  a  part  only^ 
oust  be  traversed  by  ue  replication.    4  T.  R.  157«] 

[Where  a  prescr^tive  right  is  diaimed  at  all  times;  the  meaning  is, 
attD  usual  times.    2  M.  &.  224. 

For  more  of  tide  Prsesctiptibn,  Vide  Chimin,  (D  2.)  —  Dignity, 
(C  1.)— Dismes,  (E  2,  &c.)  —  Franchises,  (F  4.)  —  London,  (H) 
-Pleader,  (C  38.)  — Rent,  (C  7.)-^  Temps,  (G  12.)  — Toll,  (G  1.) 
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PREAMBLK 

Vide  Paruamc^t,  (R  11.) 

PREBEND  AND  PREBENDARY. 

Vide  Ecclesiastical  Persons,  (C  4.) 


PRLXJEDENCE. 

Vide  Justices,  (D)  —  Ley,  {D  2.)  —  Nobility,  (A). 
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PRELATE* 

VideCEBTivicATE,  (Aa,&c) — EcCLia«A«Ti6iL  Persons,  (C  1, 2.)  — 
EsGusE,  (H 1 1.)  —  Heresy,  (B  2.)  —  Ireland,  (E)  — Justices, 
-(L  3.)— Pleaded,  <S  1 12.)  —  Tisitor,  (A  5. 8.) 
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PREMISES  OF  A  DEED. 

Vifle  YMTy  <E  S,  «.) 
H  4 


PRE-' 
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PRESENTATION. 

Vide  EsoLisE,  (H  Ij  &c.)  —  Pleadeb,  (S  I  5.)  —  Fopebt,  (B  8.) 


PRESENTMENT. 

Vide  Chimik,  (C  11,  12.)-— Copyhold,  (F  10,  11.  — M  7.)  — In- 
dictment, (B — C)  —  Leet,  (G  1,  2.) — Sewers,  (G)— Visitob, 
(A  11.) 

^orrem  prestentntent 

^de  QuABE  Impedit,  (C  1,  &c) 


PRESENT  ESTATE. 

Vide  Chancbby,  (S  Y  8.)  —  Devise,  (N  18.) 


PRESIDENT  OF  THE  COUNCIL. 

Vide  Roy,  (E  2.) 


PRICES  OF  VICTUALS,  &c. 

Vide  Justices  of  Peace,  (B  89.  95.  99.) — ^Leet,  (L  9. 14.) 


PRIMER  SEISIN. 

Vide  pRiEROGATIVE,  (D  59.) 

PRINCE  AND  PRINCESS. 

Vide  Justices,  (K  1,  &c.)— Roy,  (6). 

PRINCIPAL. 

■  '^de  Justices,  (T  1.  &g.) 

IPrmcipal  anD  bail, 

Vide  Bail,  (Q  2,  &c  R  S,  &c.) 

IPrindpal  anD  incioent* 

Vide  Pbohibition,  (G  2S.) 

IPrinctpal  ano  interest. 

Vide  Chanceby,  (S  S  I,  &c.  — .  3  ¥"9.  — .  *  A  1,  &c) 
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[PRINCIPAL  AND  SURETY-] 

[(A)  mbot  0baa  lie  conisiiDercD  a  contract  of  in* 

Oonnitg.]  inira. 

[(B)  Hegal  operation  oC]  infra. 

[(C)  Construction  of.]  infra. 

[(D)  2>uration  ot]  p.  106. 

[(E)  S)ii5c!)arge  ot]  p.  108. 

[(F)  lg>agment0  in  oiscbarge  oC]  p.  109. 

[(G)  3|nDemnitg  firom  another  quarter.]  p.  109. 

[(H)  ai0bt0  of  lefurctg.]  p.  109. 

[(I)  Higl>t0  of  a  co^iflfuretp.]  p.  109. 

[(K)  3fuDicial  proceeDingft] 

Q(K  1.)  Form  of  action.]  p.  110. 
[(K  2.)  Declaration.]  p.  110. 
t(K  3.)  Plea.]  p.  111. 

[(A)  ZSXb&t  0ban  tie  consciDereD  a  contract  of  m 

Dentnitg.] 

[A  written  paqper  addressed  by  A.  to  B.  in  thefollowinc  terms,  **Yoa' 
may  safely  trust  C.  for  the  order  in  qaesticm ;  indeed,  I  nave  no  objeo»- 
tion  to  guarantee  against  any  loss  firom  giTii^  him  this  credit  f*  is  not 
by  its^a  guarantee.    1  M.  &  S.  557.] 

[A  vedlial  decljkration  by  A.,  that  he  would  support  the  bank  of  X. 
widi  30,000/.  followed  by  a  writing  **  authoriang  B.  to  assure  the  in* 
balntants  of  Y.  and  its  vidnity,  j£at  he  undertook  to  be  accountable 
far  die  payment  of  the  notes  issued  by  the  X.  bank,  as  for  as  the  sum 
of  90,0001."  made  to  stop  a  run  upon  the  bank,  does  not  render  him- 
lUUe  at  law  to  any  individud  note-holder.     16  East,  356.3 

£A  b(»id  ocMiditioned  absolutely  for  the  payment  of  money  at  a  certain- 
day,  thourii  it  i^peared  to  have  been  given  by  way  of  indemnity,  ia^ 
not  an  incKmnity  bond.     1  B.  &  P.  638.] 

[(B)  S^egal  operation  ot] 

[A  guarantee  under  seal  by  a  sure^  does  not  extinguish  the  dd)t  of 
the  prntdpaL    6  T.  R.  176.] 

[(C)  (Construction  of.] 

•    CA»-waiiist  a  surely,,  the  contract  cannot  be  carried  beyond  the 

strict  letter.    2  T.  R.  370.]  .        .      ..    e..        . 

[An  eogagement  to  iodemaify  **  anasave  barrnkss,    obliges  the  one 

to 
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to  save  the  other  from  incurring  mj  expenoe^  ftc.  and  not  merdj  to 
reimburse  him  when  incurred.    6  East,  598.] 

[The  extent  of  liability  created  by  an  indmnity  bond  may  be  r^ 
strained  by  the  recitals.    4  Taunt  599.] 

[To  recover  on  a  bond  of  indemnity  from  BAaction,  fltc  notice  that 
a  suit  has  been  commenced  is  not  necessary.  The  use  of  notice  is,  that 
if,  after  it  has  been  given,  the  obUgor  renises  to  defend,  the  judgment 
urUl  be  conclusive  against  him,  that  the  demand  was  a  just  one;  whereas^ 
without  notice,  tne  obligee  must  be  proved  that  fact  by  other  evidence* 
3  T.  R.  374.] 

[To  recover  on  a  bond  of  indemnity,  it  must  be  shown  that  the  party 
was  compelled  by  law  to  satisfy  the  demand.  But  it  seems  that  if  the 
damnification  be  by  action,  of  which  he  gives  the  other  side  notice  who 
refuses  to  defend  it,  upon  which  judgment  goes  i^;ain8t  him,  the  othei* 
is  estopped  aaying  that  the  party  was  not  bound  to  pay  the  money.  3  T. 
R.  374.] 

[Notice  firom  any  quarter,  that  a  derk,  whose  fidelity  the  defendant 
has  guaranteed,  has  embezzled  property,  is  sufficient  to  charge  him^  al 
least  unless  the  plaintiff  has  taJcen  pains  to  conceal  the  fiiot  mm  him^ 
1B.&P.419.] 

[If  the  consideration  paid  for  an  annuity  granted  by  two,  is  appropri-^ 
ated  to  the  use  of  one  cmly,  the  other  being,  within  me  grantee  s  know- 
ledge, only  a  surety  for  the  former  on  the  annuity  becoming  void  through 
de&ult  of  the  grantee  in  not  making  the  necessary  memorial,  the  con- 
sideration 'cannot  be  recovered  against  the  surety  by  money  had  and 
received,  though  he  joined  in  the  receipt  ^ven  for  it;  The  flprantee's 
claim  is  an  equitable  one;  because^  1.  Toe  de&ult  out  <tf  which  thai 
claim  eStose  was  his  own^  and  it  was  no  part  of  the  original  contract  that 
the  mon^  should  be  returned  on  a  nenect  to  enter  a  memorial;  2.  The 
action  for  money  had  and  receiml  is  tor  Uequitafalei  evm  where  it  also 
is  for  a  legal,  demand.    2  T»  R.  SS6.2 

[If  tlie  condition  of  a  surety  bond  be  t^  payBDent  of  a  bill  <tf  eoc^ 
change,  on  its  being  protested  for  noii«)>ayinent;  a  fHotest  for  noiH 
acceptaaoe  is  not  a  substantial  oomfdiance  with  the  cotodition»  C  T.  R. 
200.  S.  a  163.     2  ti.  B.] 

[The  surety  of  a  parish  collector  is  liable^  though  tiie  coUeotor  ^fm$ 
dionissed  before  notice  had  been  given  to  the  surety  that  he  was  a  de^ 
foulter,  or  indemnity  debuuldedw     14  East,  510.] 

[A  party  having  contracted  to  guarantee  a  biU  to  be.  drawn  for  n 
speoifie  sum,  is  not  liable  even  to  the  extent  of  that  son  oh  a  biU  wbich 
exceeds  it.    2  Taunts  206.] 

[(D)  t^uration  ot] 

[As  every  partneisship  ceases  to  be  the  same,  if  any  alteration  is  made 
in  the  parties  composing  it^  so  the  prospective  operation  of  a  guarantee^ 
given  to  a  partnership,  wul  cease-upon  any  change  either  by  Ae  deith 
or  withdrawing  of  any  of  the  partners,  unless  the  guarantee  itseUTcdUtaih 
some  provision  contemplating  such  change,  and  continuing  its  oper- 
ation to  the  succeeding  partnership.     7  T.  R.  25**     8  East,  484.] 

tPnture  partners  are  entitled  to  the  benefit  of  a  secufity  &r  ihe  tto- 
duct  "  of  a  clerk  of  a  company"  (not  incorporated)  givento  trtiSMfe. 

12East,*00.] 

[In 


of.  Wl 

[h  Ae  ooiHtriieli0li  of  bcmdi  gtren  b^  a  6111^  for  his  pifiK^Nil'» 
lUy  lOciiliiitiiig  for  nKMiqr  reoeivra  by  him  in  a  pBfticidBr  offiee  ^r 
flidtfltially  though  the  words  of  the  Conditbn  be  gen^iJ  aod  indefinite 
1^  to  t&n^  Fet  dudl  the  obiigiition  be  confined  to  that  period^  during 
wludi  and  which  alone  is  the  office  by  its  constitutieB  hoklen^  if  it  ap-* 
peftr  in  the  condition^  cither  expressly  or  by  reference  that  the  c^ce  is 
periodiBal ;  for  instano^  ilnntutk    fi  M.  &  8.  S6S.} 

[If  a  surely  vndfertakes  for  the  due  conduct  of  his  principal  whilst  (a 
t  fnrticalar  office  or  sitnation,  whidi  by  1X9  constitution  is  aa  annual 
siaation  or  office  only^  his  undertaking  expires  with  tfa^  year  notwiih-- 
slindiag  the  p^mpad  continiies  in  afterwards.    ^  M*  &  S.  ^09.} 

[If  the  firatee  oSr  constitution  of  any  society  or  partaership  be  msfteriidly 
Aered,  the  prospective  effect  of  a  guarantee  previdualy  given  t^  cease* 
1 N.  IL  9«:3 

[8itre^  fot  the  tttno^  of  J.  Sw  to  a  sole  trader  does  not  CKtaild  Iso  a 
sriMequent  partnesship.    2  Blk«  9S^i    d  Wils.  5800 

t  A  boBod  by  a  dire^^  reciting  ihat  the  piteoii^al  was  retauied  as  a 
derk  to  the  oUigee^  and  conditioned  for  his  duly  afccblmting  to  the 
obiigce  and  In  executory  does  not  extend  beyond  the  life  of  the  obKgeei 

SliieidUe,  to  his  tnreciDors^  who  continne  his  trade  and  retain  the 
as  befotiL  The  expressioni  ^  dudl  account  to  his  exeootcMPSf" 
applies  to  monies  f€c«ved  oelctoffing  to  Ihe  testatDr ;  sincei  if  his  exe- 
csiM  ebtitoiB^  his  trade,  they  £»  it  in  thfeir  personal  oapadties)  not  in 
tntir  rsfdeaeiilalite  isfaaracter.    I  Tk  R*  £870 

[A  iioBd  fay  a  surety  redthig  that  his  priiltsipd  was  to  bdrst^hied  by 
dffigstt  {bankei^)^  an  a  derk  in  their  shop  wtA  eouatlng^housd  oen- 
ditioDed  for  his  duly  accounting  to  the  obli^d^,  iB  lidl  dischaigiBd  Isgr 
anhfeiwiuii  in  the  firau  itis  notoorions  timtachaageof  patttieiltin  a 
bikikibg)-hoaBe  isodtotandy  ocdutring;  the  parties,  thei^^,  mast  have 
contemplated  sudi  event;  and^had  they  intended  that  the  suretitt'  liability 
should  be  discharged  by  it,  would  have  said  so.     1  T.  R,  291.] 

[A  bond  by  a  receivdr  df  rents^  reciting  in  dib  condition  that  he  had 
agreed  to  collect  rents  for  a  certain  compahy  Ibr  twelve  months,  and 
dat  the  mdipany  having  reqiured  aednrity  for  the  performance  of  the 
aid  eSoe  in  ms^inek'  or  tt>  the  effixt  afternmenlfoned^  that  A*  B.  had 
igMed  to  bcoame  Miicty  for  him ;  the  condition  contains  more  general 
voids,  binding  him  to  his  faithful  service  during  such  time  as  he  should 
he  oqrioj^  liy  the  said  tfom^uy  and  their  sttccessdTss  Hdd  that  the 
nshditsmnb  the  ^dpetationofUiefraieral  Words  of  Ae  ocmdition,  and 
tfaatihehood  is  nbtforfeited  by  any  nreidi  of  dnt^ iafteSr  the  ^qpiiatioa 
oTdBtivcive  Aionths.     t%mMt^^5^i    €fiast^tf07.] 

[Agaaraiitte  .  *<  forany  gcxris  he, hath  or  ihay  supply  my  brother 
J*  S.  with,  to  the  amount  of  1 00/.,"  is  a  continuing  or  standmg  guaRoitea 
todriiteateiftaMilrecalivh     l2Ea8t)  2^7.3 

[A  bond  rfciling  that  Ai  had  talcena houae in  the|Mrish  for  aoertain 
taB^  and  conditii&ied  to  indemnify  the  parish  egatnM  any  chaims  re- 
nUng  from  Afc's  bedotahlg  an  inhabitant,  cAntiimes  dmng  his  in- 
Wntancy  (whether  in  the  same  house  or  not)  though  beyond  die  term. 
lM.fc4il20.] 

[A  bond  is  entered  ibio'bjr  a  isur^ty  and  his  priteipai^  ret»tiaff  that 
'bprine^  faaviligxkxaUaoii  for  divers  stuns  of  moiley^  tlotesteeecwg  ih 
fc  Hade  90001.^  bad  am)iied  to  the  oUiuees  to  advance  smm^Jn  sucb 
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proportions  as  principal  might  require;  conditicmed  for  payment  by 
principal  and  smrety  or  either,  all  such  sums  not  exceeding  SOOp/.  a» 
should  at  any  times  thereafter  be  advanced  to  principal.  Hteld  that  the 
guarantee  was  not  a  continuing  one,  but  became  extinct  on  the  first  ad- 
vance made  to  the  amount  of  SOOO/.    2  M.  &  S.  18.] 

[The  Stat.  27  Geo.  2.  c.  38.  directs  that  a  collector  of  parish  rates 
to  be  assessed,  &c  by  virtue  of  that  act  shall  be  chosen,  and  security 
taken  of  him,  for  accounting  for  the  monies  he  should  receive.  A  col- 
lector is  appointed  in  1806;  and,  in  1810,  a  bond  is  taken  from  him,  and 
two  sureties,  reciting  the  act  of  parliament ;  that  in  1806  he  had  agreed 
to  collect ;  that  he  was  accordingly  appointed ;  conditioned  that  he  should 
account  as  often  as  requured  for  the  monies  so  collected  and  received  by 
him,  by  virtue  of  said  act  and  appointment.  Held  that  the  conditi<m 
of  this  bond  was  not  satisfied  by  the  obligor^s  accounting  for  monies  re- 
ceived between  the  day  of  his  appointment  and  the  date  of  the  bond,  but 
that  he  was  bound  to  account  not  merely  retrospectively,  but  prospec- 
tively also ;  as  well  for  the  period  above  mentioned  as  during  all  the 
time  during  which  he  should  remain  in  office.  The  provisions  of  the 
statute  were  prospective ;  the  bond  was  made  with  express  refisrence  to 
the  statute,  and,  with  the  view  of  fulfilling  its  provisions,  was  bottomed 
upoti  the  act ;  and  therefore  must,  in  the  absence  of  the  expression  of  an 
adverse  intention,  be  interpreted  by  it     3  M.  &  S.  502. 

[Where,  from  the  terms  of  the  condition,  a  more  condnaed  emplov- 
ment  seemed  to  have  been  meditated,  and  no  specific  time  was  limitea  ; 
yet  it  appearing  that  the  office  for  which  the  security  was  ^ven  was  an 
Annual  office,  the  court  held  the  security  at  an  end  at  the  expiration  of 
the  first  year.    2  N.  R.  175.] 

[A  bond  to  five  to  indemnify  them  or  any  of  them  for  advances  made 
by  them  as  bankers,  does  not  extend  to  advances  by  four  survivors. 
4  Taunt  673.] 

[(E)  ©iscbarge  ot] 

[The  n^lect  of  a  party  to  look  with  sufficient  attention  into  the  ac« 
counts  of  a  person  in  his  employment,  for  whose  fidelity  he  has  taken 
security,  is  not  such  a  laches  as  will  discharge  the  surety  at  law. 
10  East,  34.] 

[A.  guarantees  B.  on  account  of  goods  to  be  furnished  to  C.  and  i» 
himself  guaranteed  by  D. ;  he  afterwards  writes  to  B.  to  know  whether 
the  goods  were  furnished ;  receives  no  answer  (B.  having  gcme  abroad) ; 
and  thence  supposing  they  were  not,  discharges  D.  from  his  guarantee. 
Held  that  A.  was  stm  liable  to  B.,  die  goods  having  in  fiustbeen  sent. 

2H.B.  613.] 

[Credit  given  to  the  party  whose  solvency  or  fidelity  has  been 
guarante^  oy  another,  does  not  discharge  the  latter.     1  B.  &  P.  419.] 

{SenMe^  that  dday  in  calling  upon  a  guarantee,  does  not  exonerate 
him,  unless  it  can  be  shown  or  presumed  that  he  is  a  loser  thereby. 
IB.  &  P.  419.] 

[The  solvent  sureties  in  the  grants  of  an  annuity  are  not  discharged 
by  the  bankruptcy  of  a  co-surety.    4  Taunt  90.]  ^ 

[Indemnity  given  for  a  year  to  secure  the  sheriff*  agunst  the  acts  of 
his  bailiff.    Afterwards  the  person  undertaking  gives  ^otice,  disliking 

the 
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ibe  person  emploved,  that  if  the  warrants  are  delivered  to  that  person 
he  wfll  not  abide  by  his  indemnity.  This  notice  was  left  at  the  office  of 
the  under  clerk  to  the  under-sheriff.  Held,  that  the  sheriff  wad  not 
bound,  and  that  the  person  who  had  ^ven  this  indemnity  could  not  dis- 
diarge  himself  unless  by  the  consent  of  those  on  whose  behalf  it  was 
giren.    Lofit  225.  228.] 

[(F)  IPapmenW  m  Dfecbarge  ot] 

[If  a  par^  indebted  on  several  accounts  pays  money  generally,  the 
creditor  may  apply  the  payment  to  which  account  he  pleases.  The  rule 
holds  the  same,  where  the  interests  of  a  surety  are  concerned ;  as  where 
a  surety  is  liable  on  some  of  the  accounts  but  not  the  others,  the  creditor 
may  apply  the  payments  in  liquidation  of  the.  latter,  even  though  these 
were  outstandine  when  the  surety  became  bound ; .  since  he  had  no  right 
to  suppose  that  his  principal  was  not  indebted,  from  the  creditor  omit* 
tin^  to  aoauaint  him ;  for  there  was  no  duty  imposed  upon  the  creditor 
to  in&rm  bim.     2  M.  &  S.  18.] 

[There  is  a  bond  by  a  principal  and  his  surety  conditioned  for  the 
payment  of  9000/.  by  instaunents ;  1800/*  are  paid,  when  the  principal 
becomes  bankrupt,  and  the  obligee  proves  under  his  commission,  the 
principal  sum  remaining  due  7200/.,  and  thereupon  receives  a  dividend 
of  so  much  in  the  pound.  The  surety  is  not  entided  to  have  the  whole 
smn  reodved  under  the  commissicm  (and  which  was  received  before  the 
next  instalment  became  due)  applied  in  discharge  of  the  next  instal- 
ment, .but  only  so  much  in  the  pound,  the  same  as  was  paid  under  the 
commissiony  thereby  apportioning  the  payment  to  future  as  well  as 
present  instalments.    2  M.  &  S.  S9.] 

[(G)  3[noei|tntte  from  anotbec  quarter.] 

[It  is  no  answer  to  a  claim  on  a  contract  of  indemnity  that  the  party 
b  entitled  to  an  indemnity  from  another  quarter.     6  T.  R.  413.] 

[(H)  Jaig^w  of  isiuretg.] 

[A  sure^  stands  in  the  shoes  of  his  principal,  and  is  therefore  affected 
by  whatever  afiects  his  principal.     4  M.  &  S.  120.] 

[Wliere  a  surety  pays  the  debt  of  his  principal,  the  law  raises  an 
assumpsU  on  the  part  of  the  principal  to  repay  him.     2  T.  R.  1 04.] 

[(I)  3aig!)t0  Of  a  co^suretg^] 

[Thoiu|h  one  surety  is  liable  at  law  for  contribution  to  his  oompanioDy 
whether  bound  in  the  same  or  a  separate  instrument,  yet  his  proportion 
is  rateable  widi  reference  to  the  total  number  of.  sureties.  2  B.  &  P. 
268.    Id.  270.] 

[A  surety  in  an  indemnity  bond  may  bring  an  action  for  contribution 
agamst  his  co-surety,  although  he  had  given  a  subsequent  security  to 
the  obfigees,^  ui^er  which  he  paid  the  sum  omditioned  in  the  bond, 
indiQvt  the  knowledge  or  consent  of  such  co-surety.     1  Moore,  2.] 

l(K)  muxm 
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[(K  1.)  Form  of  action.] 

[The  law  will  not  raise  a  oontract  where  there  is  an  espsess  one 
already.  If,  therefore,  a  surety  takes  a  counter^bond  fixun  his  primiipcli 
he  cannot,  on  payment  of  the  money,  sue  him  by  assumpsit  If,  too^ 
the  principal  becomes  bankrupt,  and  the  bond  mny  be  proved  under 
his  commission,  he  will  be  discharged  by  his  certificate,  though  the 
fiayment  by  the  surety  hi^  been  since  the  bankruptcy.  2  T«  K«  100. 
Id  6ii0.] 

[(K  20  Declaration.] 

[In  declaring  on  a  guarantee,  application  to  the  principal  for  ^yvQml 
mtist  be  averred.  ,  It  must  also  be  proved;  though  in  the  case  of 
a  foreign  purchaser  sli^t  evidence  will  be  suflScient  I  ^tcB^ 
a^76.    4  M.  &  a  5740 

[If  the  condition  of  a  bond  is  that  a  servant  shall  not  embezale  any 
noirey  that  shall  come  to  his  hands  on  account  of  his  master^  tbo9gh 
the  obligee  in  suing  thereon  must  state  some  spedfic  sura  to  have  fafiep 
embasraled,  and  how  or  ftam  whoin  received.    Dou^«  $tI40 

[In  debt  on  bond,  conditioned  that  J.  L.  should  from  time  to  tim^ 
account  for  and  pay  over  to  the  plaintiff  as  treasurer  of  a  eharity,  su€h 
voluntary  ooRtributions  as  he  should  collect  for  the  use  of  Aeckanty, 
•the  defendant  pleaded  general  perforonmce ;  the  plamtiff  i^lied,  tmt 
J«  S.  bad  received  divers  sums,  ,an\pui)ting  to  a  larm  sym,  ^via.  lOOlL,* 
firom  divers  persons,  for  divers  voluntary  c(»}tidb|ittoB8  for  the  use  of 
the  said  charity,  which  he  had  not  accounted  for  or  paid  ovev^  op 
special  d^urrer  because  the  plaintiff  had  not  named  the  persons  fix>m 
whom  J.  8.  was  supposed  to  have  received  die  money,  a^id  so  the  breach 
was  vague  and  uncertain;'  the  court  held  it  sufficiently  certain,  8  T. 
R.'Jf590 

[A.,  B.  and  others,  agreed  to  indemnify  C.  in  certain  proportions,  in 
respect  of  bills  to  be  drawn  to  such  an  amounti  to  which  C.  had  agreed  to 
become  a  party  as  security  for  money  advanoed  to  D.  In  an  action  by 
rC.  against  A.  on  his  guaranty  held  that  it  was  unnecessary  to  specify 
the  dates  and  times  of  payipent,  &c.  of  the  different  bills,  C*  havii^ 
averred  that  he  bad  been  obliged  to  pay  tbeip  all.     14  East,  291  .J 

[In  an  action  on  an  indemnity  bond,  conditioned  for  the  accounting 

by  J.  S.  of  all  monies  received  oy  him  in  a  certain  capacity,  it  is  suflU 

dent,  in  assigning  a  breach>  to  state  a  receipt  by  him  in  that  capacity,  of 

so  much  money;  without  specifying  the  items  of  which  it  was  composed. 

,13.  &  P.  640.] 

[To  debt  pn  bond,  the  conditiw  pf  which  wa^  ^*  tb^t  A*  B«  should 
deliver  a  true  accoi^nt  of  tjX  mopies  le^yed  by  hioi  bi  pui;si}W€e  of  l^is 
office,'*  the  defendant  pleaded  performance  generally.  Tl^  plaintiff  in 
Jiis  repUcatioii  asirigned  for  bfeadi,  <*  ljh«t  A*  S*  wa0  rw^mt^  \^  ^f* 
liver  a  true  accowt  pf  aU  mpniea  received  by  him  in  pui^uff|c^.  pf  Ma 

ofBo^  but  refM8^  $K>  tp  dp.   Hrfdt  thtf  this  9mgmmt  ^  <h»  Vnjwh 
was  .Ms  m  not  aOf^ffsg  that  A*  6.  had  wwi4  wijf  nonwi  ^  V^^ 

t  of  bia  0^^    I  Mars.  441.    6  Taunt.  450 

(KS.) 
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[(K  3.)  Plea.] 

t 

[A  plea  must  go  to  the  time  of  the  cause  of  action  laid  in  the  court 
Thus  in  an  action  on  bond  against  a  surety  for  the  misconduct  d£  his 
principal  in  an  office,  for  whose  good  behaviour  he  was  bound;  if  he 
means  to  discharge  himself  on  the  ground  that  the  office  is  an  annual 
one,  he  must  plead,  not  that  the  office  is,  but  that  it  was  such  when 
the  bond  was  made.    3  M.  &  S.  510.] 


[PRINTER.] 

[By  the  custom  of  the  trade,  a  printer  is  not  entitled  to  anv  part  of 
ius  demand,  until  the  whole  impression  has  been  struck  off  and  aelivered* 
1  Taunt.  137.] 

[Where  a  printer  undertakes  to  complete  a  work  in  a  given  time^ 
and  to  insure  the  bookseller's  paper,  the  period  of  insurance  is  not 
limited  to  that  time,  since  there  is  no  implied  agreement  on  the  p^(  of 
the  bookseller  to  furnish  the  printer  within  that  time  with  the  means  of 
completiiig  it ;  but  the  contract  continues  imtil  the  work  is  either  com- 
pieced  or  abandoned.    2  Taunt.  325.] 

[It  is  not  the  custom  of  the  London  trade  for  the  printer  to  insure 
die  publisher's  price.     2  Taunt.  325.] 
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(A)  IPribtlege  to  tfyt  pergon  of  a  man  to  he  free  from 

atxz0t 

(A  1.)  In  attendance  upon  the  courts,  infra. 
(A  2.  a.)  Within  a  place  of  privilege,  p.  114. 
(A  2.  b.)  Exemption  from  other  causes,  p.  114. 
(A  3.)  How  discharged,  p.  115. 

(6)  }tf>rh)ilege  to  be  ercudeo  firom  an  office,  p.  lie. 
(C)  #rft)«effe  in  0uit0. 

(C  1.)  By  being  an  officer  to  a  court,  &c.  p.  116.  • 
(C  2.)  By  priority  of  suit  p.  II7. 

(A)  IPrtDtle^e  to  tbe  person  of  a  man  to  be  free  from 

arresEt. 

(A  1.)  In  attendance  upon  the  courts. 

Privilegium  est  jus  singutare^  seu  lexprivata^  qtus  uni  homini  vel  loco 
conceditur*    Bl.  Nom.  verb.  Privilege. 

If  a  man  has  a  subpomoj  &c.  to  attend  the  courts  of  justice  in  West- 
minster, and  be  arrested  by  process  during  his  attendance  upon  the 
court,  he  shall  be  discharged.     R.  in  Chancery,  1  Ch.  R.  217. 

So)  if  he  be  in  Palace-yard  sedente  curid  s  and  the  bailiff  may  be 
committed.     2  Mod.  182. 

So,  he  shall  be  protected  eundo  et  redeundo,    Semb.  4  Ed.  4.  21.  a# 

Though  he  goes  forty  leagues  out  of  his  way.     Bro.  Priv.  4. 

[A  party  who  has  attencfed  his  cause  all  day  in  court,  and  in  the 
evening  retires  to  dine  with  his  attorney  and  witnesses  at  a  tavern  in 
Palac&-yard,  is  privileged  from  arrests,  atusd  redeundi.    2  Bl.  Rep. 

Ills.] 

[A  suitor  is  privileged  in  a  bondjlde  attendance  during  the  sittings 
in  which  his  cause  is  to  be  tried,  though  before  the  appointed  day. 
1 1  East.  4, 3. 9.3 

[But  false  imprisonment  does  not  lie  for  such  an  arrest ;  it  is  a  breach 
of  the  privilege  of  the  court,  for  which  an  attachment  will  be  granted. 
2  Bl.  Rep.  1190.    DougL  675.] 

[If  defendant,  retuniing  from  court  to  justify  bail,  is  arrested,  he  shall 
be  disdua*ged.     Barnes,  27.] 

[Attorney  waiting  till  judge  comes,  to  attend  a  summons,  and  the 
hour  expires,  if  arrested  shall  be  discharged.     Barnes,  378.] 

So,  if  the  defendant  himself  attends  Uie  trial  of  his  cause,  and  be 
arrested  mjacie  curuBy  he  shall  be  discharged.     R.  1  Brownl.  15. 

[So,  the  party  to  a  cause  is  protected  during  his  attendance  on  an 
arbitration  under  a  rule  of  nisiptius.  Case  of  Hedey,  in  the  exche- 
guer,  Tr.  1788.  3  East,  89.] 

So,  the  plaintiff  shall  have  privilege,  if  he  be  arrested  by  the  de* 
fendant  veniendo  ad  curiam  to  attend  his  cause.     Bro.  Privil.  57* 

So,  a  cestwf  que  use  who  attends  a  suit  by  his  feofiee*    Bro*  Privil.  1* 

Or, 
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Or,  a  senrant  or  farmer,  who  brings  money  to  his  master  or  lessor 
(pliuiitiff  or  defendant)  for  the.suit.     Bro.  Priv.  !• 

[AH  persons  who  have  relation  to  a  cause  which  calls  for  their  at« 
tffidanoe  in  court,  and  who  attend  in  the  course  of  that  cause,  though 
not  compelled  by  process  so  to  do,  (such  as  bail,)  are  privileged  from 
arrest  ewido  et  redetmdo  /  provided  their  attendance  be  not  fox  any  un- 
iiir  purpose,  such  as  in  the  case  of  bail  for  an  insolvent  person  to 
justify.    I  H.  BL  6S6.  1  M.  &  S.  6S8.] 

So,  this  privQctte  extends  to  a  party  or  witness,  who  attends  in 
ioSerior  courts  of  record ;  as,  in  the  courts  in  Ix>ndon.  Semb. 
1  BrownL  15« 

In  a  ses»on  of  Ae  peace.  Ray.  100.  1  Lev.  159.  Bra  Priv.  S5. 
Crom.  J.  162.  ( 1 80.  edit.  1617.) 

[A  person  attending  the  insolvent  debtors'  court,  for  the  purpose  of 
opposiDg  the  discharge  of  a  debtor,  is  privileged  the  same  as  when  in 
attaDdaroe  upon  any  other  court.    2  Mars.  57.  6  Taunt.  356.] 

In  the  leet,  as  a  juror.    Latch,  198. 

If  a  justice  of  peace,  derk  of  the  peace,  or  other  officer,  be  arrested 
initfiido  to  sessions.     Crom.  J.  162.  (180.  b.  edit.  1617.) 

[A  barrister  on  the  circuit  is  privileged  from  arrest,     i  H.  B.  686.] 

[A  capital  buigess  of  a  borough  attendinff  an  election  of  co-burgesses. 
uoder  a  summons  from  the  mayor,  issued  m  obedience  to  a  mandamus 
directing  the  corpgration  to  proceed  to  such  election,  is  not  privileged 
frnn  arrest  during  his  attendiftice  there  for  that  purpose.  1  Moore, 
41S.] 

[A  person  attending  commissioners  of  banknipt,  or  other  commis* 
flODers  under  the  great  seal,  under  their  summons,  is  not  liable  to  arrest* 
Semh.  1  Atkyns,  54.] 

[But  the  court  of  B.  R.  refused  to  discharge  a  person  in  custody. by   ' 
process  of  the  sheriff's  court  in  a  cause  afterwards  removed  into  B.  R. 
because  he  was  arrested  while  attending  commissioners  of  bankrupt  to 
prove  a  debt.     4T.R.877.] 

[The  privilege  exempting  a  witness  attending  a  cause  from  arrest 
tmdoy  morandOf  et  redetmdo^  extends  to  a  defendant  attending  the  arbi- 
tmor  to  whom  the  cause  has  been  referred  by  rule  of  court.  8  East,^9.] 

[Semble,  if  a  trial  be  over  in  the  afternoon,  and  a  witness  stay  in  (he 
town  till  eleven  o'clock  the  next  morninff,  his  hcnne  being  distant  only 
twelve  miles,  his  subpoma  is  no  protection  to  him  from  arrest  in  the 
town.    1  Smith,  355.] 

So,'if  a  par^  attends  to  take  out  an  original  writ,  writ  of  error,  or  * 
purdoQ  of  outlawry,  &c     Bro.  Priv.  22. 

So,  privilege  extends  to  the  horse,  mbnev,  or  other  necessaries  for  his 
joQiney,  whidi  the  party  has  with  him.     Bro.  Priv.  6. 8. 27. 

b  an  action  against  a  sheriff  for  an  escape  he  shall  plead  such  a  dis-* 
duiige.     1  BrownL  15. 

Or,  if  the  dischai^  be  by  order  of  chancery,  the  sheriff  shall  have  an 
isjunction.     R.  1  Qi.  R.  218, 

But,  if  a  man  be  not  arrested  in  facie  curue^  he  cannot  be  discharged. 
B.  1  BrownL  15.  Semb.  2  Mod.  182.'  for  there  the  pattj  arrested 
bond  common  bail. 

Though  .he '  pleads  the  custom  of  London  fot  las  "discharge. 
1  Bfovni.  15. 

VouVIL  I  So, 
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S09  a  man  cannot  have  a  writ  of  privilege  for  his  discharge.  Seinb. 
Ray.  lOO.  1  Lev.  159.  but  upon  oath  he  shall  be  discharged.  Cronu 
J.  162.  b.  (ISO.  b.  edit  1617.) 

So»  a  man  who  attends  the  court  without  process,  or  necessity,  to 
do  a  voluntary  act  there,  shall  not  be  privileged  eundo  et  redeimdo :  as, 
if  a  defendant  goes  to  the  court  to  confess  an  indictment  2  Ann. 
Sal.  544. 

So,  if  a  juror  in  a  leet  be  arrested  by  process  out  of  an  inferior 
court,  B;  R.  will  not  grant  an  attachment,  as  if  it  was  in  their  court ; 
but  an  information.    Liatch,  198. 

So,  if  a  servant  of  the  king  be  arrested,  without  licence  of  the  king, 
or  the  lord  chamberlain,  or  notice  to  him.    2  Keb.  8. 

But,  an  execution  shall  not  be  discharffed,  but  the  par^  committed, 
if  he  do  not  consent  to  the  discharge  of  hun  arrested.     2  (ja.  Ch.  69. 

So,  if  he  be  taken  in  execution,  he  shall  not  be  dismissed ;  for  then 
the  cr^tor  would  be  without  remedy.  Crom.  J.  162.  b.  (180,  ISl. 
edit  1617.) 

[Yet  ddfendant  taken  in  execution,  whilst  attending  writ  of  inquiry 
as  attorney,  was  discharged.     Barnes,  200.] 

So,  a  servant  of  the  kmg,  being  arrested,  shall  not  be  dischai^ged  by 
letter  of  the  chamberlain,  or  rescued  by  his  servants;  for  it  is  the  king's 
privilege.    2  Keb.  8. 

[A  servant  of  the  king^s  taken  in  execution  is  entitled  to  be  dis- 
charaed  x>n  motion.    5  T.  R.  686.    T.  Ray.  152.] 

[Tnis  privilege  extends  not  to  capital  crimes ;  thus  defendant,  ap- 
pearing upon  his  recognizance,  was  arrested  in  court  upon  a  new  war- 
rant, for  treasonable  practices.    Str.  530.] 

[A  volunteer  is  not  privileged  from  arrests,  under  an  act  privileging 
impressed  men*    1  B.  M.  466*3 

(A  ^.  a.)  Within  a  place  of  privilege. 

So,  if  a  man  be  arrested  within  a  place  having  privilege,  as  in 
Westminster-hall,  sedente  curia.     3  Inst  141. 

Or,  in  the  king^s  palace  at  Westminster,  or  other  palace  where  the 
king  resides.     Ibid. 

So^  if  a  summons  or  citation  be  served  there,  the  person  shall  be 
imprisoned.     3  Inst  140,  141. 

But,  an  exemption  from  arrest  shall  not  be  allowed  within  an  inn  of 
court     R.  Skin.  685. 

(A  3.  b.)  Exemption  from  other  causes. 

[If  a  defendant  in  custody  become  insane,  the  court  will  not  dis^ 
charge  him  on  filing  common  bail.    2  T.  R.  390.] 

[A  prisoner  is  not  entitled  to  be  discharged  on  the  ground  that  he 
was  insane  when  arrested.    4  T.  R.  121.] 

[A  court  of  law  has  no  jurisdiction  to  discharge  a  lunatic  from  arrest 
2  B.  &  P.  362.] 

[The  havinff  sued  out  a  commission  of  bankruptcy  on  the  same  debt, 
is  no  ground  tor  a  discharge  on  common  baiL     3  B.  &  P.  6.] 

[A  defendant  was  seized  on  a  Sunday^  and  detained  rill  next  morn- 
ing, and  then  arrested  upon  process  out  of  the  exchequer.    The  arrelbt 

is 
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is  Toidy  and  cannot  be  made  good,  evep  by  a  subsequent  consent. 
lAnstAS.] 

[A  defendant  ill^;idly  in  custody  at  the  suit  of  one  p]aintifi^  is  not 
prrHkged  from  arrest  at  the  suit  of  another,  unless  there  be  some  cbl- 
\mm.    S  Blk.  S2$.1 

[The  kingf s  servants  are  privileged  from  arrest,  in  whatever  way  the 
iAi  was  contracted ;  since  me  privilege  is  the  king's,  not  of  the  seirant. 
iTsnnt  16^0     , 

[Tolnnteer  drill  Serjeants,  under  stat.  44  Geo.  8.  c  54.  s.  20, 21. 
ire  not  privileged  fix>m  arrest  for  debts  under  20L  8  East,  105. 
11  East,  S150 

\Jbe  protection  from  arrest  afibrded  to  soldiers  under  the  mutiny- 
ict  is  tCHifined  to  dvil  actions ;  therefore,  a  soldier  on  whom  an  order 
inbistardy  has  been  made,  may  be  committed  for  disobeying  it,  until 
he  finds  sureties  (or  payment  ot  the  allowance  under  it*  2  T •  R.  270* 
3T.IL156.] 

(A  3.)  How  discharged. 

ff 

If  a  man  be  arrested  or  sued,  oontnur  to  his  privil^;e,  he  shall  hkve 
aaiperKdfias  ootof  dbflnoery.    Bro.  Pnv.  12,  I8»    Tb.  Br,  298,  299, 

Or,  if  his  privily  be  as  «(n  oAioer  of  the  exchequer,  he.may  bLve  iff 
xpenedeas  out  of  the  exchequer,    Bro,  Priv,  8.  16.  25. 

S(s  if  he  be  arrested  and  in  eustodf,  he  niay  ha^e  a  habeas  corpus. 

t>.Priv.  10^  11,  ^ 

So,  if  he  be  privileged  to  be  sued  in  another  court,  he  shall  plead  his, 
frMm.    Vide  Abatement,  rD  4^  ftc.) 

So^  ne  shall  have  a  writ  of  privilege^  which  contains  a  supersedeas^ 
Dy.  287.  a. 

And  if  the  inferior  court  proceeds  after  th^  kkpersedeas^  or  writ  of 
fm3ege  delivered,  it  will  be  null,  and  coram  tumjudke.  Bro,  Priv.  28, 

As,  an  <^cer  of  B,  R,  shall  have  a  writ  of  privQ^  for  hisdischarae, 
if  in  custody,  by  process  of  C.  B.,  unless'  it  be  in  a  teal  action,  Th. 
Br.  171. 

[Attoniey  of  C.  B,  returning  from  taxing  costs,  arrested  by  procesa 
of  B.  R.,  C.  B,  cannot  discharge  him,  but  will  grant  rule  against  6fBoer; 
Bimes  200.] 

[A  privU^ged  person  when  arrested^  is  entitied  to  be  dischaiged  on 
fflodon.    6  T.  R.  686.] 

[The  grounds  upon  which  a  witness  ia  entitled  to  be  discharged  fit>m 
vnstsre,  that  the  arrest  is  a  contempt  of  the  court  to  which  Uie  party 
vasgiTbff  his  attendance;  to  such  court,  therefore,  must  application 
far  a  dis<£aree  be  made.  Hence,  the  court  of  K.  B.  refuse  to  discharge 
OK  arrested  by  process  of  another  court  whilst  attending  commissioners 
rfbankmpt.     4  T.  R.  377.] 

[A  demdant  arrested  by  quo  minus  out  of  the  exchequer,  while  pro* 
t«tcd  by  the  privily  of  U.  B.  as  a  suitor  there,  may  be  discharged  by 
odier  court.    S  Anst,  9il.] 

[An  attorney  who  is  arrested  by  capias  on  a  special  original  out  of 
^  same  court,  is  not  entitied  to  nis  discharge  on  serving  the  sheriff 
*ith  a  writ  of  privil^e,  but  must  plead  in  abatement*  2  Blk.  1085, 
P.5S.] 

I  f  (E)  jjdntnlrgr 
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(B)  IPriDtlege  to  tie  ercu0eD  itrom  an  office. 

♦ 

An  attorney  shall  have  privilc^  that  he  be  not  chosen  to  the  office 
of  churchwarden.     2  Rol.  272. 1.  15.    Th.  Br.  299. 

That  he  be  not  overseer,  constable,  &c.  Th.  Br.  SOO.  Off.  Br. 
160.  162.     Vide  Attorney,  (B  16.) 

[Attomies  are  not  privileged  from  serving  in  the  militia,  or  paying 
for  substitutes  in  their  stead.     2  Bl.  Rep.  1  ]  23.1 

LThe  deputy  to  the  foreign  opposer  allowed  writ  of  privilege  to 
exempt  him  from  serving  constable.     Bunb.  24.] 

[A  baptist  preacher  qualified  according  to  the  stat  1  W.  &  M.  c.  IS. 
is  exempted  from  serving  all  parish  offices,  whether  they  existed  before, 
or  were  created  since  that  act,  even  though  he  be  also  engaged  in  trade. 
Willes,46S.] 

[Allowed  to  a  clergyman  against  serving  the  office  of  collects  and 
expenditor  to  the  commissioners  of  severs.     Str.  1107«     Andr.  353.] 

[Allowed  to  the  deputy  to  the  usher  of  the  customs  chosen  head- 
borough;  for  he  is  obliged  to  attend  the  court  of  exchequer.] 
^  [An  officer  of  the  cpstoms  is  exempt  firom  serving  the  office  of  over*: 
seer  of  the  poor,  though  he  has  not  his  writ  of  privilege  at  the  time* 
T.R.  375.] 

[But  refused  to  the  chief  accountant  of  the  navy-office  chosen 
churchwarden ;  for  he  is  not  obliged  to  attend.     Bunb.  255.] 

[Writ  of  privilege  lies  not  for  a  justice  of  peace  not  to  be  constable ; 
he  should  i^ply  to  the  sessions,  under  stat  IS  &  14  C.  2.  c.  12.  s.  15« 
Str.  698.] 

I 

(0)  Privilege  in  )etuit0. 

(C  1>)  By  being  an  officer  to  a  court,  &c. 

So,  if  a  man  be  an  attorney,  or  officer  to  B.  R.,  C.  B.,  &C  he  has  a 
privilege  to  be  sued  in  the  same  court,  and  not  elsewhere.  Vide  Abate- 
ment, (D  6.)— Attorney,  (B  17,  &c.) 

So,  if  he  be  an  accountant  or  minister  of  the  exchequer,  or  his  ser- 
vaht  attending  upon  him  in  his  office.  Bro.  Priv.  B.  Vide  Abatement, 
(D  6.)--Court8,  (D  2.) 

If  he  be  a  Serjeant  at  law.     Vide  Ley,  (D  3.) 

But  a  servant  to  an  officer  of  the  exchequer,  in  husbandry,  and  not 
attendant  tipon  the  office,  or  his  roaster,  shaU  not  have  privilege.  Bro* 
Priv.  8.  16. 

So,  if  land  lies  in  ancient  demesne,  the  Cinque  Ports,  &c.  ubi  breve 
domini  regis  rum  curritj  the  suit  shall  be  for  it  in  the  court  of  ancient 
deniesne,  &c.  and  not  elsewhere.  Vide  Abatement,  (D  1,  2,  3.) — An- 
cient demesne,  (F  5.^ — Franchises,  (E  1,  &c.} 

^If  an  attorney  die  insolvent,  having  a  bill  due  to  him  from  his  client, 
in  which  is  Included  a  clerk  of  the  crown-office's  biU^  he  may  have  a. 
rule  to  be  paid  by  the  bridal  client,  and  not  come  in  for  his  share  of 
the  faisol vents  estJate.     Str.  1126.    S'B.  M.  1313^] 
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(C  2.;  By  priory  of  suit. 

[Where  an  attorney  of  one  court  sues  an  attorney  of  another,  the 
prnrilt^  of  that  court  which  is  possessed  of  thecause,  shall  be  preferred. 
2BL  Rep.  1325.] 

So,  if  a  suit  be  commenced  in  S*  R«9  C.  B.,  or  other  court  of  West- 
suDstery  and  the  plaintiff  afterwards  sues  for  the  same  caiise  in  a  base 
cDort,  the  defendant,  arrested  by  process  out  of  such  base  court,  upon 
ID  habe^scorpus  shall  be  dischsO^eed ;  as,  if  a  plaintiff  sues  in  C.  B.,  &c. 
and  afterwards  enters  his  plaint  ror  the  same  cause  in  a  court  of  London. 
Bro.  Priv.  19.  24> 

So,  if  he  be  afterwards  arrested  by  process  out  of  B.  R.  Bro.  Priv. 
21  24. 

So,  a  defendant  shall  have  priviWe,  if  he  was  arrested  afl^r  the  teste 
of  the  original  in  C.  B.,  though  berore  the  return,  if  the  writ  be  after- 
wards  returned;  for  it  has  relatipn  to  the  teste.     Bro.  Priv.  4. 

Though  the  plaintiff  be  essoined,  or  does  not  ^pear  in  C.  B.  Bro» 
PriT.5. 

Or,  be  afterwards  nonsuited;  if  the  action  was  depending  at  the 
time  of  the  arrest  by  process  out  of  the  inferior  court.  Bro.  Pri^.  5. 
9.19.  . 

But  a  defendant  shall  not  have  privilege  upon  ah  arrest  out  of  a  base 
court,  if  the  teste  of  the  original  in  C.  B.  &c.  be  later  than  the  arrest. 
Bro.  Priv.  39.  53. 

Or,  if  the  aitest  was  before  the  return  of  the  writ,  and  the  writ  never 
was  returned.     Bro.  Priv.  ^.    ^ 

So^  if  after  a  suit  commenced  in  C.  B.  a  plaint  be  in  London,  to 
haTe  a  foreign  attachment,  and  the  defendant  renders  himself  to  prison 
there  within  a  year  and  a  day  to  dissolve  the  attachment,  he  shall  not 
bare  privil^e ;  for  the  render  was  gratis,  and  for  his  benefit.  Bro. 
Priv.  6.  Cont.  Ibid.  29. 

Soj  a  defendant  shall  not  have  privil^e  if  he  be  outlawed  in  the  suit 
in  C.  B.  before  his  arrest.    Bro.  Priv.  10. 

If  the  action  in  C.  B.  was  commenced  by  covin.  Bro.  Priv.  19«^ 
SI.  43. 

Hsi  to  tbt  ptiailtstB  of  peer0  of  parliament. 

Vide  Dignity,  (F  1,  &c.)  .... 

90  to  tbe  pr(tiilege0  of  eccle0ia0tical  per0on0^ 

Vide  Ecclesiastical  Persons,  (D.) 

30  to  pritttlege  Of  parliaments 

Vide  PABI.IAMENT,  (D  17.  — E  16.) 

Vide  more  concerning  Privilege,  in  Alien,  (C  1,  &c.  7,  8.--^D'2.} 
Ambassador  (B).  —  Antient  Demesne^  F  1,  &c.)  —  Attorney,  (Bl6) 
&c— Bankrupt,  (D  S2,  &c)  —  Cemetery,  (A  3.)  —  Chancery,  fD  lOO 
-Chase,  (N  8,  4,  &c.  — O  1,  &c.)— Convocation,  (C)!  —  Enfant, 
(Dl,  8cc)— Estates,  (C  S.  —  E  S.)  —  Franchises,  (El.)  — London 
(L  1,  &c. — M).  —  Physicians  (B). —  Prsorogative,  (D  32.  85.)  — 
Roy,  (F  1.)  —  University  (B  —  C). 

I  3  PRIVY. 
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PRIVY. 

Vid«0>NriRiiATioN.— ^FiNE,  (I  1.) — Pleadeb,  (O  h  &c.) 


PRIVY  COUNSELLOR. 

Vide  Pahliamemt,  (L  SO.)— Roy,  (E8,  Sic) 


PRIVY  SEAL. 

Vide  Patbmt,  (C  6.) 

PRIVY  SIGNET. 

Vide  Patemt^  (C  6.) 


PROBATE. 

Vide  Abmimistration,  (B  6.  8,  9.)  —  PiiOHtBiTioN,  (O  16.) 


PROCEDENDO. 

Vide  CertiAbabi,  (D — G).  —  Prohibition,  (K  1,  &c.) 


PROCEEDINGS 


Wben  ebtoence.  ' 

Vide  Etidencb,  (C  I,  &c.) 

]ProceeDm00>  atio  pleaDing^  in  pacttculoi:  actions. 

Vide  PuKA,  —  Pleabeb,  (2  A  1,  &c.  to  the  end  of  tke  liae.) 


PROCESS. 

(A  1.)  ]proce00;  tobo  mag  imie  it 

(A  S.)  In  what  name.  p.  119.  ' 

(AS.)  Under  what  seal.  p.  119. 

(B)  mhm  ptocegfi  0bail  be  returnable,  p.  120. 

(C)  }^oce00  in  criminal  ceattf,  p.  122. 
[(C  b.)  j^tocm  in  cibil  ca^etf.]  p.  12a. 

(D)  Proce0je(  in  real  actiontf. 

^D  1.)  Summons,  p.  124. 
(D  %)  Re-summons,  p.  1^» 
(D  3.)  How  executed,  p.  124. 

(D  4,) 
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(D  4.)  Grand  cape.  p.  125. 
(D  5.)  Petit  cape.  p.  125. 
(D  6.)  Attachment,  p.  126. 
(D  7.)  Distringas,  p.  126» 
(D  8.)  Venirejacias.  p.  128. 

(D  90  Judicial  process  in  a  real  action ;  summons  in 
atuciUum,  &c.  p.  128. 

(E)  IProceiM  in  perisfonal  actions. 

^(E  1.  a.)  When  issuable.]  p.  128. 
(E  1.  b.)  Joinder  of  parties  in.]  p.  129. 
"(E  1.  c.)  Teste  of.}  p.  129. 
"(E  1.  d.)  Where  executed.]  p.  129. 
^(E  1.  e.)  Mode  of  executing.]  p.  129. 

XE  1.  f.)  Service  of.]  p.  129. 

L(E  1.  g.)  Irregularities.]  p.  129- 

(£  1.  h.)  Summons,  p.  130. 

(E  2.)  Attachment,  p.  ISO. 

(E  3.  a.)  Capias,  p.  ISO. 

f  (E  S.  b.)  Detainer.]  p.  130. 

[^(E  4.  a.)  General  rules.]  p.  ISl. 

(L  4.  b.)  Judicial  process: — Levari  facias,  p.  ISl. 

(E  5.;  Fieri  facias,  p.  132. 

(E  6.)  Ekgit.  p.  132. 

(E  7.)  Testatum  capias^  ox feri facias,  p.  133. 

(A  1.)  }Proce00 ;  tubo  mag  is0ue  it 

Ptaeess,  in  a  large  accq>tation,  comprehends  the  whole  prooeeding 
after  the  original,  and  before  jud^ent.  8^  Co.  157.  b.  Blackamore. 
Vide  Amendment^  (C  1.) 

Bat,  generally,  it  imports  die  writs  which  issae  out  of  any  court, 
to  bnng  the  party  to  answer,  or  for  doing,  execution. 

When  the  king  grants  aii  authority  of  oyer  and  terminer,  the  power 
to  issue  process  is  incident ;  for  there  cannot  be  c^er,  if  the  party 
does  not  appear  gratis^  or  be  brought  by  process. 

And  therefore  where  justices  of  peace  have  power  to  outlaw  another, 
they  may  issue  a  capiat  tUlagatum.     R.  2  Rol.  2^77.     L  35*  > 

(A  2.)  In  what  name. 

AU  process  out  of  the  king's  courts  ought  to  be  in  the  name  of 
the  king. 

By  the  st.  27  H.  8.  24*.  all  writs  original  or  judicial,  all  indictments 
finr  treason,  ieiony,  or  trespass,  and  all  process,  shall  be  in  the  king's 
name,  in  counties  palatine,  or  other  liberties  in  England  or  Wales. 

(A  3.)  Under  what  seal. 

So,  all  process  ouffht  to  be  under  the  great  seal. 
By  the  st  28  Ed.  1.  6.  no  writ  which  concerns  the  common  law 
shall  go  out  under  any  of  the  petit  seals. 

I  4  (B)  mfm 
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(B)  mbtti  ptoct0e  ^all  bt  ttttttneSAt 

The  days  (or  the  retnm.of  process  are  general  or  special.  Co.  L* 
154.  b. 

By  the  st  51  H.  S.  dies  communes ;  32  H.  8.  21.  &  16  Car.  6.  in 
til  Ttsl  actions,  (except  writ  of  entry  for  a  common  recovery,  right  of 
advowson,  and  dower  unde  nihil  habet^)  if  the  writ  come  in,  or  be  re- 
turnable in  C.  B.  on  any  common  retiu^n-day,  day  shall  be  given  till 
the  ninth  return  after,  inclusive. 

In  writs  of  entry  for  a  common  recovery,  right  of  advowson,  and 
dower,  unde  nihil  habety  till  the  fifth  return,  inclusive. 

And  by  the  st.  S2  H.  8.  21.  in  any  writ  of  dower,  till  the  sixth  re- 
turn, inclusive.    Vide  2  Inst.  124. 

And  by  the  st.  16  Car.  6.  summons  ad  warraniizandum  against  a 
vouchee,  upon  appearance  of  the  tenant  in  a  writ  of  entry,  or  writ  of 
light  of  advowson,  (which  before  were  made  for  nine  returns  inclu- 
sive,) shall  be  abridged  to  five  returns,  as  it  was  used  in  a  summons  ad 
warrantizandum  in  a  writ  of  dower  unde  nihil  habef. 

By  the  st.  of  Marlb.  52  H.  8.  12.  conf.  by  the  16  Car.  6.  in  an  as- 
size of  darrein  presentment^  and  quare  impedit,  d^ntur  dies  de  quindena 
in  quindenam,  vel  de  tribus  septimanis  in  tres  septimanas* 

Or,  by  consent  of  the  parties,  a  longer  day  may  be  given,  if  such 
consent  appears  uppn  record.    .2  Inst.  124. 

By  the  common  law,  there  ouffht  to  be  fifteen  days  between  the 
teste  and  return  in  summons  and  attachments.  Co.  L.  134.  b.  ^  2  Inst. 
567.     Mod.  Ca.  146. 

[If  there  are  not  fifteen  days  between  teste  and  return  of  capias^  the 
proceedings  cannot  be  stayed,  but  the  writ  may  be  quashed;  it  is  error, 
not  irregmarity.     Barnes,  76.  409,  410.] 

[If  process  is  made  returnable  \xi  a  dies  nonjuridicuSf  (as  Ascension- 
day,)  it  shall  be  quashed.     Bunb.  318.]^ 

[In  a  suit  by  bill  in  B.  R.  the  essoin-day  is  not  a  return ;  and  if  a 
Jlerijadas  is  made  so  returnable,  the  execution  is  void,  and  the  goods 
must  be  returned.     1  Wils.  155.] 

[If  a  distringas  be  made  returnable  die  Iumb  prox.  post  qmnden^  Trin. 
it  is  right;  for  quinden  Trin.  is  a  Sunday.  Str.  811.  Lord  Raym. 
1528.] 

[Next  after  eight  days  firom,  &c.  is  the  same  as  next  after  the  oc- 
tave, &c.     Semb,  2  B*  M.  1187.] 

By  the  st.  art,  super  chart,  28  Ed.  1.  \S*  en  summons  et  attachments 
en  plea  de  terre,  de  sormes  cdnteigne  la  summons  ou  r attachment  le  terme 
de  15  Jours  a  tout  la  meyns^  solonque  la  common  ley. 

So,  in  re-summons  and  re-attachments.     2  Inst.  567* 

So,  in  a  pone ;  for  it  is  in  the  nature  of  a  summons.     Ibid. 

In  a  venire  facias  juratores  i  for  it  is  a  summons  to  the  jurors. 
Ibid. 

So,  by  the  st  16  Car.  6.  in  dower  unde  nihil  habety  the  venire  Jh' 
ciasy  and  all  process,  after  issue  joined,  and  before  judgment,  need  not 
have  more  than  fifteen  days,  any  more  than  in  personal  actions. 

Soj  it  may  be  in  process  upon  an  information,  i^  which  does  not 
go  to  outlawry.     R.  Sal*  699. 

2  But 
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Bat  if  a  summons  be  returned  tarde^  &c«  the  alias  summons  shal 
luTe  nine  retumsbetween  the  teste  and  return.  Co.  L.  ISi.  b.  2  Inst. 
567.    R.  Djr-  2^2*  &•    Hutt  43. 

Scs  process  to  outlawry  in  the  orown  office  shall  be  de  termino  in^ 
terwdnum.     Sal.  699. 

So^  process  judicial  in  B.  R.  (in  Middlesex  particularly)  may  be  de 
die  in  diem.     Sal.  602. 

[Capias  ad  respond,  tested  in  Trinity,  and  returnable  in  Hilaiy,  is 
void  and  a  mere  nullity.     S  WHs.  341.     2  Bl.  Rep.  846.] 

[One  day  between  the  teste  and  return  of  a  special  latitat  is  suf- 
fidenL     Str.917.] 

So,  by  the  sL  16  Car.  6.  return  from  Cra,  Ascens.  Domini  to  Cm. 
Trin.  shall  be  good,  thou^  there  be  not  fifteen  days  between  the 
quarto  die  post  C*rm  Ascens.  before  the  essoin-day  of  Cm.  7Vf  n. 

So,  by  consent,  other  than  the  common  (utys  of  Detum  may  be 
taken.     Co.  L.  134.  b. 

So,  by  common  law,  and  by  the  st  art,  super  chart.  15.  in  an  as« 
size  before  the  justices  of  B.  R.,  C.  B.,  or  justices  in  ejrre,  the  justices 
may  give  a  special  day  in  term,  or  out  of  term ;  and  therefore  an 
attachment  in  an  assize  need  not  have  fifteen  days  before  the  appearance. 
Co.  L.  134.  b. 

[If  there  are  fifteen  days  between  the  teste  and  return,  both  indu- 
ave,  of  a  scire  facias^  it  is  sufficient.  Hicks  v.  Jones,  T.  13  G.  Str. 
765.] 

And  by  the  st  32  H.  8.  21.  &  16  Car.  6.,  special  days,  where  usual, 
shall  be  allowed. 

[In  suits  by  bill,  Jieri  facias  must  be  returnable  at  a  day  certain,  or 
diflU  be,.quashed.     lEhffnes,  2 1 3.] 

[If  CO.  so.  against  an  attorney  is  retuniaUe  at  general  return,  and 
DOC  day  certain,  it  shall  be  quashed,  and  defendant  superseded. 
Barnes,  413.] 

[On  the  traverse  of  an  inquisition  sent  out  of  chancery  to  be  tried 
in  B..R.  the  venire  must  be  returniUile  on  a  general  return,  and  not  on 

day  certain.     Wils.  77.] 

So,  in  a  writ  of  execution  there  need  not  be  fifteen  days  between 
'd^tesU  and  return;  as,  in  a  scire  facias  for  executing  a  fine,  or  re- 
covery in  a  real  action.     Co.  L.  134.  b. 

Nor  in  a  sdrefacias^  against  Iniil.  [But  there  must  be  fifteen  days 
between  the  teste  of  the  first  sci.  fa*  and  the  return  of  the  second. 
2  BL  Rep.  922.] 

Nor,  in  SLper  qua  servitioj  &c.     Co.  Xi.  134.  b. 

Nor,  in  any  judicial  writ.     lUd. 

Nor,  in  process  against  an  infimt  t6  be  inspected.     Ibid. 

In  A  pone  by  the  defendant.     Ibid. 

Nor,  in  error.     2  Inst.  567. 

Nor,  in  a  venire  facias  upon  an  indictment  for  treason,  or  felony, 
taken  m  B.  R.    2  Inst  568. 

[By  Stat.  24  G.  2.  c  48.  in  real  actions,  if  writ  is  returnable 
Cms.  Aniin.       day  shall  be  given  Quind.  Mardn. 
Cras.  Martin.     .  —  Oct  Hilar. 

Oct  Martin.  —  Quind.  Hilar. 

Quin.  Martin*  —  Cras.  Pur. 

Oct 
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Oct  Hilar.         dmf  shall  be  given  Oct  Pur. 

Quind.  Hilar*  —  Quind.  Pasch. 

Cras.  Pur.  —  Tres.  Pasch* 

Oct.  Pur.  —  Mens.  Pasch. 

Quin.  Pasch.  —  Quinque  Pasch. 

Tres,  Pasch.  —  Cras.  Ascen. 

Mens.  Pasch.  —  Cms.  Trin. 

Quinque  Pasch.  —  Oct  Trin. 

Cras.  Ascen.  —  Quin.  Trin. 

Cras*  Trin.  —  Tres.  Trin. 

Oct  Trin.  —  Cras.  Anima. 

Quin.  Trin.  —  Cras.  Martin. 

Tres.  Trin.  —  Oct  Martin.] 

[There  need  be  but  fifteen  days  between  teste  and  return  of  venire f 
and  other  process  on  writ  of  dower  undej  &c.  after  issue  joined^  and 
before  jud^ent] 

[All  process  haying  day  from  the  fourth  of  Cras.  Ascens.  to  Cras. 
Trin.  are  good.] 

[Summons  to  warrant  against  vouchees  on  common  recoveries  had, 
abridged  to  four  returns  indtisive.] 

[Courts  may  appoint  ^>ecial  returns  as  usual.] 

[The  days  ot  assize  in  darrein  presentment  and  quare  impeditj  and 
the  days  to  be  given  in  attaint,  stand.] 

[The  quarto  die  post,  or  day  of  appearance,  is  reckoned  inclusive  of 
the  return-day,  though  that  fall  on  a  Sunday.     1  H.  BL  9.] 

As  to  the  form  of  teste  or  process,  vide  Abatement,  (H  1,  &c.  1'4.) 

(C  a.)  ]proceiet0  in  criminal  tema. 

By  the  common  law,  in  an  appeal,  or  indictment,  for  the  death  of 
a  man,  the  process  Was  a  capiaSy  and  afterwards  exigent  atad  outlawry. 
Vide  Appeal,  (G  5.) 

But  for  another  felony  there  ought  to  be  two  capiases  before  the 
exigait    Ibid. 

Sy  the  St  25  Ed.  S.  li.  on  an  indictment  of  felony  before  justices 
of  oyer  and  tenniner,  a  capias  shall  eo  to  the  sherifl^  and  on  a  non  est 
inventus  returned,  another  capias  to  seize  his  good^,  also  returnable  at 
three  weeks,  and  if  he  be  taken,  or  appear,  before  the  return  of  the 
second  capias,  he  saves  his  goods ;  otherwise,  the  exigent  shall  go. 
Vide  Appeal,  (G  5.)  —  Indictment  (I). 

By  the  st  6  H.  6.  1.  the  writs  of  capias  before  exigent,  against  any 
indicted  in  B.  R.,  shall  be  directed  to  the  sherifis  of  Uie  county  where 
the  party  dwells,  as  well  as  of  the  county  where  named  in  the  in- 
dictment, having  six  weeks  at  least,  or  longer,  if  the  justices  in  their 
discretion  think  fit,  before  the  return ;  otherwise,  the  exigent  and  out- 
lawry on  it  shall  be  void. 

By  the  st  8  H.  6.  10.  on  every  indictment  or  appeal,  for  treason, 
felony,  or  trespass,  against  any,  dwelling  in  another  county,  than  where 
the  indictment  or  appeal  was  taken,  afler  the  return  of  the  first  capias, 
another  capias  shall  go  to  the  sheriff  of  die  comity,  whebe  the  party 
is  supposed  dwelling-,  returnable  dnree  months  after  date^  if  the  coun- 
ties be  held  monthfy;  if  at  every  six  weeks,  then  four 'months  after; 
commanding  the  sherifi^  if  the  party  be  not  found,  to  nudfle  proclam- 
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adon  at  two  counties,  to  i^pear  at  the  return  of  the  writ,  in  the  coun^ 
or  franchise  where  indicted ;  and  if  then  he  appfiar.  not,  the  exigent 

[(C  b.)  lProce00  in  ciuil  ca0e0«] 

[A  general  warrant  is  ille^.    9  Burr.  1742.     IBI.  555.    Lofit  1.] 

[St|^  of  the  comt  of  Kmg's  Bench  mistaken  in  the  plaint  for  that 
of  the  common  pleas,  vitiates  ue  judgment.     LofiL  184.] 

[Where  a  sheriff  is  pUuntiff,  a  l^tat  {e.gr.)  directed  to  himseU^  is 
irregular.     1  BL  506.] 

[Frocess  fiom  the  superior  courts  to  be  executed  in  Southwark, 
must  be  directed  not  to  the  bailiff  of  that  borough  but  to  the  sheriff 
of  Surrgr.     14  East,  289.] 

fl^hough  it  is  informal  to  address  process  to  the  sheriff  of  Durham 
direct,  instead  of  through  the  diamberlain,  the  writ  is  not  void ;  there- 
fine,  a  bail-bond  taken  th^ecm  is  good.    6  T.  R.  71.] 

[The  officers  i^p<unted  by  law  to  execute  the  civil  process  of  the 
nqpeiicMr  tribunals,  and  who  alone  are  officers  of  the  court,  are  the 
sheriff  of  the  county,  and  the  lord  or  bailiff  of  a  franchise  or  pe- 
culiar Jurisdiction ;  dierefore,  such  process  directed  to  the  bailiff  of  the 
Isie  of  £ly»  instead  of  the  sheriff  of  Cambridgeshire,  is  a  nullity,  and 
the  bailiff  a  trespasser  for  executing  it.     S  East,  128.] 

[For  the  purposes  of  executing  process,  the  house  of  one  man  may 
be  aocountea  that  of  another  where  he  has  permitted  him  to  use  it  as 
his  own  by  residence  therein.     2  H.  B.  1 20.] 

[PftKcss  out  of  the  palace  court  at  Westminster  may  lawfully  be 
executed  within  the  palace,  though  the  king  is  actually  resident 
therein,  and  no  leave  has  been  obtained  from  the  Board  of  Green 
Cbth.    S  T.  R.  735.] 

[Qvil  process  cannot  be  executed  in  any  of  die  king's  palaces  which 
are  kept  constantly  prepared  for  his  majesty's  reception;  though  he 
may  not  reside  therein.     10  East,  578.] 

[An  inner  door  inay  be  broken  open  in  the  execution  of  civil 
process^     Cowp.  I.    Lofit  875.] 

[Outer  door  may  be  broken  in  executing  process  fbr  a  conteiflpt. 
4  Taunt  401.] 

[If  a  bailiff  has  made  a  legal  arrest  and  the  prisoner  escapes,  he 
TOKj  justify  breaking  open  the  door  of  the  house  upon  fresh  suit  to 
make  him.     Lofit  S82.  390.] 

[In  die  execution  as  well  of  dvil  and  criminal  proce^  an  officer 
may  call  in  the  assistance  of  others,  who  then  may  justify  as  the  officer 
may  do.    S  East,  128.] 

[Though  a  bailiff  flets  in  under  a  fidse  pretence,  yet  he  who  resists 
him  does  it  at  his  perfl.    Lofit  62.] 

[Proceedings  are  founded  on  the  second  writ  in  a  continued  process. 

2  B.  a  P.  1570 
[A  writ  mav  be  averred  when  issued  in  vacation.     15  East,  S7S0 
[To  aver  the  issuii^  of  a  writ  between  the  essoign  and  quarto  die 

Vosij  ^  the  court  tihen  bemg  at  Westminster,"  is  go^    S  T.  R.  183* 

3T.R.787.] 
[ToQchiiu^  die  indorsement  of  the  time  of  ffiing  die  writ,  see  3  T.  R^ 

7«7.J^ 

(D)  ptoug0 
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(D)  Proce00  in  real  stctiona* 

(D  1.)  Summons. 

In  all  pnecipes  quod  reddat  (viz.  all  real  actions  properly  and  strictly 
for  .demand  of  land)  the  original  p'rocess  is  a  suimnons* 

As,  in  a  writ  of  right  quia  domtnus  remissit  curiam^  &c;  right  of  ad- 
vowson,^^dp^  in  capite*    F.  N.  B.  2  F.  5.  J.  SO.  £• 
,    In  a  writ  of  right  of  ward,  cessavUj  escheat,  dower,  unde  nihil  habet^ 
zxAformedonm 

In  ^U  writs  of  entry. 

In  a  quod  ei  deforceat* 

So,  in  many  writs  oSpracipe  qaodfaciat  /  as  in  a  writ  deratumabUUna 
divisiSf  customs  and  services,  seeta  ad  molendimim. 

So,  in  naiivo  habendo,  quojute^  writ  of  mesnej  quodpermittat^ 

So,  in  all  actions  ancestral  possessory ;  as,  mortH  ancestor^  aiel^  besaiel, 
cosinage,  and  mqfer  obiit. 

So,  m  an  assize  of  darrein  presentment^  qume  impedit  juris  utrum. 
.    In  an  attaint ;  by  the  st  23  H.  8.  S.  - 

In  a  voarrantid  charUey  curia  claudendoy  and  partition^ 

Soj  where  a  stranger  to  the  writ  is  to  be  dted  pendente  liter  process 
shall  be  against  him  by  summons;  as,  upon  voucher,  aideprier^  by 
%\miVCioxi&  adwarrantixandum^  summons  ad  auxiliandum. 

So,  in.  personal  actions  for  debt  or  on^tract,  the  original  process  is 
summons. 

(D2.)  Re-summons. 

» 

If  a  summons  be.  returned  tardea  or  not  returned,  there  shall  be  an 
\alias  summons.     Off.  Br.  358.  361. 

Or,  returned  that  the  demandant  hath  not  found  pledges.  Off  Br. 
357.  861, 

Or,  that  none  came  to  show  the  land  to  the  sheriff.  Off.  Br.  358, 
859.  '      . 

Or,  that  no  proclamation  was  made  according  to  the  st  81  £1.  S* 
Off  Br.  357.  361. 

(D  3.)  How  executed. 

The  sheriff  in  person,  or  by  his  bailiff,  ought  to  summon  the  tenant 
in  person,  or  upon  the  land  demanded.     Fl.  6.  c.  6.  s.  4,  5. 

In  personal  actions,  summons  shall  be  to  the  person,  iif  he  be  within 
tiie  coun^,  or  at  his  house.     FL  6.  c.  6.  s.  4. 

So,  where  the  tenant  has  no  land,  whereon  he  may  be  summoned» 
Fl.  6.  c.  6.  s.  5. 

In  right  of  advowson^  quare  impedit^  Sec  it  may  be  at  the  church. 

And  the  sheriff  may  enter  the  land  of  another,  to  summon  the 
tenant.     (1  Brownl.  158.) 

If  the  action  be  for  recovery  of  land,  it  ouffht  to  be  in  terrdpetitd. 

Though  he  be  not  actually  tenant  of  the  land.     FL  6.  c*  6. 

Though  he  has  only  the  reversion. 

So,  the  heir  shall  be  summoned  on  the  land  which  descends. 

The  sheriff  ought  to  take  two  summoners,  probos  et  legates  homines 
to  testify  the  summons.  1  Brownl.  158.  1  Mod.  248.  In  real  ac^* 
tions.    2  SI^o.  ^282. 

•   ^  And 
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« 

And  thouffh  now  he  does  not  make  summoni,  yet  it  oUfibt  to  be 
proved,  if  the  summons  be  denied ;  for  the  sheriff  retams  the  names 
of  the  snmmoners. 

So^  the  smnmons  ought  to  be  in  the  day-time,  before  sun-settitagt 
'IL  Cro*  lEL  42« 

And  fifteen  days  at  least  before  the  return  of  the  writ.  Co.  L.  134*.  b. 

And  by  the  st  31  £1.  S.  after  summons  in  real  action,  proclamation 
skall  be  made  of  it  on  Sunday,  fourteen  days  before  the  return,  at  or 
near  the  most  usual  door  of  t^e  church  or  chapel  of  the  town  or  parish 
where  the  land  lies,  on  which  the  summons  was  made;  otherwise,  no 
pmdag^  sbaU  go.  but  m  alias  or  pluries  summons. 

The  summons  shall  be  at  the  church-door,  though  the  church  be? 
OQt  of  the  county.     R.  Cro.  £1.  472. 

And  it  is  not  su£Scient  to  say,  that  he  proclaimed  all  contained  in 
the  writ;  but  he  ought  to  say,  uiat  he  proclaimed  that  he  made  sum- 
mons on  the  land.     R.  Hob.  133. 

Bat,  if  the  land  be  in  several  parishes,  a  summons  intone  is  suf- 
ficient    Hob.  133. 

So,  a  proclamation  at  the  church  of  one  parish  is  sufficient  Hob. 
iSS.    Noy,  22.  ^ 

So,  it  is  sufficient  that  the  names  of  the  summoners  are  returned, 
without  saying  that  the  summons  was  made.     Hob.  133. 
.  How  he  shall  wage  his  law  of  non-summons,  vide  Abatement,  (H  53.) 

(D  4.)  Grand  cape. 

In  Bllpracipes  quodreddatj  if  the  tfenant  does  not  ^pear,  or  is  es- 
sobed  at  the  return  of  the  writ,  if  he  cannot  save  his  d^uilt,  he  shall 
lose  his  land ;  and  therefore  a  grand  cape  issues  to  take  the  land  into 
the  king's  hand,  and  to  summon  the  party  to  answer  for  his  de&ult 
(FI.  6.  c  14.  s.  1.  3,  4.) 

The  sheriff  ought  to  take  the  land  into  the  king's  hand  fifteen  days 
before  the  return  of  the  writ     (Fl.  6.  c.  14.  s.  1.) 

And  he  shall  answer  to  the  king  for  the  profits  of  the  land  till 
jndgment 

And  shall  return  a  cepi  in  manus^  with  the  names  of  the  viewers 
and  summoners.     (FL  6.  c.  14.  s.  3.) 

But,  a  supersedeas  to  the  grand  cape  shall  be  granted,  si  errcnice 
emanami ;  as,  if  he  does  not  return  a  proclamation  made  according  to 
the  st  31.  £1.  3.,  a%  if  he  does  not  say,  that  proclamation  was  made 
after  smnmons.     R.  1  Mod.  197. 

If  it  does  not  appear  that  any  part  of  the  land  lies  in  the  vill,  at 
the  dhurch  of  whick  proclamation  was  made.     1  Mod.  197. 

If  the  return  says,  prodamatioh  was  made  secundum  formam  statutif 
mneially,  without  saying,  that  it  was  of  a  summons  upon  the  land. 
R.  1  Mod.  197.     Hob.  133. 

The  sheriff  upon  the  grand  cape  cannot  carry  away  any  profits  of 
the  land,  but  only  seize  it  generally.    R.  1  Leo.  92. 

(D5.)  Petit  cape. 

In  bU  praeipes  quod  reddaty  if  there  be  a  de&ult  at  the  return  of. 
the  venire/aciasj  a,peiit  cape  shall  be  awarded  for  seizing  the  lands  and 
summoning  the  party. 

The 
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The  petit  cape  shall  hate  fifteen  days  before  the  return. 

The  sheriff  shall  return  cepi  in  manus  to  the  petit  cape. 

But,  if  there  be  a  default  at  the  day  given  for  batde  in  a  writ  of 
right,  there  shall  be  final  judgment  without  tL  petit  cape. 

S09  there  shall  be  final  judgment  without  a  petit  cape  in  all  cases  of 
a  de&ult  after  verdict 

If  there  be  a  departure  in  despite  of  the  court 

Soy  upon  a  default  at  the  venire  facias  in  a  quare  impedit. 

(D  6.)  Attachment. 

An  attachment  is  awarded  against  a  man  tot  a  contempt  to  the 
court 

As,  in  chancery,  if  a  defendant  does  not  appear  upon  aenrice  of  a 
subpcena.    Vide  Chan<iery,  (D  8,  4.) 

So^  it  goes  as  an  original  process  in  an  assize  of  naoel  disseinsi^  i>r  of 
nusance. 

So,  'in  many  writs  of  pracipe  quodfaciat^  if  the  tenant  do  not  ap« 
pear  upon  the  summons,  the  process  shall  be  continued  by  attachment 
and  distress  infinite. 

An  attachment  ouffht  to  be  executed  by  the  sheriff,  by  taldng 
pledges  of  the  party  lor  his  appearance,  and  return  of  the  attachment 
by  ^edges.  Ai 

And  if  he  does  not  appear  afterwards,  the  pledges  shall  be  amerced. 

Or,  by  attachment  of  the  goods  of  the  party. ' 
*     The  sheriff  may  attach  any  moveable  goods  of  the  tenant  or  de- 
fendant himself. 

So,  the  sheriff  ought  to  return  the  certainty  and  value  of  the  goods ; 
for  per  cataUa  ad  valentiam  so  much,  is  not  sufficient  R.  Cro.  £l.  1 S. 
Cart*  225. 

And  when  he  attaches  goods,  he  does  not  return  pledges. 

And  if  the  party  does  not  appear,  the  goods  attached  are  forfeited. 
Cro.  El.  13.     Semb.  Cart  226. 

But  a  derk  cannot  be  attached  by  his  goods,  but  only  by  his  person, 
or  his  lands,  if  he  has  a  lay-fee. 

So,  a  layman  cannot  be  attached  by  his  lands,  or  any  parcel  of  a 
fireehold. 

Nor,  by  a  thing  fixed  to  the  freehold.  20  H.  7.  IS.  b.  21  H.  7. 
26.  b. 

Nor,  by  a  chattel  real. 

Nor,  by  his  apparel,  or  horse  on  which  he  rides,  if  he  has  other 
goods. 

So,  the  sheriff  ought  to  attach  only  a  single  thing,  so  much  as  will 
make  the  defendant  appear ;  nor  divers  goods,  and  of  great  value. 
Lut  1457.     So  much  as  is  sufficient  for  the  debt     Cart  225. 

And  if  he  does  it,  and  this  appears  upon  record,  trespass  lies. 
Lut.  1457.  Otherwise,  if  the  value  be  denied,  or  taken  by  protesta- 
tion, whereon  the  plaintiff  demurs  ;  for  then  the  value  is  not  admitted'. 
R.  M.  4  G.  2.  in  the  exchequer,  int  Swindell  and  BretnalL 

(D  7.)  Distringas. 

A  distringas  is  a  process  which  issues,  if  the  defendant  do^  not 

appear 
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tippfMr  at  the  return  of  the  summons,  or  attadiment;  and  it  is  called 
digress  infinite,  because  it  goes  till  appearance. 

And  the  grand  distress,  because  it  is  many  times  awarded  instead  of 
Hie  grand  cape* 

Hie  sheriff  upon  a  distringas  takes  all  the  moveable  goods  of  the 
putjr;  and  the  profits  of  the  land  firom  the  teste  of  the  writ,  which  issues 
are  forfeited  to  the  king,  and  estreated  into  the  exchequer,  if  the  par^ 
does  not  appear. 

And  the  sheriff  returns  manucapt.  per  A,  unde  exit.  20;.,  &c« 

If  a  distringas  goes  instead  of  a  grand  or  petit  cape^  and  the  sheriff 
letums  issues  or  nihil,  and  at  the  return  the  tenant  or  defendant  makes 
de&ult,.  final  judgment  shall  be  given. 

The  issues  upon  distringas  ought  to  be  estreated  the  last  day  of 
every  issuable  term.     1  Sal.  SB. 

Or,  by  special  rule ;  but  this  shall  not  be  done  without  special  causel. 
R.  1  Sal.  55. 

The  issues  returned  upon  a  distringas  ought  to  be  reasonable,  though 
tbe  writ  says,  per  omnia  terras  et  catalla. 

And,  therefore,  it  is  sufficient  that  he  return  the  profits  which  may 
arise  after  the  teste,  and  before  the  return  of  thb  writ.  27  H.  8.  8. 

Or,  in  a  personal  action,  so  much  as  may  be  the  charge  of  the 
process. 

[The  court  may  order 'issues  to  be  increased  on  alias  or  phtries,  at 
thdr  discretion,  usually  five  times ;  the  former  in  C.  B.  Barnes,  418. 
420,  421,  422.] 

[Service  of  venire  Jacias  ad  resp.  by  leaving  it  with  the  clerk  of  the 
iMendants  at  their  counting-house,  not  sufficient  to  obtain  distringas, 
though  after  several  ineffectual  calls  made  for  the  purpose  of  personal 
service.     2  Price,  9.] 

[Service  of  venire  Jacias  ad  resp.  served  on  defendant's  servant  at  his 
<iwelling-hoiise  during  his  absence  abroad,  not  sufficient  to  warrant  a 
distringas,  nor  will  the  court  grant  a  rule  to  shew  cause  why  such  ser- 
vice should  not  be  sufficient    2  Price  12.] 

[Where  the  defendant  is  gone  abroad  the  service  of  the  sherifi^s  sum- 
mons granted  on  a  writ  of  venire  facias  ad  resp.  at  his  last  place  of 
abode,  is  r^nlar.     Forrest.  29.] 

[The  court  will  not  grant  a  distringas  against  a  defendant  who  has 
not  been  served  with  process,  other  than  by  delivery  of  it  to  a  person 
at  whose  house  he  had  recentiy  resided,  unless  it  appear  that  he  then 
lived  there.     1  Price,  809.] 

[Service  of  venire  Jbcias  at  the  dwelling-house  on  defendant's  wife,  is 
good,  and  the  court  will  thereupon  grant  a  distringas.     2  Price,  4.] 

[The  service  of  a  summons  and  execution  of  a  distringas  at  the  de- 
fendant's house  who  had  gone  abroad,  leaving  another  in  possession  of 
it,  is  regular.     1  R  &  P.  200.] 

[A  distringas  against  the  defendant  abroad,  for  a  demand  cooitracted 
hj  him  during  his  absence,  is  regular.     1  Taunt.  487.] 

[Hie  court  will  not  mat  a  distringas  to  compel  an  appearance  that 
the  defendant  is  out  of  Uie  kingdom.     1  Mars.  292i.] 

[The  affidavit  for  a  distringas  aflainst  a  defendant  abroad^  most  state 
that  ha  is  absent^  in  order  to  avoia  process.    5  Taunt;  70S.] 

[In  suits  agamst  privileged  persons,  a  testatum  distringas  issued  into 

adif- 
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a  difierent  county  to  that  in  'which  the  action  is  brought,  and  into 

the  original  summons  and  distringas  have  issued,  is  regular.    4  East, 

162.] 

[Under  a  distringas  to  compel  i^pearance,  45.  only  can  be  levied  the 
fir9ttime.     4  East,  162.] 

[Rule  as  to  the  increasing  and  sale  of  issues  on  writs  of  distringas. 
C.  B-  Trin.  38  Geo.  3.,  1  B.  &  P.  412.] 

[Where  a  defendant  stands  out  several  distringas,,  the  terms  on  which 
the  issues  will  be  returned,  are  in  the  discretion  of  the  court  1  B.  & 
P.  81.] 

'  [The  costs  of  issuing  writs  of  distringas  under  10  Geo.  3.  c.  50.  are 
to  be  paid  before  appearance,  though  no  istfEies  be  levied.  5  Burr. 
2725.] 

[Stat.  10  Geo.  3.  c.  50.  extends  to  all  writs  of  distringas^  as  well  as 
those  issued  against  members  of  parliament,  as  others.  5  Bunr.  2726.] 

[The  Stat  51  Geo.  3.  c  12.  s.  2.  (9  v.)  does  not  extend  to  counties 
palatine.  Quaere^  whether  it  extends  to  the  exchequer?  5  Taunt.  69*] 
«  [Where  a  defendant  is  abroad,  a  plaintiff  may  still  (since  51  G.  S. 
c  124.)  issue  a  distringas^  on  service  of  the  venire Jaciasj  forthe  purpose 
of  compelling  his  appearance  thereby,  as  he  might  have  done  before  the 
act;  but  not  for  the  purpose  of  enabling  the  plaintiff  to  enter  an  ap- 
pearance for  him,  in  order  to  proceed  to  final  judgment  as  if  defendant 
had  himself  appeared.    3  Price,  263.   Id.  266.] 

[An  excessive  attachment  is  not  therefore  void.     5  Taunt.  69.] 

(D  8.)  Venire  Jadas. 

A  venire  Jacias  is  in  tlie  nature  of  a  suminond  to  bring  the  party 
to  answer :  or,  against  jurors. 

[Venire  facias  left  at  the  defendant's  house  is  good,  though  he  is 
beyond  sea.     Bunb.  67.] 

[Venire facias  was  the  old  process  of  the  court  of  pleas  in  the  ex- 
chequer.    Ibid.] 

AlS  to  a  venire  facias  juratores^  vide  Epquest,  (C  1»  &c.) 

(D  90  Judicial  process  in  a  real  action ;  Summons  in 

auxilium^  &c. 

As  to  petit  cape^  vide  ante,  (D  5.) 

As  to  summons  ad  warrantizandumj  and  other  process  against  a 
vouchee,  vide  Voucher,  (D  1,  &c.) 

As  to  process  for  trial  by  battle,  or  the  grand  assise,  vide  Battell, 
;A1,2,3.) 

As  to  process  for  trial  in  other  actions,  vide  Enquest,  (C  1,  &c.) 

As  to  process  for  execution  by  habere  facias  seisinam^  vide  Execution, 
(A  2.) 

By  scire  facias  upon  a  fine,  or  judgment,  vide  Fine,  (E  15.)T~Exe- 
cution,  (A  6.) 

(£)  Procejei0  in  personal  actions. 

[(E  1.  a.)  When  issuable.] 

[As  well  a  bfulable  as  a  Common  writ  may,in  suits  by  bill^  be  sued  out 
before  the  cause  of  action  accrued.  Cowp.  454 ;  7  T..  R.  4.  ThoUj^ 
it  se^ms  au  action  lies  for  a  malicious  arrest.    4  East,  74.] 

[As 
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[As  a  Utiitatj  so  a  capias,  may  be  sued  out'  before  the  cause  of  aciioiu 
1 B.  &  P.  543 ;  i  East)  S3S.] 

[](E  1.  b.)  Joinder  of  parties  in.] 

[tn  bailable  actions,  several  defendants  for  distinct  and  separate  de- 
maodsy  cannot  be  joined  in  the  same  writ  oi*  in  the  same  affidavit. 
SeaiSf  in  acticMis  not  bailable.     4  T.  R.  695.] 

[(E  1.  c.)  Teste  of.    Vide  in  Abatement] 

[If  a  latitai  bears  teste  out.  of  term  it.  }s  void.  .  6  Burr.  3586.  H. 
1.8c  H.] 

[Process  sued  out  iu  term,  may  be  tested  as  of  the  preceding  term. 
STAimt.6e4.] 

[(E  li  d.)  Where  executed.] 

[A  hill  of  Middlesex  cannot  be  served  out  of  the  county  of  Mid- 
(Beso.    1  T.  IL  187.    Dougl.  884.] 

[A  writ,  a  latitat  for  instance,  cannot  be  served  in  Any  other  cdunty, 
but  that  of  the  sheriff  to  whom  it  is  directed ;  nor  can  any  other 
slieriff  but  the  one  to  whom  it  is  directed,  execute  it  The  sheriff 
lias  DO  jurisdiction  out  of  his  county.  4  M.  &  *&  412.  1  T.  R.  187» 
6T.  R.74.] 

[By  the  practiee  of  C.  B.  xio  aqnas  cian  be'  served  out  of  the  county 
into  which  it  has  been  issued,  2  N.  IL  167*';  even  though  the  same 
officer  should  issue  the  writs,  both  into  that  county,  and  intd  the  county 
tnd  jurisdiction  in  which  the  writ  is  actually  served ;  as  in  the  case  of 
the  county  of  Kent  and  the  Cinque  Ports.  2  Mars.  550.  7  Taunt. 
23S.] 

[Ptooess  directed  to  the  sheriff  of  Northumberland,  maybe  served  in 
Newostle-apon-Tyne.    6  T.  R.  285.] 

[(£  1.  e.)  Mode  of  exlecuting.] 

[An  inner  door  may.be  broken  open  in  executing  process  at  the  suit 
of  an  individual  after  demand,  and  neglect  to  open ;  and  semble,  though 
it  torn  out  that  the  property  or  person  is  not  within.  8  B.  &  P.  22SJ} , 

[An  officer  who  enters  a  house  to  attach  ffoods  under  aquareclausum 
friU,  is  not  justified  remainmg  therein,  untd  the  pinrty  pays  him  surety- 
monqr.    6  T.  R.  187.]   . 

[(El.  f.)  Service  of.] 

[Ddtveiy  <lf  process,  sealed  up  in  a  letter,  is  no  service  but  from  the 
tinie  when  the  par^  to  whom  it  is  addressed  happens  to  open  iL 
S  Taont.  234.] 

[An  exception  to  the  rule  of  C.  B.  for  the  service  of  process,  can 
00^  be  made  fay  leave  of  the  court;  such  as,  that  affixing  the  declara- 
tioQ  in  Ae  office  may  be  sufficient  sendee^    1  Taunt  488.] 

[(E  1.  g.)  Irregularities.] 

[By.taldng  the  dedaratiim  out  of  the  office,  all  irregularities  in  the 
prooesB  arcTwaived.    1  H.  B.  222.] 

[The  proper  stage  for  oUectang  to  irregularities  in  the  process,  is 
befcre  appeanmce.     I  B'.  8c  r.  250.] 

[A  motion  to  %ef  kside  procee^gs  (or  ixregularity  should  be  ifiitde  as 
vion  as- Ate  planitifl^  by  taking  a  new  step  in  the  cause,  «shows  that  he 
■ittin  to  proceed ;  therefore^  wh«n  the  defendant  has  hww  sensed  with 

Vm.  VII.  K  notice 
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.  notioe  of  dedimtion,  and  mtedoontoi^  jodgsaent  hsviiig  been  siffiiedy 
with  notice  of  executing  a  writ  of  enquiry,  he  is  too  late  to  take  advan- 
tage of  a  defect  in  the  process.     1  Mars.  550*    6  Taunt  1910 

[The  omission  in  process  of  the  day  of  appearance  is  an  informality 
*  th^  may  be  waived  by  laches ;  at  least,  where  it  appeara  that  the  de- 
'  feadant  knew  what  was  to  be  done.     1  Taunt  59.] 

[A  defendant  may  move  to  set  aside  the  service  of  a  writ  for  irre- 
gularity at  any  time  before  a  new  step  is  taken  in  the  cause.  1  Mars. 
409;  e'Tmint.li.') 

[If  a  defendant  be  insularly  served  with  process,  he  may  apply 
to  set  aside  the  proceedings  although  the  plaintiff  mav  have  entered  an 
'  appearance  for  him,  and  served  him  with  a  notice  of  dedaratioUj  and 
given  him  a  rule  -to  plead.    1  Moore,  299.] 

[Where«  capias  per  continuance  is  tested  on  Ae  same  day  as  the 
'  original -ospfosy  a  new  original  capias  may  be  taken  out  to  warrant  it. 
1B.&P.842.] 

[A  billof  Middlesex  will  not  be  set  ande  because  it  reouires  the  de- 
fendant to  answer  in  a  plea  of  debt  instead  (^trespass.    2  T.  R*  512.} 

[The  court  (though  they  will  set  the  proceedings  aside)  will  not  quaidi 
•a  writ  on  the  ground  of  its  having  been  servea  in  a  wrong  county. 
1  Mars.  9.] 

[A  waiver  of  an  imgularity  in  process,  by  appearaaoe,  does  not  relate 
back  so  as  to  bring  tM  defendant  into  contempt  for  not  appearing  in 
time.    1  Anst.  76.3 

[The  ac  etiam  psat  of  the  writ  will  not  be  struck  out  because  the 
affidavit  to  hold  to  bail  is  defective.    6  T.  R.  IS.] 

(E  1.  h^)  Summons. 

In  all  personal  actions  for  debt,  or  upon  contract,  the  original  pro- 
cess is  summons ;  as,  in  debt,  detinue^  covenant,  8u:« 
So^  in  dower. 

(E  2.)  Attachment. 

So,  in  trespass,  and  other  personal  actions  vi  et  armiSf  the  original 
process  is  an  attachment    Vide  ante,  (D  6.) 

[The  first  process  on  tLJusHcies  is  attachment    5  Taunt  69.] 

(E  S.  a.)  Capias. 

Tide  Pleader,  (2  W  3.) 

As  to  a  capias  pro Jtne^  and  capius  uUagatum^  vide  Execution,  (B  1, 
2.>--Plea4er,  (2  W  6.)— Udagaiy.— WJes,  (B  2.) 

Capias  ad  satisfaciendum^  vide  Execution,  (C  9,  &c.)— Bail,  (R  4.) 

Capias  si  laicus^  vide  Statute  Staple^  (D  4.) 

Testatum  capias^  vide  post;  (£  7.) 

[A  variance  between  tne  copy  of  the  process  served,  and  the  notice 
subjoined,  in  the  defendant's  christian  name^  is  fetal.     2  B.  &  P.  38.] 

[A  variance  in  the  body  of  the  copy  of  prodess,  firom  the  writ  itself 
is  fetd,  and  subversive  of  the  process  and  subsequent  proceedings. 
1  Price,  245.] 

[(E  3.  b.)  Detainer.} 

[A  prisoner  cannot  be  detained  m  an  action  on  a  judgment  npon 
which,  though  not  ordered  to  be  dischaiged,  he  was  supersedeaUe  from 
delay.  1  B.  &  P.  S61.] 

[Where 
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[Where  a  defendant  held  to  bail  on  a  judges  eider,  is  disdharged  oti 
tiiecnMind  of  a  material  concealment  in  obtaining  it,  all  detainers  by 
thira  persons,  founded  thereon,  stand  good.   2  B.  &  P.  262.] 

[A  detainer  may  be  lodged  against  one  within  the  walls  df  a  prison, 
on  whst  aoooont  soever  he  is  there.] 

[(E  4.  a.)  Judicial  process.  —  General  rules.] 

[Even  admitting  that  a  sequestration  out  of  chancery  to  compel 
ippeanmce  binds  uie  defendant's  property  from  the  time  of  awarding 
it,  in  die  same  manner  th&t  9kJLfa.  at  common  law,  bound  from  the 
\aU;  yet  it  loses  its  title  to  precedence  from  not  being  esiforced  with- 
out nnnecessanr  dday,  so  as  to  let  in  a  subsequent  execution,  and  render 
the  sheriff  (at  least  where  he  has  not  notice  of  the  sequestration)  an- 
swenble  for  a  return  of  nuUa  bona  thereto.    4  East,  523 ;  Smith,  1 70.] 

[A  slieriff  may  break  the  inner  doorsi  of  a  house  to  take  under  9kji.fa. 
vi^t  demand  to  have  them  opened  for  him.    4  Taunt  61 9.] 

(£  4.  b.)  Levarifacias. 

Jodidal'  process  in  personal  actions,  by  the  common  law,  was  by 
kmi/iciasj  or Jleri  Jacias.    Vide  Execution,  (C  S,  4,  &&) 

A  leoari  facias  requires  the  sheriff,  quod  de  terris  et  cataJUs  of  the 
<Iefaidant  leoari  fadat  denariosj  &c    PL  Com.  441.  a. 

And  it  is  in  the  nature  of  an  ori^mal ;  as,  upon  a  recognizance, 
ttc  by  a  clerk.  Reg.  299.  b.  300.  F.  N.  B.  265.  D.  Vide  Statute 
Staple,  (DS-) 

Or,  judicial  after  judgment,  against  any  person,  ecclesiastical,  or 
liy;  br  it  issues  out  of  the  record  in  the  court  where  the  record  is 
resident,  F.  N.  B.  265.  D. 

In  all  oases  where  a  leoari  facias  issues,  the  land  is  debtor.  Skin.  619. 

[An  English  notice  must  mvariably  be  subjoined  under  st.  12  Geo.  1. 
c>  29.  to  serviceable  process,  though  the  demand  is  under  XOL  7  T.  R« 
SS7.]  .  ^  • 

[Rule  as  to  the  subjoining  notices  to  writs  of  sunrnionsandd&^ruigas 
inactions  by  original  quare  d.  fir.  C.  B.  Hil.  48  Geo.  3.  1  Taunt. 
2W.   49Geo.3.     1  Taunt  505.] 

[Any  irregularity  in  or  want  of  the  English  notice^  in  the  case  of  ser« 
^vxsbh  process,  is  no  ground,  of  objection  to  the  writ,  but  only  to  the 
copT*    9  East,  528.     5  Taunt  651 J 

nrhe  notice  sulgcnned  to  a  common  capias^  must  be  for  appearance 
^  tile  return  day,  not  the  quarto  die  post.  Rushton  t.  Chaimian,  2  B» 
k  P.  S40.  over-ruling  Sumner  v.  Brady,  1  H.  B.  650.] 

[The  En^ish  notice  subjoined  to  serviceable  process,  must  express 
^day  of  iqspearance  in  words,  not  figures.     1  M.  &  S.  119.] 

[If  the  year  only  in  the  notice  subjoined  in  the  service  of  process  is 
i&  figores,  die  service  is  regldar.     4M.  &S.  335.] 

[In  thenotiee  to  i^ypear,  at  the  foot  of  the  process,  it  is  not  necessary 
dttt  the  yeu*  should  be  stated  in  words  at  length.  Kennington  v.  An« 
dersoQ,  1  Marshidl,  577.  over-ruling  Bogan  v.  Lee,  1  Mars.  272. 
5  Taunt  651.  Williains  v.  Jay,  K.  j3.,  decision  quoted  in  5  Taunt 
ftS.  n.  and  abandoned  by  the  judges  of  K.  B.  in  confisrence  with  those 
•  C.  B»] 

[The  year  in  common  process  need  not  be  expressed  in  woi*ds  at 

h^tfa.    6  Taunt  333.] 

K  2  [Though 
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'  [Thoufi^  ihe  nofioe  siubjmnal  to  serviceable  process,  require  the 
defendant's  appearance  in  a  past  year,   it  is  good,  since  this  cannot' 
mislead.     1  Taunt  420.] 

,  i^Somnions  and* notioeto  appear «t  the  return,  bdng^fiom  Easter<lay 
in  one  month,  is  bad.    4  Taunt.  75*1 .]  > 

[If  the  day  on  which  a  defendant  is  <^ed  onto  appear,  be  omitted  in 
the  notice  attached  to  mesne  process,  the  court  will  set  aside  Ae  writ, 
and  all  siibsequent'proceedings,  notwithstanding 'the  defendarit  has  suf- 
fered a  whole  term  to  elapse  without' eiving  notice'to  the  plaintiff^  and 
does  not  apply  to  the  court  till  after  tne  execution  of  a  writ  of  inquiiy. 
2  Price,  9.] 

[The  defendant  must  be  named  in  the  notice  subjoinedto  servtceaUe 
process.     1  H.  B.  100.]   * 

[The  filazer's  name  need  not  be  added  to  a  common  capias.  1  H.  B. 
120.] 

[Thepbdntiffmay  sue  oXA'VLqueminuSf  after  having  suefl  out  ccprnmon 
process  tor  the  same  cause,  and  (he  couit  will  not  order  the  bail  bond 
in  the  second  process  to  be  delivered  up  to  be  cancelled,  because  tfiere 
wios  only  one  wanant  for  both  processes.    Wight  78.] 

(E  5.)  Fieri  Jbcia^. 

.  6v  the  common  law,  after,  judgment  or  a  recognizance  acknowledged^ 
withm  the  year  the  f)laintiff  might  bare  i^j/im  J^uxs,.(as  well  as-ainors 
Jbciof)  which  commands  quod  de  bonis  et  cataUisJlerifaciat^  Ice    5  CSra.. 
12.  a.    Vide  Eisecudon,  (C  4,  &C.) 
:  So,  a../im/!iaVi5  lies  for  damages^ recovered  in  an  ^^ 
personal  actions.     I^g.  Ju.  18.  b.  24.  b. 

In  a  qlUtre  impMi^  or  for  arreangesof  an  annuity*    R^.  Ju.  25.  b. 
26.  b. 
,  In  a>rit  of-wanL    Reg.  Ju^  45.  a. 

If  part  be  levied  by  b,  Jferi  facias^  there  may  be  another  Jleri  ficias 
for  the  residue. 

.  iSb,.if  the  sheriff  returns,  that  he  is  a  derk,  and  has  no  lay-fee,'  it 
may  be  directed  to  the  bishop  of  the  diocese  where  his  benefice  lies* 
Rm.  Ju.22.  26.  b. 

•  uJie  be  a  bencfidai^  in.HtberDia,  it  may  bejto  the  justices  of  Ireland^ 
Rqe.  Ju.  43.  b. 

If  the  defendant  iias  :goods  in  several  counties,  the  plaintiff  may  have 
sev&nljleri  facials  feer  the  whole,  to  each  county.     R.  Dy.  162.  b. 

[If  a  plamtiff  cannot  find  sufficient  efiects  to  satisfy  nis  judjipnent,^ 
the  court  will  order  the  sheriff  to  retain  for  his  use,  money  which  he 
has  levied  in  an  action  at  the  suit  of  the  defendant,    Doug.  23 1.} 

(E  6.)  Elegit. 

So,  by  the  sU  W.  2.  18.  upon  a  judgment  or  recognizance,  the 
plaintiff  or  conusee,  may  have  process  by  elegit^  for  afi  the.  goods^ 
and  a  moiety  of  .the  lands  of  the  aefendant  Qff.  Br.  77.  Co.  L.  289.  b^ 
Vide  Execution,  (C  14.) 

Hibu^  he  had  ajlerijacias,.  or  other  execution  uppn  which  nothinj^ 
or  only  part  of  tiie  debt,  was  levied.     Vide  Execution  (H). 
.    But,  an  Mgit  after  a  Jlm/aciaSf  &c.  oii^t  to  recite  how  much  was 
levied  upon  it     1  Sid.  91. 

■ (EU 
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(E7.)  Testdttm  capias^  otJf6riJScias. 

So»  if  a  process  be  Klutned  nihU^  th^re'  m&y  be  another  process  of 
the  same  nature^  with  a  testatum  of  ^e  former  writ  and  return  to  the 
sheriff  of  ancdier  coun^.     Vide  Execution  (F). 

If  the  fint  process  requires  the  appearance  of  the  defendant,,  the- 
fettatmrn  does  not  issue  berore  the  quarto  die  post  the  day  of  return ;  finr 
the  defendant  has  till  then  to  appear.     2  Jon.  200. 

So^  the  testatum  does  not  issue  before  an  entry  upon  the  roll,  that 
there  are  goods  there^.&c  and  this.  i&  the  warrant  ibr  the  writ  R. 
Hob.  68. 

BikU  tho^  may  be  a  testatum JBeriJbcias  immediatelv  after  the  retunr 
of  the  first  writ;  for  thexeby  the  defimdi^t  has  na  oay  in  court.    R. 

2  Jath  £00. 

So^  the  first  writ  m^  be  returned  in  course  by  the. attorney,  without 
ffimg  to  the  sheriff.     R.  Sal.  589. 

So^  if  judgment  be  given  or  affirmed  in  trinitjr.  term  towards  the 
mietihe  tenn,  a  testatum  capias  may  issue  the  last  day,  returnable  the 
first  return  of  inif;ha<*lTnyff  term.;  for  the  judgment  relates  to  the  first 
day  erf*  the  term,  or  it  may  be  returnable  in  the  same  term.  R.  2  Mod. 
Ca.  190- 

[If  a  ieakOum  JL  fau  be  sued  out  (md  executed,  wiftiout  an  original 
JLfiu  hsmog  issued  to  warrant  it,  it  will  be  set  aside  finr  irrqphrit^. 

3  Term  Rep.  SS8.] 

[But  audi  an  irregularity  may  be  cured'  on  the  producdon  of  all 
oridnal^^.^    Id.  ibid,  et  658.    Barnes,  211 V] 

[If  a  judgment  be  in  one  counter,  a  ca.  so.  cannot*  go  intiyanotHler 
vidKNit  a  tesiatum  previously  sued  out,  or  awarded  on  me  roll..  2  Bl. 
Rep.  694.] 

For  more  concerning  title  Process,  vide  Accompt,  (E 1 .} — Admiralty^ 
(E  18.)— Amendment,  (C 1, 2.)— Assise,  (B  9.— C  2.)— Attaint^  (C  2.) 
—Audita  qnereb,  (E  1.)— Certiorari,  (H  1, 2.)— Chancery,  (D  1, 8u^) 
— Coan^,  (C  9,  10.)— -Courts,  (P  8.)— Imprisonmetit,  (H  1,  &c)— 
lofennation,  (D  1.)— Leet,  (M  10.)— Officer,. (G  IS.)— Parliament, 
(L  18.)—  Pleader,  (B  7,  8.— V  1,  8tc— 2  V  1.-2  W  2,  &c.— 2  X  J. 
9.-2  Y  1;— S  E  1.— S  F  1. - 8  I  1.— 3  K  1.—  3  M  2. 24.— SK  2. 
1 0  I.)  —  Praemunire,  (C).  — Praerogative,  (D  73.)  —  Quod  permittatt 
(D  3.)— QuoWarranto^  (C  2.)  — Retom  (A)*— Wales  (B  1,2.— C). 


PROCHEIN  AMY- 

Vide  Pleader,  (2  C  1,  2.) 


PROCLAMATION- 

Vide  Pbjbrogative,  (D  2,  3.)—  Copyhou),  (R  9, 

IProclamatJott  Of  a  iFine. 

Vide  FiKK,  (O  1,  &c.)— E^ATXSf  (B2S.) 
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I^rodamation  of  Eeiiellioiu 

Vide  Chancery,  (D  4.) 


PROCTOR  OF  THE  CLERGY. 

Vide  G>NvocA.TiON. 

PROCURATIONS. 

Tide  TSKTHS  (C). 

PROFANATIONst 

Vide  Sacrambmts  (F).— Temp8»4B  S.) 

) 

PROFESSION. 

(A)  IProfesieiton ;  tobat  0I)^I  tie. 

* 

When  a  man  enters  into  religion  after  a  time  of  probation^  when  he 
takes  the  habit,  and  rows  obedience,  perpetual  poyerty  and  chastity,  he 
shall  be  said  to  be  professed.    Co.  L.  1S2«  a. 

But,  of  a  profession  made  out  of  the  kingdom,  the  common  law  do^ 
not  take  conusance ;  and  therefore,  if  he  be  professed  in  Normandy, 
he  may  maintain  an  action  in  Bngland ;  for  the  profession  cannot  be 
tried.     Co.  L.1S2.  b. 

So,  a  wife  or  sn  husband,  cannot  be  professed  without  the  consent 
of  the  husband  or  wife.    Ibid. 

(B)  Cbe  cfl^ct  of  a  ptoU$iAon. 

A  man  professed  in  reIi||^on  is  dead  in  law,  and  his  son  shall  inherit 
to  him.     Lit.  s.  200. 

And  he  may  have  an  assise  of  mart  ^ancestor.    Co.  L.  132.  a. 

So,  if  he  be  tenant  in  chivalry,  hb  heir  shaU  be  in  ward.  Co.  L. 
132.  b. 

Warranty  shall  descend.    Ibid. 

If  h^  be  a  joint  tenant,  the  land  survives.    Ibid. 

But,  profession  does  not  avoid  his  own  ffrant;  as,  if  tenant  in  tail 
makes  a  discontinuanoe^  the  issue  shall  not  have  ajbrmedon  during  his 
natural  life.    Ibid. 

So,  the  wife  of  a  man  professed  shall  not  be  endowed :  for  profession 
is  made  with  the  consent  of  the  wife.   .Co.  L.  132.  b. 

So,  profession  shall  not  do  wrong  to  a  stranger;  and  therefore,  a 
descent  upon advil  death  does  not  tweaway  entry.    Ibid. 

By  the  st  31  H.  8.  6.  33  H.  8. 29.  and  5  &6  £kL  6. 13.  all  persons 
professed  were  made  able  to  purchase,  sue,  8cc 

So,  the  canon  law  being  abolished,  whidt  made  the  disability,  the 
common  law  takes  no  notice  of  him.    R.  Sal.  162. 

Vide 
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Vide  AbrfiemeDt,  (E  5.— F  1.---H  41.>— CHqmdty*  (D  ri.K-EocIe. 
aasdcal  Persons,  (B  8.) 

PROFITS  CASUAL. 

Vide  Prerogative,  (49,  50.)^ 


prohibition: 

(A)  Co  io^at  cottrt  it  0beSl  tie* 

'A  l,y  To  the  temporal  court,  p.  1S7>^ 


I 


^A  S.^  To  the  spmtual  court*,  p.  ISSc 
^A  S.)i  To  r0$train>  a  nusance.  p«  138*. 

(B)  !Kg  t»6at  court  p*  1S8. 

(C)  Cbe  nature  of  a  probibttioru  p.  139. 

(D)  at  iobat  time  f  ranteo.  p^  140. 
{£)  SU  tolbOiGfe  ni0tance.  p^  141. 

(F 10  iFor  to&at  csax^i  grotteo.  p^  142. 

(F  2.)  IFireehold  be  concerned  i — As  a  title  to  lands 

or  tenements*  p*.  142. 
(F  3*)  To  an  adrowson  or  church*  p*.14& 
(F  4*3  To  an  office*  p*  144. 
(F  5.)  If  chattels  or  debts  are-concerned*  p*  M4* 
(F  6.^  If  the  suit  be  for  a  criminal  matter*  p*  146*. 
(F  7*)  Or  a  matter  contra  pacem.  p*  146* 
(F  8.)  If  a  remedy  be  given  by  statute*  p.  146* 
(F  9*)  If  a  maik  be  citea  out  of  his  diocese*  p*  147* 
(F  10*)  If  a  remedy  be  given  by  the  common  law* 

(F  11.)  If  the  spiritual  court  has  not  jurisdiction, 
though  there  beiu)  remedy  elsewhere*  p*149* 

(F  12.)  If  the  spiritual  court  allows  a  custom,  &c* 
void  by  law,  &c*  p.  149* 

(F  13.)  Or  allovirs  illegal,  or  disdlaws  legal  evidence* 

JL150* 
r  tries  a  matter  triable  by  law*  jp*  150.  , 
(F  15.)  If  the  court  refuses  a  copy  of  the  fibel.  p*  151.. 
(F  16.;  If  a  parson,  &c*  does  wast*  p»  151* 
(F  17*)  Prohibition  quoad^  &c*  p.  152. 

(G)  SZIben  a  pri^ttion  ffydiXi  not  \>z  granteiu 

(G  I.)  When  the  spiritual  court  has  JurisdictioR; 

As  if  the  ^lit  he  drca  mere  spiriiuaH.  p.  152. 

(G  2.) 
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•  (Q  2.)  For  the  repair  or  ornaments  of  the  church. 

p.  153. 
(G  3.)  For  inclosing  the  church-yard^  &c.  p.  155* 
(G  4.  a«)  For  admission  to  a  spiritual  office,  p.  155. 
[(G  4u  bO  Over  churchwardens.]  p.  156. 
(G  5.)  Tliough  the  suit  be  for  a  right  under  a  fourth 

part  of  the  value  of  the  church,  p.  156. 
(G  6.)  Or  if  it  be  between  spiritual  persons,  p.  157. 
(G  7.)  Or  if  the  suit  be  upon  subtraction  cf  tithes, 

&c.  p.  158» 
(G  8.)  Except  whfere  no  tithes,  rfre  due  :-^As  where 

*  a  thing  b^  law  is  not^ititheabie.^  p.  158. 
(G  9.)  Or  is  discharged  by  statute,  p.  15& 
(G  10.)  Or  by  3;  modus  decimandi.  p.  158.- 
(Gil.)  For  oblations,  mortuariesi  pensions,  p.  159»  ^ 
(G  12.)  For  violence  to  a  clerk,  p.  161. 
(G  13.)  For  breach  of  faith,  p.  161. 
(G  14.)  For  defamation,  p.  162. 
(G  15.)  For  matters  matrimonial,  p.  165. 
(G  16.)  For  matters  testamentary :— As  the  probate 

of  a  will.  p.  166. 
(G  170  Bequest  pi  a  legacy,  p.  I67. . 
(G  18.)  Granting,  or  repeaangiul  ministration.  p.l68. 
(G  19*)  Exhibiting  an  inventory,  p.  169,     \ 
(G  20»)  Granting  pf  guardiansmp.  p.  169« 
(O  21.)  Accounting  by  an  executor  or  administrator. 

.         \      j^m^  ^ 

(G  22.),  The  spiritual  court,  having  jurisdicti<Hif  shall 

proceed,  though  it  be  contrary  to  the  rules 

of  the  common  Uw.  p*  I69. 
(G  23.)  So  wherQ  it  has  conusance  of  the  principal 

it  shall  determine  that  which  is  incident* 

p.  170. 

(H  L)  j^rocee{img0  to  oOtatn  a  probttrition.  p*  171. 

'    (H  2.)  When  the  suggestion  ought  to  be  proved. 

p.  172. 

(I)  IDeciaration  npon  a  probit)ttiom  p.  173. 
(K)  €on0tittdtion. 

•  (K  1.)  When  it  Ues.  p.  174. 
(K'2.)  When  not,  p.  175. 
(K  3.)  No  prohibition  after  a  consultation,  p.  176. 
(K  4.)  Except  where  the  consultation  was  upon  tna^ 
terofforoo;  and.  other,  instances,  p.  I76. 

*  (A)  ^ 


To  what  court  it  shall  be.  ]d7 

(A)  Co  tobat  court  it  dbaU  be/ 

(A  1.)  To  the  temporal  court. 

If  courts  exoeed  their  jurisdiction,  a  prohibition  may  be  granted  U> 
tfaem* 

And  this  to  temporal  as  well  as  spiritual  couits.  P.  N.  B.  S9  H. 

As  if  a  ooort-baron,  cwnty-oourt,  &c.  or  other  inferior  court  in  a 
dty,  borough,  ftc  boU  plea  of  a  matter  out  of  the  Umits  of  their  juris- 
<licdan»  a  prohibition  may  be  granted.  F.  N.  B.  45.  F.  4$.  A.  B« 
«  Rol.  817.  L  25.  so.    Vide  Courts,  (P  15.) 

So,  if  the  cause  does  not  appear  to  be  within  their  jurisdiction. 
2  RoL  817. 1.  40. 

Or  if  a  single  cause  of  action  be  divided  into  several  by  covin,  to  give 
them  jurisdiction.     2  Rol.  28 1 .  1. 27.  S 1 7. 1. 25. 

So,  if  an  action  in  an  inferior  court  be  founded  upon  a  judgment  in 
&R.orC.B.     1  RoL  54. 

So^  if  in  such  court  a  foreign  matter  happens,:  vdiidi  cannot  be 
there  determined,  a  prohibition  goes  to  surcease,  till  it  be  determined ; 
as  in  right  patent  in  the  lord's  court,  if  the  tenant  join  the  mise,  by 
battle,  vouch  a  foreigner,  &c.     F.  N.  B.     89  H.  40.     A.  B.  C. 

To  the  Cin^e  rorts,  if  they  confound  law  and  ^uity  together. 

1  Sid.  $55.    ' 

Or,  proceed  for  the  cause  of  a  suit  wdl  commenced  at  lawn 
Hard.  475. 

So^  a  pitihibitiafi  lies  to  the  duchy  courts,  and  courts, of  a  county 
pilstbe,  if  they  hold  plea  of  lands  out  of  the  dudiy.  R,  .2  RoL  817* 
1. 55.    Hob.  77.    1  RoL  42. 7U    Vide  Franchises,  (D.  1 ,  &c) 

Soj  to  the  chancery  of  Chester,  &c.  if  it  holds  jplea  of  a  matter  not 
cognizable  there.  R.  2  RoL  818.  L  10.\  R.  I  Sid.  189.809.  Mo. 
916.    Cont.  1  RoL  246.  881,    R.  ace.  1  Rol.  252. 

Or,  if  the  chancery  there  grafts  an  injunction  where  it  ought  not. 
R.  2  RoL  318.  L  15. 

But,  not  to  the  chancery  here.  Vide  Ray.  227.  Sho,  P.  C.  W. 
Loid  Riqfm»  581. 

So,  to  the  sub-warden  of  the  court  (^  9ta|ini|ries,  if  he,  aa  chan- 
cellor, directs  things  pending  in  the  courts  of  the  duchy  of  Cornwall. 

2  RoL  814.  L  20. 

If  the  court  of  stannaries  holds  plea  where  it  does^BoC^x^te  to  tib» 
aiid  DO  par^  is  a  tinner.    2  RoL  258. 879. 

So,  to  the  court  of  the  council  of  York.  2  RoL  816.  H.  Mo.  874. 
PaL  527. 

To  the  court  of  the  marches  of  Wales.  Ray.  191.  1  RoL^.  1 90. 
268.    2  RoL  809.  327. 

[To  the  grand  session  of  Wales,  if  process  is  served  out  ^f  th^  ju- 
risdiction.   Str.  680.    2  Lord  Raym.  1408.] 

To  the  court  of  honour  of  the  earl  marshal,  if  it  holds  plea  of 
things  determinable  by  the  common  law.  R.  Ca.  ParL  61,  67*  Sal. 
553.    4  Mod.  128.,   Sho.  853.     Vide  1  Sid,  352. 

To  the  courts  of  London,  if  they  proceed  when  their  jurisdiction 
IS  determioed.     Sal.  425.    4  Mod.  151.    Skin.  600. 

To 
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To  the  court  of  manhabeay  if  it  holds  plea  in  debt  upon  a  judg- 
ment in  B.  R.    Sal.  439. 

To  the  court  of  requests.  8  Cro.  535.  Godk.  216.  1  Rol.  263. 
2  Rol.  96.  103. 

To  the  commissioners  of  appeab  Sx  the  excise*    5  Mod.  271. 

To  the  court  of  exchequer,  if  it  grants  an  attachment  for  a  pro-* 
ceeding  in  B.  R.    Dub.  Sal.  550.    D.  1  Rol.  252. 

To  a  court  by  usorpaticnBy  without  lawfid  authority.    Sal.  553. 

A8»  if  it  usurps  Tisitatcnrial  authority.  Reg.  4K>f  41.  Vide  post* 
(F  11.) 

[Naval  courts  martial,  military  courts  martial,  courts  of  admiralty^ 
and  courts  of  prize,  are  all  subject  to  a  prohibition  from  the  courts 
of  Westminster-HaU.    2  H.  BL  100.] 

[But  the  court  will  not  crant  a  piohibiticm  to  prevent  the  execu- 
tion of  a  sentence  of  a  mmtary  court  martial  passed  against  A.  who 


had  reoeiTed  pay  as  a  soldier,  though  the  proceedings  of  the  court 
martial  iq>pear  in  some  instances  to  be  erroneous.  Ibid  p.  69.  Vidi 
supra,  Adhniraltyi  (G).] 

(A  2.)  To  the  Bpiritual  court. 

« 

So,  in  the  time  of  H.  3.  and  ever  since,  prohibitions  have  been 
granted  to  the  spiritual  court,  if  it  holds  plea  of  a  matter,  whereof 
comisance  there  is  not  allowed.    5  Co.  deJureEcd.  11.  [3  T.  R.  SJ] 

In  the  time  .of  Ed.  1.  a  prohibition  was  granted  to  a  bishop  and 
his  official,  and  an  attachment  for  holding  plea  after  prohibition. 
a  RoL  281.  A. 

So^  if  any  claims  spiritual  jurisdiction,  when  he  has  it  not,  a  pro- 
lift>ition  lies.    2  RoL  SIS.    1.  42.    ^^e  post,  (F  1 1.) 

As,  if  a  collector  of  the  l>ope  holds  a  plea  of  spiritual  things. 
2  RoL  281.    L  23. 313.  L  35. 

If  any  one  purchases  a  citation  from  the  pope  to  appear  before  the 
archbishop.    F.  N.  B.  44.  J. 

Or,  has  a  citation  to  a  court  out  of  the  realm,  a  prohibition  goes 
to  prevent  his  answering.     F.  N.  B.  44.  H. 

If  the  archbishop  of  Canterbury  claims  a  concurrent  jurisdiction 
with  any  bishop  of  his  province;  for  he  cannothave  it  but  as  legptus 
fuOuss  which  title  was  abolished  with  the  pope.  R.  2  RoL  313. 
L  45.    Hob.  17. 

Wlien  it  Ues  to  the  court  of  admiralty,  vide  Admiralty,  (F  2,  &c.) 

(A  3.)  To  restrain  a  nusance. 

So,  a  prohibition  lies  to  restrain  a  public  nusance.  Semb.  Skin. 
€25, 626;    Vide  Action  upon  the  case  for  a  Nusance,  (D  4.) 

(B)  00$  tojbat  court 

By  Rot  Pari.  18  Ed.  1.  The  chancellor  and  chief  justice  have 
power  to  determine  what  pleas  ought  to  be  prohibited  in  causes  eccle- 
siastical.   2  RoL  316.  H. 

And 
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And  therefiire  li  prohibition  to  the  spiritoal  court  may  be  granted 
oy  the  chancery.    F.  N.  B.  W.  N. 

So,  C  B.  ttiay  grant  a  prohibidon.    2  RoL  517.  L  5.  10.  R.  12. 
Co.  59. 

And  the  exdieqiier«    Adm.  Ca.  ParL  58.     R.  iU.  526« 

Though  no  plea  be  depending  there  of  such  matter.    2  RoL  S17» 

I.  9. 

SOf  the  courts  of  law  in  Chester  may  grant  a  prohibition  to  the 
^Mritual  court  there,  if  it  eicceeds  its  jurisdiction.    2  KoI.  818.  1.  25. 

So^  the  court  of  great  sessions  in  Wales,  to  the  spiritual  court  there^ 
R.  1  Sid.  92.,  but  the  reporter  makes  aqu.F 

So,  B.  R.  or  C.  B.  may  grant  a  prohibition  to  the  spiritual  court 
in  Chester,  Lancaster,  &c.  though  ine  courts  there  may  do  it.  Gont. 
S  RoL  318.  L20.    Ace.  ibid.   L25.S17.   L  10. 

So,  to  the  court  of  marches  in  Wales,  if  it  holds  plea  of  a  spiritual 
matter  of  which  it  has  not  conusance,  though  the  superior  court 
cannot  do  ri^t.    R.  2  RoL  315.    L  15. 

So^  to  a  spiritual  court,  which  holds  plea  of  tjAes  in  London} 
ttoogfa  I7  ;the  st  87  H.  8. 12.  the  jurisdiction  in  such  case  is  given 
to  i&  mayor  of  London.    R.   2  RoL  313.   1.  25.    2  Inst  659,  660. 

Or,  if  s  suit  be  there  by  an  orphan  for  a  l^cy,  goods,  &c  the 
CDuusanoe  whereoi^  by  custom,  belongs  to  di^  mayor  and  fildermeu 
of  London.    TL    5  Co.  73.  b.    2  RoL  813.   L  10. 

Or,  against  an  executor  or  administrator,  for  goods  which  bdong 
to  orphans.    2  RoL  313.   L  20. 

Or,  if  a  suit  be  for  probate  of  a  will,  where  the  probate  bdongs  t6 
the  lord  of  a  manor.    Per  Poph.  5  Co.  73.  b.    2  Kol.  313.  L  5. 

So^  a  prohibition  may  be  granted  by  B.  R.  to  the  council  of  York ; 
if  th^  hold  plea;  of  a  matter  within  the  jurisdiction  of  Durham.  R. 
2  RoL  314.  L  15. 

So,  if  C.  B.  holds  plea  df  lands  held  of  a  subject^  the  lord  of  the 
tnanor  may  have  a  prohibition  -to  the  justices  of  C.  B.  commanding 
them  to  surcease,  and  that  the  demandant  sue  a  writ  of  right  of  pH- 
tent  in  his  court.    F.  N.  B.  8.  B.  39.  H. 

(C)  Ciie  nature  of  a  ptalbMtion. 

[In  prohibition,  are,  1st,  contempt  of  the  crown;  and,  2dly,  a 
damage  to  the  pftrty.  A  suit  for  it  must  be  broitf;ht  in  a  temporal 
court,  and  the  party  prays  a  prohibition ;  and  whetmr  defendant  pro* 
ceeded  or  not  after  the  prohibition,  and  attachment  goes  to  bring  him 
into  court  If  he  has  proceeded  after  the  writ  ddivered,  it  is  a  con- 
tempt; but  still  it  is  a  matter  examinable,  XM^iether  the  court  ha^e 
inrisdicticm  or  not.  If  it  have  not,  the  court  will  prohiU^  finaUy,  and 
grre  sadsfiurdon.  The  party  is  not  to  have  damages,  if  they  hme 
jurisdiction ;  but  if  they  have  none,  they  have  acted  against  the  pio- 
hiUtbn  of  law,  and  done  the  party  wcong.    Fort  345.] 

A  prohibition  ought  to  be  granted  ex  debito  justitue.  1  Sid.  6(. 
Per  two  J.  Hidecont  Ray.  92.  Per  all  the  J.  3  Jac.  2  Inst  607. 
Per  Keeling,  Hide  cont     1  Sid.  178.  .^ 

And  being  intended  for  keeping  every  court  within  its  proper  jA- 

risdictton. 
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risdictioDy '  the  law,  b»  to  prohibitions^  cannot  be  changed  but -by  act 
'of  parliament     R.  2  Inst.  601. 

So^  the  form  of  a  prohibition  cannot  be  altered  but  by  parliaoent. 
2  Inst.  601,  602. 

(D)  at  toftat  time  granti^D- 

Where  it  appears  by  the  libel  that  the  matter  was  not  within  the 
jarisdiction  of  the  spiritual  court,  a  fMx>hibition  lies  after  sentence,  or 
before.  2  Inst.  602.  619.  2  Rol.  S18.  L  45.  Sal.  548.  [2  Burr. 
9 IS.]    Cowp.  424.'    S  Term  Rep.  S.] 

So,  to  a  temporal  court,  it  lies  after  judgment,  where  the  matter 
appears  to  be  out  of.  the  jurisdiction.    2  Inst.  602.  619. 
.    Or,  after  execution.    Ibid. 

So^  after  sentence  mid  appeaL  2  Rol.  318.  L48.  S19«^  L2Qb 
Agreed,  1  Sid.  65. 

[A  prohibition  was  granted  on  a  libel  to  charee  a  man  to  the  rer 
pur  of  the  church  in  respect  of  a  liglil-house,  wxer  sentence,  and  ai^ 
appeal  to  the  delegates.     Bunb.  81. 

;  After  an  M>peal  to  the  arches,  and  then  to  the  delegates]^  and  senr 
tence  affirmed  there.     R»  2  Rol.  24. 

:  [To  a  court  of  appeal,  where  it  appears  thev  have  no  jurisdiction 
over  the  subject,  even  after  they  have  remitted  the  suit  to  the  court 
below,  and  awarded  costs  against  the  aTO>ellant,  and  though  the  par^ 
applying  for  the  prohibition  be  the  ^)pdlant.     1  Term  Rep.  552.] 

So,  a  prohibition  lies  after  sentence,  if  the  libel  be  for  a  thing  within 
4heir  jurisdiction,  and  a  temporal  matter  becomes  incident,  and  they 
refuse  such  proof  as  the  temporal  courts  allow ;  as  proof  by  a  single 
^tness.  R.  Cro.  EL  666.  Mo.  907.  R.  Sho.  173.  161.  3  Mod. 
.>86^    SaL  547. 

[But  where  the  spiritual  court  has  jurisdiction,  or  unless  the  want 
.of  jurisdiction  appear  on  the  fiK^e  of  the  proceedings,  and  has  pro- 
nounced sentence^  there  shall  be  no  prohibition ;  the  remedy  being  by 
.a^ieil.    2  Bur.  813.    Doug.  378.] 

[If  the  spiritual  court  has  cognizance  of  part  of  the  chaige  onlj^ 
and  not  of  the  rest,  the  court,  after  sentence  below,  will  not  grant  a 
prohibition.     2  Term  Rep.  473.] 

[If  in  a  suit  for  a  prestation,  defendant  pleads  there  is  no  pre- 
acrifttion,  and  diat  is  denied ;  yet  there  shall  be  no  prohibition  till 
^tbey  join  issue  on  the  plea,  and  it  appears  the  prescriptive  right  wijk 
ceme  in  question.    Str.  897.] 

So,  it  lies  after  an  a{qpeal,  if  a  thing  beliUgated  upon  the  appeal^ 
>  which  upon  a  prohibition  was  determined  by  verdict,  and  then  a  con- 
seltation  awarded.    B.  2Sho.  195* 

But  generally  after  an  appeal,  a  prohibition  shall  not  be  allowed  if 
the  matter  be  not  apparent;  for  by  that  the  party  affirms  the  juris- 
iUction.    2RoL  319..LIO.  , 

And  if  by  appeal  he  may  have  relief,  a  prohibition  shall  not  be 
.granted.    I  Rol.  319.  1.  3a 

So,  9^T  sentence,  a  prohibition  does  not  go  upon  suggestion  of 
a  matter  which  does   not  appear  by  the  libet     ?}loU  318.  1.  45. 
-Oodb.  164. 

As, 


A}  whose  instance^  .  ^    I4t 

As,  if  a  libel  be  for  tioQ*payihent  of  a  rate  for  reparation  of  a 
cliardi,  a  prohibition  shall  not  go,  upon  a  auffgestion  that  forei^ 
<lisbiirsements,  as  for  prisoners^  &c.  are  indud^  in  the  rate*  K. 
I.Qt.  1022. 

If  a  libel  be  for  de&mation  in  calling  whqre,  upon  suggestion  that 
the  words  were  spoken.in  London.  R.  (Reported  in  Banbury's  Re-t 
ports,  312.)     R.  9  Geo.  1.     2  Mod.  Ca.  176. 

If  a  libel  be  in  the  admiralty,  after  sentence  %proliil^ition  shall  not 
go,  upon  suggestion  that  the  contract  was  upoii  land^  if  it  does  not 
aiqpear  by  thelibel.    R.  2.  Mod.  Ca.  194.    Vide  Admiralty,  (F 9.) 

[Before  sentence^  prohibition  issues  on  a  suggestion  of  matter  of 
fiict  not  appearing  on  the  face  of  the  proceedings  below ;  after  sen- 
tence it  cannot  be  overturned  by  bare  averment  of  the  fact ;  but  it 
want  of  jurisdiction  appears  on  the  fiice  of  the  libel,  or  on  die  pro-, 
ceedings,   ii   shall   issue  after  sentence.    2  T.  IL  564.] 

[After  sentence  that  the  new  churehwardens  make  a  rate  to  re^ 
laJboiae  the  former.    B.  R.  H.  S81.] 

So^  a  prohibition  does  not  go  to  a  temporal  court  after  judgment^ 
wbere  it  anpeara  upon  evidence  at  the  trial,  that  the  cause  of  action 
arose  out  of  the  jurisdiction.  R.  2  Lev.  220.,  but  qu.  if  the  party 
demurred  to  the  evidence,  and  the  demurrer  was  refused  ? 

Nor,  to  die  admiralty.     1  Sid.  S81,  Sd2. 

So,  a  prohibition  does  not  to  upon  the  st  23  H.  8,  for  suing  out 
of  his  diocese  after  answer  and  sentence  thereon;  for  the  party  ac- 
knowledged the  jurisdiction,  ft.  2RoL  SI 8.  1.  40.  Adm.  P.  1  W. 
&  M.  inter  Tiler  and  Mantle,  Sal.  548.     Vide  post.  (F  9.) 

AjTortiarij  not  after  excommunication,  and  a  writ  of  eacrmmuniaUio 
capiendo.    R.  12  Co.  77. 

So,  a  prohibition  shall  not  go  after  a  suit  is  entirely  deteMnined; 
finr  diere  is  not  any  to  whom  it  may  be  directed.    Per  cur.;  1  Sid*  166. 

[Therefore,  though  where  matters  are  essentially  triable  at  conunon 
law,  if  the  party  come  before  SGQtenoe,  the  courtiwUlgrant  itfor  the 
sake  of  the  trial;  yet,  if  he  submit  to  4lie  tiial,  he  is  afterwards  top 
late.     Cowp.  424.3 

CTherefere,  where  die  plaintiff  has  grounded  bis.  Ubel  on?  a  custom^ 
and  it  is  found  against  him,  he  shall  not  aaite  b,  pvohibidon*  Id-   ibid.]  , 

So,  if  a  p^hibition  be  gUmted^  ^oid  afterwards  senteno^  and.  an 
appeal  pass,  it  cannot^  then   be  used.  '  R.  2  Oro.  429«  #  Yidefioel. 

(K  1.)  "  ^  ./>',;.< 

So,  a  prohibition  does  not  go  after  a  writ  af  excommmUca^iq  capiendo 
against  the  defendant,  though  the  cause  appears  ta  be  out  of  the 
jnrisdicdon,  or  is  panloned;  for  the  king's  writ  dball  not;  be  difr* 
chaised  by  the  prohibition,  nor  the  party  delivered .  by  isu,  R, 
12  C^  76.  X-   ,u 

So^  where  the  court  has  no  jurisdiction,  a  prohibition  may  be  granted 
upon  the,  request  of  a  stranger,,  as  well  as  the  defendant  himselt 
2  Inst.  607:  .      .       : 

So^ 
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So,  upon  motioQ  of  the  plaintiff  himfldf,  who  exhibited  the  libeL 
2  Inst  608.  607.     R.  2  RoL  SI 2.  1.  10.     Mo.  780. 

£But  if  a  wife  libel  to  recover  her  fame,  prohibition  ishall  not  be 
granted  on  the  husband's  motion.     Str.  576.] 
:    So,  ft  proh&ition  may  be  sued  I^  him  in  the  reversioD,  if  a  libd  be 
for  tyidies  against  his  lesMe.    Cro.  EL  55.    Mo.  915. 

(F  1.)  iFor  tn&at  ceaae  granted. 

A  prohibition  shall  be  granted  to  the  spiritual  court  in  all  cases 
where  the  ecclesiastical  judge  proceeds  in  a  matter  out  of  their  ju- 
risdiction. 

Though  the  temporal  court  has  not  cognizance  of  the  matter  for 
which  the  libel  is  in  the  spiritual  court ;  for  it  is  a  sufficient  cause 
for  a  prohibition,  that  the  ecclesiastical  court  exceeds  its  jurisdiction. 
Godb.  246,  247.    Vide  ante,  (A  24.)— Post.  (F  11.) 

[So,  if  a  churchwarden  has  had  his  accounts  allowed  in  vestry. 
Bunb.  247.  289.     Str.  974-] 

[The  spiritual  court  may  compel  the  churchwardens  to  deliver  in 
their  accounts ;  but  they  cannot  decide  on  thenu    S  Term  Rep.  3.3 

.  (F  2.)   If  freehold  be  concerned  :  —  As  a  title  to  lands  or 

tenementSf 

In  the  time  of  Ed.  1.  It  was  enacted,  that  conusance  of  pleas 
dejeodalibusj  libertatibus  Jeodaliumj  manmisj  advoceUionibus  ecdesiarum^ 
^ecognitionibus  laicum  feodum  concementibus^  belong  to  the  king^s 
courts,  and  ought  not  to  be  sued  before  the  ecclesiastical  judge* 
2  Inst  600. 

And  if  they  are,  a  prohibition  lies.    F.  N.  B.  40*  I. 

As,  if  a  suit  be  in  the  spiritual  court  de  castrisj  villiSf  maneriis^  &c. 
2  RoL  282.  1.  20. 

So,  if  a  suit  be  in  the  spiritual  court  for  inclosing  his  land  neict  to 
the  church-yard.     Vide  post  (G  S.) 

[If  the  liouiids  of  a  church-yard  come  in  question.     Str.  101 S.] 

For  a  way  to  the  churcL    Vide  post  (O  S.) 

For  the  making  an  entertainment  for  the  parishioners  at  his  house 
in  their  perambuhtion.    Vide  post  (6  3.) 

For  a  seat  to  which  he  has  title  by  prescription.    Vide  post  (O  S.) 

[If  one  sued  for  disturbing  a  person  in  his  seat  at  church  suggests, 
that  he  purchased  an  ancient  house  with  this  seat  belonging  to  it,  to 
him  and  nis  heirs.     Wils.  17.] 

[If  there  are  reciprocal  prescriptions  to  a  seat  in  a  church;  for  they 
they  adjudge  one  to  be  good.     1  B.  M.  S14.] 

[If  one  nas  a  prescription  to  have  a  seat  in  a  church,  and  the  sedts 
are  pulled  down  without  his  consent,  and  new  ones  built  by  the  or- 
dinary on  part  of  the  place,  where  ihe  old  one  was ;  though  he  haye 
as  much  seat  as  he  had  oefore,  only  not  in  the  same  place,  it  is  ille^; 
and  if  spiritual  court  interpose^  prohibition  lies*    Fort  346.] 

[So, 
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CSo^  where  the  right  of  election  to  the  office  of  canon  residentiary^ 
a  fineehold  office,  is  m  the  dean  and  chapter,  a  prdiibttion  shall  go  to 
the  bishop  claiming  a  ri^t  to  present  by  lapses  under  pretence  of  his 
▼isitatorial  authority.     1  Term  Rep.  650.] 

(F  S.)  To  an  advowson  or  church. 

So^  if  a  suit  be  in  the  sfMritual  court  concerning  the  right  to  an 
advowaon,  a  prohibition  goes. 

Or,  concerning  the  ri{^t  to  a  presentation.    R.  1  RoL  178. 

So»  after  inducdon,  whereby  the  church  is  full  at  common  law,  a 
prohftition  shall  be  granted,  if  a  suit  be  in  the  spiritual  court,  upon 
preience  that  the  institution  was  not  good;  for  by  oonsequenoe the 
right  to  the  dmrch  will  be  determined  by  the  spiritual  law,  and  all 
quare  impedUs  ousted.  R.  2  RoL  282.  L  SO.  294.  L  10.  Hob.  15. 
1  Sid.  298.    R.  Mo.  861. 

Though  a  quare  impedit  be  depending  at  the  same  time.  R.  2  RoL 
S94.  L5; 

Though  institution  was  granted  after  a  caveat  entered,  which  dt^ 
noC  vitiate  the  institution,  except  by  the  spiritoal  law.  R.^^^L 
282.  L  40.     1  Rol.  228. 

Or,  after  a  duplex  querela  commenced  in  the  q>iritual  court  by  the 
other  par^.    R.  Ma  879. 

So^  if  a  suit  be  in  the  spiritual  court  for  depriving  a  derk,  because 
the  institution  was  not  good ;  for  the  church  will  oe  avoided  by  it. 
IL  2  RoL  282.  I.  45. 

Or,  to  repeal  an  institution  and  induction,  because  he  was  presented 
by  simony.     R.  2  RoL  292.  L  25. 

So^  if  a  presentee  to  a  second  benefice  without  a  dispensation,  ex 
tAeriori  cauteld  obtains  a  presentation  finom  the  king,  and  the  bishop 
takes  time  to  be  advised  concerning  the  institution,  pending  whiai 
B.  procures  a  presentation  from  the  kins,  and  institution  and  induc- 
tion upon  it ;  a  prohibition  shall  go,  it  a  suit  be  against  die  bishop 
fi>r  his  injustice ;  for  this  tries  the  right  to  the  church.  R.  2  RoL 
"293.  L  10. 

So^  if  B.  be  sued  for  obtaining  institution  and  induction  after 
another  was  inducted.     R.  2  RoL  298.  1. 5. 

So,  if  a  patron  presents  after  a  recovery  in  a  qtiare  impedit^  and  an 
inhibition  is  granted  by  the  spiritual  court  to  stay  institution ;  a  pr^ 
hilntimeoes.    R.  2  RoL  294.  L  25.  28.  81. 

So^  after  recovery  in  a  quare  impedit^'  if  the  patron  presents,  and  in- 
slkiition  is  made,  and  then  upon  acoe^^  an  inhibition  is  granted  by  the 
spiritual  court  to  the  archdeacon  not  to  induct,  a  prohibition  shall  go ; . 
odierwise  all  trials  by  quare  impedit  are- ousted.    R.  2  RoL  294.  L  15. 

So^  if  a  suit  be  in  the  spiritual  court  to  repeal  a  super-institution  made 
after  a  recovery  in  a  quare  impedit^  and  before  removal  of  the  incumbent 
faj  a  writ  to  the  bishop.    R.  2  RoL  292.  L  45.     1  RoL  62. 

Or,  after  induction  upon  a  second  institution.     R.  ^  Lev.  1 25. 
-    So^  if  inatitutian  is  delayed  for  two  months,  (for  which  only  one  month 
is  allowed  by  die  canon,)  upw  which  a  duplex  querela  is  sued  by  the 

patron 
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patron  to  prevent  a  presentation  by  lapaef  tad  yet  the  bishop  after  six 
months  {Nresents  by  lapse,  a  prdiibition  goes.    2  BoL  294.  1. 35. 

(t^^O  To  an  office. 

So,  by  the  st.  Ed.  I.  entitled prohibitiojbrmata  de  staMo  artiadorvm 
deri  {incerti  tefkparis)  (Ra^t  Abr.  Prohib.  8.),  ocmusanoe  of  pleas  of 
offices,  &c  belong  to  the  king^s  courts,  and  ought  not  to  De  drawn 
befitfe  a  spiritual  judges    2  Inst  600.    Vide  pos^  (O  4;} 

And  therefore  if  a  suit  be  in  the  spiritual  court  for  an  office  which 
concerns  a  j^^ntual  matterj  aph>hibkiojB  goes,  for  the  office  is  temporal, 
and  the  party  has  a  fireehold;  as,  for  the  office  of  register  of  a  bishop^ 
2RoL28&L45.     2Rol.S06* 

•  Thoogh  the  'suit  be  upon  a  snpposition,  that  a  prior  grantee  had 
Surfeited  hb  office  for  recusancy ;  ror  the  fii^ehold  wm  come  in  debate. 
IL  2  RoL  2B5.  L  35. 

So,  if  a  suit  be  in  the  spiritual  court  for  the  office  of  diancelloh  R. 
$.  RoL  285.  1. 50. 

^  Or,  to  deprive  him ;  for  his  patent  Will  be  thereby  avoided.  Semb. 
4  Mod.  27. 

.  Thou^  the  deprivation  be  for  his  ignorance  of  the  canon  law,  of 
which  me  spiritual  court  is  the  proper  judoe.  R.  cont  2  RoL  286.  L  2. 
€ro.  Car.  ^s:  Latch,  228.    Semb.  ace.  4  Mod.  27. 

So,  if  the  suit  be  for  the  office  of  a  commissary  made  by  the  lessee  of 
a  prebend.    R.  Ray.  88; 

So,  if  the  ordinary  proceeds  to  deprive  the  master  of  a  school,  who 
has  a  fixed  aUowance,  without  cause,  a  prohibition  goes.  R.  2  Rol. 
283.  L5. 

Or,  to  dqprive  the  parish-clerk,  chosen  by  the  parishioners ;  for  it  is 
a  lay-office.     R.  Godb.  163. 

Or,  though  chosen  by  the  parson.  Dub.  F*  g.  273.  if  the  cau^  for 
deprivation  be  an  offence  determinable  by  the  common  law^  before  con- 
viction there.     Semb.  F.  g.  190. 

[If  parish  derk  is  deimved,  another  appointed,  and  the  old  one  libels 
•the  new,  prohibition  lies.'    L  B.  M.  367*] 

[If  one  is  sued  for  executing  the  office  of  depu^  parish-clerk,  with- 
out lioence  of  the  ordinary.    Str.  942.] 

But  the  spiritual  court  shall  proceed  against  an  officer  in  the  ecclesi- 
astical court,  for  an  offence  contrary  to  me  du^  of  his  office^  though 
deprivation  may  ensue.    S^nb.  F*^;.  190. 

(F  5.)  If  chattels  or  debts  are  concerned. 

•  * 

So,  by  the  St  Ed.  1.  intitled  ProkibUio,  8cc.  (Rast.  Abr*  Probib.  8.) 
omusanoe  darebus  et  cams  peeunktrumj  et  aliis  debitis  et  cataUis^  qua 
non  swU  de  testamento  out,  matrinumiOj  belong  to  the  tanpooral  court,  and 
shall  iiot  be  drawn  before  a  spiritual  judge.  2  Inst.  60a.  2  RoL  218.  N. 

And  if  they  are  drawn  before  the  ^iritual  court,  a  prohibition  lies. 
F.N.B.  40.  H. 

And  Uierefore,  if  a  suit  be  there  for  s[ny  goods  or  chattel^  thovgh 
they  belong  ta  die  church,  a  prohibition  lies ;  as,  if  a  suit  be  fiir,onia* 

'ments,  or  goods'  given  to  tibe  aiurch.    2  Instr  492 

.    Fcm: 
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Far  ft^  bible,  servioe-book,  chalice.    2  Inst.  492.     1  RoL  255. 

For  an  image  taken  out  of  a  church.     2  Inst.  492. 

For  a  pope's  bull,  or  other  charters  or  writings  granted  to  a  church, 
2lii8t492. 

So,  if  a  suit  be  there  for  the  profits  of  a  benefice  taken  (unless  it  ba 
bjr  sequestnUion,  or  authotitjr  of  the  spiritual  court).  R.  2  RoL  293, 
120.  .  • 

Fur  trees  cut  down  in  the  church-yard.  2  Rol.  311.  1. 27.  Ck>nt« 
Godb.  259.    Ace  if  the  suit  be  for  damages.    1  Rol.  955. 

For  bells  taken  out  of  a  church ;  for  the  property  is  in  the .  church-* 
wardens,  who  may  have  trover.     R.  Sal.  547. 

Or,  for  organs  taken  out  of  a  church.     R.  Rol.  57. 

[So,  the  court  of  B.  R.  granted  a  prohibition  to  stay  a  suit  in '  the 
^iritnal  court  for  breaking  open  a  chest  in  the  church,  and  taking  away 
the  title-deeds  to  the  advowson,  bepause  only  an  action  of  trespass  or 
trover  could  be  maintmned  in  the  temporal  courts  for  the  recovery 
Aeieof.     4  T..R.  3^1.] 

So,  if  it  be  for  detaining  goods  of  an  intestate,  whereby  he  cannot 
exhibit  a  full  inventory ;  upon  which  the  defendant  pleads  property.  R, 
iLeo.  150.    • 

So,  if  a  suit  be  for  a  thing  for  which  damages  are  recoverable  at 
common  law ;  as,  upon  a  promise  to  pay  such  a  sum. 

Hiou^  it  be  to  be  paid  when  his  daughter  shall  marry.  F.  N.  B« 
4*.  A. 

If  a  suit  be  for  lythes  severed,  which  a  stranger  afterwards  carried 
away.    Cro.  EL  607. 

So,  if  a  suit  be  for  proctor's  fees,  or  Uiose  of  a  parish-clerk ;  for  it  is 
a  temporal  duty,  for  which  a  quanhm  meruit  lies.  5  Mod.  238.  1  Sal. 
S3S.  R.  1  Mod.  167.  Skin.  589.  [Doug.  629.  (607.)  Bunb.  170. 
2Str.ll08.] 

So,  if  it  be  for  register's  fees ;  for  the  spiritual  court  cannot  establish 
a  fee.     R.  1  Sal.  333.     4  Mod.  254. 

[An  fl^)paritor  cannot  sue  in  the  spiritual  cpurt  for  hia  fees,  DougU 
629-] 

So^  if  a  8uit.be  for  debt,  or  upon  a  1x>nd  in  the  spiritual  <^urt,  t^ 
prq^S>ition  lies.     F.  N.  B.  40.  H.    ^ 

ITioiigh  the  .party' acknowledges  himself  indebted,  or  makes  a  pro^ 
mise  to  pay  in.  the  spiritual  court.    F.  N*  B.  41.  B.  C.  £. 

Or,  the  debt  was  recovered  there,  and  the  plaintifi*sues  to  have  exe* 
cation.    F.  N.B.  41.  D. 

Or,  the  bond  was  given  to  perform  a  sentence  there.  2  Rol.  302« 
L 15. 

So^  if  a  libel  be  founded  upon  $l  ^covenant  to  pay  ty thes.  Semb. 
1  Leo.lO 

So,  if  a  sentence  be  in  the  spiritual  court,  and  costs,  and  afterwai-ds 
a  (Mraliibitton  is  ffranted,*  and  upon  debate  a  consultation,  and  then  the 
spiritnal  court  gives  costs  de  ruwo  for  the  delay  by  the  prohibition ;  for 
ttiose  costs  denovo  a  prohibition  goes.     R.  2  Rol.  119. 

But,  for  a  legacy  or  marriaffe-portion,  suit  may  be  in  the  spiritual 
court-  Vide  post,  (G  15.  17.) 

So,  for  coats  recovered  iker^    F.  N.  B.  62.  D.  M. 
Vol,  VII.  L  So^ 
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SOf  for  procurations,  synodals,  &c.  though  ft  prescription  is  denied; 
for  they  are  due  dejure.     Ray.  S60. 

'  So^  if  bond  be  ^ven  in  the  spiritual  court  for  a  matter  testamentary, 
or  matrimonial.  F.  N.  B.  41.  Per  Dod.  2  KoL  160.  Vide  post, 
(G15,  16,  &c) 

So^  for  the  profits  of  a  benefice  tdcen  in  time  of  sequestration.  2  Rol. 
«9S.  1. 2S. 

•  ^,  if  oovenabit,  &c.  beinentioned  dnly  as  incident;  Isut  the  libel  is 
founded  upon  ^  endowment,  &c.  a  prohibition  'does  not  lie.  R. 
1  Leo.  10. 

(¥  6.  j  If  the  suit  be  f^  a  criminal  matter. 

So^  by  the  ftt  Ed.  1.  intitled  Pf«Ai6fVio,  &c.  (Rast.  Abr.  Proh.  8.) 
conusance  of  pleas  of  iislons,  mab&etors  arrtiigned,  robbers,  belongs 
to  the  king's  oouit,  and  shall  not  be  drawn  l^fore  a  spiritual  judge. 
"2  Inst  600, 

So,  if  a  suit  be  there  for  peijury  in  a  temporal  cause.  22  Ed.  4.  20. 
BfT>.  Jurisdiction,  20. 

If  a  suit  be  exqfficioj  #hich  requires  an  answer  upon  oath  to  a  crimi- 
nal matter.     1  Sid.  874. 

So,  if  there  be  an  indictment  (6t  an  assault  with  intent  to  ravish,  if 
a  suit  be  afterwards  in  the  spiritual  court  for  solicitatidn  of  chastity,  ti 
prohibition  shall  go.     R.  Sal.  552.    [Ld.  R.  809.] 

But,  the  spiritual  court  has  jurisdictionfor  punishment  of  a  crime 
committed  in  the  spiritual  coui^,  and  in  a  cause  within  their  cdnusatice ; 
as,  perjury  in  the  spiritual  court  in  a  cause  of  matrimony.  1  Sal.  134. 
Semb.    1  Sid.  217.    Vide  post,  (G  IS.) ' 

Forgery  of  orders.  1  Sal.  134>.  When  a  suit  is  thete  fcfr  depri«- 
nation.     R.  1  Lev.  138.     1  Sid.  217. 

Extortion  in  an  officer  of  the  spiritual  court.     1  Sal.  134. 

So,  the  spiritual  court  shidl  proceed  for  the  punishmeht  of  adultery, 
though  an  action  for  assault  and  battery  be  against  the  defendant  for 
4he  same  fact     Sal.  552.     [Ld.  R.  809.] 

.  (F70  Or  J  2L  mzXi^T  contra  pacem. 

So,  by  the  st.  Ed.  I.  intitled  Prohibition  &c,  fRast.  Abr.  Proh.  8.) 
"Conusance  of  pleas  of  distresses,  executions,  attaoimehts,  vi  Idcid^  ar- 
rests, assises,  juries,  secular  xnistoms,  belong  to  the  kiiig^s  court,  and 
•shall  not  be  drawn  before  a  spiritual  judge.     2  Inst.  600. 

*  And  therefore  if  a  suit  be  in  the  spiritual  court  for  trespass,  a  pro- 
*lbition  lies.     F.  N.  B.  40.  M.  43.  G.  '     . 

Though  it  be  for  entry  into  an  house,  to  the  intent  to  commit' adul- 
•lery.     H-  2  Inst.  606,  607.  *' 

For  cutting  down  trees  in  the  church*yard.     2  Rol.  31 1.'  1. 27. 
If  an  arcnmshop  proceeds  against  a  bishop  for  Imprisoning  another 
in  a  temporal  cause.     Cro.  EL  484. 

So,  if  a  suit  be  in  the  spiritual  court  for  night-walking.  2  Inst. 
606,  607. 

(F  8.)  If  a  remedy  be  givenl^  statute. 

So,  if  remedy  be  given  in  any  case  by  statute,  In*  a  temporal  court, 
•a' prohibition  Ik's  to  the  spiritual  ceuft,  if  a  suit  be  there.     Co.X.  96.  b. 

Though 
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llij^p^  ihematter  be  of  a  qpititual  a#ture  ;  ex<2ept  where  the  juris- 
dkticmOTtlie^spirkualcourtk  saved  Ibid. 

^  jf  ^.silit  l^  in  the  flpiritual^xmrt  for  a  l€^y  devised  out  of  lands ; 
ibr  land  is  not  devisable  by  the  sL  3S  H.  8.     Vide  post,  (G  17.) 

So,  if  ai^t  be  wiunst  A*  for  dilapidations,  who  claims  to  be  incum- 
bent by  the  ^  12  Car.  2.  17.     Semb.     1  Sid.  100. 

[Preaohiag  without  licence  is  within  the  act  of  uniformity,  and  there* 
(ore  prohibition  lies  to  suit  in  the  spiritual  court  for  it     Fort  345.] 

f  A  prohibition  lies  to  a  suit  for  marrying  without  banns  or  licence, 
nnoe  ttie  st  26  G.  2.  c  SS.  g..S.  by  which  it  is  made  felony.  2  W^s. 
79.3 

[But  prohibition  does  not  lie  ia  a  suit  in  the  ecclesiastical  court  against 
i  ip^kmf  for  cep^rs  of  the  church,  on  st*  7  &  8  W.  $•  a  34.  thou^ihe 
act  gives  a  remedy  befpre  justices  of  peace;  for  the  old  remedy  is  not 
takea  away;  sp  in  th^  ca3e  of  small  tythes,  per  stat  7  &  8  W.  3.  .c.  6. 
Fort  347.1 

(F  90  If  a  man  be  cited  out  of  his  diocese. 

8q^  by.the.st  29  H.  8*  9.  no  pecson  shall  be  cited  out  of  the  diocese, 
or  peconar  .where  he  dwellSf  unless  it  be  for  an  ofienoe  done  by  a  spirit 
toal  judge,  or  i^n  appeal ;  or  where  the  immediate  ordinaiy  dare  not, 
crinU  not.  convene  the  party;  or  be  himself  directly  or  indirectly, 
part^  to  the  matter  of  the  suit ;  or,  bv  request,  (in  cases  wherei  the 
dfil  or  icePPB  hw  ^ows  such  recjuest,)  m treat  his  superior  to  examine 
or  detmnine  the  matter,  on.  pain  of  paying  double  oamiiges.apd  costs 
fir  the  ve3E3tibB,  and  10/.  for  every  person  so  cited,  &c. 

Provided,  an  archbbhop  may  cite  out  of  the  diocese  for  heresy,  if.the 
ordqttfy  confent,  or  do  not  his  duty. 

Provided  ulso,  an  archbishop  may  cite  any  out  of  his  diocese  for  pro- 
btte  of  a  testament 

And,  thecefore^  any  one  cited  out  of  his  diocese,  may  have  a  prohibit 
lioii.  before  aftpearance  to  the  suit  as  well  as  an  action  for  double  damages^ 
&c    Dub.  2  Cro.  S21.    Adm.  Cro.  Car.  97. 

8oi  ifajnan  be  cited  out  of  a  peculiar  where  he  dwells,  before  the 
iHshop,  he  shall  haye  a  prohibition.  R.  Cro.  Car.  162.  Cont.  per 
three  J.    IB0LI86. 

Iliough  the  court,  to  which  he  is  cited,  be  nearer  than  the  court  of 
the  place  where  he  dwells.     Pal.  488. 

SQ|  a  prohibition  lies,  where  an  archbishop  claims  a  concurrent  juris- 
<fiction  with  a.  bishop,  in  his  province  or  see,  in  the  diocese  of  such 
bishop,  and  there  dtes  persons  in  the  same  diocese,  and  will  not  absolve 
till he.procures the  cause  to  be  transmitted  to  his  court;  for  by  such 
means  the  statute  will  be  eluded.     R.  2  RoL  SIS.  1. 45.     Hob.  17. 

So,  if  .a  c^use  be  ttansmitrfd  to  a  superior,  who  is  not  the  imme* 
diate  superior;  for  where  transmission  is  allowed,  it  ought  to  be  to 
the  immediate  superior,  and  not  per  solium.  R.  Hob.  16.  R. 
lSid.90. 

80^  if  jbe  be  dtcd  at  the  suit  of  the  bishop,  or  archbishop  himself. 
2  Oho.  146. 

So^  if  a  suit  be  in  the  arches,  when  the  defendant  dwells  in  the 
diocese  of  London,  out  of  the  thirteen  parishes,  which  belong  to  the 
vdilnAop ;  though  it  be  as  near.    R.  Hard.  580. 

L  2  But 
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•  •  •  *  ^ 

But  If  a  man  resides  in  the  diocese  of  W.5  and  has  lands  in  his  oc- 
cupation in  the  diocese  of  P.,  he  may  be  cited  to  the  consistory  court 
of  the  bishop  of  P.  for  not  paying  a  Aite  to  die  church  where  his  land 
lies;  for  he  is  an  inhabitant  there.     R.  1  Sal.  164. 

So,  if  tythes  are  due  for  land  in  the  diocese  of  P.,  and  the  party  re- 
moves to  the  diocese  of  W.  and  there  lives  seven  years,  he  may  after- 
wards be  cited  to  the  diocese  of  P.  Dub.  5  Mod.  451.  R.  Sal.  549. 
Garth.  477. 

So,  if  a  man  usually  resides  out  of  the  diocese,  but  was  in  the 
diocese-for  trade,  &c.  and  then  there  cited,  it  will  be  good,  and 
no  prohibition  goes,  though  he  afterwards  returns  tb  his  /habitation. 
Hard.  421. 

So,  if  a  roan  be  cited  to  a  peculiar,  where  he  lives,  though  it  be  out 
of  the  diocese.     1  Rol.  328.     Semb.  Skin.  233. 

So,  if  a  suit  be  for  a  legacy  in  the  prerogative  court,  when  the  testa- 
ment was  proved  there,  though  the  executor  lives  in  another  diocese. 
F.  G.  110. 

So,  if  a  man,  cited  to  the  spiritual  court  in  his  diocese,  dies  pen^ 
4ente  lite^  the  executor  or  administrator  may  be  cited,  though  he 
dwells  in  another  diocese ;  for  the  suit  does  not  abate  by  the  death  of 
the  defendant.     R.  2  Cro.  483. 

So,  if  a  suit  be  against  executors,  and  one  of  them  lives,  within  the 
diocese,  though  the  other  is  out  of  it     1  Rol.  328. 

So,  a  prohibition  does  not  lie,  if  a  man  in  the  diocese  of  London  be 
cited  to  the  arches ;  for  there  is  an  antient  composition  between  the 
archbishop  and  bishop  of  London  for  such  puipose.  *  R,  Cro.  Car. 
339.    ^Dub.  Ray.  91.     Semb.  Godb.  191. 

Or,  if  a  man  within  an  ardbdeaconry  be  sued  before  the  bisho))k 
where  the  archdeacon,  by  composition,  has  a  peculiar  jurisdiction. 
2  Rol.  357.  446.  448. 

1^,  a  prohibifion  does  not  lie  where  a  cause  is  transmitted,  upon 
the  request  of  the  ini%rior  judge,  to  his  immediate  superior ;  for  to  tb^ 
prohibition  such  transmission  may  be  pleaded.     Cro.  Car.  162. 

And  it  is  sufficient  to  show  that  it  was  an  ecclesiastical  cause^ 
without  saying  what  cause  in  paiticular.     R.  Cro.  Car.  162. 

That  it  was  removed  upon  request,  witliout  saying,  that  the  re- 
*quest  was  under  seal.     Ibid.  . 

And  it  is  sufficient,  that  the  cause  be  transmitted  to  the  immediate 

superior,  though  the  bishop  be  passed  by ;  as,  if  a  peculiar  belongs  to 

the  archbishop,  there  may  be  a  transmission  of  a  cause  to  the  arch- 

*  bishop,  omitting  the  bish<q>.     1  Sid.  90.     R.  inter  Johnson  and  Lee, 

'9  W.  ?.    5  M(>d.  ^238. ;  but  no  judgment  there,  though  it  seems  that 

it  was  afterwards  giveli.    -Skin.  589; 

So,  it  is  sufficient  to  show  a  request  of  the  bishop,  upon  motion, 
ivithout  pleading.     R.  1  Lev.  225. 

But  if  the  transmission  be  not  to  the  immediate  superior,  it  is  not 
iillowable.     1  Brownl.  46.  '  .4 

So,'  a  prohibition  does  not  lie  fer  a  citation  out  of  his  dibdese^  after 
submission  to  the  jurisdiction  of  the  court  to  which  he  wis  cited ; 
as,  if  such  court  has  proceeded  to  sentence.  R.  Cra  Car.  27.  •  R. 
1  Vent.  61.     2  Slio.  155.     Vide  ante,  (D). 

Or,  if  Uie  deteudant  has  pleaded  to  the  libel.     R.  Carth.  33. 

Though 
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Though  the  suit  be  in  the  diocese  of  London,  and  it  appears  by  xhe 
libel  that  the  defendant  dwells  at  Winchester,  which  is  known  to  be  in 
another  diocese;  Jor  the  court  has  not  judicial  notice  of  the  limits  of 
dioceses.     Carth.  S4. 

Yet,  if  upon  the  libel  itself  it  appears  that  the  defendant  dwells 
oat  of  the  diocese,  or  be  in  any  other  respect  out  of  the  jurisdiction 
of  the  ecclesiastical  court,  a  prohibition  shall  go.     Carth.  33. 

So,  a  prohibition  did  not  lie  for  a  citation  out  of  the  diocese  to  the 
high  commission,  which  was  erected  by  the  st  1  £1.  after  28  H.  8. 
1  Rol.  174. 

(F  10.)  If  a  remedy  be  given  by  the  common  law. 

So,  a  prohibition  lies,  if  a  suit  be  in  die  spiritual  court,  for  a  mat- 
ter for  which  there  is  remedy  by  the  common  law.     Co.  L.  96.  b. 

As,  for  a  &ct,  for  which  trespass  lies  at  common  law.  Vide  ante, 
(F5.) 

[If  executor  libels  for  taking  a  thing  without  his  consent,  which 
defendant  pretends  was  donatio  causa  mortis ,-  for  it  may  be  tried  by 
acticHi  of  trover.     Str.  777.] 

[Prohibition  lies  to  the  spiritual  court  to  stay  proceedings  for 
csflW  a  woman  a  *^  whore,*'  in  London.    4  Bur.  24>18.    4  Bur.  2032.] 

[Tne  retnedy  for  breaking  open  a  che^  in  the  church,  .and  taking 
away  die  tide-de^ds  i&  the  advowson,  is  in  the  temporal,  not  the 
spiritual  court     4  T.  R.  351.] 

(F  11.)  If  the  spiritual  court  has  not  jurisdiction,  though 

there  be  no  remedy  elsewhere. 

Soy  a  prcdiibidon  lies,  where  the  spiritual  court  has  no  jurisdiction  ; 
as,  to  a  suit  before  the  pope's  collector  ^to  Uesionejldei  t  for  the  pope's 
collector  has  no  jurisdiction  in  this  realm.     Bro.  Jurisdiction,  20. 

If  a  bishop,  &c.  acts  as  visitor,  wh^e  he  has  no  visitatorial  power. 
R^.  iO,  il.     Sal.  55d.    Vide  ante,  (A  2.) 

if  a  court  of  judicature,  erected  after  the  fire  in  London,  act  after 
their  authority  is  determined.     4  Mod.  151.     Sal.  425. 

(F  l%i)  If  the  spiritual  court  allows  a  custom,  &c.  void 

by  law. 

So,  a  prohibition  lies,  if  a  suit  be  in  the  spiritual  court  for  a  thing: 
not  aUowed  by  law ;  as,  if  a  suit  there  be  founded  upon  a  custom 
nxd  in  law;  as,  upon  a  custom, 4hat  the  inhabitants  of  such* a  house 
oQg^  to  find  eating  and  drinking  for  the  parson  and  churchwardens 
going  in  procession  in  the  rogation.     R.  Mo.  916;     1  R(rf.  259. 

S^  if  a  suit  be  tiiore  for  tythes  of  things  for  which  none  are  due 
by  law.    Vide  post,  (G  8,  &c.) 

So,  if  a  suit  be  for  a  thiti^  allowed  by  the  civil  law,  whack  is  not 
lawful  b^  the  common  law;  for  this  shall  be  preferred.     Sti.  10. 

So,  it  a  suit  be  for  a  le^iacy,  when,  upon  a  l^al  construction  of  the 
w3l,  none  is  due.    2  RoU  414. 

[On  a  libel  in  the  court  of  dean  and  chapter,  a  peculiar,  against  A. 
for  preaching  without  their  licence,  tlie  power  to'  licence  is  personal 
to'  the  bishop  or  archbishop,  not  to  the  ordinary.     Fort.  S45.] 

L  3  ..  .      [In 
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[In  a  suit  by  the  next  of  kin,  for  a  distribution  of  snrphis,  diere 
being  a  legacy  to  the  executor.     Str.  865.]' 

[If  the  administrator  of  an  executor  is  sued  for  a  legacy  git^  ^7* 
testator.    B.R.H.  185.1 

[Custom  to  pay  a  fee  for  churching  a  woman  at  the  usual  thne, 
whether  she  is  churched  or  not^  is  void ;  because  uncertain  as  to  the 
time,  and  unreasonable,  for  she  may  be  dead.     Ld.  Raym.  1558.] 

(F 13.)  Or,  allows  illegal,  or  disallows  legal  evidence. 

So,  a  prohibition  lies,  if  another  court  determines  by  improper 
evidence;  as,  if  the  commissioners  of  appeals  for  the  eitcise  de- 
termine by  minutes  of  the  evidence^  taken  by  a  justice  of  peace,  and 
do  not  examine  witnesses  vivd  voce.     R.  5  Mod.  ^72. 

S09  if  in  the  spiritual  court,  payment,  &c  pleaded,  is  disallowed, 
because  proof  of  it  is  made  only  by  a  single  evidence.  Cont.  1  Rol. 
IS.  I  Sid.  161*  R.  ace.  2  Rol.  414.  R.  8  Mod.  286.  I  Sho.  158. 
Carth.  142.     Vide  post,  (G  28.) 

But  there  shall  not  be  a  prohibition,  because  the  spiritual  court  re* 
quires  proof  of  a  negative ;  as,  if  to  libel  for  tvthesi  the  defendant 
pleadLs  that  the  parson  did  not  read  the  39  Articles,  and  the  cCfnri  re- 
quires proof  of  the  plea ;  for  it  is  presumed  at  law  that  the  parson  dttP 
read  them,  if  the  contrary  be  not  proved.     R.  1  Rol.  88. 

(F 14.)  Or,  tries  a  matter  triable  by  law* 

So»  a  prohibition  lies,  if  the  spiritual  court  proceeds  to  the  trial  of 
a  custom,  or  prescription,  which  are  triable  only  by  the  common  la^. 
Carth.  33.    Vide  post,  (G  10.) 

If  it  proceeds  to  try  the  limits  of  a  peirish,  which  ftre  triable  by  the 
Common  law.     1  Rol.  332. 

So,  if,  upon  a  libd  for  tythes,  the  defendant  makes  title  by  leiise ) 
for  this  is  detertnlnable  t^  the  common  law.     R.  1  Rd.  61 « 

[Where  a  moduf  is  pleaded  to  a  suit  iii  the  eeclesiastidal  ccmxt  tot 
tytheSf  its  jurisdiction  is  at  an  end.     1  T.  R.  552.] 

So,  if  upon  a  libel  for  an  account  against  an  e)ceciitor,  he  pleads  a 
deed  of  gift  by  the  testator  of  his  goods  to  another,  and  the  spiritual 
court  does  not  allow  it.     R.  1  Rol.  123. 

If  on  a  libel  for  tythes  due  only  by  custom,  the  custom  is  denied. 
Per  three  J.  Het.  18. 

So,  if  it  proceeds  to  swear  a. parish-clerk,  churchwarden,  &c  named 
by  the  parson,  when  by  custom  he  should  be  named  by  the  vestry. 
R.  2&0.  670.  , 

But,  after  verdict  for  a  custom  or  prescription^  which  allows  a 
jurisdiction  in  the  spiritual  court,  a  consultation  goes.  .  Carth.  33. 
Het  13,  14. 

So,  a  prohiintum  goe&,jf.  the  spiritual  courtifi  19  a^^faUse  within  their 
jurisdiction,  examines  to  mattferS  dehors  j  as,  where  a  grant  of  in  ad- 
ministration is  prayed  to  be*  revok^i.  if  the  spiritual  court  examines 
him  concerning  covenants,  or  what  land  he  has  by  descend  S(c. 
Mo.  906. 

In  a  prosecution  in  the  spiritual'  court  for  inoondnenc^,  if  the 
spiqtual  court  examines  the  party  upoq  oath,  whether  he  did  tha  fact 
alleged.     R.  Mo.  906. 

(F  15.)  If 
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(F 15.)  If  the  court  refuses  a  copy  of  the  libel. 

SiH  l^  Ihe  at  S  H.  5.  3.  and  2.  (or  2  &  S)  Ed.  6.  IS.  be  thatsues  a 
prohibition  miut  deliver  to  the  court  a  copy  of  the  libel ;  and  there- 
fore if  the  ^iritual  court  rje&ses  a  copy  of  the  libel,  a  prohibition  lies ' 
fWKsgM^  8(c  after  which  the  spiritual  court  cannot  proceed  till  a  copy 
b  piuited.  Mod.  Ca.  d08.  Sal.  55S.  R.  4  Ed,  4.  87.  bw  HanL 
364. 

If  a  pn^bition  be  granted  before  a  libel  exhibitedt  he  may  after- 
wanb  ediilat  it,  but  do  nothmg  tdira.    Per  Holt,  Mod.  Ca.  308. 

So,  a  prohibition  ahall  be  quouyaef  for  refusing  a  copy  of  the  articles. 
B.  I  Vent.  5.     Mod.  Ca.  87.    Havd.  364. 

And  if  he  be  excomiaunicated  for  want  of  an  answer  before  a  copy 
giren,  Aq  prohibition  shall  contain  a  numdamm  for  ahsolvii^  Urn. 
1  Vent  5.     Ray.  170.     R.  1  Sid.  403. 

And  if  he  has  appeared,  and  is  excommunicated  for  that  cause,  he 
shall  be  absolved  without  an  oath  adpareruL  mandatb  ecdcsia*  }  Sid.. 
8S2. 

So^  there  shall  be  a  prohibition  for  refusing  a  copy  of  a  libel,  thoudt 
the  proceeding  be  ex  qffidoy  as  well  as  between  par^  and  party.  R. 
eoBt  Mo.  ?5€u  9  Cro.  37.  Semb.  aoc.  2  Cra  888.  R.  ace.  Ray. 
na    R.  Mod.  Ca.  87.    Ace  Mo.  917.     Per  Hdt,  SaL  553. 

So^  there  shall  be  a  prohibition,  if  the  libel  exhibited  does  not  as- 
ccftafai  the  oflfenoe ;  as,  if  it  be  for  certain  oflenoes.     Hard.  364. 

Sqi  after  a  prohibition  for  refosing  a  c(^y  of  the  libel»  if  a  oi^y  he 
pantadf  be  may  have  apo&er  prohibition  upon  the  merits.  JL  Mo. 
917. 

Bat  if  a  copy  be  granted,  the  first  prohibition  shall  be  dischai|;ed 
ifto  facto  without  a  wnt  of  consultation.    Mod.  Ca.  308. 

And  therefore,  there  cannot  be  a  prohibition  for  denying  a  copy  of 
the  libel,  and  upon  the  merits,  together;  for  if  the  prohibition  for 
Rfiual  oS  a  copv  be  diachareed,  by  the  granting  it,  there  may  after- 
wttds  be  a  prohibiticm  upon  the  merits.     R.  Mod.  Ca.  308. 

Scs  if  a  prohibidon  for  refusing  a  copy  of  a  libel  be  absolute,  it 
sImU  be  dtsraai^^ed  1^  a  siwersedeas.     1  Vent.  5. 

So^  a  prohibition  for  refiising  a  copy  ought  not  to  be  granted  till  an 
4Uaiit  of  tharefiiaal.    l\eai.2Si. 

'  (F 16.)  If  a  parson,  &c.  does  waste. 

So^  a  prohibition  goes  to  prevent  damages  to  any  ecclesiastical  pos- 
session; a%  if  any  does  waste  in  the  houses  of  a  parson.    B.  Mo.-917» 

IR0L86, 167. 

Or,  cuts  down  tree^  growing  upon  his  lands.  Mo.  917.  R* 
1  Rd.  335. 

TKqi^  it  be  for  inm^-worksy  or  other  useS)  excq>t  the  repair  of  the 
diurch.     1  Rol.  835. 

So,  if  a  parson^  after  a  recovery  against  him  in  a  ^ptarp  impedit^ 
contbues  in  possession,  and  commits  waste.    Ibid. 

So,  if  the  vicar  cuts  down  a  tree  in  the  church«yard.    S  Rol.  I H.  ^ 

rnie  court  of  Common  Pleas  has  no  power  to  issue  an  original  writ 
of  prohibition  to  restrain  a  bishop  from  committing  waste  in  the  pQ$- 

L  4  sesbtoiu 
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tessions  of  his  see;  at  least  at  the  suit  of  a  stranger.  1  Bosi  jt  Pal. 
Rep.  105.  Semb.  That  no  court  of  common  hiw  has  that  power. 
Ibid,     diuerff  If  the  court  of  chancery  has  that  power  ?    Ibid.} 

(F  I7.)  Prohibition  quoad^  &c» 

So)  if  a  suit  be  in  the  spiritual  court  for  a  matter  within  their  conu- 
sance, .mixed  with  matter  of  which  die  court  has  no  jurisdictioR,  a 
prohibition  shall  go  quoad  the  part  of  which  it  has  no  jurisdiction. 
R.  Mo.  873.     Sti.  10..   1  Sid.  251. 

As,  if  in  a  suit  for  tythes  the  sentence  be  for  the  trd>le  Talne)  there 
shall  be  a  prohibition  quoad  the  treble  value.     R.  Mo.  873. 

So^  if  a  suit  be  against  a  bishop  for  granting  institution  and  in- 
duction, after  a  duplex  querela  against  him,  diere  shall  be  a  prohibition 
Soad  the  repeal  of  the  institution,  not  91100^  the  oontempt.  R. 
o.  879.     •  .  t  .        ^ 

(6)  WSibtn  a  probtbition  ifyail  not  he  granteD. 

(G  1.)  When  the  spiritual  court  has  jurisdiction :-— As  if 

the  suit  be  circa  mere  spirituaUa. 

But  a  prohibition  does  not  lie,  if  the  spiritual  court  proceeds  only 
for  a  matter  within  their  jurisdiction. 

By  the  st.  de  circumspecte  agatis  13  Ed.  1.  the  court  Christian  shall 
hold  plea  of  things  mere  spirUmaUa^  notwidistandiug  the  king's  pro- 
hibition ;  as,  for  penance^  corporal  or  pecuniary,  pro  peccaio  mortally 
.  And,  .therefore,  the  spiritual  court  may  punish,  by  ecclesiastical 
censures,  apostacy,  heresy,  blasphemy,  schism,  &c  5  Co.  9.  a.  De 
Jure  EccL    2  Inst.  488. 

So,  fornication,  adultery,  &c.    5  Co.    De  Jure  EccL  9.  a. 

Incest,  or  solicitation  of  chastity.  5  Co.  De  Jure  EccL  9*  a. 
2  Inst  488. 

Suspicious,  living  without  marriage.     R.  Jon.  269. 

So,  adultery,  &c  though  the  husband  had  an  action  for  an  assault 
upon  his  wife.    j?er  Holt,  Sal.  552. 

Neglect  to  resort  to  church  for  divine  service.  1  Sal.  166.  Mod. 
Ca.  189. 

S<^  if  a  man  does  not  resort  to  the  parish  church.  Dub.  I  SaL  1^6. 
Mod.  Ca.  1 89.    Vide  infra. 

If  he  resorts  to  an  unlawful  conventicle ;  for  iblse  worship  is  with- 
in ecclesiastical  conusance.     R.  2  Vent.  44. 

So,  the  granting  of  orders  belongs  to  the  spiritual  court  2  Inst 
488.     5  Co.  De  Jure  EccL  9.  a. 

So,  the  grating  of  a  licence  ad  pradkandum*    Vide  infra. 

And  a  prohibition  shall  not  go,  though  it  be  to  him  who  has  a 
donative.     R.  1  Mod.  90.     2  Keb.  876.     Vide  infra. 

So,  the  admission  and  institution  of  a  clerk  are  within  the  juris- 
diction of  the  spiritual  court     5  Co.  9.  a.     De  Jure  EccL 

So,  simony  is  within  the  jurisdiction  of  the  spiritual  court ;  and  if 
a  suit  be  there  to  punish  it,  a  prohibition  does  not  lie.  2Rol.  292* 
1.40.     Mo.  914.     5C0.  9.  a.     DeJureEcd. 

Though  the  suit  be  after  a  presentation  to  the  church  upon  the 
simohiacal  contract     R.  2  Rol.  292.  L  40.    *  .     . 
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&s  if  a  parson  be  by  simony,  axkl  he  sues  in  the  eedesiastical*  court 
ibr  tythes,  and  the  defendant  pleads  that  he  is  simoniacuSf  a  prohi-  * 
bition  does  not  lie.     Semb.  Mo.  777w 

So^  the  celebration  of  divine  service  is  of  spiritual  conusance^ 
5  Co.  B.^De  Jure  IScd. 

And  therefiire^  if  the  spiritual  court  proceeds  to  punish  the  ne^ect 
of  the  celebration,  a  prohibition  does  not  lie*     Co«  L.  96.  a. 

Or,  if  it  proo^ads  by  libd  for  not  taking  the  communion  in  his 
porid^urch.     Hard.  406. 

Though  he  pleads  that  he  received  it  alibi  ;  for  the  spiritual  court 
is  judge  of  it.     R.Hard.  406.     R.  cont.  Skin»  101. 

8o^  if  the  libel  be,  that  he  did  not  resort  to  his  parish-church. 
Semh.  2  RoL  4S8.  4^5.    Vide  supra. 

Sos  if  the  spiritual  eourt  proceeds  against  any  one  because  he 
preached  without  licence,  a  prohibition  does  not  go.  Vide  supra. 
Vide  F  8.  contra.  » 

ThoHg^riit  be  by  the  incumbent  o£  a  donadve.^  Semb.  1  Mod.  £K). 
VideDonadve.—r  Vide  supra.    -  ' 

C^o  a  suit  for  baptizing,  and  performing  other  ministerial  ofiices  in 
the  parish  of  A.  without  hcence  from  the  bishop.    2  Wils.  79.]  . 

[To  a  suit  for  bravriing  or  smiting  in  a  church  or  diurch-yard, 

though  there  has  been  no  previous  conviction  at  law;  for  dmt  relates 

oaiky  to  stzfldnff  with  a  weapon,  or  drawing  it  to  strike.     1  B.  M.  240.] 

So,  if  die  spiritual  court  proceeds  for  de&mation  of  the  common 

prayer.  •  2  M»i.  Ca.  SS8. 

S(S  •  for  defiunation  of  the  diurch  established  in  England.    2  Mod* 

Ca.338. 

So^  the  instructi<m  dP  youth  is  within  their  conusance ;  and,:  there- 
fore, a  prohibition  does  not  lie  upon  a  hhel  for  leaohii^  sdiool  widiout 
licence.  1  Mod.  3.  ^Unless  they  demand  the  p^ialty  by  the  statute. 
R.  2  Lev.  222.     .  ► 

[Masters  of  grammar-schoojs  itiust  be  licensed  by  the  ordinary, 
who  may  fflia.M'^  a  parly  applying  for  a  licence  as  ttf  his  learning, 
morality,  and  religion.     6  T.  R.  4d0.] 

(G  2.)  For  the  repair  or  ornaments  of  the  church. 

So,  by  the  St  IS  Ed.  l.'decirc^ag&t.  the  court  Christian  shall  hold 
plea  for  not  repairing  or  adorning  the  church,  or  not  inclosing  the 
churclNyard.     5  Cn;  9.  a.    DeJvre  EccL 

And,  therefore,  ^  if  a  suit  be  there  for  not  repairing  the  nave  of  the 
drandi,  a  prohibition  does  not  lie.  F.  N.  B.  50.  N.  2  Inst.  489.  R. 
5  Co.  67.  '  Jeffreys.     R.  1  Mod.  194. 2S6. 

And, if  a  suit  be  for  not  repairing  of  the  church  generally,  a  pro- 
hibitxm  does  not  go;  for  it  shall  be  intended  only  j^ftat^.a?c/^5kr. 
1  Mod.  236.. 

Scs  if  a  suit  be  for  not  providing  ornaments  agreed  by  the  vestry ; 
as,  more  bells,  &c     R.  IVyph..l97. 

[No  prohibition  lies  to  suit  of  the  ordinary  to  deface  ornaments 
(as  arms)  set  up'  in  a  church  without  his  consent.     Str.  570.] 

[I^  in  a  dispute  before  the  ordinary  about  erecting  a  monument^  one 

iqfipeals  to  the  ardieSf  such  appeal  lies,  and  .  ho  prohibition  shall  go. 

Andr.  69.3 

Or, 
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Or,,  ioft  not  repairiiig  a  public  chi^,  which  bdongs  to  a  chordi. 
2huLfS9. 

So,  if  a  suit  be  against  a  parson  or  impropriatDr,  for  nat  repairing 
the  chanceL     1  Mod*  260.     2  Mod  259. 

Though  the  ecdesiastical  court  proceeds  to  seouesler  the  jMrofits  of 
the  .imfKropriatTon  for  such  intent.  Per  three  J.  North  dub.  I  Mod. 
259.     R.  cont  2  Mod  259. 

Though  it  be  suggested  that  he  was  overcharged;  for  he  may  have 
remedy  upon  an  appea].     R.  2  RoL  289.  I.  40. 

Or,,  that  an  the  psErishionefs  are  not  rated.  Cont.  2  Rd.  291  •  1.  12. 
R.  ace.  2  Rol.  290.  L  15.     R.  1  Vent  308. 

Or,  that  he  has  been  exempted  for  sixty  years ;  for  he  ought  to 
show  his  exemption.     R.  2  Rol.  290.  L  10. 

Or^  that  he  repairs  a  chapel  of  ease  in  die  same  parish.  2  Rol. 
Sll.  U20.     iRd.  126.    • 

Thouffh  a  small'  matter  be  inserted  in  the  same  rate»  other  than  for 
the  repair  of  the  dkurdi ;  asy  for  the  prisoners  of  B.  R.     Lut«  102S» 

So,  if  a  rate  be  by  vestiy  of  a  parish  for  the  repair  ef  a  churchy 
the  spiritual  court  may  inforce  the  payment  1  Mod.  194*  R. 
2  Mod.  8. 

So,  if  a  rate  by  commission  of  the  ecclesiastical  court,  or  by  some 
parishioners,  be  confirmed  by  the  vestry.     1  Mod.  194. 

8o^  if  a  rate  for  enlarging  or  rebuilding  the  church.  I  Mod.  2S6« 
R.  2  Mod.  222. 

[So,  on  a  rate  made  for  erecting  galleries,  said  in  the  Kbel  to  be 
VBUd  according  to  an  antient  and  standing  rate,  and  to  heperpetua 
Jutwr.  tenqMmbus.     Fort.  846.] 

So,  if  a  suit  be  for  a  rate  assessed  upon  the  hall  of  a  company  in 
London,  in  the  same  parish.     R.  2  Jon.  187* 

[In  a  suit  for  removing  the  reading^esk,  where  the  judge  wag  the 
person  that  read  prayers,  and  the  sentence  by  default,  prohibition 
denied ;  for  no  difierence  between  "sentence  by  de&ult  or  on  hearing ; 
and  no  prohibition  after  sentence,  for  there  may  be  an  appeal;  and  soy 
if  a  man  judge  in  his  own  cause.     Fort  199.] 

[If  in  a  cause  to  obtain  a  facul^  to  erect  an  organ,  there  is  a 
citation  to  the  parishioners  to  show  cause,  the  court  wQl  not  grant 
prohibition,  on  a  suggestion  that  the  ecclesiastical  court  are  about  to 
try  a  custom;  for  the  citation  was  nugatory,  the  parishioners  consent 
being  unnecessary,  and  the  prohibitim  would  be  immaterial.  3  B. 
M.  1689.] 

But  a  prohibition  lies,  if  a  man  is  charged  to  the  rqiairs,  who^  by 
custom  or  law,  ought  to  be  exempted.    2  RoL  289.  H.  290*  L 

Who  shall  be  exempt  or  not,  vide  Esglise,  (G  2.) 

So^  if  the  charge  is  expressly  to  the  r^Mor  of  the  chancel  as  well 
as  funds  ecdesue.     1  Mod.  236. 

If  a  libel  be  for  non-payment  of  a  rale  made  for  repairs  by  a  com- 
mission out  of  the  ecclesiastical  conrt,  without  consent  <^  the  vestry. 
R.  S  Mod.  8. 

So^  a  prohibition  does  not  lie  for  a  suit  fixr  the  not  finding  decent 
ornaments  in  the  church.    2  Inst.  489.    Lutw.  1023. 

Who  shall  find  prnaments,  vide  £s|^ise^  (G  ^) 

Nor, 
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Nor,  to  ^  suit  for  a  &cdtty  to  have  ft  seat  in  naoeeedena.  God.  2Da 
Vid€  post,  (G  30  —  Esglise,  (G  S-) 

Nor,  to  a  ^C  ht  a  wa^r  to  a  chureh,  if  the  ppMeiiption,.  or  right, 
to  it  k  not  denied.    Semb.  2  Hot.  41 . 

Bat  a  prohibitton  lies  upon  a  suit  for  ornfmMits,  when  he  was  not 
a  paridnoiier.     R.  2  Rol.  262.  270. 

Or,  if  charged  bj  a  rate  upon  his  land  }  for  it  is  a  personal  du^, 
2  RoL  462.  270. 

[The  ordinary  cannot  punish  a  single  tre&pass  in  the  body  of  the 
diarcfa,  if  it  does  not  hinder  divine  servioe;  as,  for  making  a  hole  in 
the  church-waU,  or  cutting  the  boughs  of  a  yew-tree  in  the  church* 
jttd.    fiunb.  229.] 

(6  3.)  For  not  inclosing  the  ckarch*yard|  &c 

Sg^  a  pndiibHion  does  not  lie  if  a  suit  be  there  for  not  inclosing 
the  churcb*yaird.    2  Inst  489. 

Nor,  for  a  BFmsancey  or  other  matter  done  in  the  church-yard.  R. 
CardL]52. 

But  a  prohibition  Ues,  if  a  suit  be  in  the  spiritual  court  to  infinrce 
aoj  one,  bound  by  presctiption,  to  maintain  the  fence  of  his  land 
next  to  ihe  chui^a-jard;  for  this  is  a  charge  up<»  a  temporal  in- 
beritMice.     2  RoL  287.  1.  S5. 

[Pndiibitton  lies  to  a  suit  to  show  cause  why  licence  should  not  be 
gmtKtod  to  imild  a  ehari^^fichool  in  the  church-yard.    Str.  1 126.] 

Or,  for  an  erection  upon  his  soil,  not  part  of  the  church-yard^ 
though  he  stops  the  li^ts  of  the  church.    VL  Garth.  152. 

So»  it  liesb  if  a  smt  be  there  ex  officio  tor  a  way  to  the  church.  R. 
3RoL287.  L  1.  5. 

Or,  for  finding  entertiunment  ibr  the  paridiioDers,  in  his  house,  in 
thor  perambidation.     R.  2  Rol.  287.  L  15« 

So^  a  prohibition  does  not  lie  upon  a  suit  for  diliqpidations.  5  Co. 
9.S.    DeJureEtcL 

Nor,  to  hare  a  fiiculty  for  a  seat  tn  nave  ecdesia*  Godb.  200.  Vide. 
aite^(G2.) 

Or,  for  enioymeat  of  a  seat  which  he  claims  by  a  prescription,  if 
the  odier,  who  prays  the  prohibition,  does  not  insist  also  upon  a  pre- 
WTOtive  rig^t  in  nimself.     K.  Sal.  551. 

Bat  if  a  ISiel  be  in  the  spiritual  court  for  a  seat,  where  the  other 
^  eription  has  eqjoyed  and  repaired  it,  a  prohibition  lies.    Vide 

(GS.) 

So^  if  the  ordinary  direct  a  seat  to  A.  and  his  heirs,  without  fe- 
^ricdfln  to  the  time  liAt  daiey  continue  parishioners,  it  will  be  bac^ 
«id  a  {vehilntion  goes.    R.2Rol.24. 

(O  4%  a.)  ¥bt  admiaaion  to  a  spiritual  office. 

So,  a  prohibition  does  not  lie,  if  a  suit  be  in  the  spiritual  courts 
^  sdmirtion  to  a  spiritual  office;  as,  for  swearing  churchiTardens 
dioscn,  according  to  the  ean«  S  Jac.  89.^  which  directs,  that  one  shall 
^  named  hj  thi  auniateri  tfato  other  by  the  parishioners.    Vide  ante, 

To 
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To  swear  churchwardens  to  do  thefar  office  generally.  R.  1  Vent» 
127.     2  Mod.  278- 

•  [To  a  libel  for  not  taking  on  him  the  office  of  chapel- warden,   pro- 
hibition does  not  lie,  thou^  the  church  be  a  donation.     Str.  715.] 
'  So,  if  a  suit  be  for  having  been  admitted  to  deacon's  orders  before 
the  age  of  twenty-three,  or  to  priest's  before  twen^-four  years ;  though 
this  be  prohibited  by  the  st  13  El.  12.     R.  3  Mod  67. 

So,  a  prohibition  does  not  lie,  if  there  be  a  libel'to  compel  diurch- 
wardens  to  do  their  duty ;  as,  to  render  an  account  according  to  the 
can.  3  Jac  89.  where  they  refuse  to  account.  Adm.  2  Rol.  71.  2  Jon* 
182. 

But,  if  the  spiritual  court  will  swear  both  churchwardens  chosen  by 
the  parson  upon  some  antient  canon,  and  refiise  him  chosen  by  the 
parisnioners,  a  prohibition  goes.     R.  2  Rol.  287.  I.  25.  • 

So  where,  by  custom,  the  parish  chooses  both,  and  the  spiritual  court 
will  admit  one  chosen  by  the  parson.  •  R.  2  Ro].'287.  1.  30.    • 

So,  if  a  suit  be  there,  to  compel  the  churchwardens  to  account  there* 
where  by  custom  they  ou^t  to  account  before  twenty^four  .heads  of  the 
parish.     R.  Lut.1029. 

Or,  to  compel  an  oath  to  do  a  thing  but  of  thdr  office.  Semb. 
1  Vent  114.  127.    Vide  Esglise,  (F  l.}-^Seremeiit  (BX 

Or,  to  compel  one  to  be  sworn,  who  has  a  privilege  to  be  exempted. 
Pal.  392. 

Or,  to  compel  an  account  in  the  spiritual  court,  after  an  account 
before  the  minister  and  parishioners,  according  to  the  can.  3  Jac  89. 
without  cause.  R.  2  Rol.  71.  Adm.  2  Jon.  132.  R.  M.  4  Gea  2. 
in  exchequer,  inter  Snowden  and  Herring.     Vide  Esglise,  (F  2.) 

So,  if  by  custom  the  parishioners  choose  a  parish-clerk^  and  a  libel 
be  to  establish  another,  chosen  by  the  parson  according  to  the  cqnon, 
a  prohibition  goes.     Godb.  163. 

Though  the  libel  be  against  him  for  a  collateral  matter,  which  sap- 
poses  him  no  derk.     Ibid. 

[If  there  is  a  suit  for  removing  a  parish-clerk,  and  punishing  him  for 
immoralities  punishable  by  the  temporal  laws,  there  may  beaprohi- 
bidon  as  to  all  but  the  deprivation,  but  not  as  to  that.  Ld.  Raym*  1507* 
Str.  776.] 

{](G  4.  b.)  Over  churchwardens.] 

[An  ecclesiastical  court  may  compel  churchwardens  to  deliver  in  their 
iaccounts,  but  cannot  decide  on  the  proprie^  of  the  chai^ges.  3  T. 
R.  3.] 

« 

(G  5.)  For  tythes :— TThough  the  suit  be  for  a  right  under  a 

fourth  part  of  the  value  of  the  church. 

Conusance  of  the  substraction  of  tvthes,.  by  a  parishioner  firom  the 
parson,  belonged  origmally  to  the  sftfntual  comrt  Semb.  cont.  2  Inst. 
489.     Ace.  2  Inist.  363.  490.     Vide  Dismes,  (M  2.) 

Not  the  conusance  of  the  right  to  tythes.     2  Inst.  489.  661. 

But  now,  by  the  st  circ.  agat.  13  Ed.  1.  art  CI.  9  Ed.  2.  1,  2.  the 
court  Christian  shall  hold  plea  of  the  right,  as  well  as  of  the  substraction 
of  Qrthes,  if  a  fourth  part  of  the  value  of  the  church  be  notdeinan^ed. 

By 
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By  the  st  27  H.  8.  20.  and  32  H.  8.  ?•  any  person,  ecclesiastical 
or  lay,  may  convene  for  substraction  of  tythes  before  the  ecclesiastical 

And,  by  a  proviso  in  the  st*  32  H.  8.  and  2  &  3  Ed.  6.  13.  a  suit  for 
such  substraction  shall  be  before  the  ecclesiastical  judge,  and  not  before 
any  other  judge. 

So,  by  the  st  2  &  3  Ed.  6.  13.  if  predial  tythes  be  carried  away  witli- 
oat  bdig  set  out,  &c.  the  party  may  sue  for  the  double  value  before  the 
ecclesiastical  judge,  according  to  the  ecclesiastical  laws. 

And,  therefore,  in  all  cases  where  a  suit  lies  by  spoliation,  in  the 
n)iritaal  court  for  the  right  to  tythes,  no  prohibition  shall  go ;  viz.  where 
the  ri^t  to  the  patronage  or  presentation  cannot  come  in  debate.  F. 
N.B.37.  E.51.  C.    Vide  Dismes,  (Ml.) 

But  where  the  right  of  patronage  may  come  in  debate,  a  prohibition 
goes;  for  their  spoliation  does  not  lie;  as,  if  the  defendant  does  not 
claim  by  institution.    Vide  Dismes,  (M  1.) 

Or,  claims  by  the  presentation  of  anodier. patron.  Vide  Dismes, 
(ML)_Ante,  (F  3.) 

Or,  above  the  fourth  part  of  the  value  of  the  church.  Vide  Dismes, 
(Ml,)  '       .      , 

(Gr  6.)  Or,  if  it  be  between  spiritual  persons* 

So,  if  a  suit  be  in  the  spiritual  court  for  tjrthes,  where  the  question 
is,  whether  they  belong  to  the  parson  or  the  vicar?  no  prohibition  goes ; 
for  both  are  spuritual  peiisons.  R.  2  Rol.  310.  1. 25*  2  Rol.  55.  2  BuL 
157.     1  Leo.  94.  128. 

[Where  the  right  to  tythes  is  admitted,  and  a  question  arises  between 
the  rector  and  vicar  to  whom  they  are  payable,  that  question  is  triable 
in  the  spiritual  court,  and  no  prohibition  lies.    Will.' 680.} 

[As,  in  a  libel  agunst  a  parishioner  for  tythes  of  turnips ;  who  pleads 
a  cnstCMn  to  pay  to  impropriator.] 

Or,  whether  they  belong  to  the  parson  or  the  chantor.  R.  2  Rol. 
310.  1. 25.  . 

Thouffb  one  of  them  claims  by  letters  patent.     R.  2  Rol.  310.  1. 45. 

So,  if  a' suit  be  between  the  vicar  and  the  lessee  of  the  impropriator. 
Dob.  F.  g.  79. 

8(S  if  a  suit  be  by  a  parson  against  an  impropriator  being  a  lajrman, 
where  the  qu^tion  is  only  whether  th^  are  great  or  small  tythes. 

Thou^  the  impropriator  insists  that  by  custom  the  land  ought  to  be 
sown  wiUi  com.     R.  2  Rol.  310.  1.50.  311.  1.35.  312.  1.30. 

Or,  if  a  suit  be  for  a  portion  of  tytbes  in  the  parish  of  B.  and  the 
person  of  B.  claims  p-o  inieresse  suo.     R.  2  Rol.  312.  1. 20. 

Though  the  bounds  of  the  parish  be  in  dispute.  R.  2  Rol  312. 
1 36. 

.So»  if  a  suit  be  against  A.,  bdng  a  parishiotier,-  for  a  portion  of 
tythes,  or  upon  a  moi&^,*wha  insists  tnat  it  belongs  to  the  vicar,  or  vice 
versa.  ^  R.  2  Rol.  311.  1. 10.     Mo.  937.     Godb.  50. 

Or,  to  him,  by  a  lease  from  At  vicar.     R.  2  Rol.  310.  1. 30. 

Or,  to  the  vicar,  by  endowment  of  the  parson.  R.  cont  7  Car.  b^t 
R.  ace  llJac    2  RoL  310.  1.  35.     Setnb.  cont  Mo.  780. 

[If  the  archdeacon  sues  for  procurations,  though  against  a  curate, 

where 
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whaee  there  is* netorj impropriatie^  and  no Ticarage  eadomd.   .Str. 
48J.] 

(G  70  Or,  if  the  suit  be  upon  substraction  of  tythe^,  &c. 

S09  if  a  suit  be  in  the  spiritual  couit  for  tytheBsubstracied  or  deU^^ 
no  prohibidon  goes.     Vide  Dismes,  (M  2.) 

Though  the  parishioner  alleges  a  custom  to  take  baok  <hirtjr  sheB& 
of  tythes  severed,  without  more.     Semb.  Godb.  2S4« 

xhough  the  parishioner  severs  bis  Qrthes,  and  afterwarils  i:anriea 
them  awav.     Mo.  912.     Cro.  EL  607. 

Though  the  parishiona:  has  made  a  composition  for  them  bjf  ;pwni^ 
if  there  be  not  a  lease  for  lifc^  or  for  years,     R.  Ciurth*  70^ 

So,  if  the  suit  be  for  a  modus.     L^ch,  125.     3  Qul..241. 

Or,  for  lythes  due  only  by  custom.    PaL  S80. 

(6  ^0  £xcept  where  no  tythes  are  due:  — ^  As,  where  a  thing 

by  law  is  not  tithable. 

But  if  a  suit  be  in  the  spiritual  court  for  tythes  of  things^  for  wUdi 
no  tythes  are  due  per. l^gem  teme,  a  prohibition  goes,  fu  I  Rol.  {870. 
1  RoU  Abr.  635.  C.  641,  64f2.  644,  &c.  Seld.  de  Dec  ch.  14.  s.  & 
Vide  Dismes,  (M  9.) 

Or,  far  tythes  of  barren  land,  exempted  for  seven  years  by  the 
at  .2  &  a  Ed.  6.  13. 

-Or,  fortTtbes  in  specie,  where  a  personal  lythe  only  is  due.    SCra 

So,  if  the  suit  be  for  Qrthes  of  a  prebend  fixxn  a  bishop,  who  jwe* 
aorihes  ^  he  may^  being  a  spiritual  person)  in  nm^  -decknarndtK  R. 
lRoL264. 

Or,  for  tythes /from^a  parson,  for  his  glebe,  to  the  vicar,  R.'Cro. 
£Lfi78.    XHuie.ante,  (66.) 

So,  if  a  suit  be  for  tythes  due  by  custom,  where  the  custom  is  de- 
nied, .'a.prohilHtion  goes  till  verdict  for  the  custom*    R.  •  Het.  13* 

.(G  9*)  Or,  is  dischai^ed  by  statute. 

So,  a^probibitiQn  shall  oa  mdhete  a.suit.is  in  the  spiritual  court  for 
tythes  of  lands  discharged  by  the  st  31  H.  8.  13.   Vide  Dismes,  (M  9.) 

Though  the  plea  bedouble^  or  informal;  for  if  no  tythes  .aiepi^yable^ 
a  prohibition:  goes.    8eiai^.  F*  g.  i91.  v 

:(G  IQ.)  Or,  by  a  modus  dechnandi. 

So,  where  the  suit  is  for  Rothes  ialcind,  when  a  parishioner  pre- 
scribes in  fiwdo  .degimandi.  What  mabts  is  gpoa^  vide  Disme^ 
(£  10,  ace.) 

Or,  when  the  suit  is  upon  a  modus  decimandi^  and  the  modtff  is  d^ 
.nied.    Latch,  210. 

Or,  a  different  modus  elided.    R.  1  HoL  419.    1  Vent.  32. 

[A  prohibition  canwt  be  gcanfeed  on  a  suggestion  of  a  «adKs,  till  the 
modus  is  pleaded  below.   .B.  R.  H.  537.] 

[If  a  man  libels  for  Qrthes  niikind,  and  defendant  insists  on:a«Matfttf, 
but  permits  the  .spiritml:€ourtio  proceed  to  aentence^  he  is  too  late  to 
^iply  for^a  prohibition.    BuHb.  .17.] 

So, 
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Soi  though  tlie  parishioner  prascribes  dust  the  ^parson  shall  have  'erery 
tedth  ridB^of  land  incipiendaabeedesue^  and  afterwards  by  Covin  omits 
to  sow  mose  ridges ;  for  that  does  not  entitle  the  parson  to  tytfaes  in 
kind;  butheshau  faa^e  an  action  upon  the  case  for  the  firand.  R. 
M&91S. 

Though  the  suit  be  by  the  vicar,  and  a  modus  is  allied  to  be  paid  to 
die  psisoD.    iL  1  Sid.  S^2^ 

SOf  where  A.  daims  a  portion  of  tythes  in'B/s  parish  by  prescrip- 
tion, and  B.  sues  in  the  ^^iriiuol  court  for  them ;  for  die  prescription  is 
a  temporal  matter.     Per  two  J.    Godb.  45.    Vide  ante,  (O  6.) 

So^  if  the  defendant  in  the  ^iritual  oourt  claims  the  ^thes  by  a  lease ; 
tat  dK  validity  of  the  lease  is  detevminftble  by  the  common  Iaw«  R. 
1  RoL  6L    Vide  ants,  (F  14;) 

So^  if  the  defendant  lives  within  an  hamlet,  where  diere  is  aduipel 
of  ease,  ^aad  oat  of  his  t^cs  maintains  a  cleric  there,  and  pays  a  certain 
sam  by  prescription  to  the  parson  forthe  residue.    'R.  4  lico.  24,  25. 

So^  if  thesuit  be  finr  tythes  against  B«,  wha pleads  that  he  set  out  his 
^es,  and  the  plea  is  disallowed,  because  he  did  mft  gvvetnotiee  of  the 
aeimaiee  todie  parson.    Garth.  148. 

If  the  suit  be  againstthe  vendee  of  hay,  com,  &c  after  severance ; 
fcr  they  are  due  from  the  occupier  of  the  lands,  who  sold  it  R. 
2ReL78. 

If  in  a  suit  for  tythes  for  wool,  the  d^ftfendant  allies  a- custom  to  pay 
tt  T4MmitRS,  and  die  spiritual  court  disallows  it     R.  Oro.  }£1.  702. 

So,  ^the  suit  be  for  tylhes,  where  a  composition  is  made  for  them 
beltveed^thefsdrson  and  parishioners  for  life  or  years. 

Though  the  composition  be  by  parol,  if  it  is  not  determined.  Semb. 
coat  CStfth.  70. 

Thaiwh-theeeitfpositicm  be  with  A.,  his  executors  and  asngns,  dur- 
ing the  ufe  of  the  parson,  and  A.  afterwards  leases  to  B.  at  will,  and 
thepafstfuattesB.;  for  he  has  a  remedy  by  law  upon 'the  contract  a^inst 
A.,  diongh  not  against  B.     R.  Pal.  877* 

Otherwiae,  if  the  agreement  amounts  only  to  a  covenant,  not  to  a 
leise  or  oemposition.     2  Rol.  121. 

[If  a  modus  is  pleaded  to  a  libel  for  tytiies  by  the  vicar,  and  the  de- 
feadaat^lrfies'^for  a  prohibition^  on  a  suggestion  that  the  tithes  are  due 
todienapropriator;  yet.  ifit  appears  that  thqr  are  examining  witnesses 
bdew  to  the  mMis,  prohibition  shall  go.     B.  R.  H.  20S.] 

[If  eodesiastieal  eoutt  refuses  to  plea  of  parol  agreement  with  the 
*gent  of  impropriator  for  purchase  of  the  ^hes,  the  com  being  then 
Kfeied,  prohibition  goes.     SB.M.  I87S.] 

[IfaaNNfaf  be  not  proved-as  laidby  the  plaint^  in  a  suit  in  prohi- 
liitioD,  there  must  be  a  verdict  for  the  defendant  'But  'if  any 'modus 
be  finmd,  though  dffierent.frbm  that  kid,  that  is  a  ground  for  the  court 
to  refuse  a  consultation.    aT.  R.4270 

(G  11.)  For  oblations,  mortuaries,  .pensions. 

So,  by  the  st  circ.  agaf.  IS  Ed.  1.  et  art.  Cleri.  2  Ed.  2.  1.  the 
^ooxi  Christian  shall  hold  plea  for  oblations,  obventions,  mortuaries, 
pwaons.    5  Go.  &.  a.     De  Jure  Eccl. 

Oblations  comprdiend  tiie  customary  payments  of  every  cemrount- 
cant,  or  for  marriages,  christenings,  churchings,  or  burials. 

By 
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By  custom,  in  many  placeS)  2d.  is  due  as  an  oblation  for  ev^  oom** 
municant  at  Kaster,  and  in  London  W.  for  each  house. 

By  the  st.  2  &  3  Ed.  6.  13.  every  person,  who  ought  to  pay  his 
offerings,  shail  yearly  pay  them  to  the  parson,  &&  where  he  dwells,  at 
the  four  offering-days  accustomed  for  four  years  past,  or  otherwise  at 
Easter. 

And  if  a  suit  be  for  those  oblations  in  the  spiritual  court,  a  prdii- 
bition  does  not  lie. 

But  a  prohibition  goes,  i(  by  custom,  nothing  is  due  for  oblations.  • 

So,  if  a  suit  be  in  the  spiritual  court  for  a  mortuary  due  by  law,  a 
prohibition  does  not  lie.    Dul}.  Carth.  97. 

But  by  the  St.  21  H.  8.  6.  none,  on  pain  of  40^.  and  the  value  of  the 
sum  taken,  shall  take  any  mortuary,  or  any  thing  for  it,  but  in  places 
where  mortuaries  have  heretofore  ba^  used  to  be  paid. 

And  then  no  mortuary  shaU  be  demanded,  where  the  moveable 
goods  of  the  deceased  are  under  ten  marks. 

And  no  more  than  35.  4fd.  where  his  moveable  goods  are  ten  marks 
value,  clearly  above  his  debts,  and  under  30/. 

And  no  more  than  Ss.  ScL  where,  at  his  death,  his  moveable  goods 
are  30/.  value^  or  more,  above  his  debts,  and  under  40/. 

And  no  more  than  10;.  of  what  value  soever  his  goods  be. 

And  that  no  person  pay  more  than  one  mortuary,  and  that  at  the 
place  of  his  most  dwelling  or  babitatioti. 

And  that  no  mortuary  be  paid  for  k  feme  cooertf  child,  or  any  not 
a  housekeq)er,  nor  any  wayfaring  man,  not  having  residedce  where 
he  dies,  whose  mortuary  shall  be  paid  at  the  place  where  he  mostly 
dwelt. 

Provided,  that  the  bishops  of  Bangor,  Landaff,  St.  Davids  St  Asapjb^ 
aiid  the  archdeacx>n  of  Chester,  may  take  such  mortuaries  of  the  priests 
in  their  dioceses  or  iurisdictions,  as.  have  been  accustomed. 

Provided,  that  where  less  than  the  rates  beforesaid  hath  used  to  be 
paid,  no  more  shall  be  paid  than  usual. 

And  therefore,  upon  a  suggestion,  that  no  mortuary  is  due  by  custom, 
and  that  a  plea  of  it  was  denied  in  the  spiritual  court,  a  prohibitiqn 

rs ;  for  the  custom  shall  be  such  as  is  allowed  by  the  common  law. 
Lutw.  1069.     Semb.  3  Mod.'  268.     R^  Cro.  EL  151.     Dub.  Cro. 
Car.  238.    [D.  ace.  Ld.  Raym.  609.] 

[But  a  prohibition  is  not  grantable  upon  a  mere  suggesdonof  the 
custom,  unless  such  custom  has  been  pleaded  in  the  spiritual  court,  and 
the  plea  has  been  rejected.  R*  Ld.  R.  609.] 

But  if  a  suit  be  for  a  pension  in  the  spiritual  court,  a  prohibition  does 
not  go.  F.  N.  B.  51  B.  2  Inst  491*  2  Sho.  97.  •  1  Vent  120.  R, 
2  Cro.  217.   [M.  4  G.  2.  1.  t.  19.] 

And  shall  be  disallowed  in  all  cases  Vhere  a  pension  is  dain^ad  by 
the  ordinance  of  the  ordinary,  as  a  judge ;  for.  the  suit  for  it  ought 
to  be  there.     Gro.  El.  675* 

So,  if  the  pension  commenced  by  grant  of  the  piatron  and  ordinary, 
though  annuity  lies  for  it;  for  it  may  be  sued  for  in  the  spiritual  or 
temporal  court     Cro.  EI.  675.  ,         . 

Or,'  if  it  be  claimed  by  prescription.  F.  N.  Bk  51  B*  Cont.  2  Inst^ 
491.    Ace.  1  Sid.  146.     1  Vent  3. 180.^«6S.  .  1  SaL  S8. 

Though 
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Though  the  prescription  be  alleged,  as  is  usual  in  the  ecclesiastical 
court,  only  for  forty,  fifty,  or  sixty  years.     R.  2  Cro.  666. 

So,  a  prohibition  does  not  go,  tliough  the  suit  be  in  the  spiritual 
court,  before  a  demand ;  yet  the  st*  34  H.  8. 19.  says,  if  wilfully  deniied. 
R-  2  Rol.  300.  1.  45. 

A  fbrticrij  if  the  suit  be  there  for  a  pension  between  spiritual  persons. 
R-  Godb.  196. 

So,  a  prohibition  does  not  go,  though  the  pension  commenced  upon 
an  a{^»opriation  by  the  pope's  bull;  though  by  the  st  28  H.  8.  16. 
bolls  di  the  pope  are  now  void;  for  this  was  only  inducement  to  the 
tide^  which  subsists  by  the  grant  of  the  pension.     K.  2  Lev.  251. 

So^  a  prohibition  does  not  go  to  a  suit  there  for  proxies,  &c.  by  pre- 
scr^)tion  or  grant;  for  by  the  st  34  H.  8.  19.  t^e  ecclesiastical  juris- 
diction is  saved*     Ha3!id.  181. 

Bat  a  prohibition  goes,  if  the  prescription  be  denied.     1  Vent,  2^5. 

If  he  ever  had  sued  for  it  by  a  wj-it  of  annuity.  F.  N.  B.  51.  BJ 
Godb.  196. 

If  it  begraBtedt>y  deed.,    Semb.  2  Inst.  491. 

If  it  be  daimedf  by  oae  who  cannot  prescribe;  as,  a  curate  of  a 
chapel  of  ease ;  for  he  is  removeable  ad  libitum,     Sal.  506. 

(G  i2.)  For  violence  to  a  clerk. 

So,  by  the  st.  Circ.  agat.  13  Ed.  1.  the  court  Chrii^tian  shall  hold 
plea  of  i^ence  to  a  clerk;  and  therefore  if  a  suit  be  there  to  punish 
by  eodesiascical  censures  pro  salute  aninue^  a  violence  done  to  any  one 
imfra  saeros  orttinei,  no  prohthition  lies.  F.  N.  B.  51.  K.  52.  F.  2  Inst. 
492.  SaL548. 

Bot  if  a  derk  sues  in  the  spiritual  court  for  tm  assault,  after  an  action 
by  him,  tried  ftC  the  common  law,  and  a  verdict  against  him,  upon  son 
asundi  demesne  pleaded,  if  the  defendant  pleads  son  assaull  in  the  spirit^ 
ual  coart^  and  me  plea  is  refused,  a  prohibition  goes.'  Semb.  Skin.  20. 

So,  if  the  spiritual  court  refuses  a  plea  of  mdlitur  mantis  in  defence 
of  his  servant,  who  was'  assaulted  by  a  clerk  w:ho  sued  there  for  the 
rioknce.     R.  M(>.  915. 

(G  13.)  For  breach  of  faith. 

So,  by  the  st.  Circ.  agat.' IS  Ed.  1.  the  court  Christian  shall  hold 
plea  de  l^enonejidet. 

And  tiierefiire  a  prohibitifm  does'not>  lie,  if  a  libel  be  to  oblige  one 
to  penance,  who  does  not  perform  his  oath  or  promise.  2  Roi.  283. 
L  55.  40. 

So^  for  peijuxy  in  the  spiritual  court,  in  a  cause  within  their  conu- 
sance.    Sal.  134.     Bro.  Jurisdiction,  20.-   Vide  ante,  (F  6.) 

Bat,  if  the  sjMritaal  court  proceeds  against  any  for  a  false  oath  in  a 
teaqpotal  ooi^  or  in  a  temporal  cause,  a  prohibition  lies;  (or  jurisdic- 
tumem  rum  mutetjidei  interposrtio.     2  Inst  493.     2  Rol.  283.  1.  27. 

Ajb,  against  a  joror,  who  gives  a  &lse  verdict.     2  Rol.  304.  1. 20. 

Or,  an  indictor,  who  gives  a  folse  oath  on  an  indictment  of  felony. 
R.  2  Rol.  304.  1.  15. 

So,  if  a  libel  be  wainst  one  who  swears  to  pay  a  debt,  make  a  feofF> 
aent,  &c.  and  does  it  not     F.  N.  B.  43.  D.     2  Rol.  2S3.  I  30. 
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If  he  swears  that  he  will  hot  sue  an  action,  and  afterwards  sues  it 
F.  N.  B.  42.  I. 

So,  if  he  takes  a  will  out  of  the  spiritual  court,  and  gives  a  boiid  to 
re-deliver  it,  he  shall  not  be  sued  for  a  breach  of  his  &ith,  if  he  does 
not  re-deliver  it;  for  there  is  a  remedy  upon  the  bond.  S  Mod. 
Cfl.  327,  S28. 

So,  if  a  man  be  cited  as  a  witness  in  the  spiritual  court,  a  prohibition 
does  not  lie. 

Or,  to  make  answer  upon  oath  to  a  lib^l  for  a  matter  widifai  their 
conusance ;  as  to  discover  whether  he  has  paid  a  rate  for  repairing 
the  church.     R.  1  Vent  SS9.     R.  2  Lev.  247. 

Or,  to  take  the  oath  of  a  churchwarden.     R.  2  Mod«  118. 

But  if  any  be  required  to  take  an  oath,  which  tends  to  the  accus- 
ation of  himself  a  prohibition  lies.  2  Mod.  118.  278.  Vide  Sere- 
ment  (B). 

Or,  to  discover  a  thing  which  may  subject  him  to  ccmsure  or  punish- 
ment 

Though  the  matter  be  notorious;  as,  that  he  was  with  his  head 
covered  in  church  at  divine  service.  Cont  per  Wind.  Sed  qu.  per 
Reporter.     1  Sid.  2S2. 

(G  14.)  For  defamation. 

So«  by  the  st  Circ,  ogaL  IS  Ed.  1.  the  court  Christian  shall  hold 
plea  for  defamation,  when  damages  are  not  demanded. 

Where  the  defamation  charges  a  crime  merely  spiritual ;  as,  if  the 
libel  be,  that  the  defendant  called  him  heretic,  schismatic  2  Inst  492. 
R.  4  Co.  20.  7  Co.  44. 

That  the  defendant  charged  him  with  adultery.     F.  N.  B.  51.  I. 

Or,  used  words  which  accuse  directly  with  incontinence.  R.  Lut. 
10S8.  1042. 

As,  if  he  said.  You  a^e  a  whore ;  for  no  prohibition  lies  fcnr  it  since 
8  Car.  R.  Cro.  Car.  110.  2  Rol.  297.  1.  45.  R.  1  Sid.  404.  433. 
1  Mod.  21.  1  Vent  7-61.  220.  R.  2  Lev.  63.  Cont  before  8  Car. 
Jon.  44.     [Vide  2  Tenn  Rep.  473.] 

C^'Thouarta  jilt  and  a  strumpet;''  prohibition  denied  per  Car. 
Bunb.  260.     Str.  823.] 

[**  She  was  never  married,  and  what  is  her  hopefiil  son  ?"  amount  to  a 
charge  of  whoredom.     R.  Ld.  R.  508.] 

[&>  saying  of  a  woman,  **  I  have  kept  her  common  these  seven 
years,^  amount  to  a  charge  of  whoredom.     R.  2  T.  R.  473.] 

[So  saying  of  a  woman,  "  that  she  had  a  bastard,"  amount*  to  a  charge    •    j 
of  whoredom.     R.  cit.  Ld.  R.  104.] 

[But  to  say  of  a  widow,  ^^  that  her  thighs  are  bare,"  and  ^^  a  man        ' 
between  them,"  does  not     R.  Ld.  R.  1 08.]  i 

["  Moll  Wintar  is  a  whone,  tod  a  conufMfti  whore,  and  plter  in  a 
bawdy-house ;"  refused  after  sentence.     Bunb.  312.]  I 

You  are  a  Welch  jade,  with  an  averment  that  that  imports  a  whore. 
•R.  2  Rol.  297.  V  45. 

He  is  a  whore-master.     R.  Sal.  692.    Skin.  39<Xi  I 

He  is  a  cuckold ;  if  the  libel  be  by  the  hoabaiid  and  wife.  Lot  1038.       | 
2  Rol.  296.  1.  40.     Cont  1  Sid.  2484     Cont  per  Hol!^  Sal.  ^2.     R. 
•2  Lev.  ^6. 

[Or 
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fOr  by  die  wife  oiJy.     R.  Ld.  R.  6370 

He  is  a  pander  of  A.     Per  two  J.  Whitl.  cont  2  RoL  295.  1.  55. 

She  will  be  a  meddling  with  a .     2  RoL  295.  L  45. 

He  is  a  son  of  a  whore,  without  more;  for  that  imports  that  he  is  a 
bastard,  and  his  mother  a  whore.     R.  3  Ley.  119. 

A  cuckoldy  knave.     R.  Cro.  Car.  839. 

You  was  A.'s  whore  before  he  married  you.     R.  3  Lev.  137- 

He  keq>$  a  whore  in  his  house.     R.  3  Lev.  350. 

She  has  had  a  bastard     Dub.  Sho.-  337. 

He  is  a  wittol ;  for  that  imports  that  he  knows  of  the  adultery  of  his 
wife.     Sal.  692. 

Thouj^  the  words  import  a  spiritual  crime,  which  in  some  respect  is 
punishable  by  the  common  law,  if  the  spiritual  jurisdiction  is  not  taken 
away;  as,  if  he  says,  A.  keeps  a  bawdy-house :  for  though  it  be  indict- 
able, the  spiritual  court  has  a  concurrent  jurisdiction.  2  Rol.  296.  1.  5. 
Coat,  Noy,  117*     Vide  infra. 

A.  is  a  common  bawd.     R.  2  Rol.  295.  I.  5.     Jon.  246.     Pal.  521. 

Thou  art  a  whore,  and  thy  children  bastards ;  for  the  statute  saves 
the  spiritual  jurisdiction.     2  Rol.  296.  1.  25. 

A  brandy-nosed  whore,  and  drinks  brandy.     R.  SaL  693. 

If  he  says  of  a  widow,  She  was  never  married,  and  what  is  her  son  ? 
R.  Garth.  498. 

So^  if  the  defiunation  imports  toy  charge  whereby  he  may  have  pre- 
judice in  the  spiritual  court ;  as,  if  he  says  of  a  parson,  He  will  preacli 
DothioiF  but  lies  and  malice  in  the  pulpit.     R.  3  Lev.  17. 

He  hes  with  all  the  women  hi  the  parish.     R.  3  Lev.  18. 

So,  if  be  says  of  a  parson,  speaking  of  his  function.  He  is  a  knave. 
R-  2  RoL  297.  1.  40.  Per  Holt,  8  W.  3.  (Com.  25.)  Semb.  Lut. 
1054.     1  8id,  393. 

If  he  says  of  any  man5  You  are  a  son  of  a  witch;  for  it  is  an  impedi- 
ment to  the  taking  of  orders.     R.  2  Rol.  295.  1.  5.     1  RoL  407. 

He  will  not  h^  a  minister  ordained  by  a  bishop.  R.  2  Rol.  295. 
L  42. 

So,  there  shall  be  a  libel  for  defamation,  though  provoked  by  scur- 
rilous words.     R.  3  L^ev.  137.     Semb.  Lut.  1054. 

But  if  a  libd  be  for  words  which  are  actionable,  a  prohibition  goes ; 
as,  if  they  charge  with  felony.  F.  N.  B.  53.  F.  R.  2  RoL  295.  L  10. 
Jon.  246.    22  Ed.,  4.  20.     Mo«  906.     R.  Jon.  320. 

Or,  with  peijury.     2  Inst.  493. 

So^  if  he  says,  he  was  forsworn  before  a  judge ;  for  they  are  action- 
Mcj  if  well  aUeged.     R.  2  Rol.  297.  L  5. 

So,  if  he  says  of  an  heir.  He  is  a  bastard.     2  RoL  292.  L  14. 

[Of  a  woman  in  London,  She  is  a  whore.  Lut.  1040.  1042.  4  6. 
M.  2032.] 

[No  prohibition  lies  to  q,  $uit  for  calling  a  woman  ^^  whore,"  in 
Lcmdon,  unless  the  offender  resides  within  the  jurisdiction  of  the  court 
in  London.  R.  Ld.  R.  71  !•  Nor  unless  the  words  necessarily  import 
whovedom.  R.  Ld.  R.  103.] 

[<<  You  are  a  cuckoldy  old  rogue,  and  was  cuckolded  by  a  porter," 
spoke  in  London ;  prohibition  granted.     Str.  471.] 

[^  You  are  a  cuckoldy  dog,  and  bid  the  bitch  your  wife  come  out," 
ifdke  in  Liondon,  prpbibition  granted.     Str.  545.] 

M  2  [For 
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[For  the  word  whore,  tliougli  it  appear  on  the  face  of  the  libel  to  be 
spoke  in  London,  where  action  lies  for  it ;  prohibition  denied  after  sen- 
tence.    Str.  187.     Fort  847.] 

lEtper  Cwr. -T-Matter  dehors  the  libel  shall  not  be  alleged  after  sen- 
tence as  ground  for  prohibition,  it  must  arise  out  of  the  libel  itself,  in 
defect  of  jurisdiction ;  and  in  that  case  it  is  never  too  late  for  sentence ; 
and  all  ate  a  nullity.     Ibid.] 

[For  the  word  strumpet,  in  London,  prohibition  denied,  because  after 
sentence ;  on  above  case.     Fort.  347.     Str.  SSS.J 

[If  motion  and  rule 'to  show  cause  be  before  sentence  given  below, 
for  calling  a  woman  whore,  in  London,  but  rule  not  served  tiU  after 
sentence  ;  prohibition  shall  not  go.  B.  R.  H.  892.  Note,  This  is  said 
to  have  been  ruled  on  another  point  also ;  vis.  that  in  the  recital  of  the 
libel  in  the  suggestion,  the  wor3s  are  said  to  be  spoken  in  the  parish 
of  St  B.  in  London,  or  in  parts  near  adjacent;  if  it  had  appeared  by 
the  proceedings,  or  by  affidavit,  (which  was  now  too  late,)  to  be  in 
London.  Prohibition  ouglit  to  stand ;  for  the  spiritual  judge  had  no 
jurisdiction.  Andr.  7.  N.  B.  This  is  contrary  to  Argyle  v.  Hunt, 
and  Cock  v.  Wingfield,  supra.]. 

Of  any  woman,  Slie  is  9,  bawd,  and  keeps  a  bawdy-house ;  for  it  is 
indictable.    -R.  Jon.  44.     Vide  supra. 

[No  prohibition  for  "  You  are  a  bawd."     Str.  1 100.     Andr.  286.] 

So,  if  he  speaks  in  London  of  a  woman  there,  words  tantamount  to 
whore.  R.  2  Mod.  Ca.  114. 
'  So,  if  part  of  the  words  be  actionable,  a  prohibition  goes  for  the 
whole,  though  the  others*  charge  with  a  spiritual  crime;  as,  if  he  says, 
you  are  a  whore  and  thief.  2  Rol.  297.  1.  45.  Per  Twisd.  1  Sid.  404. 
R.  8  Mod.  74. 

So,  if  the  words  relate  to  a  temporal  thing,  of  which  the  spiritual 
H^ourt  has  no  conusance ;  as.  You  are  a  sower  of  sedition  among  neigh- 
bours.    R.  2  Rol.  295.  1.  SB. 

'     He  would  have  buggered  me ;  for  that  offence  is  felony.     R.  2  Rol. 
296.  1.  50. 

He  kept  my  wife  in  his  house  against  her  will,  to  make'  her  his 
harlot ;  for  he  might  have  fiilse  imprisonment.     Godb.  63.  ' 

So,  if  words  are  spoken  in  evidence  at  a  trial,  or  prosecution  for  an 
offence  of  which  they  are  spoken.     R.  1  Rol.  61. 

So,  if  the  spiritual  court  refoses  a  good  justification  of  the  words  by 
the  common  law ;  as,  to  a  libel  for  saying,  You  had  a  bastard,  if  the 
defendant  pleads  ah  order  by  two  justice^,  which  adjudged  him  the 
father  of  a  bastardy  and  the  spiritual  court  disallows  die  justification. 
R.  2  Cro.  B'&5.  625.     2  Rol.  82. 

80,  *  if  the  words  proceed  from  passion  merely ;  as,  if  a  parson  calls 
another  ditinkard,  upon  which  he  says,  You  lie ;  and  the  parson  libels 
for  it  R.  2  Rol.  295.  1.  22.  297.  L  25.  Semb.  Lut.  1054.  Godb. 
4^6. 

[If  one  parson  saysto  another,  *^you  are  an  old  rogue,  and  a  rascal, 
and  a  contemptible  fellow,  despised  and  hated  by  every  body ;"  prohi- 
bition lies.     Str.  946.] 

If  a  man  says  of  a  parson,  he  is  a  blockhead,  and  deserved  his  gown 
to  be  pulled  over  his  ears.     R.  Sal.  692. 

Or,  he  is  a  fool,  ass,  goose,  &c.     R.  2  Lev.  4L     Godb.  447. 

If 
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If  a  man  calls  another  Dmakard.  K.  £  RoK  296.  1.  SO..  Godb^447w 
MmL  pi.  1 1. 103*     R.  Jon..  441 ..  S05. 

Knave.  2  Inst  493.  2  Rol.  296.  1.  45.  Jon.  246.  D.  1  Sid.  49. 
R.  Sal.  548.     1  Rol.  21 7.     1  Vent  2. 

Though  he  be  a  parson,  if  he.  does  not  speak  in  reference  to  his 
fimcdon.  R.  2  Rol.  295.  1.  30.  Co^[it  ibid.  40.,  R.  1  Vent  2.  I  Sid* 
391    R.H,8  W.S.  (Com..25.) 

Base  paltry  rogue.     Godb.  447. 

S0|  if  a  man  callsv  another,  Son  of  a  whore,  and  thy  mother  is  a  bitfeh.. 
R.  2  RoL  296.  1.  20.     Vide  supra. 

If  he  says  You  ace  a  quean.     Rv  2  Rol.  296.  1.  15.     1  RoL  217^ 

If  he  says  of  a  parson^  He.is  a  churl,  or  blacksmith's  son.  2  Inst 
493.    i  Rol.  297.  L25. 

Of  a^proctor,  He  is  a  scabby  knave,. and  piokerill  bumb^bailiff.  R. 
2  Rol.  297.  L  15. 

If  he  says,  He  is  the  devil,  Beksebub,  &c.     Sal.  692i. 

Yety  after  sentence^  a  prohibition  shall  not  be  granted,  because  th^y 
weie  words  of  passion,  where  the  spiritual  court  has  conu^ance^^  Semb* 
SLev.  35QU     Lut  1054. 

Nor,  after  a  plea  which  sabmits  to  the  jprisdiction.  I  Vent  10* 
Lot  1042. 

[Where  prohibition  is  prayed  for  a  matter  not  appearing  on  the  &ce 
of  the  proceedings  to  be  out  of  the  jurisdiction,  the  suggestion  must.be 
rerified  by  affidavit ;  therefore,  ^ough  there  is  a  custom,  and.  thai 
cosuKn  verified  by  affidavit^  that  whores,  and  calling  a  woman  a  whore, 
is  punishable  at  Bristol  by  common  law ;.  yet,  if  there  is.  not  an  affidavit 
that  the  words- were  spoken  in  Bristol,  prohibition  shall  not  go.  Andr. 
299.  304.  N.  B.  In  this  case  it  was  said,,  the  same  thing  was  held  in 
Argyle  v.  Hunt,  ante  J 

[Yet  a  rule  to  show  cause  was  granted,  why  prohibition  should  not 
go  for  calling  a  woman  strumpet,  in  Bristol,  though  there  was  no 
affidavit  of  the  custom.     Wils.  62J] 

(G  15.)  For  matters  matrimonial. 

So,  the  spiritual  court,  by  consent  of  parliament,  and  the  custom  of 
die  realm,  has  conusance  of  matters  matrimonial  and^  testamentary, 
thoogh  they  do  not  belong  to  them  originally..    2  Inst.  488. 

As,  of  marriage,  divorce,  bastardy.     5  Ck).  9.  a.     De  Jure  Eccl. 

By  the  st  18  Ed.  9.  st  S.  ch.  2.  if  on  demand  of  clergy,  it  be  alleged 
that  the  prisoner  hath  married  two  wives,  or  a  widow,  the  justices  shall 
Qot  have  cognizance  or  power  to  try  the  bigamy,  but  it  shall  be  sent 
to  the  spiritual  court.  By  the  st.  25  H.  8.  22.  a  person  married  within 
the  Levitical  d^[rees  shall  be  separate  by  the  sentence  of  the  archbishop 
or  bishop,  within  their  jurisdictions,  and  no  other  author! tjt. 

And,  therefore,  if  a  libel  be  for  a  marriage  withbut  licence,  or  banns> 
published^  a  prohibition  does  not  go.     R.  Jon.  259.   Vide  infra. 

Or,  by  an  insufficient  licence,  or  not  pursuing  it.     R.  Jon.  259. 

[Tlie  spiritual  court  has  jurisdiction  to  proceed  against  persons  for 
clandestine  marriage,  under  the  former  canon  law,  received  and  allowed, 
but  not  under  the  canons  of  1603,)  per  Hardwicke  C.J.  &tot.  Cur. 
Str.  1056.   B.  R.  H.  326.] 

[Nor  has  the'st  7  &  8  W.  3.  c  35.  which  inflicts  a  penalty,'  taken 
away  that  antient  jurisdiction.     Ibid.] 

[I^  therefore,  a  man  and  his  wife  are  sued  for  being  married  before 
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eight  in  the  morning,  without  licence  or  banns,  prohibition  shall  go 
as  to  the  time,  which  is  only  against  canons  of  1603,  and  a  consultation 
as  to  the  rest.     Ibid.] 

So,  if  it  be  for  punishment  of  an  incestuous  marriage  after  the  death 
of  the  wife;  if  they  do  not  proceed  to  dissolve  the  marriage,  and  bas- 
dize  the  issue.     Sal.  548. 

So,  if  it  be  to  dissolve  an  incestuous  marriage ;  whereby  the  issue  will 
be  bastardized.     R.  2  Jon.  213.     , 

[The  spiritual  court  may  hold  suit  for  marrying  wife's  sister's  daugh- 
ter.    Str.  53.] 

To  repeal  an  administration  to  a  second  wife,  because  the  first  wife  is 
living ;  whereby  the  issue  by  the  second  will  be  a  bastard.     Sti.  10. 

So,  if  a  libel  be  in  the  spiritual  court  for  a  marriage-portion,  a  pro- 
J|iibition  does  not  go;  as,  for  such  a  sum  promised  to  be  given  with  his 
daughter  in  marriage.     F.  N.  B.  4-4.  A. 

So,  if  a  libel  be  in  the  spiritual  court,  that  he  married  without  licence ; 
though  the  marriage  was  by  an  incumbent  of  a  donative  within  his  pre- 
cinct    R.  per  three  J.     1  Mod.  22. 

But  a  prohibition  lies,  if  the  spiritual  court  questions  the  marriage 
after  the  death  of  the  parties*     2.  Inst  614.     R.  Sal.  548. 

Or,  questions  the  power  of  the  archbishop  to  grant  a  licence  by  the 
st  25  M.  8.  2L  without  publication  of  banns.     R  Jon.  259. 

So,  if  a  libel  be  pro  Jactitatione  maritagit,  after  tlie  husband  is  con- 
vict of  felony  in  taking  her  for  his  second  wife.     R.  3  Mod.  164. 

So,  if  a  libel  be  to  bastardize  issue  directly ;  for  legitimacy  shall  be 
determined  by  the  common  law.     Sti.  10. 

So,  if  a  libel  be,  by  practice  to  dissolve  a  marriage  for  incest,  and 
bastardize  the  issue,  upon  confession  of  the  party  only.  Semb.  2  Jon. 
213.     2  Mod.  314. 

(G  16.)  For  matters  testamentary  ;  as,  the  probate  of  a  will. 

So,  for  a  matter  testamentary,  the  spiritual  court  (though  it  had  no 
jurisdiction  originally),  yet  shall  have  it  at  this  day ;  and  therefore  the 
probate  of  a  will  for  personal  things  shall  be  properly  in  the  spiritual 
court,    and   no   prohibition   goes.      Sal.  552.      Vide  Adniinistration» 

So,  if  a  will  be  for  things  personal,  and  also  for  land,  being  entire, 
it  shall  be  proved  in  the  spiritual  court,  and  no  prohibition  goes  as  to 
the  land ;  for  the  probate  there,  as  to  that,  does  not  prejudice,  but  shall 
be  null.  R.  cont  2  RoL  315.  1.  10.  for  it  shall  go  as  to  the  land.  So 
it  was,  R.  2  Cro.  346.  R.  Cro.  Car.  165.  115.  2  Rol  815.  L  20.  R. 
6  Co.  23.  b.  1  Rol.  21.  358.  2  Rol.  431.  R.  Pal.  120.  —  But  after^ 
wards  it  was  R.  that  it  should  not  go  for  any  part  Per  two  J.  Cro. 
cont  2  Rol.  315.  1.  50.  Cro.  Car.  391.  396.  Jon.  355.  R.  per  tot 
Cur.  1650.  2  Rol.  315.  1.  40.  R.  Sal.  552,  553.  Per  Hale,  1  Mod. 
90.     Hard.  313. 

So,  the  probate  of  a  will  for  things  personal,  and  land,  shall  not  be 
prohibited  in  the  spiritual  court,  though  th^  question  there  be,  whether 
the  testator  was  compos?  whether  the  will  was  revoked?  &c  which 
avoid  tlie  whole  will ;  for  the  determination  there  will  not  be  evidence 
in  a  trial  upon  the  will  for  the  land  at  the  common  law.  Cro.  Car,  396. 
2  Rol.  315.  1. 5.  15.  30.  40.     Sal.  5^2.     Hard.  131. 

Sc^  the  probate  c^  a  will  of  SLjeme^cavert^  of  things  in  action,  or  which 

she 
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she  had  as  escecutrix  /of  which  she  ma^  make  a  will)»  shaD  not  be  pro^ 
hibiiied  in  reqpect  of  her  (overture.  Per  Norith»  1  Mod.  211.  Per 
Holt,  8aL  SIS.     2  East,  552. 

[FVohibition  lies^  if  a  suit  be  instituted  to  obtain  a  general  probate  o^ 
the  will  of  a  woman  made  during  her  coverture,  though  with  her  husband's 
coDsenty  and  though  she  survived  him ;  for  he  could  not  by  any  asi^ent 
eoahle  her  to  dispose  by  any  will  made  during  the  coverture  of  propertv 
which  she  might  acquire  after  his  d^ath,  but  only  of  property  over  wUch. 
he  had  a  disposing  power.    ^  £ast»  552.] 

So^  if  the  ecdesiw^ticid  coi^t  allows  a  will  by  a^  infimt  of  sixteen? 
years;  for  the  conusance  belongs  to  them*  '  R*  2  Jon.  210. 

(G  J7.)  Bequest  of  a  legacy. 

Scs  a  suit  for  a  L^acy  shall  be  properly  in  the  spiritual  court ;  for 
it  is  not  a  debt,  but  aue  only  by  the  wiU ;  and  no  prohibitiQU  goes.  JP« 
N.  B.  50.  O.  51.  H.  53.  C.     1  Vent  233. 

Though  the  legBicy  be  a  chattel  real;  as,  a  ward,  term,  &c.  F.  N»  B.. 
43.  F. 

6(s  if  a  testator  devises,  that  his  executor  pay  a  debt  to  his  crediCon. 
it  shji  be  a  l^cy ;  for  whidi  the  creditor  shall  sue  in  the  spiritual 
court    F.  N.B.44.  B. 

Or,  lOL  in  satisfiEu^on  of  a  debt  of  5L ;  for  it  is  a  new  sum  of  which 
10  part  was  4ue.     R.  2  Rol.  284.  1. 95. 

So,  if  he  devise,  that  the  goods-  of  the  parish,  which  he  took  by 
wioiM^  be  re-delivered.     F.  N.  B.  52.  £. 

Ube  devise  a  cow,  &c  for  repair  of  the  church.     F«  N.  B.  54.  A. 

So,  if  he  devises  so  much  per  ann.  in  the  nature  of  a  rent,  to  be 
paid  out  of  a  chattel ;  as,  out  of  his  stock.     R.  2  Rol.  284.  L  30. 

Or,  out  of  the  profits  of  a  term  for  years ;  for  that  is  a  chattel.  R. 
2  Rd.  285.  1. 10. 

Or,  out  of  adebt  due  by  A.     2  Rol. 433. 

Or,  out  of  the  profits  of  lands  (part  leasehold  and  part  fireeboU)  ior 
ttwea  vears,  and  afterwards  the  years  elapse^  and  the  devisee  jof  the 
lands  dies  before  payment ;  for  account  does  not  lie  against  his  executor. 
R.  per  fovr  J.  WiUiama  dub.     2  Cro.  279. 

[An  executor  may  be  sued  for  a  legacy  in  the  court  where  he  proves- 
die  w3i,  thoB^  he  does  not  live  in  tnat  diocese,  and  prohibition  does 
not  lie.    Str.  847.] 

But  a  prohibition  goes,  if  a  suit  be  there  upon  a  devise  of  Jands  or 
teoemeBts.    F-  N.  B.43.  ¥.     R.  PaL  120. 

^,  for  a  Im/^demseA  to  be  paid  out  of  lands  of  which  he  is  seised 
infee.    R.  2Rol.284.  LM. 

Hioh^  it  is  to  be  paid  out  of  land,  if  there  be  not  personal  assets.. 
R.  2  {M.  284.  L  40.     Poph.  ^8. 

Or,  te4)epaid  upon  a  sale  ^*  knds.  iR*  2  Rol. 284.  1.50.  Hob. 
265. 

Or,  if  a  <iei^  be,  4iiat  land  be  sold,  and  the  money  employejl  in 
the^q^ent  of  legacies.  R.  ^  Rol.  285.  1. 15.  Hob.  265.  Dy.  151. 
Bat  cont.  per  thi^  J.  where  it  was  for  payment  of  legacies  geber^y. 
Dy.  264.  b. 

9aj  if<a  swthe  for  that  which  is  a  legacy  in^i  oouk  cf  equity  only* 
«  KcL  285.  1. 32..    Hob.  265. 

Mi  So, 
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So,  if  a  suit  be. for  the  revocation  of  a  guardianship  appointed  by 
will,  pursuant  to  the  st.  12  Car.  2.  24.;  for  the  'temporal  court  is  to 
determine  whether  the  a{q)ointment  be  pursuant  to  the  statute.     R. 

1  Vent.  207-  , 
So,  if  a  suit  be  to  have  money  raised  by  sale  of  lands  put  into  the 

inventory;  for  by  the  st  21  H.  8.  5.  it  is  not  accounted' goods  and 
chattels  of  the  testator.     R.  2  Rol.  285.  1.  25.  SO. 

So,  if  a  bond  be  given  for  a  legacy;  for  thereby  it  becomes  a  debt. 
R.  Yel.  S9.     2  Mod.  Ca.  327,  828.     Vide  ante,  (F  5.) 

So,  ajirohibitioh  goes,  if  the  spiritual  court  proceeds  to  grant  probate 
of  a  win,  which  is  not  so  by  the  common  law;  as,  of  a  will  of  a^m^ 
covert  made  by  covenant  or  a^eement  of  the  husband ;  for  it  is  not 
properly  a  will.     Per  North,  1  Mod.  21 1.     Per  Holt,  Sal.  318. 

If  a  probate  be  by  a  peculiar,  where  it  ought  to  be  by  a  'bishop ;  or^ 
i  contra.  '-  Per  North,  1  Mod.  211. 

(G  18.)  Granting  or  repealing  administration* 

So,,  if  a  suit  be' in  the  spiritual  court  ibr  the  granting  or  repealing 
administration,  in  cases  where  the  temporal  law  does  not  disallow  it,  a 
prohibition  does  not  go;  for  it  is  a  matter  of  spiritual  conusance. 

So^  .if  administration:  to  A.-  be  repealed,  and  granted  to  B.,  who  libels 
against  j^.  to  account  to  him ;  a  prohibition  does  not  go.  R.  2  RoJ. 
283.  L  10i.x        / 

But  if  a  suit  be  for  a  temerarious  administration,  and  hindering  him 
from  making  an  inventory  of  the  goods,  a  prohibition  goes ;  for  by 
tfaesie  means;  the  property  of  the  goods  will  be  there  determined.     R. 

2  Rol.  287.  :1.  45. 

Or,,  thel  hu^and  of  an  administratrix  be  sued,  after  the  death  of  his 
wife,  for  wasting  the  goods.     R.  2  Rol.  302.  L  32.  40. 

So,  if  a  suit  be  to  repeal  an  administration  without  cause^  after  a 
grant  of  it,  a  proliibition  goes ;  for  their  power  is  executed.  D.  Cro. 
Car.  63-  202..  R*  1  Sid.  179.  372.  1  Lev.  186.  305.  Ray.  93.  Vide 
Administrator,  (B  8.)  . 

Yet,  if  surprise  or  collusion  in  obtaining  the  grant  be  suggested,  a 
prohibition  does  not  go.     R.  F.  g.  304. . 

So^  a  prohibition  shall  go,  ifa  suit  be  for  administration  from  the 
archbishop,  &c.  where  there  are  not  bona  notabilia.  Per  North, 
1  Mod.  211. 

[But  a  prohibition  is  not  grantable  upon  a  mere  suggesticm  of  the 
•  custom,  uhltes  such  custom  has  been  pleaded  in  the  spiritual  court,  and 
the  plea  has  been  rejected.     R.  Ld.  R.  609.] 

[A  prohibition  lies  to  the  spiritual  court  against  a  suit  to  obtain  pro- 
bate to  the  will  of  one  not  testable  when  he  made  it     2  East  <  552. 

[The  spiritual  court  h^th  not  jurisdiction  to  decide  on  an  administra^ 
tive  inventory.     3  Bur.  1622.] 

t;An  ecclesiastical  court  has  jurisdiction  to  cite  die  next  of  kin  to  take 
'  out  administration,  or  show  cause  why  he  should  not,  or  renounce. 
3M.&S.411.] 

[An  ecclesiastical  court  has  power  to  make  one  ^ho  has  intermeddled 
•  widi  the  effects  pf  a  deceased,  come  in  and  account     3  M.  &  S. 
411.] 

(G  19.) 
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(G  19.)  JExhibiting  an  inventory. 

So,  the  ecclesiastical  court  may  require  the  exhibiting  an  inventory 
ofthe  goods  of  a  testator  or  intestate,  with  their  true  value,  within  a 
year. 

But  if  the  ecclesiastical  court  charges  the  executor  or  administrator 
above  the  value  of  the  goods,  because  an  inventory  was  not  duly  ex- 
hibited, a  prohibition  goes.     Poph.  58. 

(G  26.)  Granting  of  guardianship. 

So,  the  spiritual  court  may  appoint  a  guardian  or  curator  for  the 
goods  of  an  infimt,  who  has  no  land.     R.  2  Lev.  217. 

Which  curator  may  sue  there  for  detaining  the  in&nt.  Dub.  .2  Lev. 
219. 

Bat  if  an  in&nt  has  a  guardian  by  tenure  or  will,  or  otherwise,  by 
die  <Sommon  law,  the  spiritual  court  cannot  appoint  a  curator  for  the 
mfiint    2  Lev.  217. 

So,  if  a  libel  be,  that  a  curator  appointed  by  the  spiritual  t^nrtf 
lenerally,  ought  to  have  the  custodv,  a  prohibition  goes ;  though  in 
me  answer  to  the  suggestion  it  be  insisted  only,  that  the  spiritual  court 
dttll  appoint,  where  none  is  appointed  by  the  common  law.  R,  2  Lev. 
217. 

And  -it  is  sufficient  for  a  prohibition^  if  it  be  suggested,  that  the 
bther  has  appoini^  a  guardian^  without  saying  how.  Per  Scrogs^ 
2  Lev.  219. 

(G  SK)  Accounting  by  an  executor  or  administrator. 

So,  the  spiritual  court  may  require  an  executor,  or  administrator,  to 
accoont  before  them.     1  Rol.  123.  358. 

So^  the  -  s{>iritnal  court  may  oblige  an  executor  to  make  distribution 
to  one,  of  his  reasonable  part  of  the  goods  of  the  testator,  according  to 
the  custom  of  York,  though  remedy  may  be  by  die  common  law.  R. 
Lev.  128. 

(G  22.)  The  spiritual  court,  having  jurisdiction,  shall  pro- 
ceed, though  it  be  contrary  to  the  rules  of  the  common  law. 

Where  the  spiritual  court  has  conusance  and  jurisdiction  of  the  matter, 
a  prdiibition  shall  not  be  granted,  thoujzh  the  proceeding  there  differs 
from  die  rules  bf  the  com^um  law;  as,  iia  woman  after  a  divorce  causd 
oduUerit^  by  which  the  marriage  is  not  dissolved  a  vinculo^  sues  there, 
fcr  de&mation  within  their  conusance,  without  her  husband.  R.  2  Rol. 
298.  1.  80. 

Or,  ]£  a/eme-^xwert  be  sued  there  for  an  ofience  within  their  conu- 
sance, without  her  husband.     2  RoL  298.  L  40. 

80^  if  a  woman  sues  for  a  sqaaration  propter  saviHam^  and  upon 
sentence  for  the  husband,  the  wife  appeals ;  the  husband,  at  his  charge, 
shall  transmit  the  record.    Semb.  Cro.  Car.  16. 

So^  if  a  release  of  the  husbandj^  of  a  suit  or  costs,  pleaded  to  a  suit 
by  a  wife  ^yorced  causd  aduU^ii^  be  disallowed.    R.  2  RqL  301.  L  5. 

So,  if  a  suit  be  for  double  damages,  in  not  setting  out  of  tythes, 
^inst  an  executor ;  though  an  action  does  not  lie  by  the  common  law 

against 
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acamst  an  executor^  upon  the  sUt  2  Ed.  6.  IS*  fer  the  not  setting  out 
of  tythesi)^  the  testator.     R.  Ray.  95. 

If  a'  suit  be  there  by  an  admmistrator  of  an  executor  against  the  ex- 
^ecUtor  of  another,  for  a  legacnr  by  the  first  testator.     R.  Ray.  128. 

If  the  executor  of  an  appellant  proceeds  upon  an  appeal  by  his  testa- 
tor ;  for  an  appeal  does  not  abate.     R.  2  Lev.  6. 

If  a  charge  of  slander  be,  that  he  spoke  such  words^  vel  his  nmilia^ 
R.  2  Cro.  159. 

If  they  cite  a  corporation,  by  the  members  iu  th^  natural  capacity* 
R.  Skin.  27. 

So,  where  a  thing  is  merely  of  spiritual  jurisdicti<m,  a  prohibition 
shall  not  be  granted,  though  proof  be  disallowed,  which  would  be  suf* 
fici^it  for  the  (act  at  the  common  law;  as,  ifaprobateof  a  will  for 
personal  estate  be  disallowed  because  the  proof  of  it  i&  made  only  by  » 
sinde  witness.     Vide  ante^  (F  Id.)  —  pos^  (G  22^.) 

§0)  if  the  probate  of  a  nuncupative  will  were  disallowed^  bang; 
proved  only  by  one  witness.     Carth.  143. 

(G  Sd«)  Soj  where  it  has  conusance  of  the  principal,  it  flhall 

deternuoe  that  which  ia  inctdent. 

So,  if  a  suit  be  in  (he  spiritual  court  for  a  thing  withui  ibeur  conu- 
sance, and  a  temporal  matter  becomes  incident,  it  shall  be  determined 
there,  and  *  no  prohibition  goes.  12  Co.  B6^  Sti.  10.  Carth.  143.^ 
{Unless  th^  proceed  to  try  contrary  to  the  course  of  the  comm<m  law. 
Cowp.  424.] 

As,  if  in  a  suit  for  tythes,  payment  be  pleaded,  and  deni^  ;  it  shall 
be  tried  there.     R.  2  RoL  305.  1. 56.     1  Rol.  12. 

Thoi^  the  suit  be  foundad  upon  a  modu»  dednumdi.  2  RoL  MB. 
1.  50.     Hob.  247. 

So^  if  simony  he  {beaded,  for  it  may  be  tried  tbere^  R.  Crau  £!• 
642« 

Soi  in  a  suit  for  « legai^,  if  a  releasie  be  pleadadi  it  shall  be  tried 
there.    2  Rol.  307.  1. 10.     1  RoL  12. 

Or,  a  judgment,  and  no  assets  vUra^  and  it  be  replied,  that  the  re- 
covery was  by  <vcm.    R.  Mo.  917. 

If  to  a  suit  for  tythes,  an  award  be  pleaded,  and  denied;  it  8hall>be 
tried  there.    R.  1  Rol.  12. 

So,  if  a  suit  be  there  for  repairs  of  a  church,  and  th«t  by  custom  the 
constable  ought  to  collect ;  a  prohibition  does  not  go,  if  notfrnig  be  dis- 
idlowed  whioi  is  allowed  by  the  common  law.     R.  Hard.  510. 

If  in  asuit  for  tylhes  arising  upon  hb  land,  the  defimdant  says,  tibat 
it  is  the  land  of  anothtt*.     1  Sid,  89. 

That  the  land  lies  in  another  vilL     R.  1  Sid.  89. 

If  in  a  'Suit  for  tylJies,  the  defendant  says,  that  he  aereed  with  the 
parson  for  his  life,  paying  so  much  per  ann.  and  the  plaintiff  insists, 
that  for  de&ult  of  payment,  the  agreement  b  determined ;  for  the  con- 
tract is  not  dirouted,  but  the  payment  only.     R.  2  Rol.  42. 

If  in  a  suit  for  tythes,  the  defendant  says,  tibat  he  severed  them,  and 
pennitted  the  gate  to  be  open  for  the  parson  to  take  them ;  and  the 
issue  be,  that  uie  gate  was  not  open.    Cro.  El.  843,  844. 

If  a  suit  be  for  a  way  by  prescription,  for  carrying  VW9^  of  ^thes, 
and  the  defendant  says,  that  the  way  is  in  another  idace.    U.  Jon.  380, 

If 
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If  ft  suit  be  for  tythes^  and  the  defendant  claims  tlie  rectory  by  feoff- 
ment, which  is  denied ;  it  shall  be  tried  there.     2  Cro.  270. 

So^  no  prohibition  goes,  though  the  right  be  settled  by  act  of  parlia- 
ment, if  the  proceeding  there  be  6onformabIe  to  the  common  law ;  as» 
in  a  suit  by  a  mortgagor  for  tythes,  where  the  estate,  by  a  private  act 
of  parliament, Was  transferred  from  the  mortgagee  to  sir  W.  Juiton,  who 
claimed  iherepro  inieresse  suo;  for  he  is  not  entitled  by  the  common  law 
to  the  Qrthes,  till  he  has  recovered  by  ejectment     R*  2  Lev«  64s. 

But^  prohibition  shall  go,  if  the  spiritual  court  proceeds  after  the 
diing  is  diacharged  hs  the  common  law ;  as,  if  a  suit  be  for  punishment 
Qf  an  offence  within  their  conusance,  after  a  pardon.  Vide  antci  (F  12« 
-GB.) 

As,  for  defiunatton,  after  the  ofience  charged  by  the  words  is  par* 
doned.     R.   Mo.  855. 

So,  if  the  suit  in  the  spiritual  court  charges  diose  who  are  discharged 
by  the  common  law. 

If  it  charges  a  defendant  with  costs  in  «  suit  ex  officio^  and  not  be- 
tween party  and  party.    Dub.  Hard.  503. 

Or,  charges  mm  only,  who  b  not  to  be  charged  alone  by  the  com- 
mon law ;  as,  if  a  parson  sues  a  lessee  of  parcel  of  a  rectory  scdely,  for 
a  portion  of  tythes  payable  out  of  the  whole  rectory.  R.  1  Leo.  11, 
So,  if  a  suit  hi  the  spiritual  court  be  determined  contrary  to  the  ri^it 
by  ^  comn^on  law ;  as,  if  a  suit  be  by  the  e&ecutor  of  A.  for  a  legacy 
gtvcAi  jointly  to  A.  and  B.,  because  the  spiritual  court  does  not  wow 
sonrivor^ip.     R.  2  Lev.  209. 

If  ah  award,  &c.  pl^ed  be  disffdlowedt  when  k  is  good  by  law. 
R.  1  Rol.  12. 

So^  if  the  spiritual  court  disallows  proof  sufficient  by  the  common 
law;  as,  proof  of  pigment  by  ^ne  witness.  R.  Hutt.  22.  R.  Mo. 
909.  Per  Hale»  1  Vent  291.  2  Rol.  4^9.  Cro.  EL  6M»  Vide  ante, 
(Fl3.— G22.) 

Or,  proof  of  the  revocation  <3i  a  will,  by  a  skigle  witness.  Carth. 
148. 

So,  if  the  spiritual  court  disallows  a  plea '  of  mtsnom^r,  where  the  de- 
fendatit  is  called  baronet,  when  he  is  only  a  kni^t     R.'  Ray.  219* 

Bat  there  shall  not  be  a  prohibition,  upon  a  suggestion  that  the  de- 
fendant had  only  a  single  witness,  if  such  proof  be  not  offered  in  tiie 
spiritual  court,  and  refused  for  the  insufficiency  of  the  proo£  Carth. 
144.     R.  2  Cro.  270. 

Or,  upon  a  suggestion,  that  a  witness  is  rgecAed  as  not  credible^ 
^dien  he  would  be  a  good  witness  by  die  conunon  law.  Carth.  143,  144. 
Or,  upon  a  suggestion,'  that  the  proceeding  tliere  was  ex  mero  officio^ 
widiottt  a  presentment,  or  proper  accusation;  for  this  lies  within  thdr 
conusance ;  and  if  they,  do  it,  the  remedy  shaU  be  by  appeal.  R. 
2  Vent  44. 

(H  1.)   IProceeDingtf  to  obtain  a  probfijitioii:— [SnD 

^tmn  of  tfte  0nffgre0tion>] 

By  the  St  2  (or  2  &  3)  Ed.  6.  13.  if  any  sue  a  pn^bition,  8cc  he 

shall  deliver  to  the  justices  of  the  oouvt  a  true  copy  of  the  libel^  &c. 

under  his  band,  and  under  it  die  suggestion. 

And 
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Aiujl  before  a  prohibition  granted  there  ought  to  be  notice  to  the  other 
party. 

And,  therefore,  it  shall  not  be  granted  upon  modon  the  last  day  of 
term ;  for  it  is  sufficient  to  have  a  xme  for  cause  the  first  day  of  the  next 
term.    Latch^  7. 

S09  upon  nodce,  the  party  upon  a  surmise  shall  discharge  the  sug- 
gestion before  it  is  entered  upon  record*     I  Leo.  1 1. 

[A  prohibition  cannot  be  granted  upon  a  suggestion  which  is  fitlse. 
R.  Ld.  R.  219.  587.] 

Or,  the  court  may  discharge  the  rule  for  a  prohibition  nish  &c.  with- 
out putting  the  parties  to  join  issue,  or  demu(.     I  Sid.  163. 

[If  the  ecclesiastical  court  appears  clearly  to  have  jurisdiction,  and 
have  pronounced  satitence,  the  court  will  not  ev^i  gcant  rule  to  show 
cause.     2B.  M.81S.] 

[There  must  be  an  affidavit,  that  the  copy  of  the  libel.is.a  true  one^ 
Barnes,  427.] 

[If  a  civilian  cannot  be  got  to  argue  for  it,  none  diall  be.  heard' 
against  it.     Barnes,  428.] 

So,  the  suj^^tio^  ought  to  be  positive  and  direct ;  for  if  a  suggestion^, 
for  a  prohibition  upon,  a  libel  for  defamatory  words,  says,  mat  the 
words,  if  they  were  spoken,  were  all  at  one  time,  it  is  bad ;  for  the 
words  ought  to  be  confessed.     1  Vent.  10.    LnU  104^. 

[In  a  suggestion  for  a  prohibition  to  the  Admiralty  Court,  it-  is- better 
to  set  out  the  proceeding  in  the  Admiralty  Court,  than  to  state  than  at 
length.     D.  3  T.  R.  347.] 

[A  suggestion  ought  cmly  to  pray  a  prohibition;  it  should  not  con- 
tain an  award  that  it  be  granted.    D.  S  T.  R.  847.] 

So,  if  a  prohibition  be  to  a  temporal  court,  there  ou^t  to  be  a  sug- 
gestion.    K.  1  Lev.  253. 

If  a  prohibition  be  granted,  it'ought  to  be  served  before  a  subsequent 
proceeding  to  sentence,  or  app^.    Vide  post,  (K  1.) 

And  if  It  be  served,  and  the  judge  proceeds  afterwards,  aa  attach- 
ment goes :  and  he  shall  he  examined  upon  interrogatories,  and  fined 
for  his  contempt     2  Jon.  47. 

But  if  a  party  be  excommunicated  for  want  of  an  answer  after  a  pro- 
hibition granted,  yet  the  prohibition  may  be  served  afterwards.  2  Cro. 
429. 

(H  2.)  When  the  suggestion  ought  ta  be  proved.    . 

By  the  si.  2  (or  2  &  3)  Ed.  6.  13.  if  any  sue  for  a  prohibition,  he 
shall  deliver  to  the  justices  a  copy  of  the  libel,  and  under  it  the  sug- 
gestion ;  and  if  such  suggestion  be  not  proved  by  two  witnesses,  in  six 
months  following,  the  ^amtifP  in  the  ecclesiastical  court,  on  request, 
shall  have  a  consultation,  double  costs,  and  damages,  to  be  assessed  by 
the  court,  8cc. 

The  proof  ought  to  be  witliin  six  calendar  montlis  after  the  teste  of 
the  prolubition.     Sal.  554. 

[If  the  declaration  is  ordered  to  be  amended,  the  time  for  proving 
suggestion  is  computed  firom  amendment.     Barnes,  428.] 

And  by  credible  witnesses.     R.  2BuLl54. 

But  it  is  sufficient,  if  proof  be  made  within  six  Bionths^  tUougU  it 
be  not  recorded  till  afterwards.    R.  Noy,  SO. 

And 
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And  it  may  be  made  in  the  vacation.     Noy,  SO* 

Proof  of  the  suggestion'  is  requisite  in  all  cases^  where  the.  matter 
suggested  is  mereh^  matter  in  fact ;  as,  if  a  modus  be  suggested. 
Godb.  245t  246.     Carth.  463. 

Or,  a  payi^aent,  &c.  by  a  lord  of  a  manor  for  himself  and  his 
tenants,  for  the  benefit  of  the  parson.     1  Rol.  S. 

And  all  the  sugg^tion,  which  goes  to  the  advantage  of  the  parson, 
ought  to  be  proveoT    R.  1  Rol.  2.  3. 

So,  if  the  suggestion  be,  that  the  land  was  barren  heath,  improved 
within  seven  years.  R«  Cro.  Car.  908.  Adm.  Dy.  170.  b.  D.  cont. 
YeL  102.  119.     R.  Jon.  231.     2  Shf .  92. 

Proof  of  a  suggestion  is  necessary,  where  a  prohibition  is  to  a  suit 
for  tythes  prcedial  or  .personal,  given  to  the  spiritual  court  by  the  st. 
2  £d.  6.  or  to  a  suit  for  mixed  tythes  or  oblations,  given  by  the  st.  27  H. 
8.  20.  and  32  H.  8.  7.     2  Inst.  6S2. 

Or,  of  a  suggestion  of  a  discharge  by  the  sL  31  H.  8.  Adm.  1  Rol. 
55,  56.     2  RoU  12$. 

Proof  that  the  plaintiff  himself  hath  paid  such  a  tnodus  is  sufficient. 
R.  Npy,  28. 

Or,  diat  it  is  the ,  common  fame,  that  there  is  such  a  modus ;  or, 
that  he  has  lmof¥n  it  paid.     Noy,  28. 

So,  proof  by  one  witness  for  part,  and  by  another  witness  for  the 
other  part  of  the  suggestion.    D.  1  Vent  107. 

So,  proof  of  so  much  of  the  suggestion,  as  shows  a  good  modus  to 
oust  the  paJCSQii»  is  sufficient;  thoi^  it  varies  from  the  modus  sug- 
gested: 

As,  if  the'  suggestion  be  of  a  modus  of  4 ;.  and  the  proof  a  modus 
of  U.  6d^ ;  or,  two  closes,  and  the  proof  of  only  one,  &c     R.  Mo.  911. 

But  proof  is  not'  necessary,  where  the  suggestion  isj  that  tythes  are 
not  due  by  law ;  as,  where  the  suit  is  for  tythes  of  tiles,  turf,  stone, 
&c    2  Inst.  662. 

So,  if  the  suggestion  be,  that  t|ie  parson  leased,  or  agreed  for  his 
Qrthes.     R.  Yel.  102.  1J9. 

Or,  that  they  are  discharged  by  award.     R.  1  Rol.  55. 

So,  proof  is  not  necessary,  where  the  suggestion  is  in  th^  negative ; 
fi>r  a  negative  cannot  be  proved :  as,  that  a  parson  ;is  not  inducted. 
2  lost  662.  • 

That  the  land  does  not  lie  in  the  parish.     Ibid. 

That  the  parsonage  is  not  impropriate.     Ibid. 

So,  if  a  prohibition  be  prayed  upon  a  discharge  by  the  king's  patent, 
the  patent  ought  to  be  produced,  being  upon  record.    D.  1  Vent  120, 

(I)  S)ecIacation  upon  a  probtbttiom 

[Leave  to  declare  in  prohibition  will  be  granted  only  when  the  court 
inclines  to  prohibit,  not  when  it  inclines  to  the  contrary.  1  Bl.  Rep.  81. 
Doug.  620.] 

[The  party  applying  for  a  prohibition,  has  no  right  to  insist  on  de- 
claringy  when  tne  court  is  satisfied  that  his  application  is  groundless ; 
uQt  the  defendant  in  prohibition  may,  when  the  opinion  of  the  court  is 
against  him.     1  Bur.  198.] 

The  declaration  in  prohibition  is  founded  upon  the  attachment  for  a 

contempt 


174  PROHIBITION. 

contempt  supposed  in  him  who  neglects  the  writ  of  prohibition  directed 
to  him.     12  Co.  59. 

In  all  cases,  where  a  writ  <^  prohibition  is  sued,  directed  to  tlie 
party,  or  to  the  judges,  or  to  both,  as  it  may  be,  if  they  proceed 
afterwards,  there  shall  be  an  attachment  against  them.  F.  N.  B.  40. 
D.  usq.  K. 

And  therefore  a  declaration  by  the  party  shall  be  qui  tam^  &c« ;  for 
it  supposes  a  contempt  to  the  king.     12  Co.  61. 

So,  a  declaration,  which  alleges  a  prescription  for  a  discharge  of 
tythes,  ought  to  show  that  the  matters,  for  which  the  libel  is  in  the 
spiritual  court,  are  within  the  prescription ;  as,  if  the  prescription  be, 
to  be  discharged  for  tythes  of  cattle  reared  for  the  plough,  it  ought  to 
allege  that  the  libel  was  for  tythes  of  such  catde.     R.  1  Rol.  62. 

If  it  prescribes,  that  all  having  milch-kine  in  the  parish,  and  paying 
nine  cheeses,  should  be  discharged  of  tythes  for  herbage,  &c. ;  it  ought 
to  allege,  that  the  party  has  milch-kine  in  the  parish.     Ibid. 

So)  the  declaration  ought  to  show  a  place  where  the  defendant  pro- 
ceeded after  the  pn^ibition  served ;  otherwise  the  plaintiff  shall  not 
have  judgment,  though  the  writ  of  inquiry  finds  damages.  R«  1  Vent. 
S48.  S50.     Ray.  S87.     2  Jon.  128.   2  Sho.  145. 

But  two  persons  cannot  join  in  a  declaration  upon  a  prohibition, 
where  the  cause  of  complaint  is  several.     R.  Cro.  Car.- 162. 

So,  if  the  writ  of  prohibition  be  against  judge  and  party,  who  live 
in  several  counties,  there-  must  be  several  attachments,  and^  by 
consequence,  several  declarations,  though  there  was  but  one  writ. 
F.  N.  B.  40.  I. 

So,  if  there  were  several  writs,  one  against  the  judge,  the  other 
against  the  party,  though  they  were  all  in  the  same  county.     Ibid. 

So,  if  a  libel  be  agamst  several  parishioners,  who  all  insist  upon  tlie 
same  modus ;  they  cannot  join,  but  must  have  several  prohibitions.  R. 
Ray.  425.     R.  Yd.  128,  129. 

So,  if  a  man  alleges  a  modus  for  discharge  of  tythes,  he  need  not 
allege  that  he  has  paid  the  modus*     R.  1  RoL  62,  6S. 

u  he  alleges  pavm^it  of  the  tenth  cock  for  aU  tythes  of  barley  and 
rakings  involuntarily  scattered,  he  need  not  say,  that  they  are  involun- 
tarily scattered ;  for  it  shall  come  on  the  other  part.     R.  Cro.  £1. 702. 

So,  if  there  appears  cause  for  a  prohibition,  there  shall  not  be  a  con- 
sultation, though  the  declaration  be  defective  for  want  of  form;  as, 
because  there  is  not  a  profert  of  a  deed,  or  letters  patent.  Per  Coke, 
1  Rol.  S32. 

Vide  more  concerning  the  proceeding  in  prohibition  in  Ple^ider, 
(SH). 

(K)  (Son0uUation. 

(K  1.)  When  it  lies. 

By  the  st.  de  consult.  24  Ed.  1.  if,  on  sight  of  the  libel,  the  justices 
see  die  matter  belongs  to  the  spiritual  judges,  they  shall  write  to  them 
to  proceed,  regia  prohibitione  non  obstante. 

And  therefore^  if  upon  motion  for  a  prohibition,  when  a  copy  of 
the  Ubel  is  produced  (as  it  oucht  to  be),  it  appears  that  the  matter  is 
of  spiritual  conusance!  no  prohmition  shall  go. 

Or, 
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Or,  if  ft  prohibition  was  granted  without  notice  to  the  other  party, 
and  upon  motion  it  appears  that  there  was  no  cause  for  it ;  the  court 
wiD  ^rant  a  consultation,  without  putting  him  to  deckre  upon  the  pro- 
hibition.    Cro.  Car.  97. 

[Consultation  lies,  though  the  refusal  of  the  plea  in  the  spiritual 
court  was  not  traversed,] 

[Though  the  issues  are  immaterial.] 

[Tliough  no  verdict  is  found  as  to  the  contempt] 

[And  if  judgment  is  generally  for  a  consultation,  whereas  the  plea 
was  only  for  two  parts,  and  the  fibel  for  two  third  parts,  it  is  well.] 

[If  the  judgment  is,  nil,  cap.  per  billatn,  and  not  quod  le  defendant  eat 
sine  die,  it  is  right,  if  there  is  also  judgment  that  a  writ  of  consultation 
be  granted;  for  diat  is  the  true  judgment     Fort  850.] 

S),  after  a  prohibition  granted,  i(  upon  trial,  the  matter  be  found 
ibr  the  defendant,  generally,  a  consultation  shall  go. 

[If  prohibition  is  grants  on  suggestion  of  a  custom,  and  on  issue 
joined  the  custom  is  found,  but  the  court,  on  motion  in  arrest  of 
judgment,  find  the  custom  ill,  a  consultation  shall  go.     Str.  II 45.] 

So^  if  the  matter  found  for  the  defendant  varies  in  words,  but  not  in 
substance,  from  the  suggestion ;  as,  if  the  suggestion  be,  that  two- 
thirds  of  the  tythes  belong  to  the  plaintiff,  and  the  verdict  is,  two  entire 
parts  of  all  tymes. 

8o^  if  there  be  a  material  variance  between  the  suggestion  for  a  pro- 
hibition,  and  the  libel  in  the  spiritual  court,  there  ought  to  be  a  con- 
sultation; for  the  prohibition  ought  to  be  founded  upon  the  libel;  as, 
if  the  libel  be  for  tythes  of  corn,  and  a  moAis  be  suggested  for  tythes  of 
hay,  upon  demurrer  to  the  declaration  in  prohibition,  a  consultation 
shall  go.     Yel.  79. 

So,  if  there  be  a  variance  in  the  quantity;  as,  if  the  libel  be  for  200 
fiigrots  of  wood,  and  the  suggestion  be  as  to  20  faggots  only.  YeL  79. 

SOf  if  afler  a  prohibition  granted,  it  appears  that  the  spiritual  court 
has  conusance  for  part,  a  consultation  shall  go  quoad j  &c.  1 2  Co.  44. 

So,  if  afier  a  prohibition  granted,  it  be  not  served  till  sentence  and 
appeal,  it  cannot  be  aflerwaras  used.  2  Cro.  429.  Vide  ante,  (H 1.) 

(K  2.)  When  not 

But  a  consultation  shall  not  be  granted,  except  in  term.  R. 
12Ca4I. 

Nor»  by  a  judge,  but  only  in  court    Ibid. 

So,  after  a  declaration  upon  a  prohibition,  it  shall  not  be  granted 
upoQ  motion,  before  plea  or  demurrer.    Cro.  Car.  2S8. 

So;  a  consultation  shall  not  gCo,  where  a  verdict  is  found  for  the  de- 
fendant, if  upon  the  whole  matter  it  appears  that  the  spiritual  court 
has  no  conusance ;  as,  if  a  prohibition  be  upon  a  suggestion,  that  all 
lauds  in  A.  are  discharged  by  a  modus,  and  there  is  a  verdict  for  the 
defendant,  because  it  b  found  that  all,  except  ten  acres,  are  within 
the  modus  /  yet  a  consultation  does  not  go  for  such  mistake  in  the  issue, 
if  the  libel  was  not  for  tythes  of  the  ten  acres.  R.  2  Rol.  320.  L  5.  15. 
Hob.  192. 

8o^  if  the  suggestion  was  of  nnity 9. ratione  cujus  he  shall  be  discharged, 
soda  verdict  finds  that  he  shall  not  be  dischaiged  ratione  inde ;  though 
it  be  against  the  plaintiff,  yet  being  impertinent,  for  the  fact  to  be  tried 

was. 
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was,  whether, there  wa&  an  unity,  &c ;  a  consukation  d<ies  not  go.  R. 
2  Rol.  820.  1.  35.     H  Co.  15. 

S0|  thouffh  there  be  an  immaterial  variance  between  the  suggestion 
and  the  libel,  a  consultajtion  does  not  go ;  as^  if  die  suggestion  be  for 
a  total  dischargie  upon  the  st  81  H.  8.  and  recites  thelibel  to  be  for 
twenty  fiiggots,  where  it  was  for  200 ;  for  it  is  not  material  for  what 
quantity  tl^  libel  was,  when  the  plahitiff  claims  a  discharge  for  the 
whole.     R.  Yel.  79. 

So,  if  the  su^estion  varies  in  Quantity  from  the  libel,  if  it  be  con- 
fbnnable  to  the  copy  of  the  libel  delivered  by  the  spiritual  court,  this 
variance  shall  not  be  a  ground  for  a  cons^ltation.    2  Rol.  329. 1. 45. 

[So,  if  plaintiff  in  prohibition  declares,  that  there  is  a  custom  for  the 
occupiers  of  his  tenement  to  pay  5$.  in  lieu  of  ty the  of  corn  and  *hay, 
whicn  modus  the  parson  has  always  accepted,  and  verdict  for  plaintiff, 
there  shall  be  no  consultation ;  for  the  modus  is  found,  though  it  is 
described  as  a  custom,  when  strictly  it  should  have  been  a  prescription. 
R  R.  H.  292.] 

(K  8.)  No  prohibition  after  a  consultation. 

By  the  st.  50  Ed.  8.  4.  no  prohibition  shall  go  after  a  consultation, 
unless  the  libel  be  engrossed,  enlarged,  or  otherwise  changed. 

And  therefore,  regularly,  where  a  consultation  was  awarded  upon 
the  merits,  the  party  shall  not  have  another  prohibition  upon  the  same 
su^estion.  « 

^n>oi:^h  he  appeals,  and  then  prays  another  prohibition.  R.  Poph. 
159.     R.  Latch,  6.     R.  Mo.  917.     1  Rol.  378. 

Though  the  consultation  be  granted  by  anodier  court.  R,  Cro. 
El.  277.  .  •     ; 

Though  he  varies  the  modus^  upon  which  the  former  prohibition  was 
had.     R.  1  RoL  878. 

(K  4.)  Except  where  the  consultation  was  upon  matter  of 

form  i  and  other  instances. 

But  if  a  consultation  was  awarded  for  want  of  form  in  the  suggestion 
or  proceeding  thereon,  another  prohibition  may  be  allowed.  Cro. 
Car.  208. 

As,  if  the  consultation  was  awarded  for  want  of  proof  of  the  sugr 
gestion  within  sbc  months.  R.  Yd.  102.  R.  Cro.  Car.'  208.  fi. 
Jon.  281.  R.  Carth.  468.  In  another  suit  for  the  same  matter,  but 
not  in  the  same  suit     Mb.  917. 

If  after  a  consultation  for  waint  of  proving  his  suggestion,  the  party 
appeals,  there  may  be  another  prohflntion  to  the  court,  to  which  the 
appeal  was,  upon  the  same  suggestion.     2  Rol.  500. 

So,  if  after  a  consultation  die  libel  is  enlarged  or  cbaaiged ;  as,  if 
the  former  libel  was,  that  tythes  had  been  paid  time  whereof,  &c.  and 
afterwards  it  is  added,  that  though  the  prior,  &c.  were  discharged,  yet 
for  twenty,  thirty,  or  forty  years,  and  time  whereof,  &c.  tythes  were 
paid.     2  Rol.  207.  r 

So,  if  a  consultation  goes  for  a  collateral  matter ;  as.  if  the  plaintiff 
was  nonsmtea. 

So,  if  the  suggestion  was  for  9  modus  of  tythe  of  lambs  in  a  parti- 
cular farm,  and  tiaereon  a  consultation  goes ;  another  prohibition  sha]l 

go 


PROPERTY.  177 

go  i^Km  a  suggestion  <^  the  same  modus  in  the  whde  parish.  Semb. 
[Cont  —  The  case  cited  b  here  reversed.  The  first  suggestion  was  as 
to  the  parish,  and  the  second  to  the  particular  fium.]    2  Vent  47. ' 

Soy  if  consultation  goes,  and  there  be  afterwards  a  new.  libel  for  the 
same  species  of  tythes  in  anotiier  year;  a  prohibition  shall  go  upon  the 
same  suggestion  as  was  tried  before.    Adm.  Yel.  102. 

So,  ifa  consultation  goes,  and  the  party  against  whom  appeals ;  the 
appellee  may  have  a  prohibition,  though  the  i^pellant  cannot  have  it. 
R.  Pojph.  159. 

Scs  if  after  a.oonsultation,  the  plaintiff  pleads  the  same  matter  (whidi 
was  suggested,  and  found  against  him  at  common  law)  in  the  spiritual 
conrt,  whidi  is  accepted,  and  proceeds  there  ibr  trial,  die  former  de- 
lendant  may  have  a  new  prohibition ;  for  they  cannot  trv  inthe  spiritual 
ocniit  a  matter  determined  by  a  trial  at  common  law,  which  was  proper 
to  be  the]:e  tried-;  as  if  a  discharge  within  the  st.  31  H.  8.  was  suggested* 
IL  2  RoL  did.  L  45.     Hob.  286. 

ProWtion  to  tbe  aDmtcaUg. 

Vide  Admiralty,  (F  2,  &c,) 

i&roi)ii)ttton  of  toa0te. 

Vide  Waste,  (A  1.) 


PROMISE. 

Vide  Acnoir  upon  the  Case  upon  Assumpsit.  «^  Temps^  (O  18.) 

PROMISSORY  NOTK 

Vide  Aenov  vrov  th>  Cask  upon  Assumpsit,  (A  2.) '—  Mkrchamt, 

(F  15,  &C.) 


PROMOTER. 

Vide  Information. 

PROMULGATION  OF  A  LAW. 

Vide  'Parliament,  (G  8S.) 


PROPERTY. 

(A)  Cbe  ott0itial  of  propertg.  infrd. 

(B)  ^otQ  property  10  be0teo  or  Dei)jeieit<|D.  p.  17& 

(A)  Cbe  oriffinal  of  propirts^ 


Jus  ,in  ra  ii^erions  natura  Deus  humano  ^pipri  indmsim  eonhiUt 
UmeJiMetUMf  guod  gui$que  »  suos  usut.ampmif  sid  proprium  deoemi. 
Grochis  de  Jure  Bdli  et  Bacis,  L  2.  a  8.  &  2. 

VU.  N  (B)  9«tO 
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(B)  ^oU)  proprrtg  10  btsten  or  Det)e0teD. 

The  property  of  goods  vests  in  another  by  succession,  grant,  sale* 
caption,  &c.     Vide  Siens,  (D  1,  &c.  —  E). 

So,  if  a  man  pledges  goods  toanother,  he  has  a  special  property. 
Vide  Mortgage. 

So,  if  a  man  forfeits  his  goods,  the  property  is  thereby  altered;  as, 
after  a  condemnation  and  proclamation  in  the  exchequer  of  goods  as 
forfeited,  the  former  owner  cannot  maintain  trespass,  or  trover  for 
them.     R.  Ray.  SS6. 

3!n  tvbat  tbmgd  a  man  heis  a  propertg^ 

VideBiENS(F— Gl.  2.  — H.)    . 

Vide  Action  upon  the  Case,  per  Totum.  —  Charters^  (A).  —  Jus- 
tices, (O  7.)  —  Market  (E).  —  Pleader,  (2  S  8.  —  3  M  9.  17. 39.) 
— -  Trespass,  (B  4.) 


PROROGATION. 

Vide  Parliamemt,  (O  1. 2.) 

PROTECTION. 

Vide  Abatement  (F  U.) 

PROTEST. 

Vide  Mebchavt*  (F  8,  Stc) 

PROTESTATION. 

Vide  Pleader,  (N). 

PROTHONOTARY. 

Vide  CouBTS,  (C  4.) 

PROVISION. 

Vide  Protjsor. 

Prpttision  tot  a  totfe. 

N^de  Chancebt,  (2  M  12,  IS,  14.  —  S  £  1, 2.  —  3  Z  1>  &c) 

l^rotidion  for  cbflotren. 

Vide  Chancsbt,  (3  Z  4.  —  4  H  2.) 


PROVISO. 

Vide  CoKinnoir,  (A  2.) 


PRO- 


4 
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PROVISOIL 

(A)  ]Prof)i0ioiu 

(A  1.)  How  usurped,  infra. 
(A  S.)  How  restrained,  infra. 

(A)  Ig)ratJij^iom 

(A  1.)  How  usurped. 

In  the  time  of  H.  1.  the  ]pope  usuiped  the  doqation  to  bishoprics, 
ind  all  other  ecclesiastical  benefices.    jDav.  90.  a.     Vide  Popery. 

And  by  a  can*  m  the  sjmod  of  London  anno  1107,  with  the  king^s 
isKnt,  it  was  decreed,  quod  mmquam  per  donationem  baadi  pastoralis  aid 
«»»£,  qtdsquam  per  r^emy  out  aliam  laieam  manum  inoestireiur  in 
Andia.    Dar.90. 

And  in  tiie  time  of  Jdm,  the  pope  granted  a  general  bull  of  pro- 
viacn  ibr  all  the  benefices  in  the  kingdom.    Dav.  94.  a. 

S(H  in  the  time  of  Ed.  2.  Dav.  95.  b. 

And  in  the  minority  of  Ed.  S.  the  pope,  by  his  ball,  made  an  alien 
ordinal  in  England,  and  gave  him  power  to  provide  for  all  ecdesiasti- 
cal  promotions,  cum  vacare  acdderint^    Dav.  95.  b. 

(A  2.)  How  restrained. 

Bat,  by  the  st  25  Ed.  1.  (which  was  the  first  statute  against  pro- 
vison)  it  was  declared  a  contempt  of  the  crown,  to  bring  m  bulls  of 
provision,  &c.     Dav.  95.  b. 

By  the  st  25  Ed.  S.  st.  6.  (in  which  the  former  act  is  recited)  the 
kioff  and  his  subjects  shall  have  the  right  of  patronage ;  election  of 
prdates  shall  be  made  aooordiiMp  to  th<$  sntient  grants  of  the  king ; 
and  no  bull  of  provision  shall  be  put  in  execution :  but  the  provisor 
shall  be  attached,  fined,  and  ransomed  at  the  will  of  the  king,  and 
imprisoned  till  he  renounce  the  benefit  of  his  bull,  elves  sadsnictipn 
to  die  par^  grieved,  and  sureties  that  he  will  not  afterwards  offend. 
Dav.  86.  b. 

PROVOCATION. 

Vide  JwncBS,  (M9. 15.) 


PROXY. 

Vide  Parliamekt,  (D  19.) 

PUBLICATION. 

IE)ui)Iication  of  DOJOtfUtoiuL 

"N^de  Chancebt,  (Q). 

l^idflication  of  a  li&eL 

Tide  LiBBt,  (B  1. 2.) 

N  2  pulb 
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IPutilication  of  sHanDer* 

Vide  Action  upon  the  Cask  vob  Dkfamatiov,  (G  *.) 

l^tttiUcation  of  a  toiH. 

Vide  Detisx,  (E  S,  &c) 


PUIS  DARREIN  CONTINUANCE. 

[And  therein  of  insisting  upon  fiicts  ariseP)  jwrf  darrein  contimumcef 
diough  Qot  by  way  of  plea  pits  darrein  continuance.^ 

Vide  Abatbbiekt,  (1 24.) 


PURCHASE,  AND  PURCHASER. 

vide  Capacity,  (A  1.  2.  — -  B  I,  &c.)'~  Chakcbkt,  (1 1. 4.~H  S- 
—  4  I   1,    &C.)  —  DiscENT .  (B).  —.  Emfamt,  .  (B   1.)  —  Fbam- 

.  CHI8ES*(Flfi,&c) 

Ipurcba^ittg  a  title. 

Vide  Maintenance,  (A  5.) 


PURLIEU. 

Vide  Chase,  (1 1.  S.) 


PURPRESTURE. 

(A)  mb&t  ffbai  be. 

Purpresture  is  derived  from  the  word  pourpriSf  which  signifies  aa 
inclosure.     Co.  L.  277«  b. 

Purpresture  is  when  a  man,  by  building,  indosore^  or  unlawful 
using  of  imy  liberty,  encroaches  ujpon  an  highway,  public  river,  oi 
any  demesne  or  land  of  the  kmg^  or  another.  Co.  L.  877*  K 
Manw.  172.  176.    Norn.  verb.  Pourpresture. 

If  a  man  builds  an  house  upon  his  own  soil,  or  the  waste  in  a  ferest, 
it  will  be  purpresture^  and  mav  be  pulled  down,  or  he  may  be  finad  at 
the  discretion  of  the  justices  of  the  forest     R.  Dy.  240.  b. 

So,  if  he  erects  a  beacon  there.     R.  Dy.  240.  b.  in  marg. 

Or,  makes  a  causeway  there.    Ibid. 

If  the  erection  be  upon  the  king's  manor.    Jon.  277. 

If  purprestffre  be  by  erection  of  cottages,  ka  upaa  a  forest  within 
the  king^s  manor ;  thouch  the  king  grants  the  manor  to  A«  it  shall 
not  be  a  dispensation  of  the  purpresture  g  but  it  shall  be  puUed  down 
in  the  hand  ca  the  patentee.    R  Jon.  277. 

Vide  Chase,  (L). 


PURVEYANCE. 

Vide  PftAROGATivE,  (D  41,  42.) 

[QUAKER.] 


(    161    ) 
[QUAKER.] 

[A  Quaker^s  testimony  on  hii  aSamatimh  is  admissible  in  debt  on 
a  penal  statute.    Cowp.  S82.] 
[Tke  affirmation  of  a  Quaker  cannot  be  read  in  support  of  a 
'charge.    2  Burr.  1117.] 


QUALE  JUS. 

(A.)  mbtn  it  lien. 

A  recoTeiy  by  defimlt,  though  made  by  ooUusiony  was  not  an  alien^ 
atun  m  morimainf  contrary  to  Sie  st  Mag.  Ch.  S6.  or  st.  de  Bdigiosis, 
7£(L  U    2  tnst  429. 

And,  lher<£»re»  by  the  st  W.  2.,  IS  Ed.  1.  S2.,  it  was  enacted, 
dn^  after*  judgmdit  by  definilt  at  the  stdt  of  an  ecclesiastical  person^ 
i^piratitrperpatriamj  utrumpetens  habeai  jus^  vel  nan  ;  if  found  that 
be  had  right,  reoiperet  sernnam^  &c.;  if  he  had -no  right,  incurratur 
kmnofiodi^  && 

And  by  this  statute,  where  an  ecclesiastical  person  recoT^  by  de- 
finite a  writ  of  quale  jus  issues. 

.^id  this  writ  ought  to  issue  rq;ularly  after  the  defitult  and  before 
judgment    2lnst.'4S0.  . 


QUALIFICATION. 

Vide  EbolibB)  (N  8,  9.) 


QUARENTINK 

The  writ  de  qmrenUnd  habendd^ 

By  the  st  M.  Ch.  9  H»  S.  7.  a  wife  shall  have  quarentihe  for  forty 
diyg  in  the  capital  messuage  of  her  husband,  it  it  be  not  a  casde. 
Vide  Dower,  (All.) 

And  if  she  be  ousted,  she  shall  have  a  writ  ie  quarentind  Kabendd^ 
whidi  is  vucontidy  and  a  commission  to  the  sheriff  to  proceed  thereon. 

F.N.aiei.  E. 

And  thereupon  the  sheriff  shall  make  process  immediately  against 
die  party,  to  answer  in  two  or  three  days,  and  need  not  stay-  till  the 
county  court    F.  N.B*162.  A. 

[It  seems  that  none  are  liable  to  the  penalties  in  the  dghth  sect., 
stS6.  Geo.  S.  c  6.  (relative  to  the  performance  of  quarentine,  q.  v.)  but 
the  captain,  seamen,  and  passengers;  not  persons  going  on  boaiid 
ships  arriving  from  infected  places.    4  Taunt  202.] 


QUARE  CLAUSUM  FRJIGIT. 

Vide  Pleader,  (3  M  S*,  &c.)  —  Tbespass,  (B  1.—  C  1,  — < D).. 

N  3  QUARE 


(     182     ) 

QUARE  EJECIT  INFRA  TERMINUM. 

(A) ,mben  it  lie&.  infra. 

^otD  tbe  jiroceeDing  0ball  bt.  infra. 
SQben  tbt$  torit  lizs,  or  an  eiectment  infra. 

(A)  mbm  it  Ite0. 

If  a  lessor  enters  upon  his  lessee  for  years»  and  eofeofi  another  in 
fee,  or  for  life,  &c.  the  lessee  shall  have  against  him  a  writ  of  quare 
ejecit  infra  terminum^  and  shall  reoover  his  term  and  damages.  F.  N.  B. 
197.  S. 

Or,  if  the  term  be  determined,  shaU  recover  his  damages.  F.N..B. 
197.  T. 

So,  if  the  heir  of.  the  lessor  liters,  and*  makea  a  feoffinent  to 
another,  &c     F.  N.  B.  198.  C. 

Or,  the  lord  by  escheat.    Semb.  F.  N.  B.  198.  F. 

So,  if  the  lessee  be  ousted,  and  his  lessor  di^ised  by  a  stranoer^ 
and  the  lessor  afterwards  releases  to  the  disseisor.  '  F.  N.  B.  198.  H. 

So,  if  the  lessor  suffers  a  common  recovery  against  him,  though  the 
lessee  could  not  falsify  such  a  recovery  before  the  st.  21  H.  8.  15. 
F.N.B.198.  E. 

So^  if  a  lessee  assigns  his  term,  his  assignee  may  have  the  writ  of 
quare  ejecit  if^a  termman.    F.  N.  B.  198.  D. 

Or,  against  the  survivor  of  four  lessors,  where  the  survivor  alone 
enters,  and  makes  a  feofiment.    Ibid. 

So»  the  lessee  of  a  villein,  who  purchases,  and  makes  a  lease  before 
the  entry  of  his  lord.     F.  N.  B.  198.  G. 

(B)  l^oto  tbe  ptoceeDing:  ^OX  be. 


A  quare  ejecit  infra  terminum  liesagainst  the  feoffee,  &c.  or  against 
the  lessor.     F.  N.  B.  197.  S.  198.  K. 

And  though  the  writ  supposes  a  sale  to  the  feoffee,  &c.  yet  the 
sale  is  not  traversable,  but  the  ejectment  only.     F.  N.  B.  198.  a1. 

The  process  is  summons,  attachment,  and  distress  infinite.  F.  N.  B. 
197.  V. 

But  no  process  lies  to  outlawry,  because  the  writ  is  not  vietmTnis. 
Ibid. 

Iliis  writ  was  founded  upon  the  st  W,  2.  24.  which  gives  a  writ 
in  consimUi  cam ;  and  because  an  gectment  does  not  lie  bv  a  lessee 
against  the  feoffee  of  his  lessor,  without  entry,  for  that  the  lessor 
ousts  him,  and  not  his  foofiee,  this  writ  was  contrived  upcMi  this  statute 
to  be  brought  against  the  fooffee,  &c.     F.  N.  B.  198.  A. 

(C)  ZSfym  ifyifi  torit  lie0,  or  an  titttxamt. 

But  if  the  lessee  after  ouster  and  feoflSnent  by  his  lessor  enters, 
and  the  feoflfee  ousts  him,  the  lessee  may  maintain  an  gectment  against 
the  feoffee.     F.N.B.  198.  A. 

Soj  if  die  feoffee  be  party  or  privy  to  the  ouster  by  the  lessor. 
Ibid. 

So,  a  lessee,  ousted  by  his  lessor*  may  have  an  ejectment,  or  writ 
of  ejecit  infra  terminum  against  him,  or  his  heir,  at  the  election  of  the 
lessee.     F.  N.B.I  98.  K. 

So, 


(     18S    ) 

8a^  Mainst  the  lord  by  escheat,  or  lord  <^  a  vOIein,  who  leased  to 
bim;  and  that  wiUiout  a  precedent  entry.     F.  N.  B.  198.  K. 
Mde  Ejectment. 


QUARE  IMPEDIT. 

(A)  Wb^t  remeos  ^ot  a  cbuccb*  infra. 

(B 1.)  Migibt  of  alltOtD0On.  infra. 

(B  2.)  How  the  proceeding  in  it  shall  be :  —  The 
count,  &c.  p.  184. 

(C)  900t;e  Of  Darrein  pre0entinent. 

(C  1.)  When  it  lies.  p.  184. 

(C  2.)  When  not  p.  185. 

(C  S.)  How  the  proceeding  shall  be.  p.  185^ 

P)  IXuare  tmpeDit :  —  ^^en  it  Iks.  p.  185/ 
(£)  3[ari0  utrum : — WSSbtn  it  lien.  p.  186. 

(A)  Wbsit  remeDg  for  a  cburcb. 

w 

Ren)edy  by  law  was  provided  for  the  recovery  of  a  church,  or  for 
die  revenues  of  a  church. 

By  the  common  law,  there  were  three  writs  for  the  church  itself, 
m.  ri^t  of  advowson,  quare  impedity  and  assise  o{  darrein  presentment. 
2  List  357. 

For  the  revenues  of  the,  church,  the  parson  had  remedy  for  his  lands 
and  tenements  by  juris  utrum. 

(B  1.)  fSiit^t  of  am)OtD0on. 

By  the  common  law,  in  all  cases  where  the  church  was  foil  by  insti- 
tution agmnst  a  common  person,  or  by  institution  and  induction  against 
the  kin^  the  rightful  patron  would  lose  the  advowson>  if  he  did  not  re- 
cover the  inheritance  of  it  by  a  writ  of  right  of  advowson.  R.  6  Co.  49. 
SlnstSS?)  S58.    Vide  Advowson. 

Though  the  presentation  upon  which  the  church  was  full,  was  made 
i^  usurpation.     Vide  Esglise,  (H  14.) 

Though  the  patron  was  an  in&nt,  feme-^aoert^  &c.     6  Co.  49. 

But  in  all  these  cases  the  patron  seised  of  the  advowson  in  fee,  may 
have  remedy  by  the  writ  of  right  of  advowson.     F.  N.  B.  30.  B.  F. 

So,  before  the  st.  de  dofiisy  13  Ed.  1.  a  patron,  who  had  a  fee-, 
ample  conditional,  if  he  was  ousted  of  the  advowsoil  by  usurpation, 
should  have  had  a  right  of  advowson. 

8o,  if  he  who  had  a  right  to  collate,  was  ousted  by  a  plenarty  upon, 
a  ooiktion  without  title,  he  should  have  had  a  writ  of  right.   6  Co.  50.  a. 

So,  a  right  of  advowson  lies  for  the  advowson  of  a  vicarage,  prebend, 
ehapelry.  Ice.  as  well  as  of  a  church.     F.  N.  B.  31.  C.  £. 

&>,  if  a  parson,  who  sues  in  the  spiritual  court  for  tythes  to  the  fourth 
pait  of  the  advowson  in  value,  be  prohibited  by  an  indicavit,  his  patron 
shall  afterwards  have  a  right  of  advowson.     F.  N.  B.  30.  £. 

So,  it  lies  of  a  moiety,  or  third,  or  fourth  part  of  a  church.  F.  N. 
B.  30.  D.     . 

N  4  And, 
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^^Sd,^by't^»lhiii«ii  'bw',  of  ft  less  parti  but  that  is  now  6ust^  %  st 
W.  2,  5.    F.N.B.  SO.  E.  ^ 

^^^8oV  if^*  and  B.  are  seised  of  an  advowson,  and  to  the 'heirs  of  B^ 
they  may  join  in  a  right  of  advowson  for  the  benefit  of  him  who  hks  .the 
fee.    R  N.  B.  SO,  R 

But  a  right  of  advowson  does  not  lie  by  a  tenant  for  life  or  years. 
F.N.B.SO.  B. 

Nor,  by  tenant  by  the  curtesy,  or  in  dower.    Ibid. 

Nor,  by  tenant  in  tail  since  the  st  de  danis,  thou|^  be  has  h  fee 
expectant.    Ibid.  ' 

Sb,  if  a  man  had  purchased  an  advowson,  to  which  he  had  never 
presented,  he  should  not  have  had  a  right  of  advowson  before  the  st 
W.'2.  5. ;  but  his  advowson  was  lost     2  Inst.  S58.  ^ 

(B  2«)  How  the  proceeding  in  it  «faall  be :-^ The  county  &c. 

In  a  right  of  advowson,  the  process  shall  be  summons  and  gremd 
cape.     Vide  Pleader,  (S  I  1,  &c.)  . 

And  the  summons  snail  be  made  upon  the  glebe,  which  shaQ  be 
seised  into  the  king's  hands  upon  the gran^  cape.    N.  N.  69.'  c. 

The  plaintiff  shall  count  oi  the  possession  of  an  ancestor,  or  his  own 
possession.     F.  N.  B*  SO.  B. 

And  ought  to  lay  the  esplees  in  the  parson,  in  taking  tythes,  ob* 
lations,  8cc.    Ibid. 

The  tenant  shall  come  and  make  defence.     F.  N.  B.  SO.  C. 

-  And  shall  have  a  view  of  the  church.    N.  N.  70.  a. 

S09  he  may  join  the  mise  by  battle,  or  the  grand  assise.  F.  N.  B. 
$0.  C. 

But  in  the  case  of  the  kin^  the  tenant  cannot  tender  a  demy-maik» 
to  enquire  of  the  seisin  alleged  by  the  king'in  his  count,  as  he  may  in 
the  case  of  a  common  person.     F.  N.  B.  SI.  D. 

So,  finfd  judgment  shall  not  be  against  the  king,  though  the  nUse  was 
joined  between  the  king  and  the  tenant    Ibid. 
'  < '  ''. . 

(C)  SifiBidc  of  Darrein  pre0entment 

(C  1.)  When  it  lies. 

'  'An  assise  of  darrein  presentment  lies,  where  a  man,  or  his  ancestor, 
'has  fyresented  to  a  church,  and,  upon  a  subsequent  avoidance,  another 
usurps  upon  him. 

-  Qb^  l)y  the  st  W.  2.  5.  the  heir,  or  he  in  reversion^  shall  iiot  be 
'rejudiced  by  a  presentation  by  his  guardian,  or  by  tenant  in  dower» 

y  curtesy,  for  life,  or  for  years,  or  by  the  donee  in  tail,  but  that  he 
m^y  have  inch  action  posse^ry  at  his  tajX  age,  or  when  the  reversion 
comes  into  possession^  as  his  ancestor  might  have  had  upon  the  lastpre- 
sentatioti  in  his  time. 

86,  he  shall  have  this  writ,  though  the  last  presentadon  was  made 
by  tenant  by  the  curte9y,  in  dower,  iar  life,  or  for  years ;  if  those 
estates  did  not  commence  by  the  grant  of  the  plaintiff  himselC     F.  N.  B« 

SI.  G.  ^ 

So^  if  a  guardian  made  the  last  presentadon  in  right  of  the  plaintifi^ 
then  in  his  wardship.    F.  N*  B.  SI.  I. 

Or, 


I 


Qiiare  hnpeditf  when  it  lies.  185 

Qp^  :9>  Qtraqter,  by  usurpatioa  upon  the  pkintiff,  tben  an  mfimt 
F.  N*  B«  SI*  !• 

Qr^  a  stranger^  by  luuipatum  in  time  of  war,  though  the  pUintiff 
wwoffiillage.    Ibul. 

(C  2.)  When  not. 

But  an  assise  cf  darrein  presentment  does  not  lie  by  one  ooparcenor 
against  another.     F..N.  B.S2.A. 

N%-if  tenant  for  lif^  or  for  years,  claims  by  lease  from  Ae  plain- 
tiff himself.    F.  N.  B.  31.  I.  ^ 

Or, lif  an  infimt .purchases  an  advowson,  and  an  usmpation  be  made 
qpQiiJlim-    Ibid. 

Or,  if  an  usurpatbn  be  iqpon  %feme<aoert^  who  porchased  the  ad- 
fowson.     2  Inst  960. 

•So^  rif  a  piuchaser  be  a  bishop^  abbot,  &c*    2  Inst.  S58. 

(C  3.)  How  the  proceeding  shall  be. 

Hie  proceeding  in  an  assise  cS  darrein  presentment  is  conformable,  in 
many  respects,  to  the  proceeding  in  an  assise,  of  noce/  disseisin. 

By  the  st.  M.  Ch.  13.  it  shalfbe  coram  just,  de  Banco  s  though  be> 
(oieitlayinRR.   '2  Inst  27. 

So^  plenarty  is  no  bar  in  an  assise  of  darrein  presentmeut^  any  more 
Aan  in  a  quare  impedit.  if  it  was  not  for  six  months  before  the  writ 
purchased,  by  the  st  W.  2.  5.    2  Inst  360. 

(D)  idaare  impeDit  i—Wibm  it  Ite0. 

[A  quote  impedit  may  be  brought  for  a  church  and  an  hospitaL 
Wine8,608.] 

Qliare  impedit  is  an  antient  writ,  which  lies  by  him,  who,  being  in 
possession  of  an  advowson  of  a  church,  is  disturbed  in  his  presentation- 
to  it    2  Inst  556.    Vide  Pleader,  (8 1  1,  &c) 

[If  the  rifffat  of  nomination  be  in  one,  and  of  jMresentation  in  another, 
thai,  if  ei£er  impede  the  other  in  his  right,  a  quare  impedit  lies. 
3T.R.646.] 

So^  Inr  the  st  W.  2.  13  Ed.  1.  5.  if  any,  not  having  right,  present 
dnring  the  minority  of  an  iniant,  in  the  time  of  tenant  in  dower,  by  the 
oirte^,  for  life,  for  years,  in  the  time  of  tenant  in  tail,  &c.  die  in&nt 
at  foil  age,  he  in  reversion,  and  the  issue  in  tail,  may  have  the  same 
ranedy.for  recovering  the  possession  of  the  advowson,  as  his  last  an- 
cestor, &a  might  have  had  in  his  time.  Hie  same  remedy  is  for  a 
feme^ooertf  cm:  men  of  religion,  if  the  usurpation  be  during  coverture, 
or  vacation.    2  Inst  353. 

And,  therefore^  an  in&nt,  who  has  an  advowson  by  descent,  after  his 
fidl  age  shall  have  a  quare  impedit  or  darrein  presentment^  though  the 
usurpation  was  upon  him  during  his  minority.    2  Inst.  35B,  359. 

So,  an  infant  may  have  it  during  his  minority,  when  he  is  out  of 
wardship.    2  Inst  359. 

8o^  an  infimt  shall  have  a  quare  impedit,  if  an  usurpation  be  upon 
him,  though  his  ancestor  purchased,  and  never  presented  to  the  ad- 
^owtoQ.,   2ln8t359. 

So, 
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SOf  the  heir  of  him  in  reversioiiy  after  m  usurpation  in  the  time  of 
tenant  by  the  curtesy,  in  dower,  for  life,  for  years,  tenant  by  statute- 
merchant,  stapl^  ord^.    S  Inst  359.    Jon.  48. 

So,  the  issue  in  tail,  after  an  usurpation  in  the  life  of  taumt  in  tail. 
2  Inst.  859.     Jon.  49. 

So,  the  successor  of  liim  in  reversion,  if  an  usurpation  b^  upon  the 
lessee,  &c.  of  an  ecclesiastical  person.    Semb.  Jon.  48. 

But  if  an  infent  purchases  an  advowson,  and  an  usurpation  be  upon 
him,  he  is  not  within  this  statute.    2  Inst  858. 

So,  the  lessor  himself  is  not  within  the  statute,  though  the  heir  is, 
when  the  usurpation  is  upon  his  lessee,  &c.    2  Inst  859. 

Nor,  a  man  in  remainder,  or  his  heir.    Ibid. 

So,  9kfeme<aoert  shall  not  have  aid  by  this  statute,  if  an  usurpation 
be,  during  the  coverture,  to  an  advowson  purchased  by  her.    Jon.  49. 

So,  if  an  usurpation  be  iqx>n  a  bishop,  or  other  ecclesiastical  person, 
his  successor  shall  not  have  a  quare  impedit;  for  the  statute  aids  only 
upon  an  usurpation  in  the  vacation,  or  when  the  ancestor  could  not 
have  remedy  at  the  time  of  the  usurpation.  Semb.  Jon.  47.  49. 
F.  N.  B.  84.  M. 

[Declaration  in  quare  ingpedit  amended  on  motion.    2  WiLs.  1 18-] 

[In  quare  impedit  there  is  no  general  issue.    8  T.  R.  158.] 

[A  defendant  obtaining  judgment  on  demurrer  in  quote  iin^dity  is 
not  entitled  to  costs.     1  H.  Bl.  530.] 

Vide  Quare  non  admisit  —  Pleader,  (8  I  1,  &c.) 

(E)  3luri0  utrum :— QHben  it  lietf. 

A  Juris  utrum  is  the  highest  writ  which  a  parson  can  have.     F.  K.  B. 

48.  It 

And  it  lies  where  the  lands  and  tenements  of  a  rectory  are  aliened  by 
the  predecessor  of  the  parson.    Ibid. 

Or,  are  recovered  against  the  predecessor  by  verdict,  or  by  con- 
fession or  defeult,  without  praying  in  aid  of  the  patron  and  ordinary, 
F.  N.  B.  48.  R.  49. 

So,  if  the  predecessor  be  disseised  of  his  lands  or  tenements.  F.  N.  B. 

49.  A. 

Or,  any  intrudes  upon  them  after  the  death  of  the  predecessor.  Ibid. 

So^  an  abbot,  prior^  &c.  b&ngparson  imparsonee  of  a  church,  shall 
have  a  juris  utrum.     F.  N.  B.  49.  £. 

So,  a  dean  and  chapter,  prebendary,  vicar,  8cc.  F.  N.  B.  49* 
M.N.O. 


QUARE  INCUMBRAVIT. 

(A)  mbtn  it  lit&.  p.  187. 

(B)  !|)dU)  tbe  proceeDmg0  0ball  tt.  p.  187. 

(C)  WSSibtti  it  Doed  not  lie.  p.  188. 


(A)  mfjm 


,  How  the  proceedings  shall  be.  187 

(A)  mbtnitlitfi. 

If  tfae.plunti^  iaaquare  tmpedit,  sues  a  ne  admiitas  within  six 
months,  aiid  afterwards  recovers,  and  before  judgment  the  bishop  had 
institaied  another  to  the  church,  he  shall  have  a  quare  incumbravit 
minst  the  bishop,  and  shall  recover  his  presentation  and  his  damages. 
RN.B-48.  LO. 

S09  every  party,  who  sues  a  ne  admiitas^  may  have  a  quare  incum- 
hravit  after  lus  recovery,  if  the  church  be  full  by  the  presentation  of 
another. 

Though  the  bishop  admits  the  presentee  of  him,  who  is  found  patron 
hj  ^jure  patronalus..     F.  N«B*48.  H.  ' 

Or,  if  the  bishop  admits  the  clerk  of  a  stranger,  as  well  as  of  the 
party  to  the  writ    F.  N.  B.  48.  L. 

Or,  admits  after  six  months,  as  well  as  before.    F.  N.  B.  48.  L. 

Though  the  bishop  presents  the  derk  of  the  plaintiff.    N.  N.  III.  b. 

So,  a  quare  incumbravit  lies,  if  the  bishop  incumbers,  when  no  quare 
impedit  is  pending,  and  no  debate  for  the  church.    N.  N.  111.  a. 

Or,  before  judgment  given.    N.N.  111.  b.     - 

(B)  l^otD  tl)e  proceeDmff0  0baII  be. 

The  quare  incumbravit  is  an  original  writ,  which  issues  out  of 
cbaoceiy,  and  not  out  of  the  court  where  the  recovery  was.  F.  N.  B. 
4S.  G. 

And  it  ought  to  be  sued  in  the  county  where  the  church  is.  F.  N. 
B.  48.  D. 

And  in  the  court  where  the  recovery  was,  if  the  record  remains 
there.    F.N.B.48.  F. 

But  the  king  may  sue  a  quare  incumbravit  in  B.  R.  though  the  re- 
Goreiy  was  in  C  B.    F.  N.  B.  48.  £. 

So^  a  common  person,  if  the  record  be  removed  there  by  error.. 
P.N.B.  48.  F. 

The  process  shall  be  an  alias^  and  then  a  distringas,   F.  N.  B«  48.  P. 

The  plaintiff  in  a  quare  incumbravit  ought  to  mention  his  recovery  in 
Ills  writ  and  count.    Per  meliorem  qpinionem.     F.  N.  B.  48.  K. 

Or,  if  there  be  no  recovery,  he  may  have  a  special  count. 
N.N.  111.  a. 

The  defendant  may  demand  oyer  of  the  recoveiy  mentioned  in  the 
count    N.  N.  lll.b. 

The  defendant  may  plead  that  he  did  not  incumber  since  the  p^hi- 
hition  delivered.     F.  N.  B.  48.  N. 

But  the  plaintiff  in  his  count  need  not  say  where  he  recovered, 
N.N.  lll.b.  112.  b. 

Or,  whether  >he  recovered  since  or  before  the  six  months. 
N.N.  lll.b. 

Or,  duit  the  bishop  refused  his  derk;  for  if  he  incumbered,  it  im- 
ports it 

If  the  plaintiff  be  nonsuit,  he  may  have  another  quare  incumbravit. 
snd  vary  his  count    F.  N.  B.  48.  M. 

(C)  WBfym 


:88  QUARE  NON  ADMISIT. 

(C)  mbtn  it  Doe0  not  lie. 

But  none  shall  have  B-guare-imumitrnfiiftaiscpt  after  a  reoorery  in  a 
court.    F.  N.  R  48.  E. 

Nor,  if  a  church  be  incumbered  before  a  ne  admiUas  sued.  F.  N.  BI 
48.  K 

So,  a  quare  incumbiravU  does  not  lie,  if  the  bishop  after  the  six  months 
collates  by  lapse.     F.  N.  B.  48.  L.  N.  N.  1 12.  a. 

So  a  quare  incumbravU  does  not  Ue,  if  the  bishop  incumbers,  pending 
a  right  of  advowson,  though  the  plaintiff  recovers ;  for  the  plaintiff  in  a 
right  of  adyowson  cannot  have  a  ne  admittas ;  for  he  recovers  the  ad- 
vowson  only,  and  not  the  presentaticm.    F.  N.  B.  48.  Q. 


QUARE  NON  ADMISIT. 

(A)  mbta  it  Iie0. 

After  a  recovery  in  a  quare  impedUj  if,  the  bishop  refiises  to 

die  derk  of  the  plainti£^  he  shall  have  an  alias^  plurieSf  and  attadunent, 
or  at  his  election  a  writ  a£  quare  non  admisU  :  in  which  he  shall  recover 
damages  only  for  the  refiisaL    F.  N^  B.  47.  C.  6. 

And  it  lies  upon  a  recovery  by  the  king,  as  well  as  by  a  coounon 
person.    F.  N.  B.  47-  C.  D. 

And  it  may  be  sued  out  of  chancery.    F.  N.  B.  47.  C. 

Or,  out  of  C.  B.  which,  in  term,  is  most  proper.    F.  N.  B.  47*  C. 

And  it  lies  against  a  bishop,  upon  a  refusal  by  hb  vicar-generaL 
F.N.B.47.  I. 

So,  upon  his  refusal,  though  he  afterwards  admits  him.  F.  N.  B. 
47.  L. 

So,  it  lies  against  the  guardian  of  the  spiritualties  upon  a  refusal  by 
the  bishop  then  dead.     F .  N.  B.  47.  I.  Q. 

Or,  against  the  official  of  the  bishop.    F.  N.  B.  47*  N. 

Kquare  turn  admisit  shall  be  sued  in  the  ooun^  where  the  refusal  was. 
F.N/!B.47.  F. 

And  by  a  common  person  in  B. ;  or,  if  the  judgment  be  affirmed  in 
error,  in  B.  R.     F.  N.  B*  47.  E. 

But  by  the  king  it  may  be  in  B.  R.  as  well  as  in  C.  B.,  though  no 
error  brought.    F.  N.  B.  47.  D. 

The  writ  ought  to  recite  the  recovery.     F.  N.  B.  47.  C. 

But  it  will  TO  a  good  plea  for  the  bishop,  that  the  diurch  is  litigious. 
F.  N.  B.  48.  B. 

That  the  church  is  fiill  of  another  presentation  by  any  one  not  par^ 
to  the  record.    F.  N.  B.  47.  K. 

That  he  himself  presented  by  lapse.     F.  N.  B.  47.  M. 

That  he  has  admitted  his  derk.    F.  N.  B.  47.  H. 

So,  it  does  not  lie  against  an  archdeacon  for  refusal  of  induction ; 
for  the  plaintiff  shall  dte  him  into  the  spiritual  court,-or  have  an  action 
upon  the  case.     F.  N.  B.  47.  H. 

Nor,  upon  a  recovery  of  a  presentation  to  a  donative;  for  he  shall 
have  a  writ  to  the  sheriff  to  put  him  into  possession.    F.  N.  B.  48.  A. 

Or, 


(  m  ) 


♦•' 


Or,  ft  writ  to  him  who  ought  to  instal,  &c.  the  presentee  to  thexlo* 
iiiithre»  to  put  him  into  ponemon.    F.  N.  6.  48.  C. 


QUARE  OBSTRUXrr. 

(A)  Cbe  tortt  of  quare  oli0trurtt 

A  ware  abftruxU  is  a  writ  which  lies  against  him  who  obstructs  the 
plaintiff's  way,  to  which  he  has  a  right  in  the  land  of  another.  JTom. 
verb.  Qu.  GbOnmt. 

And  it  lies  m  the  nature  of  a  writ  of  right  dose  directed  to  the  lord 
or  bailifi  of  a  manor  of  antient  demesne.    F.  N.  B.  11.  L  L. 


QUARTER  SESSIONS. 

^^de  Jusncxs  of  Fbace,  (P  2f  i^) 

QUAY. 

[A  puUie  quay,  like  a  puUic  hi^way,  is  cominon  to  all  the  oonw 

munity.   8  T.  R.  606.] 


QUE  EST  EADEM. 

Vide  Pleadbb,  (£  SI.) 


QUEEN. 

Vide  AcTioH,  (B  2.— C  2.)— JtJSTicEa,  (K 1,  &&>— Roy,  (F  1, 2,  S.) 


QUE  ESTATE. 

Vide  Plbadeb,  (E  2S,  24.)— Tucps,  (G  IS.) 


QUEM  REDDITUM  REDDIT. 

Vide  FiKB,  (P). 

QUESTION. 

Vide  Pabuamkmt,  (O  25,  &c.) 


QUIA  DOMINUS  REMISIT  CURIAM. 

Vide  Droit,  (C  2.) 


QUID  JURIS  CLAM  AT. 

Vide  Fine,  CF.) 

QUIETU& 


190  QUOD  PERMITTAT. 

QUIETUS. 

When  an  accountant  in  the  exchequer  is  acquitted,  he  shall  have  his 
quteHiSn 
As  to  a  sheriff's  quietus^  vide  ^^scount,  (G  4.) 


QUI  TAM,  &c 

\^de  Action  upon  Statute,  (E  1,  &c)— Information,  (A  3.) 


QUIT-RENT. 

Vide  Rent,  (C  2.) 


QUOD  EI  DEFORCEAT. 

(A)  mbm  it  lie0. 

(A  1.)  By  the  common  law. 

By  the  custom  of  some  places  Ajuodei  defotceat  lies  at  common  law; 
as,  in  Wales.    2  Inst  350.     R.  Jon.  381. 

So,  by  the  commcm  law,  if  a  recovery  was  against  the  husband  in  a 
real  action  by  render  of  the  husband,  his  wife  nught  recover  her  dower. 
2  Inst.  349. 

Yet,  in  the  superior  courts  no  qfwd  ei  defbrceat  lies  by  the  common 
law.     2  Inst  350.    Jon.  381. 

(A  2.)  By  the  st  W.  2.  4. 

But  now  by  the  st  W.  2.  4.  if  a  recovery  be  against  the  husband  by 
default,  his  yme  shall  have  a  quod  ei  defbrceat ;  and  if  the  tenant  cann6t 
show  that  he  had  a  right  to  the  tenement  at  the  time  of  the  recovery, 
the  wife  shall  have  her  dower.     Vide  2  Inst  349. 


QUOD  PERMITTAT. 

(A)  mbmitUtp.  infra. 

(B)  OBk  Uibom  it  lite.  p.  191. 

(C)  Wbta  it  Doe0  not  lie.  p.  191, 

(D)  ^0to  tbe  proceeDirig  in  it  js^all  iie. 

(D  1.)  By  justices  in  the  county,  p.  191. 
(D  8.)  By  writ  in  C.  B.  p.  191. 
(D  S.)  The  process,  p.  191. 

(A)  mbm  it  lies. 

A  quod  permittut  lies  aaunst  lum  who  disturbs  another  in  his  rij^ 
to  common  of  pasture,  turoaiyy  piscary,  aqueduct,  way,  fiur,  market,  or 
other  privilc^.    F.  N.  B.  12S.  F.  H. 


Hm>  the  proceeding  shall  be.  191 

As,  £>r  disturbing  in  his  estoyers.    F.  SL  B.  1^23.  H. 

Or,  disturbing  tbe  villeins  of  a  lord  in  doing  suit  at  his  mill,  where 
tbCT  oudit  to  do  it  by  prescription.     F.  N.  B.  123.  M. 

Or,  custorbing  in  having  watev  to  his  fountain,  where  he  ouirht  to 
kfeit    F.  N.  B,  124.  a7^  / 

Or,  in  his  passage  uUra  aquam.    Ibid. 

In  his  free  foldage.    Ibid. 

In  the  erection  of  ladders  in  the  soil  of  another,  for  repairing  an 
iKNuecoDtigiioiis.    Ibid. 

In  his  corody.    Ibid. 

So^  a  quod  permittat  lies  for  abatiiig  a  nuisance  in  the  freehold  of 
another.  F.  N.  B.  124.  H.  Vide,  Action  upon  the  Case  for  a  Nui- 
mce,  (D  2.) 

(B)  a5g  toliom  ft  Ite0- 

A  quod  permittat  lies  upon  a  diiturfaaoce,  or  disseisin  ix>  the  plaintiff, 
or  his  ancestor;  but  in  no  other  degree.    F.  N.  B.  123.  £L 

And  when  it  is  brou^t  npon  a  disseisin  to  the  ancestor,  it  is  in  the 
nature  of  a  mart  df  ancestor.     F.  N.  B.  123.  K. 

So^  an  abbot,  &c.  might  have  had  it  upon  a  disseisin  to  his  prede- 
cessor.   F.  N.  B.  123.  H.  L. 

A  qitod  permittat  lies  by  tenant  m  fee,  or  in  tail.  F.  N.  B.  124.  B.  C. 

So,  it  lies  by  the  heir,  or  feo£^  of  him  to  whom  a  nuisance  is  done. 
F.N.B.  124.  H.  125.  A. 

So,  a  quod  permittat  lies  against  the  heir,  or  feoflfee  of  him  who  did 
a  nuisance  to  the  freehold  of  another,  if  the  nuisance  be  continued* 
F.N.B.  124.  a  125.  A. 

(C)  mhm  it  toe0  not  lie. 

But  a  quod  permittat  does  not  lie  for  reas(»iable  estovers  in  a  wood, 
he  for  which  an  assise  of  nood  disseissin  is  given  by  the  st.  W.  2.  26. 
F.N.B.  124.  A. 

(D)  ^oto  tbe  proceetring  in  it  0l)al{  be. 

(D  1.)  By  justices  in  the  county. 

A  quod  permittat  is  vicontiel  before  the  sheriff  by  justices  in  his 
oonnty-court ;  or  it  may  be  sued  in  C.  B.     F.  N.  B.  123.  G. 

(D  2.)  By  writ  in  C.  B. 

A  quod  permittat  by  writ  in  C.  B.  lies  against  a  disseisor,  or  disturber 
oThis  common  way,  &c.  npon  a  disseisin  to  the  plaintiff  himself  or  his 
aacesto.    F.N.B.  123.  H. 

If  die  common  be  in  the  land  of  a  person  certain,  he  need  not  men- 
tum  in  his  writ  the  number  <^  cattle.    F.N.B.  123.  G. 

(D  3.)  The  process. 

The  process  m  a  quod  permittat  is  summcms,  attachment,  and  d£s- 
^ni^as.     P.  N.  B.  124.  F. 

And  if  nikil  be  retunieii  upon  the  summons,  a  agnas  shall  ga 
F.N.B.  124.  F. 

QUO 


19«  QUO  WARRANTO. 

QUO  JURE. 

(A)  mbm  it  Ut0. 

A  quo  jure  is  a  writ  of  right  in  its  nature^  and  lies  by  tbe  lord  of  a 
tUI,  or  of  a  w^te,  or  by  anv  seised  in  fee^  against  mm  who  daims 
oommon  in  his  land.     F.  N.  b.  128. 

(B)  ^oto  tbe  proceeohiff  0ban  he. 

tbt  firooess  in  a  quo  jure  is  sununonsi  attachment,  and  distress.  F. 
N.  B.  128.  L. 

And  if  the  defendant  makes  default  after  appearance,  the  grand  dis- 
tress shall  go  instead  oih  petit  cape.    F.  N.  B.  128.  L. 

The  defiendant  shall  mwe  his  defence,  shall  make  title  to  thecommoD, 
shall  allege  seisin  of  it,  and  the  esptees^  and  quod  tale  sit  jut  suum  offert^ 
&c.  as  the  demandant  does  in  a  writ  cKf  right .  T.  N.  B.  128.  L 

To  the  title  alleged  by  the  defendant,  the  pUuntiflT  shall  make  de- 
fence^ and  shall  d&nd  against  the  seisin  alleged  by  the  defendant,  and 
shall  join  the  wise  upon  the  mere  right,  or  by  oattle.    F.  N«  B,  128.4. 


QUO  WARRANTO. 
(A)  WS^m  tt  Iie0.  infra. 

(B)  Wl^m  not  p.  194. 

(C)  Cbe  proceeDtit0  in  a  £luo  SSSlarranto. 

(C  1.)  In  what  court  it  shall  be.  p.  195< 
[(C  2.  a.)  PreUmininis.l  p.  195. 
[rC  2.  b.)  Application  for.]  p.  196. 

C  2.  c.)  What  process,  p.  196. 

(C  2.  d.)  Mode  of  conducting  it]  p*  197* 
[(C  «.  e.)  Quashing  it]  p.  197. 
(C  3.)  Information,  p.  197. 
(C  4.)  Hea,  &c.  p.  199. 
(C  S.)  Judgment  p.  202. 
'C  6.)  The  effect  of  the  judgment  p.  90S* 
'C7.)  Execution,  p.  204. 

(A)  mbm  it  Iietf. 

A  quo  warra9ito  is  in  the  nature  of  a  writ  of  right  for  the  king^  against 
him  who  usurps  or  claims  any  franchises,  or  liberties,  to  say  by.  what 
authori^  he  claims  them.    2  Inst.  88S^    9  Co.  28.  a.    Yd.  191. 

So,  the  king  may  have  an  information  in  the  nature  of  a  quo  mrr* 
ranto. 

Or,  a  writ  of  inqmiy  out  of  the  estchequer.    CSo.  Ent  580.  bi 

A  quo  warranto  Des  tor  all  franchises. 

As,  fer  waifi,  estrays,  &c.     Co.  Ent.  528.  541.  544. 

Goods  and  chattels  of  felons,  deodands,  &c.    Co.  EfoL  5$8.  549. . 

Fines,,  amerciaments,  issues,  &c.    Co.  Ent.  551.  b.  561.  a* 

A  park,  warren,  &c     Co.  Ent  561. 

So,  for  wreck  of  the  sea,  &c.     2  RoL  205.  L  85.       ... 

Or, 


^! 


«, 


When  itlt€S.  iQS 

Or,  for  taking  lastage  or  bftSastlige  or  ^ips.     1  Sid.  8^. 

So^  it  lies  for  franchisesy.^sviluck^cannot  be  seised  into  the  king's  hands; 
hr  the  party  may  be  ousted  of  them. 

As,  for  a  court-baron«  Quo.  W.  l*.  Trebjr's  argument  Per  three  J. 
two  dub.     2  Cro.  259.     YcL  190.   • 

A  court-leet,  or  borough-court     Co.  Ent  527^  b.  54<4. 

A  &ir,  niark^  tdl,'ftc.     Cb.  Ent  527.  b.  5^M.  561;  a. 

[Information  in  the  nature  of  quo  warranto  Ues  against  any  on^Q[ai|B* 
iog  an  exclusive  ferry  over  a  public  river»  but  not  for  taking  money  oS 
passengers.    Str.  161.] 

So,  It  lies  for  claiming  to  be  a  corporation.     Co.  Ent  527.  b. 

To  dioose  bailifl&,  or  other  officers.    Cd.  Ent  527.  b.  537.  b. 

Coroner,  constable,  derk  of  a  market,  justice,  &c.  Co.  Ent  S2S.  a. 
537.  b.  551.  b. 

[For  exercising  the  office  of  steward  bf  a  court-leet ;  Semb.  8  T.  K. 
598.  but  not  of  a  court-baron.     Str..  621.] 

[It  lies  for  the  office  of  constable.     Str.  1218.]  '      * 

So^  it  lies  upon  a  claim  of  exemptions ;  as,  to  be  exempt  from  the 
government  of  the  mayor,  justices,  &c.  '  Co.  E^t.  528.  a. 

So^  a  quo  warranto  lies  against  him  who  abuse9  his  franchises,  or 
liberties.     2  Inst  496.     2  T.  R.  567. 

So,  it  lies  upon  a  clium  of  the  correction  of  others ;  as,  to  have  the 
assize  of  bread  and  beer,  weights  or  measures.     Co.  Ent.  528.  a. 

To  have  a  prison,  power  of  arresting,  &c.     Ibid. 

Punishment  of  forestallers)  or  other  offenders.     Ibid. 

Pillory,  tumbrel,  &c.     Co.  Ent  551.  b. 

[It  lies  where  any  new  jurisdiction,  or  public  trust,  is  executed  with- 
out authority,  though  it  is  no  usurpation  upon  any  franchise  of  the 
cniwn.     Str.  299.  836.     lid.  Raym.  1559.] 

[An  information  in  nature  of  qtw  warranto,  shall  be  granted  where 
the  right  is  doubtful  and  disputed,  in  order  to  try  it,  unless  there  has 
been  such  an  acquiesbenoe  as  ought  to  prevent  it   3  Burr.  1485.] 

[The  rule,  that  an  information  in  nature  of  quo  warranto  will  not  be 
granted  at  the  instance  of  those  who  have  concurred  in  the  defendant's 
election,  only  holds  where  they  knew  of  the  defect  which  rendered  it  in- 
valid ;  not,  therefore,  where  it  arises  from  the  defendant's  not  having 
taken  the  sacrament  within  one  year  before  his  election  as  required  by 
Stat.  13  Car«  2.  c.  1.  since  that  defect  is  a  latent  one.     S  T.  R.  573.] 

[An  information  in  nature  of  a  quo  warranto,  the  effect,  of  which  will 
be  to  dissolve  the  corporation,  will  not  be  refiised  becau^  the  relator 
attended  the  election  in  question,  and  others  at  which  the  defendant 
afterwards  presided,  unless  it  likewise  can  be  presumed  that  he  pur- 
posely delayed  until  the  dissolution  of  the  corporation  became  unavoid- 
able.   3  East  213.] 

[Tlie  election  of  a  portreeve  of  a  borough  and  njanor,  who,  as  port* 
reeve,  is  retuming-officef  of  the  borough,  may  be  the  subject  of  an  in- 
IbrmatioD  in  nature  of  quo  warranto,  and  perhaps  thou^lae^is  hot  a)^o 
zetuming  c^cer.  3T.  R.  596.] 

[All  information  in  nature  of  quo  warranto  lies  for  claiming  to  vote  in 
virtue  of  a  Jntrgage  tenement    3  T.  H.  599.] 

[An  information  in  nature  of  quo  warranto  lies  for  the  office  of  bailifie 

of  a  borough  and  manor,  who,  being  a  prescriptive  .officer  and  member 
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of  the  court-leet,  has  power  to  summon  and  select  the  jm7 ;  for  such 
discretionary  power  is  a  material  and  important  function  in  the  admi- 
nistration of  justice.   2  East.  308.] 

[The  court  are  bound  to  grant  an  information  in  nature  of  qup  war- 
rantOy  where  the  grounds  are,  the  defendants  having  omitted  to  take  the 
sacrament  within  one  year  previous  to  his  election.     3  T.  R.  574.3 

[A  swearing  in,  though  defective  is  a  sufficient  user.     4  East,  837.1 

[Information  in  nature  of  quo  warranto  will  be  granted  where 'the 
right  depends  upon  a  matter  of  doubtful  law^  that  it  may  be  finally 
settled.     Cowp.  58.] 

[Where  a  doubt  is  raised  on  the  affidavits  for  and  against  an  informa- 
tion in  nature  of  quo  warranto^  it  will  be  granted,  though  the  evidence 
preponderates  against  the  relator,  since  the  jury  are  ue  only  judges 
between  confficting  testimony.     3  T.  R.  596<] 

[Where  an  appucation  for  an  information  in  nature  of  quo  warraniOy  is 
made  to  enforce  a  general  act  of  parliament,  it  is  no  objection  that  the 
party  applying  is  not  a  member  of  the  corporation ;  as  where  the  grounds 
are,  that  the  defendant  had  not  taken  the  sacrament  within  one  year  pre- 
vious to  his  election.     3  T.  R.  574.  j 

[A  title  to  one  office,  which  is  a  qualification  to  hold  another  office, 
is  not  within  stat.  3.  of  32  Geo.  3.  c  58.  respecting  derivative  titles^ 
and,  therefore,  although  the  party  has  exercised  the  first  for  six  years, 
the  court  will  make  tne  rule  nisi  for  an  information  in  nature  of  quo 
warranto^  for  exercising  the  second  office,  upon  a  defect  of  title  tp  the 
first,  absolute.     2  M.  &  S.  71.] 

(B)  mhtti  not 

But,  by  the  st  18  Ed.  1.  of  quo  warrantoy  every  one  who  had  a  fran- 
chise before  the  time  of  R.  1.,  and  can  prove  his  enjoyment  afterwards, 
by  verdict,  or  other  means,  his  fi*anchise,  &c.  shall  be  confirmed. 

And  therefore,  if  it  appears  upon  a  quo  warranto^  that  the  defendant 
has  enjoyed  time  whereof,  &c  franchises,  &c.  which  lie  in  prescription, 
or  those  which  lie  m  cl^arter,  by  grant  within  the  time  of  R.  1. ;  or,  if 
granted  before,  if  they  be  confirmed  or  allowed  since^  he  shall  not  be 
ousted  of  them.  2  Inst.  495.    9  Co.  28. 

[It  does  not  lie  for  erecting  a  warren.     Str.  637*    2  Ld.  Raym. 
1409.] 
[It  does  not  lie  for  a  forfeiture  by  non-attendance.    Str*  819.] 
[The  court  will  not  grant  information  quo  warranto  for  making  a 
rabbit-warren,  nor  for  setting  up  a  fiur :  the  remedy  is,  by  application 
to  attomev-general,  who  may  grant  it     B.  R.  H.  261.] 

[Nor,  tor  holding  a  courtrleet  in  a  manor ;  for  it  is  a  private  right, 
and  may  be  had  in  a  civil  action.     Andr.  14.] 
[Nor,  where  two  sets  of  churchwardens  are  sworn  in.     Str.  1196.]   • 
[An  information  in  nature  of  quo  warranto  will  not  lie  for  encouraging 
the  exercise  of  a  fitmchise.     3  Burr.  1812.     1  Blk.  579.] 

[An  information  in  nature  of  quo  warranto^  will  not  be  granted  to 
a  corporator,  who,  though  he  did  not  concur  in  the  defective  election, 
afterwards  acquiesced  therein ;  the  circumstance  of  his  not  opposing 
the  parties'  subsequent  election  to  a  necessary  annual  office,  and  then 
attending  official  meetings  at  which  he  presided,  is  not  an  acquiescence. 
1  East,  38.] 

[An 
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[An  in&nnation  in  the  nature  of  quo  "warrdntQ^  will  be  refused  to  a 
niere  stranger  who  has  no  concern  tidth  the  corporadon.     I  East,  46.] 

[An  infonnation  in  nature  of  quo  warranto^  will  only  lie  for  what  are 
nsuipations  on  the  rights  or  prerogatives  of  the  crown.    4  T.  R.  381.] 

[An  infonnation  in  nature  of  quo  warranto^  does  not  lie  for  th^  office 
of  dmrch-wardenl    4  T.  R.  38 1 .] 

[If  drcamstances  are  rery  strong  in  favour  of  a  corporate  franchise^ 
aod  asainst  the  application  for  an  information  quo  warranto^  the  rule 
m  w31  be  discharged,  and  with  costs.    4  Burr.  1963.] 

[An  information  m  nature,  &c,  will  not  be  granted  agunst  a  member 
of  a  corporation  now  dissolved,  for  continumg  the  exercise  of  his 
office.    S£a8t,il9.] 

[To  found  a  quo  warranto  information,  there  must  have  been  a 
possession  or  exercise  of  the  office  in  question;  a  mere  claim  thereto, 
ssatender  to  be  srworn  in,  is  not  sufficient    5T.R.85.] 

[The  court  will  not  decide  the  validity  of  the  election  of  a  cor- 
ponlion,  if  the  question  is  new  or  doubtfid,  on  a  rule  to  show  cause 
(at  an  information  in  nature  of  quo  warranto.    Dougl.  397.] 

[An  information  in  nature  cf  a  quo  warranto^  does  not  lie  for  a 
ooiponitor  whose  title  (or,  where  derivative,  when  the  original  title) 
is  no  better  than  the  title  questioned,  and  who  therefore  has  himself 
DO  tide  if  his  objection  prevails.    6  T«  R.  503.] 

[hiformation  in  nature  of  a  quo  warranto^  will  not  be  granted  after 
«x  vears'  possession.    4  T.  R.  282.  etiam  stat.  32  Geo.  3.  c.  SSJ] 

[Nor,  where  the  defect  of  defendant's  title  is  stale,  as  of  twentv-nine 
jeais*  standing  and  has  never  been  questioned  before.  1  B.  M .  433. 
Or,  within  twenty  years.  Cowp.  59.  Dougl.81.  (3T.  R.  310.) 
4Bnrr.252S.     lT.k.3.] 

[Bnt  possession  of  a  corporate  franchise  for  less  than  twenty  years, 
is  not  of  Itself  a  sufficient  objection  to  an  infonnation  in  the  nature  of 
^warraniOf  1^  try  the  validity  of  a  title  to  such  franchise.  2  Term 
Bcp.  767.]  ^ 

(C)  €bt  proceeDtng  in  a  quo  Warranto. 

(C  1.)  In  what  court  it  shall  be« 

By  the  st.  made  6  Ed.  1.  (but  proclaimed  30  Ed.  1.  and  tlierefore 
printed  of  that  year,  2  Inst.  279.)  all  persons  ought  to  enjoy  their 
fiuchises,  if  not  usurped  over,  till  the  coming  of  the  king  or  justices 
inqrre. 

And  therdjy,  and  by  the  st.  18.  Ed.  1.  when  justices  in  eyre  were 
in  bein^  a  quo  warranto  lay  before  them.    2  Inst.  498. 

["(C  S.  a.)  Preliminaries.] 

[A  corporator  must  be  disfranchised  by  the  corporatkm  for  non- 
fcndence,  before  an  information  in  nature  o{  quo  warranto  can  ,be 
applied  for ;  as,  where  by  the  constitution,  the  corporator,  by  removing 
TOD  the  bofouch,  vacates  his  office.  It  would  be  productive  of  in-  . 
convenience  to  bold  Aat  i\on*residence  is,  ipso  Jacto,  a  disfranchise- 
tteot    2  T-  R.  772.] 

O  2  '  [(C  2.  b.) 
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[(C  2.  b.)  Application  for.] 

[in  support  of  an  information  in  nature  of  a  quo  "ooarrantOj  the  r^ 
lator  may  use  the  affidavit  of  those  who  have  concurred  in  the  de* 
fendant's  election.    4  T.  R.  223.] 

[An  information  in  nature  of  quo  imrranto^  will  not  be  granted  after 
a  lapse  of  twelve  years,  upon  an  affidavit  of  belief  only,  which  id 
contradicted  by  entries  in  the  corporation  books.     3  T.  R.  310.] 

[An  affidavit  in  support  of  an  information  in  nature  of  quo  warranio^ 
must  state  the  mode  of  election  to  the  office  in  question,     3  T.  R.  596.] 

[An  affidavit  in  support  of  an  application  for  an  informadon,  in 
nature  of  quo  warfanto^  for  usurping  the  corporate  office,  contrary  to 
the  provisions  of  a  particular  charter,  must  state  that  sudi  charter  has 
been  accepted,  dr,  whence  the  same  thing  may  be  inferred,  been  acted 
upon.  It  must  appear  that  the  constitution  alleged  to  have  heetk 
^  violated,  is  an  existing  one.     4  M.  &  S.  253.] 

[If  the  affidavits  m  support  of  an  information  in  jiature  of  quo 
i/xtrrantoj  be  deficient  in  the  statement  of  necessary  facts,  recourse 
may  be  had  to  the  affidavits,  in  answer,  in  which  they  are  detailed. 

3  T.  R.  596.] 

[Where  the  merits  of  the  election,  if  any,  are  sufficiently  brought 
into  question  by  the  affidavits,  and  where  it  is  not  denied  by  the  de- 
fendant ;  an  information  in  nature,  &c.  will  be  granted,  though  the 
fact  of  the  elecdon  is  not  precisely  sworn  to.     2  East,  177.] 

[An  affidavit  in  support  of  an  application  for  an  information  in 
nature  of  quo  warrantOy  cannot  be*amended.     4  M.  &  S.  253.] 

[A  rule  nisi  is  obtained  in  Trinity  term,  against  several  for  an  in- 
formation in  nature  of  quo  warrantOy  for  usurping  coiporate  offices. 
Between  Trinity  and  Michaelmas  term  they  resign,  and  their  resigna- 
tions are  accepted.  Held,  that  the  rule  must  be  made  absolute,  this 
circumstance  of  the  resignation  being  no  answer  to  it,  though  it  might 
regulate  the  discretion  of  the  court  in  imposing  the  fine.  2  M.  &  S.  75.] 

[The  Stat,  of  33  Geo.  3.  c.  58.  which  passed  for  the  quieting  the  pos- 
sessions of  persons  who  had  exercised  franchises,  and  for  preventing 
others  from  lyhig  by  for  a  length  of  time,  with  latent  objections  to 
their  titles,  enables  a  defendant  to  an  information  in  the  nature  of  quo 
vxxrrantOy  to  plead  that  he  held  or  executed  the  office  six  years  before 
the  exhibiting  of  the  information.  This  period  must  be  dated  fiY>m 
the  making  the  rule  absolute,  and  not  from  the  time  of  obtaining  the 
rule  nisi :  hence,  a  rule  nisi^  for  such  an  information,  will  be  dis- 
charged, if  it  appears  that  the  defendant  is  in  a  condition  to  plead 
the  statute;  to  make  it  absolute  would  be  nugatory.    2  M.  &  S.  71.] 

[Whether,  where  the  ori||^nal  ground  of  application  in  nature  of,  &c. 
fails,  it  will  be  granted  for  the  trial  of  an  incidental  and  secondary 
question.     4  East,  327.] 

(C  2.  c.)  What  process. 

By  ;the  st.  6  Ed.  1.  (printed  30  Ed.  1.)  the  sheriff  shaU  make  pro- 
clamation forty  days  before  the  eyre,  that  all  appear  to  show  mto 
warranto  they  claim  their  franchises;  and  ,if  any  makes  de&ult,  his 
firanchise  shall  be  seised  into  the  king's  hands,  till  he  appears,  nomine 
districUonisy  and  then  replevied,  if  he  answer  immediately;  if  he  exr- 
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teptSj  that  he  ought  not  to  answer  without  an  CHiginal,  it  shall  be  in<^ 
qoired,  whether  he  himself  usurped ;  and  if  found  so,  he  shall  answer 
immediately  without  an  original ;  if  he  found  that  his  ancestor  died 
seised  of  the  franchise,  an  original  shall  be  sued  in  this  form  :  Bexj  &c. 
sum  per  bonos  summonitores  A.  quod  sit^  &c.  ostensurus  quo  warranto 
ifnet^&i. 

If  A.  appears  upon  the  original  he  shall  answer,  and  rcfplication- 
and  rejoinder  shall  be  made,     fiy  the  same  statute. 

If  he  does  not  appear,  nor  is  essoined,  it  shall  be  as  in  eyre.  By 
the  $ame  statute. 

And  therefore,  the  first  process  agsunst  the  defendant  in  a  quo- 
warranto  is  summons.     1  Sid.  86. 

If  he  does  not  "appear  thereon,  judgment  shall  be  for  s^sure. 
1  Sid.  S6.     2  RoL  46. 

So,  in  an  information  in  the  nature  of  a  quo  tvarrantOj  the  first 
process  shall  be  a  venire  facias.     Co.  Ent.  527.  b.     1  Sid.  86. 

If  the  party  does  not  appear  the  same  term,  he  shall  lose  his  fran- 
chise for  ever.     2  inst  282. 

If  he  does  not  appear  upon  the  venirefaciasy  there  shall  be  a  di!s- 
trif^as.     1  Sid  86.     1  Sal.  S?^. 

If  he  appears,  his  franchises  shall  be  replevied  of  right.    2  Inst.  282. 

If  an  information  be  against  a  corporation,  the  first  process  shall  be 
summons,  and  afterwards  distringas  in  infinitum,     Carth.  SOS, 

And  fifteen^-days  ace  suflScient  between  the  teste  and  return.  R. 
Carth.  503. 

And  if  there  be  no  appearance  uipoa  the  distringas^  the  issues  may 
be  estreated.     R.  Carth.  503. 

So,  upor  an  inquisiticm  returned  into-the  exchequer  of  an  usurpation 
of  fiandiises,  a  distringas  shall  issue  against  the  usurper,  who  there- 
upon may  appear-  tad  plead.     Co.  Ent  531. 

If  an  usurpation  be  by  a  corporation,  process  shall  be  against  them 
by  their  corporate  name.  Q.  W.  16.  Treby's  argument.  Vide  post.(C  3.) 

If  it  be  for  usurping  to  be  a  corporation,  it  shall  be  against  the 
natural  persons  who  usurp,  or  by  a  name  which  comprehends  them. 
Q.  War.  4-15.  Treby's  argument.  —  Quo  W.  69.  Pollexfen's  argu- 
ment   Vide  post  (C  3.) 

[(C  2.  d»)  Mode  of  conductitig  itj 

[After  an  information  in  nature  of  quo  warranto^  has  been  granted, 
the  court  will  not  interfere  to  control  the  manner  of  conducting  it  \ 
therefore,  having  ^ranted^  ope  for  claiming  to  be  common  councilman, 
they  refiised  to  strike  out  or  direct  a  noUe  prosequi  to  be  entered  to 
a  replication  controverting  the  defendant's  title  as  freeman,  which  he 
had  pleaded  as  introductory  to  that  of  commpn  councilman^  4  T*  R. 
276.] 

[(C'2.  6.)  Quashing  it] 

[A  quo  warranto  information  cannot  be  quashed  on  motion,  though 
bodi  parties  consent     4  Burr.  2297.] 

(CS.)  Information. 

The  general  proceeding  is  by  information  for  the  king,  by  his  at« 
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torn^-geneml,  affainst  any  usurper  of  firanchiBeSy  &c.  to  show  9110 
loarranto  he  uses  Uiem.    Co*  "EoL  527*  b* 

So,  against  him  who  eicercises  a  power  unlawfully ;  as,  if  a  mayor^ 
&C.  admits  to  freedom  persons  who  have  no  right ;  for  there  is  no 
other  remedy.     1  Sal.  374. 

[And  even  after  twenty  years'  quiet  possession,  the  king  may  pro« 
secute  by  his  attorney-general.     1  Term  Rep.  8.] 

By  the  st  9  Ann.  20.  an  information  in  the  nature  of  a  fuo  wammiOf 
may  be  granted  by  leaTe  of  court,  at  the  relation  of  any  deskoig  to 
sue,  against  any,  who  intrudes  into,  usurps,  unlawfully  holds,  or  ex* 
ecutes  any  offices,  ox  franchises  dT  a  corporation. 

[The  practice  in  informations  in  nature  of  7110  warraniOf  is,  for  die 
parties  upon  whose  affidavits  the  rule  for  the  information  is  obtained, 
afterwards  to  make  such  person  as  they  think  fit  relator ;  so  that  the 
relator  is  prima  fada  to  be  considered  as,  the  real  prosecutor ;  an 
application,  therefore,  thi^  the  prosecutes  may  give  security  fin:  costs 
on  account  of  his  poverty,  will  be  dismissed;  aliter.  bad  it  shown 
that  he  was  only  an  instrument  in  the  hands  of  others.  -2  M.  &  S.  346.] 

[Information  on  this  statute  lies  not  against  a  coiporation  as  a  body, 
but  only  against  individuals  usurping  franchises  in  a  corpojatiou*. 
Information  against  a  corporation  is  always  by  the  atfomey-genenal. 
2  B.  M.  869.] 

[And  these  informaticms  are  no  longer  granted  as  of  eourse ;  but 
the  court  will  consider  all  the  circumstances  of  the  oiuse  before  they 
disturb  the  peace  of  corporations.     1  Term  B^p.  S.] 

And  where  the  rights  of  several  persons  may  be  properly  tried  in 
one  information,  the  court  may  order  one  against  several. 

[One  informati(m  only  may,  by  leave  <^  the  court,  be  exhibited 
under  the  Irish  stat.  19  Geo.  2.  C.  2.  s.  4.  against  the  same  persons  for 
usurping  different  franchises.  A^d  there  is  no  occasion  td  stale  such 
leave  on  the  record.     Cowp.  489.] 

[There  must  be  separate  iiifiMrmations  against  several  iot  vsurptng 
separate  offices  of  the  same  corporation,  in  order  to  enable  each  de- 
fendant to  disclaim^  the  o£fence  not  being  j<mit.  Though  one  only 
may  be  tried,  and  die  rest  suspended  upon  an  ondertaking  of  the 
other  parties  to  disclaim  accorduig  to  the  event  of  the  trial.  The 
court,  therefore,  will  not  consolidate  them.     2  M.  &  S.  75.] 

[Ail  information  against  persoifi  by  the  name  of  the  mayor  and 
citizens  of  C.  for  clauning  to  be  a  body  corporate,  imports  not  that 
they  are  a  corporation,  but  the  contrary.     2  T.  R.  515.] 

[Afler  rules  are  made  absolute  for  four  informations  agaipst  four 
defendants,  the  court  may  direct  th^t  there  shall  be  only  onein«- 
fonnation  against  all  the  four  defendants.     1  B«  M.  573.] 

If  an  informatiQn  be  for  using  a  franchise  by  a  corporation,  it  ought 
to  be  against  the  corporation.  .  2  Rol.  115. 

If  for  usurping  to  be  a  corporation,  it  ought  to  be  against  the  par- 
ticular persons.     2  RoL  115. 

[If  it  does  not  appear  whether  a  court,  at  which  election  was  made, 
was  .competent  or  not,  the  court  will  grant  information;  or  where  any 
other  material  points  are  doubtful.     3  B.  M.  1485.] 

[Whether  B.  R.  can  grant  it  on  the  application  of  a  private  person, 
for  usurping  a  market  upon  the  crown.     3  B.  M.  1812.] 

.     [The 
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£Tlie  court  will  not  grant  it  on  oath  of  belief  oF  non-residence,  de- 
fendant swearing  to  his  residence,  and  paying  scot  and  lot;  and  the  rule 
may  be  discharaed  with  costs.     4  B.  M.  1 963.  20^4.] 

[The  defendant  having  prior  connections  with  a  borough  town> 
previous  to  his  election  to  the  office  of  baili£P,  for  which  residence  is  a 
necessary  qualification,  took  a  house  at  first  for  four  years ;  but  after^ 
wards,  at  his  landlord's  request,  for  one^  and  slept  there  one  ragfat  be- 
fore the  election,  and  did  not  return  for  near  a  month,  when  he  stayed 
two  days,  but  retained  possession  of  his  house  under  his  lease  the  whole 
time ;  the  taking  of  the  house  appearing  to  the  court  to  be  bondjfide,  was 
boiden  a  sufficient  l^al  residence  to  satisfy  the  qualification  required. 
5  T.  R.  466.] 

[An  information  was  granted  in  order  to  try  whether  a  residence  in 
a  borough,  previous  to  an  election,  which  required  residence,  were  bond 
jUe  or  not :  it  appearing  that  the  defendant,  tnough  in  treaty  for  a  house 
in  the  borough,  had  only  hired  lod^ngs  diare,  and  had  resided  there 
a  very  few  nights  in  his  journey  to  and  from  other  places.  6  T.  R. 
560.] 

[The  court  will  not  grant  it  if  the  informant  hath  acquiesced  in  tlie 
usurpation,  and  is  partiucer  of  the  guilt,  or  shows  no  right  of  himself  or 
others,  which  depends  on  invaliobting  defendant's  title,  or  the  objec- 
tion cured  by  long  subsequent  conduct,  or  the  consequence  prove  ratal 
to  the  corporation,  which  has  been  drawn  into  acts  oy  the  informant 
which  he  would  now  turn  to  their  destruction.  4  B.  M.  2022.  2120. 
1  Term  Rep.  8,  4.] 

[And  the  circumstance  of  the  relator^s  stonding  in  the  same  situation 
with  the  defendant,  or  its  i^ipearing  that  the  corporation  must  neces^ 
sarily  be  dissolved,  by  impeaching  the  defendant's  title,  and  the  tide  of 
diose  who  claim  under  him,  wiHgovem  the  discretion  of  the  court,  in 
refusing  such  an  application.     2  Term  Rep.  767*3  ' 

[An  i^lication  for  an  information  made  on  the  affidavits  of  several 
persons,  of  whom  all  but  one  have  consented  to  the  election  proposed 
to  be  impeached,  may  be  granted  on  the  affidavit  of  that  one,  if  he 
avcywhimselfto  be  the  relator.    4T.  R.  223.]      , 

[The  court  will  not  permit  a  corporator  to  file  an  information  against 
another  for  a  defect  of  titie,  which  equally  applies  to  his  own,  or  to  the 
title  of  diose  under  whom  he  claims.     6  T.  R.  503.] 

[After  the  death  of  a  mayor,  the  court  will  not  grant  an  informatioit 
to  impeach  a  derivative  tide,  where  the  mayor  died  in  the  undisturbed 
possession  of  it.     1  Term  Rep.  4.    Queere.] 

[The  court  will  not  grant  an  information  to  impeach  a  derivative 
titles  if  the  person  clidming  the  original  titi^  has  been  in  the  undisturbed 
possession  of  his  office  9ix  years.    4  T.  R.  684.] 

[The  court  will  not  decide  the  validity  of  the  election  of  a  corporator; 
if  the  question  be  new  or  doubtful,  on  a  rule  to  show  cause  for  an  in- 
formation in  the  nature  of  a  quo  warranto*    Doug.  39^70 

(C  4.)  Plea,  &c* 

By  the  St.  9  Ann.  20.  the  defendant  shall  plead  the  same  term  the 
information  is  exhibited  by  that  statute,  unless  the  court  gives  further 
time« 

[The  time  of  pleading  to  informations  in  nature  of  quo  xvarrantOt  is 

O  4  regulated 
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regulated  thus :  after  the  defendant  has  appeared,  two  fonr-di^  rules  to 
plead  must  be  given ;  at  the  expiration  of  the  last,  a  peremptory  rule  ta 
plead  may  be  moved  for;  the  defendant  has  till  the  next  term.  6  T» 
R.  594.] 

And  the  defendant  may  disclaim  the  liberties  mentioned  in  the  in- 
formation.   Co.  Ent  527-  b. 

Or,  disclaim  as  to  part»  and  justify  as  to  other  part.  C!o.  £nt« 
529.  b. 

After  plea,  the  defendant  may  amend  his  plea,  paying  costs,  before 
demurrer  joined.     1  Sid.  54. 

[A  plea  to  an  information  in  nature  of  quo  XDorratitOf  may  be  amended 
after  argument  of  a  demurrer  thereto.     4  T.  R.  608.] 

[At  any  time  before  trial,  the  court  will  give  leave  to  defendant  to 
withdraw  his  p]ea,  and  plead  de  novo  on  terms.     4  B.  M.  2147.] 

[The  defendant,  in  an  information  in  nature  of  quo  parrantOj  is  en* 
titled  under  stat.  32  Geo.  3.  c.  58.  to  plead  several  pleas,  although  the 
limitation  of  time  does  not  form  one  of  them.     8  T.  R.  4670 

[Double  pleading  in  an  information  in  nature  of  quo  warrarUOj  is  only 
permitted  where  the  defendant  is  a  corporate  officer.    9  I^t,  469.] 

So,  the  defendant  in  a  quojparranto  may  by  plea  show  his  title  to  the 
liberties  claimed. 

And  in  sucli  case  he  ought  to  show  a  full  tide  to  himself.  9  C!o.  24.  b» 
R.  2  Leo.  28.     Hard.  456. 

As,  if  the  king  grants  bonafelorium^  or  other  franchises,  which  lie  in 
charter,  to  an  abbot,  &c.  whose  possessions  come  back  to  the  crown^ 
and  the  king  re-grants  bonafelonum^  &c.  adeopleneprout  abbas  habuit; 
in  a  quo  fvarranto  against  the  grantee,  the  defendant  ought  by  his  plea 
to  show  the  first  grant  to  the  abbot,  the  re-imion  in  the  crown,  and 
afterwards  the  re-grant,  &c.  R.  9  Co.  26.  a.  Per  Popham,  two  J. 
cont  Mo.  297. 

If  he  pleads  the  king's  charter,  he  ought  not  to  plead  that  he  granted 
and  confirmed ;  for  that  is  double.     1  Sid.  86. 

If  he  pleads  a  grant  of  an  office,  he  ought  to  show  it  to  be  an  ancient 
office.     Semb.  1  Sid.  86.  , 

He  ought  to  allege  the  thing  done  to  be  appurtenant  to  his  office. 
1  Sid.  86. 

If  he  pleads  a  grant  to  an  abbot,  &c.  he  ought  to '  show  for  what 
estate.     K.  Mo.  297. 

If  he  shows  a  privilege  to  him  as  a  copyholder,  he  ought  to  plead  it 
in  him  who  has  the  fineehold  at  least.     R.  Yel.  191. 

But  it  is  sufficient,  that  the  plea  be  as  general  as  the  information ; 
as,  if  a  quo  warranto  be  for  using  a  market,  toll,  &c.  it  is  sufficient  to 
make  title  to  the  market,  toll,  &c.  without  saying  how  much  the  toll 
was.     Pal.  81. 

It' he  claims  a  franchise  as  appendant  to  a  manor  which  came  to  the 
kin^  by  the  attainder  of  B.,  and  afterwards  was  granted  to  him ;  it  is 
sufficient  to  say  that  B.Juit  debito  modo  attindus.     Semb.  3  Leo.  72. 

So,  if  he  claims  franchises  by  prescription,  and  others  by  charter, 
he  may  conclude  eo  warranto  utitur  generally;  for  it  shall  be  taken  dis' 
tributive.     R.  Mo.  398. 

[By  a  new  charter,  the  election  to  on  office  in  the  corporation  was  to 
be  made  in  the  mode  in  use  at  a  particular  {)€riod  in  former  times.     A 

plea 
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plea  to  an  information  in  nature  of  quo  warraniOf  for  exercising  the  ofiSoe^ 
daimin^  it  under  an  election  pursuant  to  the  charter,  must  show  what    * 
mode  of  election  was  at  the  named  period,  in  what  way  soever  it  origi- 
DatedL    4T.  R.608.] 

[In  an  information  in  nature  of  quo  warranto^  the  defendant  pleaded 
a  charter  in  corporation,  whence  it  appeared  that  on  the  office  which 
the  defendant  was  accused  of  usurping,  namely,  that  of  mayor,  be- 
coming vacant  by  the  death  of  another  mayor,  was  to  be  elected  after  a 
prescribed  form :  the  defendant  then,  pleaded,  that  on  such  a  day  the 
office  of  mayor  became  vacant^  not  stating  by  what  accident  it  became 
racant,  and  showed  that  he  was  elected  in  the  form  prescribed.  Held, 
that  the  plea  was  bad,  since,  for  any  thinff  that  appeared,  the  vacancy 
happened  from  some  other  cause  than  the  aeath  of  the  mayor ;  and  also, 
for  any  thing  that  iqipeared,  there  was  to  be  a  different  mode  of  election 
where  the  vacancy  hapfiened  not  by  death,  than  in  the  case  where  it 
did.  Had  the  defendant  averred  that  there  was  no  provision  in  the 
charter  for  filling  up  the  office  of  mayor  in  any  instance,  but  that  of  a 
vacancy  by  death,  this  might  have  raised  a  presumption,  that  in 
instances  not  named  there  was  to  be  an  election  in  the  mode  which  is 
prescribed  in  the  instances  which  were  named;  but  the  want  of  such  a 
negative  all^ation  precluded  the  court  from  raising  such  a  presumption^ 
2  M.  &  S.  583.] 

[A  prosecutor  in  a  quo  iDarranio  information,  or  in  an  informati<ni  in 
nature  of  a  quo  voarrantOy  is  allowed  to  reply  specially,  and  to  put  as 
many  matters  in  issue  as  he  pleases ;  but  the  new  matter  .introduced  in 
the  replication  ought  to  be  consistent  with  the  matter  contained  in  the 
plea.    4  T.  R.  419.] 

[By  the  constitution  of  a  corporation  there  are  to  be,  inter  alioSf  one 
mayor  and  eleven  aldermen ;  on  the  vacancy  of  the  mayoralty,  the 
burgesses  are  to  nominate  two  of  the  aldermen  as  for  the  mayor,  and 
the  residue  of  the  aldermen,  of  whom  the  late  mayor  (being  an  alder^ 
man)  was  to  be  one;  or  the  major  part  of  them,  are  to  choose  one  of 
the  two.  In  an  information  in  nature  of  quo  warranto  against  the  de^ 
fendant,  for  usurping  the  office  of  mayor,  he  pleaded  that  on  such  a 
isy  the  office  of  mayor  was  vacant,  that  himself  and  one  J.  S.  were 
nominated,  and  that  himself  was  elected  by  .the  residue  of  the  aldermen. 
The  replication  to  the  plea  affirmed,  that  only  five  aldermen  were 
present  The  defendant  demurred.  Judgment  was  .given  finrthe  crown. 
For  the  defendant  had  not  shown  how  the  office  of  mayor  became  vacant^ 
and  no  presumption  could  be  formed  that  the  vacancy  was  occasioned  by 
an  accident,  which  prevented  the  late  mayor  fix>m  voting  as  one  of  the 
aldermen,  for  instance,  by  the  accident  of  death  or  forfeiture.  The 
inference  then  was,*  that  he  formed  one  of  the  **  residue  of  the  alder- 
meD«"  Five,  then,  were  not  a  majority ;  and  the  replication  therefor^ 
if  unanswered,  is  an  answer  to  the  plea.  The  d^ndant,  therefor^ 
should,  as  he  might  have  done,  rejoined,  by  stating  circumstances  to 
show,  that  five,  ifi  the  then  state  of  corporation,  constituted  a  majority. 
2M.  &S.58S.] 

[If  the  affidavit  annexed  to  a  plea  in  abatement  has  no  titles  the  plea 
shall  be  set  aside.     Str.  1 161.] 

[In  quo  warranto  against  particular  members,  .the  tide  of  other  mem- 
bers ie  facto  cannot  be^liscnssed.    Cowp.  5Q8.] 

[And 


302  QUO  WARRANTO. 

[And  where  the  right  of  election  is  in  freemen  in  their  corporate 
capacity,  the  onestion,  Whether  they  were  duly  chosen  or  not  ?  is  not 
to  be  tried  at  tne  election  of  a  third  person.     Cowp.  507.] 

[Where  a  voter  is  in  possession,  the  rights  of  the  electors  cannot  be 
discussed  in  a  trial  of  the  rights  of  the  elected,  at  least  without  notice. 
Cowp.  503.2 

[To  prove  the  esdstence  of  an  afm*egate  corporation  consisdng  of 
different  incorporated  trades,  entries  ^admission  into  the  several  trmes 
are  admissible  evidetaice.    Doug.  S74.] 

(C  5.)  Judgment 

In  a  ^110  warranto^  there  shall  be  judgment  immediately  for  the  king, 
if  the  defendant  disdaims.     Co.  Ent.  537.  b. 

If  the  king  cannot  have  the  franchise  daimed,  judgment  shall  be  that 
the  defendant  be  ousted  of  it  Co.  Ent.  527.  b.  530.  Per  lEIolt,  Sho. 
280.    4  Mod.  58.     2  Mod.  Ca.  284.    2Cro.260. 

So,  in  an  information  for  nsing  an  authori^  to  which  he  has  no  right. 
1  Sal.  374. 

Ifafranduse,  or  liberty,  which  may  subsist  in  the  crown,  be  for- 
feited, the  judgment  in  a  quo  njarranto  for  it,  either  for  seising  or  oust- 
ing will  be  proper.     Per  Holt,  Sho.  280. 

if  the  inmchise  was  created  by  the  king,  and  may  subsist,  &c.  the 
judgment  for  seisure  will  be  the  most  proper.     Sho.  280. 

Sof  judgment  diall  be,  for  seisure  of  the  franchise  into  the  king^s 
hands,  in  a  qoo  voarranio  for  a  franchise  not  granted  by  the  king. 

I  Sal.  374. 

If  judgment  be  for  seizure  of  the  franchise,  all  frtmchises  incident, 
or  subordinate^  granted  by  the  same  charter,  Itre  also  forfeited.  R. 
Pal.  82. 

So,  by  the  st  9  Ann.  20.  if  the  defendant,  on  information  pursuant 
to  that  statute^  be  found  guil^  of  usurpation,  intrusion  into,  unlawful 
holding,  or  executing  any  offices  or  franchises  there  named,  the  court 
may  mve  judgment  <»  ouster  as  well  as  fine,  and  costs  shall  be  recovered 
on  eiuier  side. 

If  the  defendant  be  found  duly  elected,  but  not  sworn  into  the  office, 
there  shall  be  judgment  of  ouster.    8  Mod.  234.     Str.  582.    3  Bro.  P. 

c.  173.  J.  a 

[The  stating  that  the  defendant,  who  was  elected  to  an  office,  had 
tendered  himself  to  be  swoni  into  it,  is  insufficient.  5  Term  Rep. 
85.3 

And  no  mandamts  lies  to  swear,  till  that  judgment  be  reversed. 

II  Geo.  1.    8  Mod.  234. 

[There  must  be  an  user  as  well  as  a  claim  of  a  franchise  in  order  to 
found  an  application  for  an  information  in  nature  of  quo  toarrantOt  for 
the  judgment  is,  that  he  shall  be  fined  pro  usu  et  usurpatione.  Say.  245. 
BuU.Ni.Pri.211.] 

So,  if  the  attorney-general  confesses  the  defendant's  plea,  there  shall 
be  judgment  for  the  allowance  of  the  frtmchises.  Co.  Ent  535.  b.  537. 
a.  549.  564. 

But,  a  confession  by  the  attorney-general  does  not  bind  the  king^ 
where  the  matter  is  not  private,  but  concerns  the  public.     1  Rol.  112. 

So,  a  confession  by  the  attorney-general,  if  it  be  not  after  a  plea 

upon 
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upoD  leoDrd^  does  not  warrant  the  court  to  ^ve  judgment  against  the 
long.    Semb.  Sav.  19. 

Sq^  a  confession  by  the  attorney-general  does  not  conclude  theking^ 
or  the  court,  in  a  point  of  law ;  but  only  as  to  the  &ct«    R.  2  BuL  296. 

[If  defendant  confesses  usurpation  for  part  of  the  time  only,  and  from 
thence  msists  on  election,  there  cannot  be  judgment  oi  ouster^  but  only 
tofiatur  jrojine.    Str.  95S.] 

[If  a  mayor  sufiers  judgment  to  go  against  him  by  de&ult,  though  his 
whole  expenses  are  offered  to  be  paid,  who^by  the  rights  of  others  are 
affected,  judgment  may  be  set  aside,  and  another  person  admitted  to 
defend  in  his  name,  indemnifying  him.    4  B.  M.  2277*3 

[The  defendant  must  show  a  title^  nor  need  the  king  traverse  any 
riling  but  the  title  set  up ;  if  one  material  issue  is  found  for  the  crown, 
the  crown  must  have  judgment     4  B.  M.  214S.] 

[If  a  defkidant^  upon  an  information  in  nature  olquo  loarrantOy  feils 
in  the  tide  he  sets  up,  judgment  must  be  for  the  crown.    4  Burr.  2 1 43.] 

{Semhky  that  if  the  title  to  a  corporate  office  is  only  defective  from  an 
irregular  swearing  in  the  judgment  against  the  par^  in  an  information, 
in  nature  otquo  vxarranto^  should  be  a  judgment  mcapiahar  projine  for 
the  temporary  usurpation,  or  a  judgment  of  quosjue^  and  not  a  general 
jodgment  of  ouster.    2  East,  75.     9  East,  246.] 

[One  who  had  judgment  of  complete  ouster  against  him,  upon  a  dis- 
claimer generally,  in  an  information  in  nature  of  quo  vxtrrantOf  is  pre- 
dnded  from  afterwards  setting  up  his  <»iginal  right;  though  he  was 
svom  in  subsequent  to  the  judgment,  under  a  peremptory  numdamus  ; 
fer  a  mandamus  to  swear  in,  confers  no  title.  2  East,  75.  Id.  85.  as 
to  the  last  point] 

[On  a  judgment  for  the  relation  in  an  information  in  the  nature  of  a 
jvonarran/o,  he  is  entitled  to  costs.     1  Anst  178.J 

[There  is  no  analogy  between  iiiformations  in  nature  of  quo  "warranto 
tnd  dril  proceedings.  The  rule  of  K.  B.  therefore  in  dvil  suits^  that 
a  plaintiff  is  entitlea  to  the  costs  of  those  issues  only  which,  are  found 
for  him,  does  not  govern  in  these;  toudung  which  the  rule,  founded 
OD  uniform  pracdce,  is,  that  the  prosecutor  succeeding  on  one  issue 
ooly,  and  having  judgmoit  iAomter  thereon^  is  entitled  to  the  costs  of 
all  the  issues.     lT.R.458.] 

[The  word  ^  places,"  in  the  stat  9  Ann.  c.  20.  meains'places  of  the 
nme  kind  with  those  before  enumerated^  to  which  alone,  therefore, 
the  provisions  of  the  act  extend.  Henc^  under  the  5th  section,  the 
court  cannot  award  costs  to  the  relator,  in  an  information  in  nature  of 
^  ttmrroft/a,  for  usuipi^g  the  office  of  constable,  the  same  not  being 
a  borough  or  corporate  office.     5  T.  R.  S75.  881. 

(C  6.)  The  effect  of  the  judgment 

The  judgment  in  a  quo  "warranto  is  final ;  for  it  is  in  the  nature  of  a 
writofncht     1  Sid.  86. 

And,  &erefore,  if  judgment  be  against  the  king,  the  king  shall  be  for 
e?er  bound,  as  to  the  thuig  adjudged.     1  Rol.  112. 

So,  if  judgment  be  against  the  kins  upon  a  confession  by  the  at-, 
foniey-general,  it  shall  never  afterwards-  be  re-examined  for  a  matter 
in  &ot;  for  as  to  the  &ct,  it  is  conclusive,  though  not  as  to  the  law. 
Hard.  129. 

But, 
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But,  upon  a  judgment  against  a  corporation  for  seising  of  their  liber- 
ties, the  corporation  shall  not  be  seised  or  dissolved.     4  Mod  58. 

And  there  cannot  be  judgment  against  a  corporation  but  in  their 
politic  capacity.     4  Mod.  58. 

(C  7-)  Execution. 

After  judgment  for  seisure  of  liberties  into  the  king's  hands,  a  writ 
of  seisure  shall  issue  to  the  sheriff.     Co.  Ent  589.  b. 

And  thereon  the  sheriff  shall  return  a  seisure.     Co.  Ent.  540.  b. 

[A  defendant  in  execution  under  a  writ  on  a  quo  'warranlo  informa* 
tion,  as  well  for  the  contempt  as  for  the  relator's  costs  indorsed 
thereon,  is  not  entitled  to  his  discharge  on  payment  of  the  fine  only*, 
4  T.  R.  809.] 


[RANSOM.] 

[A  purchase  by  the  owner,  in  a  neutral  country,  of  his  ship  con- 
demneid  there  as  prize  by  an  enemy,  is  illegal  as  a  ransom.  8  T.  R.  268.] , 

[An  action  does  not  lie  on  a  bill  of  exchange  given  to  the  plsdntiff  for 
money  advanced  by  him  for  the  express  purpose  of  effecting  a  ransom  ' 
contrary  to^stat  45  Geo.  S.  c.  72.     8  Taunt  6.] 

[The  property  in  a  ransom  bill,  secreted  and  not  delivered  up  to  the 
recaptor,  is  not  divested  by  the  recapture  of  the  vessel  with  the 
hostage  and  ransom  bill  on  board.     Dougl.  641.] 

[An  action  was  maintainable  by  an  alien  on  a  ranscmi  bill.  S  Bur... 
1784.     1  Blk.  563.     See  now  22  Geo.  8.  c.  25.    45  Geo.  8.  c.  72.] 


RAPE. 

Vide  Appeal,  (A  S.)— Justices,  (S2.  — Y12.) 


RATIONABILIBUS  DIVISIS. 

Vide  Droit  (L). 

RAVISHMENT  OF  WARD. 

Vide  Guardian,  (H  8.) 

RA^URE. 

"Vide  Abatement,  (Hi.)— Abiendmeot,  (T  6.)-*- Fait,  (F  1.) 


READING. 


IKeaotngr  a  oeeo. 

Vide  Fait,  (B  2.) 

Keotittis 
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EedDntg  a  tiW 

Vide  Parliament,  (G  12.  14,  15.) 


REBELLION.  ' 

Commtiei0ton  of  Rebellion* . 

Vide  Chancery,  (D  5.) 

REBUTTEK 

Tide  Garbanty,  (K  S.)  —  Pleader  (K). 


RECAPTION. 

Vide  Pleader,  (S  K  S2.) 

RECEIPT. 

(A)  ISUceipti  toben  allotoeD. 

(A  1..)  Of  a  termor  for  years,  p.  205. 
(A  2.)  Of  him  in  reversion  or  remainder,  p.  206. 
(A  3,\  Of  a  wife   upon  -  default   of  her  husband, 
p.  206. 

(B)  ^oio  tbe  proceeDtngr  0baU  te  upon  a  receipt 

(B  1.)  If  the  wife  be  received,  p.  207. 
(B  2.)  If  he  in  the  reversion,  p.  207. 
(B  S.)  How  the  party  shall  plead,  p.  20/. 
{B4.)  Judgment  by  or  against  tenant  by  receipt, 
p.  207. 

(A)  Heceipt ;  foben  aUotoeD. 

(A  1.)  Of  a  termor  for  years. 

Receipt  is,  when,  in  an  action  between  others,  a  stranger  piays  to ' 
be  received  to  defend  his  right,  or  interest. 

As,  by  the  st.  Oloc  11.  (which  is  the  first  statute  which  ffives  re- 
copt)  2  Inst  323.  if  the  tenant  of  the  fireehold  is  impleaded  oy  oolltt- 
noQ  to  oast  a  termor  of  his  term,  he,  before  ju^gment^  may  challenge, 
bis  tenn. 

And  therefore,  where  the  tenant  of  the  fireehold  makes  de&nlt|  or 
lenders  the  land,  or  says  nothing,  he  who  has  a  term  by  deed»  may 
pray  to  be  received  to  defend  his  interest.    2  Inst  82S 

So, 
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S09  tenant  by  statute-merchan'^  staple,  elegit^  &c    2  Inst.  S23. 

So,  if  the  tenant  vouches  A.  who  enters  into  warranty,  and  after- 
wards makes  ddault     £  Inst  324* 

So,  a  tenant  for  years  may  be  received  in  dower;  though  the  writ  be 
:against  him  and  another.    R.  3  Leo.  168. 

And  therefore,  he  who- prays  to  be  reedved  before  judgment,  sug- 

gists  a  collusion  between  die  plaintiff  and  defendant.     Rob.  Ent.  253. 
.  that  it  ought  to  be  su^ested ;  but  all,  except  Anderson,  agreed, 
that  it  is  not  traversable.  /  R.  3  Lc^  168-9. 

But  a  tenant  for  years  shall  not  be  received  upon  the  st.  of  Gloc.  1 1. 
for  &int  pleading  of  him  who  has  the  fineehold.    2  I^st.  323. 

(A  2.)  Of  him  in  reversion  or  remainder. 

So^  by  the  common  law,  if  tenant  for  life,  or  years,  by  collusion, 
and  to  the  fraud  of  him  in  reversion,  permitted  himself  to  be  impleaded, 
and  would  not  vouch  him,  as  he  might,  he  in  reversion,  without  being 
vouched,  might  appeai:  and  enter  into  warranty,  for  defence  of  his  right. 
2  Inst  344. 

And  now  by  the  st.  W.  2.  3.  if  tenant  in  dower,  by  courtesy,  for 
life,  or  in  tail,  makes  defeult,  the  heir,  or  he  in  reversion,  shall  be 
admitted  to  answer,  if  he  coves  before  judgment./  2  Inst  345. 

So,  if  a  lease  be  to  A.  and  B.,  and  upon  Bpntcipe  against  A.  alone,  ' 
he  makes  de&ult,  he  in  reversion  shall  be  received.     2  Inst  345. 

So,  thoudi  there  be  a  mesne  estate  for  life  between  the  tenant  whd 
makes  de&mt,  and  him  in  reversion.    2  Inst  346. 

So,  if  the  reversion  be  granted  for  life  to  B.,  who  does  not  pray  to 
be  reicdved,  the  reversioner  in  fee  may.    2  Inst  346. 

So,  if  the  tenant  surrenders  to  him  in  reversion,  though  he  has  not 
properly  a  reversion,  he  shall  be  received.    -2  Inst  J346. 

So^  he  shall  be  received,  where  the  tenant  pleads  nil  dicit,  or  departs 
in  despite  of  the  court    2  Inst  346. 

So,  if  the  tenant  be  only  of  a  rent,  by  equity,  the  reversioner  shall 
he  received.    2  Inst  346. 

So,  by  thest  13  R.  2.  17.  he  in  reversion  who  prays  to  be  received, 
shall  find  surety  of  the  Issues  of  the  lands  in  demand. 

But  the  king  cannot  be  reoeiv^;  for  he  cannot  be  a  tenant^  or  in 
Joco  tenentis,    2  Inst  ^6. 

Nor,  he  in  reversion  after  an  estate-tail  general,  or  special ;  for  the 
.statute  shall  be  understood  of  tenant  in  tail  after  possibility  only, 
"2  Inst  345.     1  And.  1 33.    4  Leo.  51. 

So,  a  reversion  ought  to  be  vested  in  him;  for  acondition,  or  possi- 
bility, is  not  sufficient.    2  Inst.  345. 

Sio,  regularly,  a  reversioner  shall  not  be  recdvedy  where  no  rever- 
sion is  in  him  at  the  time.    2  Inst  346. 

SOf  if  the  tenant  prays  in  aid  of  him  in  reversion^  who  reftisesi  he 
ahall  not  be  afterwanls  received.    2  Inst  345. 

(A  3.)  Of  a  wife  upon  default  of  her  husband. 

So,  by  the  st  W.  2.  3.  if  the  husband  be  absent,  or  will  not  defend, 

Gt  will  render  against  the  will  of  his  wife,  si  uxor  venerit  ante  judicium 

parata  petenii  respondere  el  jus  suum  defendere  admittatur. 

And 
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And  therefore,  in  a  real  action  against  husband  and  wife,  if  the 
busband  by  de&idt,  or  reddition,  loses  the  estate  of  the  wife,  she  shall 
be  received.     2  Inst  3^3. 

So,  upon  a  nieni  dedire,  or  nil  dicit  by  the  husband.     2  Inst  343. 

So,  upon  fiunt  pleading  by  the  husband.  Cont  per  Prisot  R,  ace 
S  EL  2.  Cont  per  Coke,  2  Inst  343.     (Ace.  Cro.  £1. 826.) 

So,  if  the  husband  makes  default  at  the  assizes,  though  judgment  is 
not  given  upon  his  de&nlt  without  a  trial.    R.  2  Leo.  9. 

So,  upon  a  de&ult  by  the  husband  to  the  petit  cape.     1  And.  18; 

Soy  if  the  husband  pleads  fidsely;  as,  non-tenure.    R.  Cro.  EL  826. 

And  it  is  not  a  good  counterplea,  that  the  husband  and  wife^  after 
defiuilt,  levied  a  fine  to  a  strancer.    R.  1  And.  18. 

But  if  the  wife  be  not  impleaded  with  her  husband,  the  wife  shall  not 
be  recdved.     R.  Mo.  242.     I  Leo.  8$. 

Yet,  he  in  remainder,  or  reversion,  may  be  received  and  plead  joint- 
tenancy,  &c  in  abatement     R.  Mo.  242.     1  Leo.  86. 

(B)  ^oto  tbe  proceeDing  ify^  be  upon  a  receipt 

(B  1.)  If  the  wife  be  received. 

If  the  wife  be  received^  there  need  not  be  a  dedaration  de  naoOy  for 
she  was  par^  to  the  suit  before.    R.  Cro.  £1.  826. 

(B  2.)  If  he  in  the  reversion. 

Bat  where  he  in  reversion,  not  par^  to  the  suit,  isL^  received,  there 
shall  be  a  declaration  de  nooo,  Cro.  1^.  826.  Cont  per  Dyer,  die 
other  J.  ace  Mo.  29.  R.  cont  per  all  the  J.  for,  venitparaius  respofi-- 
dere  to  the  demandant,  and  therefore  he  oiight  to  answer  immediately 
without  imparlance ;  for  he  takes  notice  of  the  demand.    Mo.  34. 

(B  3.)  How  the  party  shall  plead. 

After  receipt  of  a  tenant  for  years,  he  shall  be  allowed  to  plead  for 
the  safely  of  his  interest     2  Inst  S24.     Vide  Abatement,  (1 31.) 

Xenant  for  years  ought  to  traverse  the  tide  of  the  demandant,  or 
plead  in  bar  to  it     2  In^  323,  324. 

(B  4.)  Judgment  by  or  against  tenant  by  receipts 

Tenant  for  years  cannot  be  received  after  judgment     2  Inst  323. 

If  he  be  received  before  judgment  and  his  plea  allowed,  judgment 
shall  be  only  that  execution  for  the  demandant  be  suspended  during 
the  term.    2  Inst  3241 

And  though  there  be  such  judgment,  he  sh«ll  pay  his  rent,  shall  be 
subject  to  waste,  &c.    2  Inst  323. 


lEUceipt  of  parcel. 

Vide  Abatement^  (H  51.) 

Court  Of  receipt  in  erc&equer. 

Vide  CouBTS,  (D  4.) 
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RECEIVER. 

Vide  AccoMPT,  (A  ♦.  E  5.) 


[RECEIVER-GENERAL.] 

rlt  is  not  sufficient  that  the  receiver-^eral  swears  to  his  account 
before  the  5th  April,  to  enable  lum  to  set  tnstg>er  upon  a  parish,  unless 
the  account  is  declared  and  passed  within  that  time.    Wight  97.] 


RECITAL. 

Vide  Evidence,  (B 5.)  —  Fait,  (El.)  —  Grant,  (G  10.)  —  Parols, 

(A  19.)  —  Pleader,  (C  9.) 

iaccital  of  a  statute. 

Vide  AcTioM  upon  Statute  (G— H— I.)  —  Pleader,  2  S  2.) 


RECOGNIZANCE. 

Vide  Bail,  (O— P.)— DEbT,  (A  3.)  —  Enfant,  (B  4.)  —  Forcible 
Entry,  (D  20,  &c.  26.  27.)  —  Justices  of  Peace,  (B  S,  6,  7,  8.) 
—  Obligation,  (K).  — Parliament,  (L  47.)  —  Pleader,  (2  W. 
10.  34,  35.  — .  3  L  16.)  —  Statute  Staple,  (B). 


RECOMPENCE. 

Vide  DiSMES,  (E  10. 17.) 


RECORD. 

(A)  mb&t  in  matter  of  recoro.  p.  208. 

(B)  i^oto  tried,  p.  209. 

(C)  mb&t  tottl  6e  a  material  tariance.  p.  209. 

(D)  CQbat  not.  p.  210. 

(E)  Jl5o  atoetment  against  a  record,  p.  211. 

(F)  a  record  cannot  Ije  varied,  p.  211. 

(G)  a  record  remotied  from  one  court  to  anotber. 

p.  211. 
•    r(H)  Proof  of  a  record.]  p.  211. 
[(I)  ^itbdratoing  a  record.]  p.  211. 

(A)  SKElbat  id  matter  of  records 

A  record  is  a  memorial  of  a  proceeding  oir  act  of  a  court  of  re- 

oard,  entered  in  a  zoU  of  parchment  for  the  preservation  of  it.    Co.  L. 

in.b,  260. «. 

CAnd 


n^al  will  be  a  material  variance.  509 

[And  a  record  found  in  the  proper  office  must  be  intended  to  have 
been  always  in  the  plight  in  which  it  is  found ;  parol  evidence  shall 
not  be  admitted  to  prove  that  it  was  once  wrong,  and  has  since  been 
altered.     1  BL  Rep.  664.] 

[A  foreign  judgment  is  not  a  record ;  and  therefore  md  tid  record 
is  DO  plea  to  an  action  on  such  a  judmient,  though  the  plaintiff  has 
called  it  a  record  in  his  dedaration,  and  concluded  prout  patetper  re- 
cardmL    Doug.  1 .  ?•] 

[A  roll  is  not  a  record  till  it  is  put  in  the  bundle.     Fort.  355«] 

[An  affidavit  read  and  filed  becomes  a  record  of  the  court,  and 
cannot  be  takoi  off  the  file.    2  Wils.  871.] 

[If  record  is  lost,  the  court  may  order  a  new  entry.     Str.  141.] 

[If  writ  of  inquiry  is  executed,  costs  taxed,  but  final  judgment  not 
entered,  and  it  is  lost,  the  court  may  order  new  writ  of  inquiry,  and 
inqoisition  to  be  made  according  to  the  sheriff's  notes,  and  the  costs 
lobe  indorsed  according  to  commitment-bode     Str.  1077.  Andr.  12.] 

[An  extent  and  inquisition  being  lost,  may,  on  motion,  be  new  en- 
grossed finom  the  sheriff's  minutes  signed  by  the  jury.  Bunb.  88. 
n.  B.  Defendant  consented ;  and  dissent  Montague  B.] 

[So,  a  new  postea  may  be  made  fi'om  the  record  above,  and  the 
minntes  191  the  associate's  book.     Str.  1264.] 

[After  verdict,  record  of  nisipriusj  aad  writ  of  habeas  carpus  juraf. 
fast,  new  record  and  writ  may  be  made  out,  and  verdict  returned. 
Banies,  466.] 

[If  judgment-roll  is  carried  in  and  doquetted,  and  then  lost,  a  new 
ndi  may  be  filed,  on  motion,  many  years  afterwards.     Str.  833.] 

(B)  i^oto  tried. 

A  record  is  of  so  high  a  nature,  that  it  can  be  tried  only  by  itself. 
Co. L.  II 7.  b.    Vide  Trial  (A). 

If  issue  be  upon  nul  tiel  record,  where  the  record  is  alleged  in  the 
same  court,  day  shall  be  given  for  the  inspection. 

If  there  was  such  a  record  at  the  time  of  the  plea,  the  issue  shall 
be  for  the  plaindfi^  though  there  be  a  discontinuance  entered  upon  the 
record  before  the  day  given  for  producing  it.     R.  1  Sal.  329. 

But  if  7nd  tiel  record  be  pleaded  as  to  a  judgment,  outlawry,  &c. 
and  before  the  day  ^ven  for  producing  the  judgment,  &c.  it  is  re- 
Ter^d  by  error;  the  issue  shall  be  for  the  defendant;  for  by  the  re- 
versal it  IS  annulled  ab  initio.     I  SaL  329. 

(C)  mbsit  toill  he  a  material  tianance* 

If  a  man  pleads  nul  tiel  record^  and  there  be  a  material  variance  be- 
tween the  record  itself^  and  the  record  pleaded,  it  will  be  a  fiulure  of 
the  record ;  as,  if  a  recognizance  be  taken  before  a  judge  in  his 
diambers,  and  a  scire  facias  is  sued  upon  a  recognizance  before  the 
justices  in  court.     R.  Mod.  Ca.  42.     Vide  Pleader,  (3  B  13.) 

tif  in  debt  on  judgment  of  Hilary  term,  and  nul  tiel  record  pleaded, 
it  appears  to  be  a  juc^ment  of  Easter  term.     Fort  353.] 

If  the  name  of  any7)arty,  his  abode^  or  addition  varies.  1  Rol. 
754.  L  5. 

Or,  there  are  more  or  fewer  persons  parties.     1  Rol,  753.  1.  45. 
Vol;  VII.  P  If 
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If  it  be  for  difierant  parcels.     3  Co.  2.  a. 

Or,   difierent  damages  are  recovered.  '  1  Rol.  754.  K  40. 

If  in  trespass  for  an  assault,  15th  May,  9^  W.  8.  and  detaining  for 
twenty  days,  the  defendant  pleads  a  recovery  for  the  same  trespass, 
against  a  joint-trespassor,  and  the  record  is  for  an  assault  14th  May, 
and  detaining  for  ten  days ;  where  there  is  not  an  express  averment 
thatthey  are  the  same.     K.  Lut  945. 

If  a  recovery  be  recited  to  be  upon  an  affirmation  by  A.,  B.,  and  C, 
and  the  record  is  by  A.  and  B.  onlv.     R*  Mo.  Ca.  168. 

[If  certiorari  to  remove  conviction  against  A.  and  his  wife,  and  the 
return  be  of  conviction  against  A.  only;  for  this  variance  the  cer* 
tiarari  will  be  quashed.     Str.  116.] 

[If  judgment  is  on  several  promises,  and  entire  damages,  and  the 
scire  facias  recites  cufusdam  pramissionis^  it  is  variance,  and  cannot  be 
amended.     Str.  892.] 

[If  plaintiff,  in  an  action  against  sheriff,  says,  that  by  preoqpt  of 
the  kiiig,  &C.  and  on  md  tiel  record  it  appears  to  be  a  bill  of  Middlesex^ 
judgment  shall  be^  ;tftM//7q/ki^  retvr^bim.  -  Str.  1069.] 

(D)  mw  not 


But  if  a  record  has  not  a  material  variance,  it  is  not  a  fiulure  of 
record;  as,  if  in  an  action  upon  the  case  for  a  conspiracy  in  indicting* 
of  barretry,  it  be  alleged  that  it  was  coram  justiciarios  de  P.  necnon  ad 
diversasfdmias,  &c.  and  the  indictment  was  before  justices  of  the 
peace,  without  more ;  for»  as  justices  of  the  peace,  they  may  take  the 
in^ctmjent     R.  2  Cro.  32.    Yek  46. 

If  to  a  recognizance  pleaded,  md  tiel  record  be  ^plied,  and  there- 
upon a  recoffoizance  with  a  condition  be  produced.     PL  Com.  14.  b« 

If  to  an  mformation,  a  prior  information,  28th  April,  14  Xac.  for 
the  same  cause  be  pleaded,  and  upon  md  tiel  record  an  information, 
29th  April,  without  other  variance,  be  produced ;  for  it  was  prior. 
R.  Hob.  209. 

In  trespass,  the  defendant  justifies  by  an  execution  out  x>f  an  in- 
ferior court,  where  a  plaint  was,  and  afterwards,  viz.  2  Oct  84  Car.  2. 
judgment,  &c.  md  tiel  record^  the  record  of  the  judgment  produced 
was  25th  December,  84  Car.  2.  yet  a  good  execution.  Dub.  3  Lev. 
24S. 

If  a  variance  be  in  the  style  of  the  king,  as,  if  Scotland  be  omitted. 
S  Mod.  228. 

[If  the  record  has  a  date  in  words  at  length,  and  George  now 
king,  and  the  replication  has  the  date  in  figures,  and  also  in  words 
at  length  interlined,  and  George  the  Second,  now  king,  it  is  no  vari- 
ance; for  the  figures  and  the  Second  shall  be  rejected  as  surplusage. 
B.  R.H.  131.] 

If  the  judgment  pleaded  be  in  cur.  O.  protect,  Anglite  et  domin.  ei 
territor,  cuUnde  spectan,y  and  in  the  record  produced  {territor.)  is  omitted. 
R.  3  Mod.  227. 

If  a  patent  be  pleaded  without  mention  of  a  date,  and  upon  mil 
tiel  recordj  a  patent  be  produced  with  a  date.     20  H.  7.  7.  a. 

If  the  record  produced  varies  only  in  the  process,  or  continuanceiy 
(being  out  of  an  inferior  court,)  it  b  not  material.    R.  Hob. 

If 
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If  a  fine  with  proclamations  be  pleaded,  An.  SO  H«  8.  but  the  record 
produced  has  proclamations,  Pasch.  Mich,  and  I£l.  An.  30  H.  8.  and 
the  prodamatiQns  of  Trin.  are  entered  without  mention  of  the  year ; 
ibr,  of  necessity,  it  must  be  the  same  year.     R.  Dy.  234. 

[On  ntd  tid  record^  Segrave  for  Seagrave,  no  variance,  quia  idem 
mnat.    Str.  889.] 

[Dedaration  for  damages  only,  record  for  damages  and  costs,  is  not 
material.    Barnes,  274.] 

(E)  Ji^o  atiecment  againdt  a  rccorD. 

A  record  is  of  so  high  a  nature,  that  no  averment  can  be  taken 
agidiist  the  record.     Co.  L.  260.  a. 

So^  though  the  matter  be  only  supposed  by  the  record ;  as,  if  a  fine 
be  of  land  in  A.  and  B.,  it  cannot  be  averred  that  there  is  no  such 
▼OlasA.     1  Leo.  82. 

[The  record  of  a  court  of  competent  jurisdiction,  imports  in- 
controvertible veri^  as  to  all  the  proceedings  which  it  sets  forth  as 
hafiog  taken  place ;  an  averment  to  tne  contrary,  therefore,  in  pleading, 
cmnot  be  made.    2  M.  &  S.  S6S.'] 

(F)  a  recoro  cannot  6e  tjarieD^ 

So,  regularly,  a  thing  entered  upon  record,  cannot  be  veined. 

So,  in  the  same  term,  an  act  of  the  party,  entered  upon  record, 
shall  not  be  varied ;  as,  a  nonsuit  or  de&ult     Sal.  567. 

A  defimlt  of  the  defendant  in  ejectment  to  confess  lease,  entry,  and 
ouster;  though  the  plaintiff  consets.     R.  SaL  5^6. 

But  the  act  of  the  court  may  be  varied  in  the  same  term.     Sal.  567. 

[An  alten^tion  in  a  record  cannot  be  made  without  leave  of  the  court, 
erea  with  the  consent  of  the  opposite  party.    7  T.  R.  475.] 

(6)  HecorD  reinotieD  from  one  court  to  anotfier. 

How  a  record  shall  be  removed  for  error,  vide  Pleader,  (5  B  IS.) 

How  by  certiorari^  vide  Certiorari j  (A  1,  &a) 

A  record  removed  out  of  another  court  into  B.  R.  can  never  be 
remanded  after  it  is  filed,  in  the  same  or  in  another  term.  R. 
1  SaL  352.  * 

[(H)  IProof  of  a  record.] 

[It  is  sufficient  proof  of  the  copy  of  a  record,  that  the  original  was 
(^  to' the  witness  by  the  proper  officer,  and  that  the  copy  agreed.^ 

[(I)  saitbDratoing  a  recoro^] 

[A  record  may  be  withdrawn  unconditionally  on  a  fair  presumption 
arising  that  an  impartial  trial  cannot  be  had.] 

Vide  more  concerning  Record  in  Amendment  (K  1,  2. — ^N.)— En.- 
quest,  (A  2,  3.)— Estoppel,  (A  1.— E  1,  &c.)— Evidence,  (A  1,  &c.)— 
Forfdeure,  (A  2.)— Imprisonment,  (H  1.)— Pleader,  (E  18.— F  20.— 
6  e.— P  2.— S  14.  16.— 3  B  13.)— Praerogative^  (D  66.)— Retom, 

(E  4)— Sewers,  (D) Trial,  (A). 
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Vide  I^EAOER,  (2  W  IS.) 


RECORDARE. 

Vide  Ancient  Demesne,  (G  S.) — Droit,  (B  6.) — Pleader,  (3  K  8.) 


RECORDER. 

Vide  Franoiises,  (F  24.) 

]S.ecorDer  of  ILondon* 

Xlde  Certificate,  (B). —  London,  (E). 

RECOVERY. 

(A)  iaecotjerg.  infra. 

(B)  Common  recotjecg. 

(B  1.)  By  whom  it  may  be  suffered,  p.  219. 

(B  2.)  By  whom  not.  p.  214. 

(B  3.)  who  shall  be  a  good  tenant  to  the  prcscipe^ 

p.  215. 
(B  4.  a.)  What  the  effect  will  be,  if  there  be  not  a 

good  tenant,  p.  217*      • 
£(B  4.  b.)  Writ  of  summons.]  p.  217» 
(B  4.  c.)  Vouching.]  p.  21?. 
14.  d.)  Miscellaneous.]^  p.  217- 
5.)  The  effect  of  a  recovery,  p.  218. 
(B  6.)  When  it  may  be  falsified : — ^by  the  issue  in  tail. 

p.  218. 
(B  70  By  him  in  reversion  or  remainder,  p.  218. 
(B  8.)  Bv  a  termor  for  years,  p.  218. 
(B  SfO  £k>w  the  proceeding  shall  be.  p.  219* 

(A)  laecotjerg. 

A  recovery  is,  when  a  man  obtains  or  recovers  his  right  in  lands  or 
goods,  &C.  by  judgment  pr  trial  at  law.     Co.  L.  154.  a. 

And  every  recovery  is  feigned  (which  is  usually  t»Iled  a  common 
recovery)  or  real. 

[Common  teooveries  are  now  a  mere  form  of  conveyance^  allowed 
(under  certain  circumstances  of  form  and  ceremony)  to  tenants  in  tail 
in  possession,  generally ;  and  to  tenants  in  tail  in  remainder,  with  con- 
sent of  the  owner  of  the  first  estate  for  life.  1  B.  M.  60.] 
.  [And  therefore  are  expounded  more  liberally  than  adverse  suits« 
Cowp«  346.] 

(B)  Coot. 
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(B)  Common  recotoecg. 

(B  1.)  By  whom  it  may  be  suffered. 

A  common  recovery  may  be  suffered  by  him  who  has. an  estate  in  fea. 
Or,  by  him  who  has  an  estate-tail  in  possession. 
[And  if  a  man  devise  to  liis  daughter  an  express  estate-tail,  but  after- 
wuds  say  such  devise  shall  be  void  as  to  inheritance  of  heirs ;  if  she  die 
iritbout  children,  and  the  estate  shall  descend  to  his  heir  male,  a  re- 
GOfeiy  sufiered  W,  the  daughter  is  good,  thou^  she  afterwards  die 
vithoat  issue*     (5owp.  379.] 

So^  the  tenant  for  life^  and  remainder-man  in  tail,  may  join  ta  suffer 
I  common  recovery^  R.  10  Co.  44,  45.  Cro.  El.  570.  Mo,  690. 
Vide  Estates,  (B  27.) 

[Tenant  for  life  in  possession  and  a  remainder-man  in  tajl^  may,  not- 
withstanding the  intervention  of  intermediate  estates,  su£fer  a  recovery. 
Ca  L.  204.  b.  But  such  recovery  will  only  bar  the  estate-tail;  and  the 
sobsequent  remainder ;  it  wiU  not  a£kct  the  intermediate  estates.  Dace. 
Ibid.] 

[If  A.,  tenant  for  yeiffs,  with  remainder  to  B.  for  life,  remainder  to 
the  first  and  other,  sons  of  B.  in  tail,  remainder  to  B.  himself  in  tail, 
job  with  B.  in  a  lease  and  release  to  make  a  tenant*  to  the  prcscife^  and 
suffer  a  recovery ;  the  estate-tail  limited  to  the  sons  of  B.  is  not  devested 
by  the  recovery ;  only  the  remainder  to  B.  in  tail,  subsequent  to  the 
remamder  in  tail  to  his  first  and  other  sons,  is  barred.  1.  Term.  R^. 
738.] 

So^  husband  and  wifo^  seised  in  right  of  the  wife,  may  suffer  a  re- 
covery of  the  inheritance  of  the  wife.  2  Rol.  895.  1.  44.  Vide  Baron 
and  Feme,  (G  2.) 

[If  A.  devise  lands  to  B.  and  his  heirs,  to  the  use  of  B.  and  his  heirs, 
in  trust  for  C.  and  the  heirs  of  her  bocfy,  remainder  to  B.  in  fee,  on 
condition  that  he  marry  C.  which  he  offers  to  do,  and  she  refuses  and 
marries  another,^  and  at  fuU  ase  suffers  a  recovery  with  her  husband, 
this  bars  the  remainder,  though  without  a  fine.     U.  T.  T.  164.] 

So^  they  may  join  a  recovery,  where  they  are  jointly  seised  of  an; 
estate^  before  or  after  marriage.     Vide  Baron  and  Feme,  (G  2.) 

So^  a  recovery  by  the  husband  alone,  as  vouchee,  will  be  ^ood  against 
all  but  the  wife,  where  they  are  jointly  seised  for  life,  remamder  to  the 
husband  in  tail.    Ibid. 

So^  if  they  were  tenants  in  special  tail,  remainder  to  the  husband  in 
tail,  remainder  over,  it  will  be  a  bar  to  aU  remainders. 

So,  a  recovery  upon  Apriecipe  against  the  husband  alone,  where  they 
were  joint^tenants  for  life,  before  the  coverture  remainder  to  the  husband 
in  tail,  will  be  good  for  a  moiety.     R.  Mo.  95. 

So^  a  reoov^  by  an  infent,  as  vouchee,  by  his  guardian,  will  be  good. 
VideEnfent,(B2.) 

So,  if  he  i^pears  by  attorney,  or  in  person,  it  shall  be  good,  till  it  be 
diefeated  by  error.     Vide  En&nt,  (B  2.) 

[By  sti  14  G.  2.  c.  20.  s.  4.  purchaser  for  valuable  consideration, 
after  twen^  years,  producing  the  deed  to  make  tenant  to  the  writ,  and 
dedarinff  the  uses ;  such  deed  shall  be  evidence  that  the  recovery  was 
doly  surored,  provided  the  person  making  the  deed  had  sufficient  estate 
andpower.] 
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(B  2.)  By  whom  not. 

But  a  recovery  sufiered  by  tenant  for  life,  is  not  good ;  for  by  the  sU 
32  H.  8.  i31.  and  14  EI.  8.  it  will  be  a  forfeiture,  for  which  he  in  re- 
mainder may  enter,  after  or  before  execution.     R.  1  Co.  IS. 

Though  he  conveys  to  another  in  fee,  who  suffers  a  common  recovery, 
in  which  the  tenant  for  life  is  vouchee.     R.  1  Co.  IS*    Mo.  271. 

[A.  is  tenant  for  life  with  remainder  in  fee  to  his  heirs  male  or  female, 
if  he  had  any;  and  if  he  had  none,  then  a  remainder  over;  and  suffers 
a  recovery,  whereby  all  the  remainders,  being  contingent,  were  barred. 
5  T.  R.  299.    1  Ld.  Raym.  203.] 

So)  if  there  be  tenant  for  life,  remainder  to  B.,  in  tail,  a  recovery 
by  B.  is  void,  and  does  not  bind  his  issue  hy  estcppeL  R.  Mo.  256. 

So,  if  A.  tenant  in  tail,  enfeo£&  B.,  who  re-enfeoffi  A.,  C,  and  D., 
for  the  life  of  A.,  remainder  to  F.  in  fee,  and  a  recovery  is  had  against 
A.,  and  after  his  death  C.  and  D.  enter ;  this  recovery  binds  thefeofiees 
C.  and  D.  only  during  the  life  of  A.     R.  1  And.  44. 

So,  a  common  recovery  by  him,  who  is  not  seised  in  privi^  of  the 
estate-tail,  does  not  bar  the  entail  or  remainders.     2  Rol.  S94. 1. 40. 

As,  if  tenant  for  life,  remainder  to  B.  in  tail,  be  disseised,  and  the 
disseisor  enfeoffs  B.  who  suffers  a  recovery,  it  does  not  bar  the  entail ; 
for  B.  was  not  seised  of  it,  and  the  recompence  does  not  extend  to  it. 
R.  3  Co.  59..     2  Rol.  395.  I.  5. 

So^  a  recovery  by  tenant  in  tail,  after  an  attainder  for  treason,  does 
not  bar  the  remainders.    2  RoL  394.  L  37. 

So^  if  an  eldest  son,  inheritable  to  the  entail,  enfeo£&  A.  against 
whom  a  priBcipe  is  had  with  a  voucher  of  the  son,  who  afterwards 
dies  without  issue,  in  the  life  of  tenant  in  tail ;  the  recovery  does  not 
bar  the  younger  son  of  the  tenant  in  tail.     R.  1  And.  44. 

So,  a  common  recovery  by  husband  alone,  sebed  in  right  of  his  wife, 
does  not  bar  her  estate.    2  Rol.  394.  1.  10. 

So,  a  recovery  by  an  iniant  does  not  bar  him.  2  Rol.  395.  1.  45. 
Vide  ante,  (Bl.) 

[A  recovery  ought  not  to  be  supported  where  the  parties  had  no 
power  to  suffer  it;  and  stat  14  G  2.  c  20.  proceeds  upon  their  having 
power  to  suffer  it     1  B.  M.  60.] 

[A  secret  feofiment  under  a  naked  possession  is  not  sufficient  to  sup- 
port a  common  recovery  suffered  by  the  remainder-man.     Ibid.] 

[Those  who  have  no  power  to  suffer  a  recovery,  shall  not,  by  making 
an  estate  by  wrong,  or  n*aud,  or  practice,  bar  those  in  remainder  or 
reversion ;  and  such  estate  is  no  estate  in  law.    Ibid.] 

[A  recovery,  which  the  parties  had  no  power  to  suffer  directiy,  and 
without  such  fraudulent  estate,  shall  not  be  made  good  by  wrong  and 
fraud.     Ibid.] 

[A  feoffee  to  the  intent  to  be  tenant  to  the  prcedpe  is  a  mere  instru- 
ment for  one  purpose  of  form  only ;  and  a  man,  by  his  own  injurious 
feofiment,  shall  not  acqiiire  an  advantage  to  himself;  an  act  founded 
on  wrong,  shall  not,  hy  virtue  of  the  crime  itself^  become  legal,  for  the 
author's  advantage..    Ibid.] 

[If  A.,  tenant  m  tail-remainder,  aflier  the  death  of  B.  jointress,  tenant 
for  life  in  possession^  recovers  in  ejectment  against  her,  and  enters,  and 
has  possession,  but  B.  is  not  ousted,  nor  A.  seised,  and  A.  enfeofl&  C. 

to 
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to  make  him  tenant  to  the  pracipe^  and  a  recovery  is  thereupon  suf- 
fered, it  is  void ;  for  A.  is  not  a  disseisor,  nor  is  his  feoffinent  a  disseisin. 
Ibid.    Vide  Cowp.  702.] 

(B  3.)  Who  shall  be  a  good  tenant  to  the  praecipe. 

In  every  common  recovery  there  ought  to  be  a  good  tenant  to  the 
prdBcipe  /  and  therefore,  if  the  tenant  hm  not  the  freehold  at  the  time 
of  the  recovery,  it  will  be  error.    [6  T.  R.  708.] 

[Actual  seisin  is  necessary  to  a  recovery  suffered  of  an  estate-tail ;  so 
th«t  if  iuflfered  by  remainder«man,  surrender  of  life  estate  must  i^pear* 
2  Burr.  1065.] 

[A  common  recovery  is  valid  dgainst  parties  and  privies,  though 
there  be  no  good  tenant  to  ihepracipe.    2  N.  R.  491.] 

[Limitation  to  A.  for  ninety-nine  vears,  if  he  so  long  live,  ^'  and 
from  and  after  the  death  of  A.  or  other  sooner  detenmnation  of  the 
estate  limited  to  A*  for  nine^-nine  years,  then  to  trustees  during  the 
iife  of  A.  to  preserve  contingent  remainders,  and  after  the  end  or  other 
sooner  deteiminaticm  of  the  said  term,  then  to  the  first  son  of  die  body 
of  A.  in  tail  male^''  with  divers  remainders  over :  A.,  together  with  his 
son  B.,  levied  a  fine  and  suffered  a  recovery,  and  boui  died :  it  was 
holden,  that  the  limitation  to  B.  was  a  good  hmitation ;  that  the  limit- 
ation fo  the  trustees  was  a  vested  remainder ;  that  the  fi^eehold  was  in 
them  at  the  time  of  levying  the  fine,  consequently  that  the  fine  did  not 
make  a  good  tenant  to  the  pnecq^ef  and  that  the  recovery  did  not  bar 
either  the  ren^under  to  &  or  the  subsequent  remainders.  Wils.  327. 
4  Bro.  P.  C.  405.     S  Atk.  135.  &  C] 

As,  if  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  and  the  pracipe 
be  against  B.     1  Vent  360.    3  Co.  6.  b. 

Or,  against  A.  and  B.,  for  B.  has  nothing  in  the  freehold.  Dy.  252. 
h.    3  Co.  6.  b. 

So,  if  by  fine  an  estate  be  given  to  husband  and  wife  for  their  lives, 
and  thejpr^et:^  be  against  the  husband  alone;  for  they  ttke  by  entire- 
ties, and  the  husband  alone  h^s  nothing.  R.  3  Co.  5.  a*  Mo.  210. 
1  And  162.     R.  Sal.  568. 

So,  if  the  husband  alone,  by  lease  and  release,  conveys  to  B.,  and  a 
prmpe  be  against  B. ;  for  the  husband  cannot  dispose  of  any  paft  of 
the  hud.     &mb.  3  Co.  5.  a.  / 

But  it  will  be  good,  if  he  had  the  freehold  at  the  time  of  the  recovery, 
though  it  was  upon  a  defeasible  tide ;  as,  by  feoffinent,  as  well  as  by 
fine  of  tenant  in  tail,  though  this  was  a  discontinuance. 

By  barsain  and  sale  of  the  tenant  in  tail. 

[Thoupi  the  bargain  and  sale  was  not  inrolled  dll  the  recovery  com- 
pletei    C.  T.  T.  164.] 

Or,  lease  and  release. 

Though  the  bargainee  was  made  tenant  to  the  pracipe  before  inrol- 
ment,  if  the  deed  be  aft»:wards  inroUed.  1  Vent  360.  Cont.  per  Hob. 
Godb.  218.  but  this  seems  misreported.     2  Rol.  394.  I.  40. 

If  he  be  made  tenant  of  the  fi^hold  by  the  uses  declared  of  a  fine, 
wiiicb  is  afterwards  reversed.     R.  Sal.  568. 

If  tenant  for  life  surrenders  to  him  in  reversion,  or  remainder,  upon ' 
condition,  and  afterwards  apnecipe  is  brought  Against  him  in  reversion 
or  remainder;  thou^  immediately  after  the  recovery,  the  tenant  (x 
life  re-enters  for  the  condition  broken.     Semb.  Skin.  3.  6S. 
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If  tenant  in  tail  levies  a  fine  to  A,  and  his  heirs,  to  the  intent  to  make 
him  tenant  to  thepnecipef  and  seven  years  afterwards  apraeipe  is  brought 
against  A.  who  vouches  the  tenant  in  tail ;  he  shall  be  a  good  tenant, 
though  no  use  be  deelared  to  him  by  writing,  since  the  st.  29  Car.  2. 8.. 
R.  £q.  R.  17* 

So,  if  tenant  in  tail,  and  a  stranger  who  has  nothing,  are  tenants  U> 
the  pracipe,  it  will  be  good.    1  Vent  358.    R.  PL  Com.  514.    Skin.  8^ 

Soy  if  tenant  for  life  surrenders  to  B.  in  reversion  (who  is  made  tenant 
to  the  pracipe)  at  any  time  before  the  recovery  suffered ;  though  the 
judgment  relates  to  the  first  day  of  the  term.     Per  two  J.  Noy«  126. 

So,  if  SLpracipe  be  against  A.  returnable  15th  Mart.|  and  A*  then 
appears  and  vouches  B.  t^iant  in  tail,  against  whom  a  summons  4id 
HoarranHzandum  goes,  returnable  Oct  Pur.,  and  B.  by  lease  and  release^ 
1st  and  2d  Jan.  before  conveys  to  A.  for  life;  it  is  sufficient  to  make 
him  a  good  tenant  to  the  prdsdpe^  though  he  was  not  so  at  his  aj^pear- 
ance  or  voucher.     R.  &  Aff.  in  error,  Sal.  569.  Comb.  425. 

So,  it  is  sufficient  if  he  be  a  good  tenant  at  any  time  before  the  re- 
covery had,  viz.  the  ju^ment     Sat.  569.     Sho.  347* 

[The  possession  of  the  particular  tenant  renders  inoperative,  as 
against  strangers,  a  fine  levied  by  the  remainder-man.  2  N.  R.  !•] 

[Tenant  to  the  prtedpe  residing  in  London  received  at  bar  by 
attorney.     5  Taunt  555.] 

[The  deeds  making  a  tenant  to  the  pracipe  (under  st.  14  Geo.  2. 
c.  20.)  be  executed  at  any  time  within  the  ^tenn  in  which  the  recovery^ 
is  suffered,  though  after  seisin  delivered.     2  H.  Bl.  46 ;  5  T.  R.  177.] 

[The  executing  by  an  officer  of  a  writ  of  possession  on  the  1 6th  of 
November,  and  subseouent  acknowledgment  by  the  tenant  in  possession, 
"^ho  was  not'displaced  of  the  plaintiff's  title,  is  sufficient  seisin  to  war- 
rant a  fine  of  Michaelmas  term  actually  levied  on  the  8th.  11  Eait» 
495.] 

ZSembkf  that  in  the  absence  of  fitiud,  the  receipt  of  rent  after  a  fine 
levied  for  a  period  antecedent  to  the  levy,  is  evidence  of  seLdn.  1 1  East, 
495.] 

[Return  of  writ  of  entry  in  a  recovery  adapted  to  the  time  of  taking 
the  acknowledgment     5  Taunt.  259.] 

[By  Stat  14  Geo.  2.  c  20.  common  recovery  of  premises  in  lease  for 
lives  are  valid,  without  surrender  of  such  leases,  or  the  tenant's  joining 
to  make  a  tenant  to  the  writ] 

[s.  2.  But  not  unless  the  person  entitled  to  the  first  estate  for  life, 
or  greater  estate  after  the  expiration  of  such  lease,  shall  convey  an 
estate  for  life  at  letot  to  the  tenant  of  the  writ] 

[s.  S.  And  this  shall  not  prejudice  the  estate  of  the  lessee^ 

[s.  5.  After  twenty  years  it  shall  be  good,  though  the  deed  to  make 
the  tenant  do  not  appear.] 

[s.  6.  Recovery  shall  be  good,  though  the  fine  or  deed,  making  the 
tenant,  should  be  levied  or  executed  after  judgment  in  the  recovery, 
and  the  writ  of  seisin  awisurded,  provided  it  is  the  same  in  term.] 

[Where  the  deeds  to  make  a  tenant  to  Ae  pracipe  were  not  executed 
until  after  the  execution  of  the  writ  of  seisin ;  still  the  recovery  was 
holden  good  because  the  deeds  were  executed  in  the  same  term  in 
whicb  the  recovery  was^  suffered.  2  H.  Bl.  47.  B.  R,  E.  33  Geo.  *. 
6  T.  R.  1 770 

2  [If 
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[If  tenant  m  tail  in  remainder  suffer  a  reooveryt  it  shall  be  presumed 
after  a  long  time^  (as  forty  years,)  that  tenant  for  life  in  possession  sur- 
lendered.     Str.  1129.] 

[But  here  was  also  an  entiy  in  the  attorney's  debt-book,  he  being 
thai  dead,  of  drawing  and  engrossing  surrender  from  tenant  for  life, 
modier  to  the  tenant  m  tail ;  and  the  bill  was  paid.     2  B.  M.  1065.] 

[On  an  old  recovery,  where  no  deed  appears,  a  proper  tenant  to  die 
pracipe  shall  be  presumed ;  but  if  a  deed  appears  wherein  proper  par- 
ties did  not  join,  and  the  uses  are  declared  to  be  warranted  by  such 
deed,  the  court  will  not  presume  there  is  any  other.    Str.  1267.] 

[When  one  has  power  to  suffer  a  recovery,  it  shall  be  presumed  all 
is  mfady  done,  unless  something  appears  to  the  contrary.    Ibid.] 

[But  there  can  be  no  presumption  where  there  is  no  ground,  for  it 
Ibid.] 

[The  supposition  that  tenant  in  tail  would  not  suffer  a  recovenr, 
without  getting  a  surrender  of  life-estate^  forms  no  presumption.  Ibi(u] 

[A  long  possession  by  tenant  in  tail,  after  death  of  tenant  for  life,  doth 
leave  ground  of  presumption.     Ibid.] 

(B4.  a.)  What  effect  there  will  be,  if  there  be  not  a  good 

tenant. 

If  there  be  not  a  tenant  of  the  freehold  tenant  to  the  pnecipcj  the 
recovery  will  be  void. 

And,  therefore,  if  a  recovery  be  pleaded  in  bar,  the  plaintiff  may  say, 
that  the  party  named  tenant  rum  tenmt    Jon.  S52,  SSS. 

But  if  it  be  found  that  the  person  named  tenant  was  tenant  for  part, 
the  recovery  will  be  good  for  so  much,  though  void  for  the  residue.  R. 
Jon.  S5S.  S74. 

[(B  4.  b.)  Writ  of  sunimons.3 

[The  court  will  not  enlarge  the  return  of  a  writ  of  summons  in  a 
oomnion  recovery,  so  as  to  make  a  term  intervene  between  the  teste  and 
the  letum.    2  Blk.  1201.   Id.  122S.] 

[If  the  return  of  a  writ  of  summons  in  a  common  recovery,  be  on 
Smiday,  and  the  vouchee  die  on  that  day,  the  recovery  is  bad.  3  Burr. 
1595 ;  1  Blk.  496.  526.]  ' 

[(B  4.  c.)  Vouching.] 

[Where  there  are  more  vouchers  dian  one,  the  warrant  for  each  may 
be  on  a  separate  parchment   1  B.  &  P.  31.] 

[Separate  warrants  of  attorney,  though  on  the  same  parchment,  will 
not  support  a  joint  voucher.     3  B.  &  P.  361.] 

[It  b  no  objection  that  the  tenant  in  possession  is  vouched  jointly 
with  others,  whether  strangers  or  remainder-men,  who  vouch  over  the 
common  vouchee.    2  Taunt.  59.] 

[(B  4.  d.)  Miscellaneoua.3 

[The  court  will  not  record  the  tenant's  appearance  of  a  subsequent 
terai  as  of  a  prior  term.    4  Taunt  589.]  i« 

[The  court  permitted  a  recovery  to  be  completed  mme  pro  tune^ 
which  had  been  delayed  by  the  obstinacy  of  one  of  several  vouchees. 

i  Taunt  6180 

(B5.) 
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(B  5.)  The  effect  of  a  recovery. 

How  recovery  ^  judgment,  &c«  shall  be  executed,  vide  Execution, 
(A  2.  6.)— Fine,  (E  15.) 

A  judgment  semper  pro  veritate  acdpiiwr.     Co.  L.  59.  a. 

And,  werefore,  by  the  common  law,  a  party,  or  privy  to  the  judgment, 
can  never  fiJsify  the  same  recovery. 

So,  the  issue  in  tail  cannot  falsify  recovery  against  tenant  in  tail, 
after  a  verdict,  in  the  point  tried.     Co.  L.  361.  a. 

Nor,  a  wife  after  the  death  of  her  husband,  upon  a  recovery  against, 
the  husband.     2  Inst  850. 

So,  he  in  remainder  or  reversion,  or  any,  who  derive  an  interest 
under  him,  cannot  falsify  a  common  recovery  by  tenant  in  tail. 
1  Co.  62.  b.  ' 

So,  if  there  was  a  term  for  years,  and  afterwards  a  recovery  wainst 
the  tenant  of  the  freehold,  the  termor  bv  the  common  law,  could  not 
fiilsify  the  recovery,  though  it  was  by  collusion.  Co.  L.  46.  a.  2  Inst.  322. 

[If  tenant  in  tail  mortgage  for  years,  and  sufier  a  recovery  afterwards, 
that  shall  let  in  the  mortgage,  and  all  other  incumbrances  made  by 
himself.     1  Wils.  276.] 

(B  6.)  When  it  may  be  falsified :  —  By  the  issue  in  tail. 

But  if  a  recovery  be  against  tenant  in  tail  by  de&ult,  the  issue  in  tail 
may  fiilsify  it,  if  it  was  upon  a  &lse  title ;  as,  if  A.  recovers  against  tenant 
in  tul,  in  a  writ  of  entry  upon  a  disseisin  allied  by  him  of  the  ffrand- 
fiither  of  A.,  and  after  de&ult.execution  is  sued ;  the  issue  in  tail  may 
have  a  formedon^  and  if  the  recovery  be  pleaded,  may  say,  that  tenant 
in  tail  did  not  disseise  the  grand&ther  of  A.    Lit.  s*  688. 

So,  if  a  recovery  be  against  tenant  in  tail  by  nil  dicitf  confession,  or 
demurrer.     Co.  L.  361.  a. 

So,  if  a  recovery  be  against  tenant  in  tail  by  verdict,  though  the 
issue  in  tail  cannot  fidsify  it  ih  the  point  tried,  he  may  &lsify  it  by 
collateral  matter ;  as,  by  a  collateral  warranty,  or  a  release,  not  pleaded 
by  the  tenant  in  tail.   ,  Ibid. 

So,  the  issue  in  tail  may  avoid  a  recovexy,  by  confession  and  avoid- 
ance of  the  point  tried.     Ibid. 

(B  70  By  him  in  reversion  or  remainder. 

So,  if  a  recovery  be  against  tenant  for  life,  which  makes  a  dis- 
continuance of  the  reversion  or  remainder,  it  may  be  avoided  by  entry. 
Co.  L.  362.  a. 

If  the  recovery  was  by  covin,  or  consent,  by  the  st  32  H.  8.  31. 
and  lit  fU.  8.  it  will  be  a  forfeiture,  and  he  in  reversion  or  remainder 
may  enter  for  the  forfeiture.     Co.  L.  362.  a.     Vide  Forfeiture,  (A  2.) 

(B  8.)  By  a  termor  for  years. 

So,  by  the  st.  Glo.  11.  if  a  recoveiy  be  by  default  in  London 
against  me  tenant  of  the  freehold,  he,  who  has  a  term  for  years,  being 
ousted,  the  mayor  and  bailiffs  may  inquire,  whether  the  recovery  was 
by  collusion,  and  if  so  found,  the  execution  shall  be  suspended  till 
t^e  t^m  is  passed ;  so  by  equity,  before  justices,  if  the  termor  chal- 
lenges before  judgment. 

And 
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And  therefore,  before  jud^ent,  the  termor  by  deed  may  claim  to 
be  received  to  defend  his  right.    2  Inst.  323.     Vide  Receipt,  (A  1.) 

And  after  judgqaent,  he  vho  has  a  term  by  deed,  if  the  judgment, 
was  by  defiuilty  shall  have  a  writ  of  inquiry  upon  that  statute,  to  in- 
qnire^  whether  the  judgment  was  by  coUu^on  ?  and  if  it  be  so  found, 
ue  judgment  shall  ht  suspended^  till  the  term  is  passed.    2  Inst  321. 

And  this  upon  a  recovery  in  other  courts,  cities,  or  boroughs,  as 
well  as  in  London.    2  Inst  322. 

So,  now,  by  the  st  21  H.  8.  15.  a  termor  for  years,  by  deed,  or 
without  writing,  may  falsify  for  ^is  term  only,  a  recovery. by  feigned 
and  untrue  tide;  and  shall  enjoy  his  term  according  to,  his  lease^ 
against  such  recoverer,  his  heirs,  and  assigns.  And  so  may  tenant  by 
statute  merchant,  staple,  or  de^tt    Vide  Co.  L.  46.  a.     2  List  322. 

And  this  though  the  demise  for  years  be  not  by  writing.    2  Inst.  322. 

So,  if  there  be  a  recovery  in  dower  by  a  woman,  against  lessee  for 
years,  as  tenant  of  the  freehold ;  he  may  enter  upon  the  demandant 
lor  his  term,  though  he  has  not  pleaded  nonr-tenure.  Per  two  J* 
iLea  92. 

qB  90  How  the  proceeding  shall  be. 

The  proceeding  to  falsify  such  recoveiy  against  him  who  has  the 
freehold,  shall  be  by  writ,  in  the  nature  of  a  commission  to  the  mayor 
and  bailiffi,  reciting  the  lease,  the  action  brought  by  collusion,  and  the 
St  of  Gloc.  and  afterwards  commanding  them  to  do  right  ^2  Inst  323. 

Vide  more  concerning  a  Real-  Recoveiy  in  Action,  (K  1,  &c.)  — 
Estates,  (B26.)  —  Pleader,  (3  M  14.)  Concerning  a  Common  Re- 
coveiy in  Baron  and  Feme,  (G  2.)  —  Chancery,  (3  N  1.  2.  —  4  K  1,. 
1)  — En&nt,  (B  2.)  — Estates^  (B  27,  &c.)  —  Fine.  —  Pleader^ 
(2Yl4.  — 3A2,&c.) 
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Vide  DisMEs,  (C  1.)  ---  Ecclesiastical  Persons,  (C  6.) 


RECTORY. 

Vide  Ecclesiastical  Persons,  (C  6.) 

RECUSANT. 

Vide  Justices  of  Peace,  (B  17, 18,  19.) 

REDEMPTION. 

Vide  Chamcebt,  (i  A  4>  &c.) 

RE-DISSEISIN. 

Vide  Assise,  (F). 

RE-ENTRY. 

Vide  RsMT,  (D  3,  &c) 
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RE-EXTENT. 

\ride  Statuis-Stafle,  (D  7,  8.) 


REEVE. . 

Vide  Leet,  (M  S.). 


REFERENCR 

]&eference  to  a  ma0ter.. 

Vide  Chancsby,  (W  1,  &c). 

REFUSAL. 

Eefu0al  of  tenDer. 

Vide  C!oKDinoH,  (L  4.) 

REGARDER. 

Vide  Chase,  (Q  S.) 

REGISTER. 

1^tsi0tet$  of  cdancerp. 

Vide  Chancery,  (B  6.) 

REGISTERING  ESTATES^ 

.Vide  Popery,  (B  10.  12.) 

REGRATING. 

Vide  Justices  of  Peace,  (B  S9.) 

REGULATION  OF  TRADE. 

Vide  Trade,  O). 

RE-HEARING. 

Vide  Chancery,  (Y'5.) 

f 
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REJOINDER. 

Vide  Chancery,  (O),  —  Pleader,  (H). 


RELATION. 

Vide  Bargain  and  Sale,  (B  9.)  —  Chancery,  (S  Y  16, 17.)  —  Con- 
firmation,   (D  5.)  —  Dett,  (G9.)  —  Execution,    (D  1,  2.) 

Forybiture,  (B  6.)  —  Parliament,  (R  1  •) 


RELEASE. 

tA)  Sleleatfe. 

(A  1.)  Express :  —  By  what  words  it  shall  be.  infra. 

(A  2.)  Release  in  law.  p.  222. 

(A3.)  When  words  enure  to  a  double  intent,  p.  223. 

<B)  SUIea0e0;i)otu  tbeg  enure;  releatfe  of  a  tight 

(B  1.)  What  shall  be  a  good  one.  p.  224. 

(B  2.)  What  not.  p.  225. 

(B3.)  What  right  shall  be  released,  p.  225. 

(B  4.)  How  the  release  of  a  right  enures :  — -  When 

a  rdease  to  one  enures  to  another,  p.  226. 
(B  5.)  Enures  by  way  of  passing  a  right,  p.  227. 
(B  6.)  By  way  of  extinguishment,  p.  229* 

(C)  HeleaiSe  to  enlarge  an  e0tate« 

(C 1.)  What  shall  be  a  good  one.  p.  229. 
(C  8.)  What  not  p.  230. 

(D  1.)  ]£UIed0e  \»bi^  enured  fxg  pa00mg  tbe  estate. 

p.  23L 
(D  2.)  What  shidl  be  a  good  one.  p.  231. 
(D  3.)  What  not  p.  231. 

^£)  Eelea0e  of  pergonal  tibuigtf. 

(£1.)  Of  all  demands,  p.  232. 
(E  2.)  Gaim,  right,  &(v  p.  233. 
(£  3.)  Actions,  &c.  p.  233. 
(£4.)  Covenants,  p.  234. 
[](£  5.)  Construction.]]  p.  234. 

(A)  Udeaee. 

(A  1.)  Express :  —  By  what  words  it  shall  be. 
A  rdeaae  is,  when  a  man  quits  or  renounces  that  which  he  before 

htd. 

And 
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And  it  may  be  by  express  words,  or  by  act  in  law.    Ca  L.  264.  b. 

A  release  by  express  words  does  not  require  any  particular  word ; 
for  if  a  man  remises,  or  quits  claim,  it  will  be  of  the  same  effect  as 
the  word,  release.     Lit.  s.  44'5. 

So,  if  he  renounces,  acquits,  8tc.     Co.  L.  264.  b. 

If  a  jointrtenant  grants,  bargains,  and  sells  his  land  to  his  com- 
panion ;  this  amounts  to  a  r^ease.  R.  1  Vent  78.  2  Sand.  96. 
1  Sid.  452.     Ray.  187.     1.  Lord  Raym.  420.  690. 

So,  if  a  lessor  grants,  that  his  lessee  shall  be  discharged  of  his  rent ; 
this  amounts  to  a  release.     Co.  L.  264.  b. 

Bo,  if  a  man  acknowledges  himself  to  be  satisfied  and  discharged 
of  all  bonds,  8tc.  by  the  obligor;  this  amounts  to  a  release  of  a  bond, 

R.  9  Co.  52.  b. 

So,  if  a  man  covenants  that  he  will  never  sue  for  a  debt;  this 
amounts  to  a  release.     Cro.  EL  352.     1  Rol.  939.  1.  50.     Per  Holt, 

Sho.  47. 

So,  if  he  covenants,  that  he  shall  not  be  sued  ^thin  5Uch  a  time, 
and  if  he  be,  that  it  shall  be  a  release;  this  amounts  to  a  release. 
SI  H.  7.  24.     1  Rol.  939.  L  50. 

But,  if  a  man  by  deed  grants,  diat  the  obligor  shall  not  be  sued 
before  such  a  feast ; .  this  does  not  amount  to  a  release ;  but  is  only  a 
covenant  R.  21  H.  7. 24.  a.  R.  Cro.  EL  352.  1  Rol.  939.  L  45. 
R.  T.  R.  1  W.  8c  M.  B.  R.  inter  Ayliffe  and  Schrimshire,  Sho.  47. 

Or,  covenants  that  he  will  not  sue  in  such  a  time  upon  pain  of 
forfdture  of  his  debt     Semb.  Sho.  381. 

.  [Where  an  obligee  covenants  not  to  sue  the  obligor  at  all,  he  may  . 
plead  it  as  a  release  to  avoid  a  scrutiny  of  action*    8  T.  R.  168.] 

[Where  an  obligee  covenants  not  to  sue  one  of  two  joint  and  several 
obligors,  and  if  he  did  that,  the  deed  of  covenant  might  be  pleaded  in 
bar,  he  may  still  sue  the  other  obligor.     8  T.  R  168.] 

[Two  partners,  A.  and  B.  on  26th  Au^st,  1809,  agree  to  dissolve 
the  partnership,  as  from  1st  Jan.  1810,  an  J  that  neither  of  them  shall, 
after  signing  ihe  deed  of  dissolution,  make  any  purchase  to  bind  the 
other;  out  that  every  such  purchase  be  on  his  own  private  account 
On  27th  Oct  1810,  A.  assigns  his  property  to  his  creditors,  who  . 
covenant  not  to  sue  him,  and  that  if  they  do,  the  deed  of  assignment 
shall  be  a  release  to  him,  which  deed  is  signed  by  B.  A.^  after  signing 
the  deed  of  dissolution,  having  contracted  debts  ii|  the  name  of  the 
firm,  B.  pays  them.  Held,  1.  That  B.  was  liable  for  those  debts,  the 
covenant  not  to  sue  A.,  not  operating  as  a  release  to  B.  —  2.  That 
supposing  it  had,  the  creditors  would  have  had  an  equitable  daim  on 
B.,  whioi  would  have  'justified  his  paying  the  money ;  and  therefore 
that  B.  was  entitled  to  recover  it  from  A.  as  money  paid  to  his  use. 
1  Mars.  603.    6  Taunt  289.] 

So,  a  release  by  express  words  can  only  be  by  deed.     Co.  L.  264.  b. 

(A  2.)  Kelease  in  law. 

So,  a  release  may  be  by  act,  or  weration  of  law ;  as,  if  a  lord  dis- 
seises his  tenant,  and  makes  a  feoffinent,  by  deed, 'or  without  deed; 
this  amounts  to  a  release  of  his  seigniory.    Co.  L.  264.  b. 

If  a  disseisee  dissdses  the  heir  of  the  disseisor,  and  makes  a  feofC* 
ment ;  tltis  amounts  to  a  release  of  his  right    Ibid. 

So, 
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So^  if  a  man  makes  his  debtor,  by  bond  or  otherwise,  his  executor ; 
this  amounts  to  a  release  of  the  debt;  for  he  cannot  have  an  action 
agBiDst  himself,  and  a  personal  thing  suspended  is  lost  Ca  L.  264>.  b. 
Vide  Administration,  (B  5.) 

So,  if  there  are  joint-debtors,  ancf  he  makes  one  of  ihem  his  ex- 
ecator,  or  the  wife  of  one  of  his  executrix.    Ibid.  ^ 

So,  if  a  woman  obligee,  or  one  of  the  obligees,  takes  to  husband 
the  debtcM* ;  it  will  be  a  release  of  the  debt.    Co.  L.  264.  b. 

[But  a  bond  ^ven  upon  the  eve  of  and  in  contemplation  of  a  marriage 
between  the  obligor  and  obligee^  and  for  the  benefit  of  the  wife,  is  not 
eztiDguished  by  such  marriage.    R.  5  T.  R.  SSI.] 

[Particularly  if  the  money  secured  by  the  bond  is  not  made  payable 
until  after  the  husband's  death.     5T.  R.  581.] 

[In  an  action  upon  a  bond  conditioned  for  paying  SOOOJ,  to  the 
obligee^  her  executors,  &c.,  at  the  expiration  of  12  months  after  the 
deam  of  the  obligor,  the  defendant  pleaded  that  the  obligor  and  obligee 
afterwards  intermarried;  the  plaintiff  replied  that  the  Dond  was  given 
in  oontemplation  of  the  marriage,  and  with  intent  that  the  omigee 
should  have  the  full  benefit  of  it,  if  she  survived ;  and  upon  a  general 
demnrrer  thecoml  held  the  replication  good;  and  gave  the  plaintiff 
judgment.    5  T.  R.  S81.  P.  C] 

[So,  where  it  was  said  at  the  bar,  that  a  bond  given  before  marriage 
by  thcr  intended  husband  to  the  intended  wife  bV  way  of  setdement, 
was  extinguished  at  law  by  the  marriage ;  Lord  Mansfield  said,  that 
was  a  mistake,  for  the  bond  was  not  extinguished ;  and  that  Wright,  J, 
had  allowed  the  payment  of  such  a  bond  to  be  given  ill  evid^ice  on 
plain  administraoitj  which  he.  Lord  M.,  thought  Tight.     5  T.  R.  386.] 

But  an  act  does  not  amount  to  a  release  in  law,  to  the  praudice  ci 
another ;  as,  if  an  execujrix  takes  to  husband  the  debtor  of  her  tes- 
tator.   Co.  L.  264.     Vide  Administration,  (B  5.) 

Or,  the  ordinary*  grants  administration  to  him.  Vide  Administra- 
tion, (B  5.) 

So,  where  a  man  makes  his  .debtor  executor,  &c.,  his  debt  shall  be 
assets  in  his  hands  for  the  testator's  creditors.  Vide  Administration, 
(B5.) 

So,  a  release  in  law  shall  not  be  extended  beyond  the  evident  intent; 
as,  if  a  disseisee  disseises  the  heir  of  the  disseisor,  and  makes  a  lease 
for  life ;  this  does  not  amount  to  a  release  of  his  right,  but  only  for  the 
life  <^  the  lessee.  -^  Co.  L.  264.  b. 

(A  S.)  When  words  enure  to  a  double  intent. 

If  a  woman  mesne  takes  to  husband  the  tenant  peravaUey  and  the 
l<»d  releases  his  right  to  the  husband;  this  enures  to  extinguish  the 
seignioiy,  and  also  the  mesnaliy.     Co.  L.  280.  a. 

So,  if  a  tenancy  be  mmted  to  the  lord  and  B.  and  the  heirs  of  B«, 
and  the  lord  releases  to  0. ;  this  enures  to  pass  his  estate  in  the  tenancy 
to  B.,  and  also  to  extm^uish  his  seigniory.    Co.  L.  280.  a. 

S(^  a  lord  grants  his  seigniory  to  B.  for  years,  and  afterwards  re- 
leaaes  to  him  and  the  terre-tenant,  gmerally;  the  seigniory,  and  also 
ibe  estate  of  B.»  ahaU  be  both  extinguished.    Co.  L.  280.  a« 

(B)  IRe* 
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(B)  ISitUeaeii  boto  tbeg  enure  :—Eelea0e  of  a  tig^t 

(B 1.)  What  shall  be  a  good  one.  '  ' 

^'  )^ease$.  are  of  ^  right,  or  of  an  estate  in  lands  and  tenenp^t^  or 
*!q|f  thuigs  personaL  ,^ 

If  a  man^  frho  has  but  a  naked  right  to  land,  releases  all  hi^^fi^hi 
tP'  ^J^ftzik  vho  has  the  freehold  of  the  sanie  landj  it  will  be^^  gijqi^re- 
t^ase^of  his  right     Lit  s.  44f7-     10  Co.  4f8.  .,  ^     j;j,v. 

As,  if  a  disseisee  or  his  heir  release  to  the  disseisor  or  his  heif^.^^;^-^. 
^Soy.  if  he  releases  to  him  who  has  but  a. freehold- i|)  )afi^%i93i9'  pot 
in  deed;  as,  if  he  releases  to  the  heir  of  the  disseisor  before  ^^^tf]^ 

■MtS*jt,4f8.  .  ,      .    '  '    '  f'iu«'J^. ;.' 'fiL 

So,  if  he  releases  to  hiin  who  has  the  reversion  or  rynai^^^Jn 
dosd^of  the  same  land,  though  he  has  not  the  freehold ;  ^,  if.  dis- 
seisor niakes  a  lease  for  life  only,  and  afterwards  the  d^seigs^;  or 
h^. heirs,  releases  to  the  disseisor,  who  has  the  reversion  in  hijs^^  .-  jLit 

So,  if  a  disseisor  releases  to  A.  for  life^  remainder  to  ^ptheif  fugd 
the  disseisee  releases  to  him  in  remainder.     Lit  s.  450.  ..^^  . 

So,  if  he^  who  has  an  annuity  by  prescription  out  of  a  rectory, 
releases  to  die  patron  in  time  of  vacation.    CoL  L.  266.  a. 

So^  if  he  rdeases  to  him,  who  has  an  estate  only  by  estoppel^  opr  in 
suj^sition  of  law ;  as,  if  the  demandant  releases  to  the  tenant  in  ^ 
pnecipcy  it  will  be  good,'  though  he  has  aliened  before,  pendente  lite. 
•  Co«  L.  266*  a.        ' 

Or,  to  the  vouchee,  though  he  has  nothing  in  the  land ;  for  h^'is 
tenant  to  the  demandant  in  supposition  of  law.     Co.  L.  265.  b« 

So,  a  release  of  a  right  mav  be  good,  in  respect  of  privity,  to  him 
who'  has  not  any  estate;  as,  it  a  tenant  be  disseised,  and  the  lord 
releases  all  his  right  to  the  disseisee;  his  seigniory  is  extinct  ^it 
s.  444. 

So,  if  a  donee,  rendering  rent,  be  disseised,  and  the  donor  releases 
to  him  his  right ;  this  extinguishes  his  rent  in  respect  of  the  privity. 
Lit  S.455. 

Of,  if  the  donee,  rendering  rent,  discontinues  in  fee,  and  afterwards 
th4  donoi'  releases  to  him.    Co.  L.  269.  a. 

So|  if  a  lessee  for  life,  rendering  rent,  be  disseised^  and  the  lessor  re- 
lease^ to  him  all  his  right;  the  rent  is  extinct,  though  tlie  reversion  is 
ndt.'*!Lit.*s.456.  '  j  ? 

Sb,'  if  the  lessor  releases  to  the  lessee  for  years,  before  his  pifitry  or 
term  commenced,  all  his  right  in  the  land ;  the  rent  is  extinguisiied. 
Co.  L.270.  a.  .iVkbpoBt,  <G2;)-^&99Cate8,  (6  14.)^ 

So,  a  rfleas^.of  a,right  will  be  good,  though  there  be  no  jprivity*}ie«> 
tween  Ihe  releasor  and  releasee;  as,  if  the  disseissor  makes.aleas^.fpr 
life,  ^^4  ^^  4i^see,  releases  his.  right  to  the  lessee.    Ca  XL  ^§6.  a* 

Or,  to  A.  and  his  heirs  ifor  the  life  of  another,  anc}  the-cfij^eisee  jgg^ 
leases  to  the  heir.     Co.  1^.  ^7j5?  «u,, 

Though  the  release  be  to  the  heir  before  his  entry.    Ibid. 

So,  a  release  of  a  right  will  be  effectual,  though  there  be  no  mention 
of  the  heirs  of  the  releasee;  as,  if  a  disseisee  releases,  to  the  disseisor, 
generally.    Lit.  s.  467* 

Or, 
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Or,  only  for  a  day,  or  an  hour.    Lit  8, 467. 

Sgs  a  release  of  a  r^ht  upon  oondition  will  be  good,  and  upon  dia 
coQditi<m  broken,  the  right  shall  be  vested.     Co.  L.  266.  a.  2t4*  b. 

So,  a  man  who  has  a  xigbt  only  to  a  chattel,  may  release  to  him  who 
has  but  a  cfaattely  and  not  a  freehold ;  as,  if  lessee  for  years,  revendoa 
ta  B.f  he  ousted,  and  the  disseisor  leases  to  A.  for  years ;  a  sdeasel^y 
t)iefir9t  lessee  of  his  right  to  A.  is  good,    Co.  L.  265.  b, 

[Thoi^  a  deed  be  in  the  form  of  a  release,  if  there  be  sufficient 
wofds,  it  may  operate  as  a  grant,  in  order  to  make  it  good.    Cowp^ 

[Where  a  release  was  void  as  a  common  law  conveyanoef ;  it  being  to 
ooof^  a  freehold  to  commence  infiOuroi  the  court  were  of  opinion 
dial  it  should  hay^e  the  ei^  and  operation  of  a  covenant  to  stand  seised 
ta  nies.    C.  P,  T.  so  &  81  G.  2.    2  Wils.  75,] 

[A  soleaae  dated  J6th  April,  purports  to  be  made  to  the  lessee  ^^  aa 
bdiy  in  possession  by  virtue  qf  a  lease  for  a  year,  bearing  date  the  day. 
vox  bdwe  the  date  of  the  release"  The  date  of  the  *  release  is  14th 
April.  Held,  that  the  misdescription  was  immaterial,  since  it  appeared 
that  there  wa^  a  lease  at  the  date  of  the  release,  which  would  give  the 
lenee  possession.    2  M •  &  S.  434,] 

(B  2.)  What  not 

But  a  release  by  him  who  has  a  right  to  the  inheritance  or  freehold, 
to  him  who  has  not  a  freehold  in  deed,  or  in  law,  nor  an  estate  in  re« 
Tcr^ioa,  or  remainder,  and  if  there  be  no  privity  between  them,  is  void; 
1%  if  a  disseisee  release  his  ngfat  to  a  lessee  for  years  of  the  disseisor, 
Co.  L.  266.  a,  ^        ^ 

So,  if  tenant  for  lifo,  reversion  or  remainder  to  B.,  be  disseised,  a 
idease  by  my  CHoe  of  hik  right  to  B.  is  void;  for  he  had  only  a  right  to 
^  levermo  or  remamder*    Lit.  s,  451. 

8o^  a  release  to  a  disseisee  by  him  wh6  has  a  rent-charge  out  of  the 
ind,  if  v«td.    Co.  Lit  268,  a,; 

0^,  by  a  doiMur  of  his  reversion  or  right  therein  to  the  donee,  being 
^sisised.    Co,  L,  268.  b.  ^ 

Tet  tenant  in  dowor  niay  rdease  her  dower  to  a  guardian  in  chivalry, 
AoQgh  he  has  only  a  chattel  5  for  it  b  recoverable  against  tiim,  Co. 
L266.a, 

So^  a  rdease  to  him  who  has  no  estate  or  right,  is  void,  though 
then  be  a  privi^  between  them ;  as,  if  tenant  in  fee  makes  a  feoffinent^ 
and  afterwards  ue  losd  releases  to  the  feoffor,  his  seigniory  is  not  ex- 
tmet    LU,s,457. 

(B  3.)  What  right  shall  bereleased. 

If  a  man  releases  all  his  right  in  land,  thi9  extends  to  all  his  present 
ri|;^t    Ca  L.  266,  a. 

So,  it  eslands  to  a  power  pf  revocation,  or  other  interest  of  the  rer 
karar  faimselC    Co.  L.  26iS.  b- 

Thoiiffh  he  has  a  present  right,  only  to  afnture  interest ;  as,  if  aipai^ 
lias  a  ri^t  only  to  a  reversion  or  remainder  after  an  estate  for  lif^  or 
Vm^  in  a$e.    Co.  L*  265.  a. 

Thoa§^  he  has  only  a  possibility  upon  a  condition  brok^,  or  a  con- 
tmgeney,    R,  Jon.  17. 

yoL,yiL  Q  If 
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If  a  husband  leases  for  life  and  dies,  and  the  wife  releases  her  dower,  or 
her  right  in  the  land,  or  all  demands,  to  him  in  reversion,  it  will  be  good; 
for  she  has  a  present  right  to  her  dower,  though  she  has  no  ri^t  to 
demand  it  against  him  in  reversion  during'  the  life  of  the  lessee.  Go. 
L.  265.  a.     R.  8  Co.  151.  15^.  a. 

If  the  conusor  of  a  fine  of  lands  in  ancient  demesne  rdeases  to  the 
conusee  his  right  in  the  land ;  this  destroys  his  right  to  be  restored,  if 
the  fine  be  annulled  by  a  writ  of  disceit,  though  it  was  a  contingency. 
F.  N.  B.  98.  A.     R.  10.  Co.  50.  a. 

If  a  conusor  of  a  statute,  &c.  enfeof&^  and  before  execution  the 
eonusee  releases  all  his  right  to  the  feofiee,  he  cannot  afterwards  extend 
upon  the  feofiee.     R.  Cro.  L.  40.     Adm.  2  Cro.  499. 

But  a  release  of  his  right  does  not  amount  to  an  extinguishment  of  ai 
bare  authority;  as,  if  a  man  devises  to  his  executor  an  authority  to  sell 
hmd,  and  he  releases  all  his  right  and  title  in  the  land  to  the  heir;  this 
does  not  extinguish  his  authority.     Co.  L.  265.  b. 

So,  if  the  executor  disseises  the  hdr,  and  aliens  the  land.  I  Co.: 
111.  a. 

So,  if  eestt^  que  use  before  the  st  27  H.  8.  had  devised  that  hi»' 
feofiees  should  sell  his  land,  and  they  make  a  feoffinent;  yet  tbei» 
authority  to  sell  remains.     Co.  L.  265.  b. 

So,  a  release  does  not  extend  to  a  fiiture  right; .  as,  if  a  father  be 
disseised,  and  his  son  (in  his  life-time)  releases  all  his  right  to  the  dis- 
seisor^  without  warranty,  and  the  father  dieis ;  the  son  is.  not  barred  by 
this  release.     Co.  L.  265.  a. 

Though  the  release  be  of  all  his  right,  quod  in  posienm  quavis  modoi 
habere  potent.    Lit  s.  446. 

So,  if  tenant  for  life^  remainder  to  the  right  heirs  of  B.,  be  disseised, 
ai)d  the  eldest  son  of  B.  releases,  it  will  be  void.     10  Co.  51.  a. 

So^  if  the  conusee  releases,  to  the  conusor  of  a  statute^  all  his  righ^ 
to  the  land,  he  may  afterwards  extend  it.     Co.  L.  265.  b. 

So,  if  the  plaintiff,  before  judgment  against  the  principal,  releases  aU; 
dem0nds  to  the  bail ;  this  is  not  a  discharge  to  the  bail,  if  he  afterwards 
obtains  judgment  and  takes  execution  against  the  bail.     Co.  L.  265.  b^, 

So^  if  an  annuity,  &Cr  be  granted  upon  a  condition  precedent ;  a  re- 
lease by  the  grantee,  before  uie  condition  perforxoed,  will  be  void.  IX 
iCalll,  b. 

*(B  40  How  the  release  of  a  right  enures :  — >  When  a  releasei 

to  one  enures  to  another. 

If  a  disseisor  makes  a  feoffment  to  two^  a  release  to  pne  enures  to  both. 
Lit  s.  472. 

•  If  tenant  for  life  or  in  tail  be  disseised  by  two,  and  releases  to  •  one, 
it  enures  to  both;  for  the  disseisors  have  a  fee,  and  the  releaseof  a  lessees 
or  donee  caiinot  enure  to  the  whole  estate,  neither  can  it  enure  as  an 
«ntry  and  grant,  for  that  shall  vest  the  reversion ;  and  therefore  it  most; 
enure  to  both.     Co.  L.  276. 

If  two  joint-tenants  are  disseised  by  two,  and  one  of  them  releases  to 
one  of  the  disseisors,  this  enures  to  both ;   because  thtf  release  is  only^ 
of  a  moiety,  and  no  part  in  certain.     Ibid. 

If  there  be  two  disseisors,  and  they  lease  for  life  or  years,  and  then  ^ 

.1  ihe 
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thedisselsde  releases  to  one  of  them,  it  enures  to  bodi;  for  one  caniiot 
have  die  sole  possession.     Co'.  L.  276. 

So^  in  aH  <^ases  where  a  release  is  to  one,  who  is  not  merely  a  wrqng^ 
doer,  it  enures  to  his  companion;  as  if  two  usurp  to  an  adyowsoq,  ^d 
die  rigbtfiil  patron  relead^  to  one  of  them,  this  enures  to  both ;  for  their 
clerk  was  admitted  and  instituted,  which  are  judicial  acts,  and  so  the 
usuifiation  is  not  merely  tortious.     Ibid. 

So^  if  a  dissebin  be  by  two  women,  and  one  of  ihem  takes  husband^ 
a  release  to  the  hif  sband  enur^  to  both  i  for  he  if  as  not  a  wrong-doer. 
Ibid  , 

So^  if  a  disseisin  be  by  two,  and  he  who  had  title  to  enter  for  a  con- 
dition broken,  consent  to  a  rayisher,  alienation  in  n^ortinain^  &c.  re^ 
leases  to  one  of  them ;  this  eiiures  to  both;  for  the  wrong^as  not  im- 
mediate to  the  releasor,  and  the  release  was  only  of  a  title,  and  not  of 
a  right    Ibid. 

So,  if  a  disseisee  releases  his  right  to  the  tenant  for  life;  this  enures 
to  the  benefit  of  him  in  reversion  or  reniainder.     Ul  s.  45S.  470^  47  It 

Or,  to  the  donee  in  tail.     Co.  I^.  967*  b. 

Thoogh  the  entry  of  the  releasor  was  qot  cangeaMe  at  the  time  of  the 
release.     Co.  L.  279.  b. 

So^  a  releasie  to  him  in  reversion  and  remainder  enures  to  the  benefit 
dli^t  tenant  fbr  life,  if  he  can  shoif  it.     I^it.  s.  453. 

And  to  a  revefsioneF  after  an  estate-tail,  ei|ure9  to  the  tenant  in  tail, 
Co.L.967.  b. 

So,  if  tte  lord  releases  to  the  feoffee  of  the  teimnt,  the  feofforshal} 
take  advantage  of  it     Co.  L.  369.  b. 

S<  if  a  lessee  for  life^  tenant  in  dower*  or  by  curtesy,  commits  waste^ 
aad  afterwards  grants  over  his  estate,  and  the  lessor  releases  to  the 
grantee;  thb  enures  to  the  benefit  of  the  lessee,  &c.     Ibid. 

If  a  ^^eissor  be  disseised  by  B,,  a  release  by  the  disseisee  to  B.  ot 
any  subseduent  disseis^or,  enures  to  the  benefit  of  all  precedait  disseis-r 
ors,  when  tbie  entry  of  the  disseisee  at  th^  0me  of  the  release  was  not 
jawfiiL    Co.  L.  277.  a. 

So,  if  A.  leases  ^r  life  tp  one,  who  is  disseised  by  B.,  who  is  dis? 
seised  by-  C,  and  aQ^em^ards  A.  releases  his  right  to  C,  B.  may  enter 
upon  hun,  because  the  entry  of  A.  at  the  time  of  hb  release  was  not 
lawful.     Ibid. 

And  if  the  lessee  for  life  enfiers,  he  revests  the  reversion  in  E|.     Ibidf 

(B,  5.)  Dnures  by  way  qf  passing  a  right 

A  release  of  a  right  usually  enures  to  pass  and  vest  (he  right  of  hini 
who  makes  the  rdease,  in  him  to  whom  the  release  is  made;  as,  if  a 
Assdsee  rdeases  his  right  to  the  disseisor ;  his  e^te  which  was  ^rong- 
fol  is  now  lawful.     Lit  s.  466. 

If  the  disseisin  was  by  two,  and  he  releases  to  one  of  them,  he  shall 
iioki  his  companipn  out  of  the  land.  Lit  s.  472.  For  it  enures  as  an 
entrv  and  feoffinent     Co.  L.  276.  a* 

If  a  dissdsor  be  disseised,  a  release  to  any  subsequent  disseisor  bar^ 
afl'ihe  precedent     Lit  s.  473. 

So,  if  a  tenant  for  life,  or  donee  in  tail,  be  disseised  by  one,  and  ve^ 
leases  his  right  to  him ;  this  vests  the  right  in  him  during  the  fife  of  the 
releasor.    Co.  L.  276.  a. 

Q2  Put 
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But  if  the  disseisin  be  by  two,  it  enures  to  both#    Vide  ante,  (B  4^) 

So,  if  the  kind's  lessee  for  life  be  dissdsed  by  two,  and  release- to  one 
of  them,  he  shw  hold  the  other  oul:  &r  the  disseisin  was  only  of  an 
estate  for  life.;  Go«  L« 976*^. 

S(V  if.  JNiintfteQajitsckasQ  for  lif^  and  ^^wai^s  diss^se  the  t^nontf 
and  he  TtatMaai40  one  of  dhem ;  he  shall  hold  out  his  oompanioii^  Ibid. 

So,  if  lessee  for  life,  and  he  in  reversion,  beinedisaei^  by  two^ 
join  in^ttiaeleto  to-  odq  of  them ;  it  eiuiies  to  him  oiuy.    Ibid. 

.  So^  a  release  by  a  disseise^  to  a  disseisor  of  a  feolbe  of  a 
gives  himrtfai)  sri^pt,  and  ousts  all  me^te  titles  against  the  releasee  since 
the  first  disseisin.     Co.  L.  276.  b. 

^  So  i£s:di68elK»c  leases  for  life  to  B.  who  aliens  in  fee,  a  release  by 
the  dimidsce  to  him  prevents  the  entry  of  the  disseisor  for  the  forfeiture. 
Ca  L.  $ML  h.  S77.  b. 

So,  if  he  aliens  in  fee  to  two,  and  the  release  be  to  one  of  them. 
Co.  L.,99?>i  a*  ' 

If<  dMi  releaae  Jm  to  an  abator,  &c.  upon  the  heir  of  the  disseiaoiw 
Lit;  «.'475. 

SOf  the  relea^  of  a  right  defeats  all  mesne  charges  not  granted  by 
the  releasee  himself.     Co.  L.  277,  278. 

Bat  the  release  of  a  riffht  does  not  defeat  a  mesne  dtle,  which  the  re- 
leasee himself  has  granted,  or  accepted;  as,  if  a  dissdsor  grants  a  rent- 
charge^  or  makes  a  feoffinent  upon  condition,  a  release  by  the  disseisee 
does  not  defeat  the  rent  or  condition.     Lit.  s.  476,  477. 

fio^  if  a  right  be  released  to  him  who  has  possession  upon  a  defeasible 
tide,  if  the  possession  be  defeated,  the  right  accompanies  it;  for  it  was 
vested  in  him  to  whom  the  release  was  made;  as,  if  A.  disseises  the 
heir  of  a  disseisor,  and  afterwards  the  first  disseisee  releases  to  A. 
against  whom  the  heir  of  the  disseisor  recovers,  he  shall  have  the  right 
as  well  as  the  possession.     Co.  L.  266.  a.  279.  a. 

So,  if  the  disseisee  enters  upon  the  heir  of  the  disseisor,  when  his 
entry  was  tolled,  and  enfeoffs  A.  against  whom  the  heir  recovers;  he 
shall  have  the  right  also.     Co.  L.  266.  a.  279.  a. 

So,  if  a  donee  discontinues  in  fee,  and  the  donor  releases  his  right  to 
the'  disoontinuee,  against  whom  the  issue  in  tail  recovers,  the  reversion 
remains  in  the  discontinuee ;  for  the  whole  right  of  the  fee  was  vested: 
in  him,  by  die  release^  and  the  issue  can  recover  only  the  estate*tail« 
Co.  L.  266.  a. 

BaiM  the  right  was  precedeal  to  the  defeasible  possession,  if  the  pos- 
session be  recovered,  the  r^t  dees  not  accompany  it;  as,  if  a  disseisee 
disseises  the  heir  of  the  disseisor,  who  recovers  against  him^  yet  the 
right^mosur  in  the  disseisee.    Ibid. 

So^:ifitbe  dissdsee  disseises  him,  and  enfeoffi  A.  upon  condition,  and 
entevs  ibr  !idie  condition  broken,  and  then  the  heir  of  the  disseisor  re- 
covers agmst  hinv     Co.  L.  266.  a. 

H  a^woman  dowable  disseises  the  heir,  who  recovers  against  her ;  her 
rigfat'to  the  dower  remains.     Ibid. 

So^  if  it  right  be  transferred  to  a  defeasible  possession  by  act  of  law ; 
as,  if  A.  disseises  the  heir  of  the  disseisor,  and  enfeoffs  the  heir  ap« 
parentof  die  disseisee  of  full  age,  to  whom  the  right  afterwards  descends, 
and  the  heir  of  the  disseisor  recovers  against  him;  yet  his  right  remains* 
Ibid. 

(B6.)    By 
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(B  6.)  By  way  of  extinguishment. 

inA  if  a  lessee  for  years,  tlie  reveision  in  fee,  be  disseisedy  and^lhe 
bstee  releases  his  right  to  the  disseisor,  his  right  is  extinct,  ahd  ^he^iii 
reienioa  may  enter  immediately ;  for  the  di»eisor  has  no  torn-  upte 
which  the  right  of  the  lessee  can  vest,  andiherefore  it  shall  dnii w  by 
eitiiigiiishment    Ca  L.  276.  a. 

Soy  a  rdease  by  a  dissdsee^  when  his  entry  is  not  lawfiil,  enures  by 
way  of  extinguishment.     Semb.  ante,  (B  4.)  *^ 

M  to  the  releasor  himseli^  it  enures  by  way  of  extingiiishtntnftl  4or 
his  right,  as  to  himself,  is  extinguished.     Co.  L.  279.  b.  M 

Sos  ^  rdease  by  a  disseisee^  when  his  entry  is  tolled,^  «if  not  cM- 
gaitkf  faaa  the  tS&d  of  a  irelease,  which  «nures  by  way  of  cKtiagaisb- 
mept;  because  all  former  estates,  though  wrongful  or  defesBiUe^  sthiid 
in ibftse against  the  releasee.    Ibid.  --    '    ^-^ 

Bat  if  any,  who  had  title  against  the  releasee  before  the  release,  after 
sock  ideaae  brings  a  writ  of  r^ht,  aiid  the  mise  is  joined  upon  themere 
right,  the  grand  assise  shall  find  for  the  releasee  ^  for  he  had  tfae^rigfat, 
tboagh  the  entry  of  his  releasor  was  not  congeaUe  at  the  timeoC  the 
rdei^     Lit  s.  478. 

So^  if  he  to  whom  a  release  is  made,  cannot  take  die  dung  released, 
iteoores  by  way  of  extinguishment;  as,  if  the  lord  releases  to  Iub  tenant 
ail  his  right  in  the  seigniory,  or  in  the  land,  his  seigniory  is  extinct; 
far  the  tenant  cannot  take  the  services  of  himself.     Co.  L.  279.  b. 

SOi  if  he  who  has  a  rent,  common,  &c.  releases  to,  the  terre-teiient 
lit.  8.  4ao. 

(C)  HeleajSe  to  enlarge  an  estate. 

(C  1.)  What  shall  be  a  good  one. 

Releases  of  an  estate  in  lands  and  tenements  enure  to  enlarge^  Ae 
esbite  ordie  releasee,  or  by  way  of  passing  the  estate. 

A  release  to  enlaige  an  estate  is,  when  he  in  reversion,  or  remaindar^ 
lAiscs  to  his  lessee  far  life,  to  hold  to  him  and  his  heirs,  or  to.  Urn 
and  the  hdni  of  his  body;  he  thereby  has  an  estate  in  fe^  or  in  tatt« 
lit  s.  465. 

S(»,  if  he  releases  to  his  lessee  for  years  to  hold  for  life^  in  tally  or  is 
fee.    Ibid. 

Or,  to  his  tenant  by  statute-staple,  merchant,  or  ekgii,  Co^h. 
27S.b.  270.  b. 

Or,  to  his  lessee  at  wilL    lit.  s.  460. 

So^  if  a  lessee  for  life,  or  for  years,  takes  husband,  a  rdease  Iqr'tke 
lessor  to  the  husband  in  fee,  tail,  &c.  will  be  good  to  enbtfg^  ills 
estate;  far  the  husband  has  the  freehold,  or  term,  in  right  of  hb  wiScw 
Co.L.27S.b. 

So^  if  a  lessee  for  life  makes  a  lease  for  years,  or  at  will,  and  then 
the  lessor  releases  to  the  lessee  for  life  and  his  heirs,  it  will  be  good ; 
for  the  possession  of  the  lessee  for  years,  or  at  will,  is  his  possession. 
Co.  L.  270.  a. 

So,  if  a  lessee  for  40  years  demises  for  5  years  to  B.  who  enten; 
the  lessor  may  afterwards  rdease  to  the  first  lessee  to  enlarge  his  estate. 
Ibid. 

Q  S  ^ 
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So,  if  a  lease  be  for  life,  or  for  years,  remainder  for  life,  the  teS9of 
may,  by  release  to  the  lessee,  enlarge  his  estate.     Co.  L.  273*  a. 

So,  if  a  man  leases  for  years  to  fi.,  remainder  for  years,  and  B* 
enters ;  the  lessor  may,  by  release  to  him  in  remainder,  eidarge  his 
estate.     Ck).  L.  270.  a.  ' 

Or,  if  he  leases  for  years,  remainder  for  life,  he  may  release  to  him 
in  remainder.     Co.  L.  273.  a. 

SO)  if  the  lessor  grants  the  reversion,  after  an  estate  for  life,  or 
years,  to  another  for  Tife^  he  may  release  to  the  grantee.     Ibid. 

So,  if  he  leases  to  B.  for  life,  remainder  to  A.  for  life,  and  B.  dies ; 
he  may  release  to  A.  to  enlarge  his  estate  before  his  entry.  Co.  L. 
270.  b. 

So,  if  a  lease  be  for  ten  years,  refnainder  to  B.  for  twenty  years;  6* 
may  release  to  the  lessee,  and  he  shall  have  an  estate  for  thirty  yearsi 
Co.  L,  273-  b. 

(C  ^)  What  not* 

But  a  release  will  not  be  good  to  enlarge  ah  estate,  if  there  be  no 
apt  words;  as,  if  ke  in  reversion  or  remainder  releases  to  his  lessee  toi^ 
life,  without  more,  he  has  no  greater  estate ;  for  he  had  it  for  life  be- 
fore, and  therefore  his  estate  is  not  enlarged.     Lit.  s.  465. 

If  he  releases  to  his  lessee  at  will  all  demands;     R.  Cro.  EL  268. 

So,  if  a  man  releases  to  his  lessee,  the  words  do  not  make  a  greater 
testate,  than  if  the  same  words  were  in  a  deed  of  the  same  estate  executed 
kith  livery.     Lit.  s.  465. 

And  therefore,  if  he  releases  to  a  lessee  for  years  generally,  he  has 
it  only  for  life,  without  words  of  inheritance.     Ibid. 

If  he  releases  to  his  lessee  pur  autre  vsV,  he  has  it  for  his  own  life* 
Co.  L.  273.  b. 

So,  a  release  will  not  be  good  to  enllEirge  an  estate,  if  he  to  whom  it 
is  made  hils  not  a  sufficient  estate ;  as,  if  tenant  by  tfie  curtesy  assigns 
his  estate,  a  release  to  him,  after  the  assignment,  is  not  good,  though 
there  b^  a  privity  between  them. '   Co.  L.  273.  a. 

Though  he  has  an  estate  by  eitoppel,  and  supposition  of  law ;  as,  if 
vji  infimt  leases  to  B.  for  life,  who  grants  his  estate  with  warranty  to  A. 
who  in  a  dumfuit  infra  cstatem  vouches  B. ;  a  release  by  the  demandant 
to  B.  does  not  enlarge  his  estate,  though  he  is  tenant  in  supposition  of 
kw.     Co.  L.  273.  a. 

So,  if  a  release  be  to  a  lessee  for  years  before  his  entry ;  for  (ill  he 
enters  by  force  of  his  lease  he  has  only  an  interesse  termini,  and  capnot 
itake  a  release  to  enlairge  his  estate.     Lit.  s.  459. 

So,  a  release  will  not  be  good  to  enlarge  an  estate,  if  the^e  be  pot  a 
privity  between  the  releasor  and  releasee. 

As,  if  a  man  leases  to  B.  for  life,  who  leases  for  years  to  another  ; 
a  release  by  the  first  lessor  to  the  lessee  for  years  will  be  void  to  enlarge 
his  estate,  for  want  of  privity.     Co.  L.  273.  a. 

So,  if  a  donee  in  tail  leases  for  his  own  life,  a  release  by  the  donor 
to  the  lessee  and  his  heirs  does  not  enlarge  his  estate.     Co.  L.  273.  a. 

So,  if  a  lessee  for  20  years  demises  to  S.  for  10  years,  a  releaaeby  the 
first  lessor  to  B.  does  not  enlarge  his  estate.     Ibid. 

8(^  if  a  lessor  releases  to  a  tenant  by  sufferance,  it  is  not  good  to  civ- 
large  his  estate  for  want  of  privity.    Lit.  s.  461.    R.  2  Cro;  169. 

(Dl.), 
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p  L)  Helea^e  tubtci)  enures  t^  passing  tbe  estate. 

So,  a  release  of  an  estate  may  enure  by  way  of  passing  the  estate. 

As,  if  there  are  two  parc^ers,  and  one  of  them  releases  all  his  right 
in  the  land  to  his  parcener.     Co.  L,  273.  b. 

So,  if  there  are.  two  joint-tenants,  and  one  of  them  releases  to  his 
tx)mpanion ;  though  it  does  not  make  a  degree.     Ibid. 

So,  if  a  grant  be  to  husband  and  wife,  and  B.  and  their  heirs,  B. 
may  release  to  the  husband  alone,  or  to  the  wife  alone,  and  it  will  enure 
by  wa3r  of  passing  the  estate.     Co.  L.  273.  b.     R.  1  And.  45. 

So,  if  there  are  three  joint-tenants,  and  one  of  them  releases  to  one 
of  his  companions.     Co.L.  273.  b. 

So^  if  one  joint-tenant  confirms  the  estate  of  his  companion,  with 
words  of  inheritance.     Lit  s.  523. 

So^  if  joint-tenants  lease  for  life,  and  afterwards  one  of  them  re^ 
leases  to  his  companion,  or  confirms  his  estate^  the  reversion  is  vested 
in  the  releasee,  and  he  shall  have  the  rent  or  waste,  without  attornment. 
Lit  s.  574. 

If  one  jointh-tenant  levies  a  fine,  or  grants  by  the  words  dedi  et  con^ 
cessiy  to  his  companion,  this  will  enure  by  way  of  release,"and  not  as  a 
grant     R.  Jon.  55.  . 

So,  every  conveyance  by  one  joint-tenant  to  his  companion  enures  by 
way  of  release,  and  passes  the  estate,  and  the  releasee  shall  have  the 
whole,  as  b^  the  first  feoffinent     2  Cro.  696. 

Hiough  It  be  by  way  of  use;  as,  if  the  one,  by  deed  indented  and 
inroUed,  bargiuns  and  sdls  to  the  other.  2  Cro.  696.  R.  Ray.  187. 
2Sand^96. 

Or,  conveys  by  fine  sur  grant  and  render,     R.  2  Cro.  696.   . 

(D  2.)  What  shall  be  a  good  one. 

A  release,  which  enures  by  passing  the  estate,  may  pass  the  fee  with- 
out words  of  inheritance^  for  he  to  ymom  it  is  made  had  an  inheritance 
before.     Co.  L.  273.  b. 

So,  if  a  lease  be  to  two  for  years,  the  one  may  release  to  the  other 
before  entnr.     Ca  L.  270.  b. 

Or,  if  the  lease  be  to  commence  at  a  future  day,  before  the  com- 
mencement of  the  lease. 

So^  if  the  next  avoidance  be  granted  to  two,  the  on^  may  release  to 
the  other  before  the  church  becomes  void.     Co.  L.  270. .  b. 

So,  if  a  parcener  of  a  rent  takes  to  husband  the  terre-tenant,  the 
other  parcener  may  release  to  her,  and  this  enures  by  way  of  passing 
the  estate,  thoi^h  the  rent  be  suspended.     Co.  L.  273.  b. 

(D  S.)  What  not. 

But  a  release  will  not  be  good  by  way  of  passing  the  estate,  if  there 
be  not  a  privity  of  estate  between  them  at  the  time  of  the  release. 
Co.  L.  273.  b. 

[If  a  defendant,  who  is  sued  by  a  landlord  in  the  name  of  his  tenant, 
procure  a  release  firom  the  nominal  plaintiff,-  the  court  will  order  th6 
release  to  be  given  up,  and  permit  the  landlord  to  proceed  in  his  action. 
Doug.  407.  J 

Q  4  (E)  JRe. 
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(£)  Ueiea0e  Of  periBfioiial  ttitng^* 

(El.)  Of  aU  demands. 

The  most  beneficml  rel^asie  whidi  a  man  can  havet  is  avditest  cf'iHl 
demands*     Lit.  s.  508.  * 

By  a  release  of  aU  deniahd^  all  atdons  real,  penonaly  and  mbi^, 
and  all  actions  of  appeal,  and  also  all  executionsy  are  disehaigea. 
tit.  S.508.  -    ^ 

"So,  all  covenants,  personal  dt  real;  as,  warranty,  Sec.  bonds  ahd 
'contracts.    Co.  L.  291.  b. 

Though  the  warranty  be  fiiture ;  for  it  binds  his  lands  m  pnaentk 
2Cro.  170. 

All  recognizances,  statutes-merchant,  and  staple.    Co.  L.  ittlj  b. 

All  rents,  service,  charge,  seek,  or  annuities.  Co.  L.  291.  b.  LtL 
8.510. 

So,  common  of  pasture,  and  all  profits  aprenire.    Co.  L.  8$ll.  b. ,, 

All  conditions  before  breach,  or  performance,  or  after.  Co.X.  2di.  V. 
Per  two  J.    Dal.  105.  ^ 

So,  a  right  or  title  to  land.     Lit.  s.  509.  ^ 

And  where  th^re  is  debitum  inpnesenti^  a  release  of  all  demands  dis- 
charges it,  though' the  money  be  not  yeC  payable :  as,  money  to  be  paid 
%t  a  fofture  day,  by  a  bond,  covenant,  or  contract.    2  Cro.  300. 

So,  where  a  rent  does  not  attend  the  reversi<m,  but  is  in  srofSt 
such  release  discharges  all  arrears,  and  all  which  may  afterwarw  ao» 
true.     Cro.  EI.  606.     R.  2  Cro.  4B7.    2  Rol.  409.  L  15.    Per  three  J. 

1  Sid.  141. 

Ajs,  where  a  lessee  assigns  all  his  term  to  A.  renderihff  50f.  per  aML 
to  him ;  a  reteaise  discharged  all  future  paymeiAsi  for  it  is  dde  only  by 
the  contract.    2  Cro.  487. 

But  a  release  of  all  demands  by  the  king  does  not  discharge  a  right 
b'r  title.     Co.  L.  291.  b. 

So»  where  a  thing  is  not  payable  Siretidj  by  the  contract,  and  is  not 
yet.  due :  a  release  of  all  demands  does  not  discharge  it ;  as,  if  upon  a 
Submission  to  an  ^ward  by  bond,  &c.  money  is  awuded  to  be  paid  at  a 
day  after  the  release.     Semb.  2  Cro.  SOO.     K.  Cont  Yel.  214. 

S6,  such  release  does  not  discharge  rent  incident  to  a  reversion,  bot 
due.  Cont  2  Rol.  408.  1. 15.  K.  ace.  Cro.  £1. 606.  Per  Hought. 
^  Cro.  487.  Per  three  J.  1  Sid.  141.  R.  H.  1  W.  &  M.  B.  R.  inter 
Stephens  and  Snow,  Sal.  578. 

Nor,  a  collateral  covenant  t6  be  formed  injiduro.  R«  2  Cro.  170. 
ft.  2  Mod.  281. 

So,  a  release  of  all  demands  to  the  bail,  before  judgment  ag&ihst 
the  principal,  does  not  discharge  the  recognizance  by  we  bail.     R. 

2  pro.  170. 

So^  a  release  of  all  demands  by  ah  husband,  does  not  discharge  an 
assumpsit  to  the  wife  before  the  coverture,  to  pay  her  405.  per  arm.  after 
the  death  of  her  husband.  R.  2  Cro.  222.  Yel.  156.  Vide  Bavon 
knd  Teme  (K). 

.  So,  a  irelease  of  atl  demands,  in  general  words,  shall  be  restrained  t6 
th^  particular  occasion ;  as,  if  an  executor,  upon  payment  to  him  oiT 
a  le^cy  by  the  executor  of  B.,  releases  all  demands  against  him  sis 
"executor  for  any  matter  whatsoever ;  this  does  not  reles^  a  debt  due 

to 
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A  his  testator  te^mft}  lmt»JMfA»Iiii^^Sikdpi)}sUod.  977. 
CartlLlig.     R.  2  Ley. ^15.  ^  v       .  '; 

So^  if  he  had  released  aU  demands  gen^r^y.     Par  Hdt,  Sho.  155^ 

Oiv^jctaBBdi  en itkeperaoaal estate;  fer  s  debt  dMS  mftBiM'it 
tiU  judgment     R.  Sal.  575.  ' 

[▲■elean  ofidil  iJght,  title»  interest,  elaim  or  demand  iff  and  «b  lA» 
pasfpakjr  frf*  aaintntalejdoes  not  release  adebtfiroin  him.  L<L  6:.' 
787.   Salk.  575.]  '  '  '^-    *  ^ 

[PsffrBhrlytftjiejdease  w«ites>that  thera  liad  been  dispdtes  bdtw^ 
the  plaintiff  and  defendant,  concerning  the  right  of  tdmknon.  iidi-  R. 
787.  >x'&4)cs^5Ur.&  a}  :•    >  ■  -  J;  I'x  j.  ^ 

CSo,  if  a  non  compos  makes  a  voidable  feoffinent  in  lifeeandtAes  btelt 
an  estdtdte  JibpBe  8lai|4)e  remitted  ta  his^)Mer  estrte^  £4.  Ri^  M4. 
318.]       <   Iv'      J:   :.'^     .'-..,  ."  ' 

(£  2.)  Claim,  Right,  &c. 

So%  it  release  of  all  claims  extends  fo  all  demands,    Co.  L.  ^1.  |>f. 
So,  all  exactions  seem  equal  to  demands.    Co.  L.  292.  lu      -.  .^  „^  |    . 
A  release  of  all  right  extends  to  Ik  tide  of  entry.    CaL.  SS65.a.    B* 
8  Co.  1/Js.  b. 
S6^  a  rSeas^  of  all  title^  ext£inds  to  a  tight  in  land.    JL  8  Ca  15S«.b» 

(E  3%)  Actions,  &c* . 

By%rdeitte%FaU  actions,  ^actions  feal,  personal,  or  mixed,  are  di^ 
diai^ied.  •   ' 

Se^  tq^p^^  fer  death,  robbery,  may&em,  &c.    Lit  s.  500. 

8o^  Ksdre facias  upon  a  judgment  or  fine;  for  every  writ,  original  or 
jnifieud,  ti^)dn'w1iiiik  rae  defencmnt  may  plead,  is  aitt  action.  Lit*  s.  505, 
606.        '.    ^  •    —     '  ^  •    •    .     .•  '      ,/      ' 

So^  n  release  of  actions  discharges  all  cau^est>f  action.  Co.  L.  285.  a. 

A  boiuf 'fia'paymeM  of  money  at  a  future  day ;  for  it  is  ddrihm  ih 
prasOUij  and  ft  right  to  an  action  is  in  him,  thon^  he  caxmot^h^ve  an 
acflofi  at^JJiftsefctt.  ^  Lit  si  i}2: 

So,  'k  V^eoie  \^  an  executor  before  probate  £scharges  aa  actEoO]^ 
thovq^liecaxmothaTeit;  for  therightisinhim.  Co.  L.  292.  b.  Y^e 
Adnunistration,  (B  9.)  ,       ^ 

S(s  a'^^i^iease  by  the  inndinanr,  though  he  cannot  have  an  action^  Co. 
L.««ilj,j 

Sof'  a  release  of  an  quarrels  discharges  all  actions  and  causeabf 
acdcHi.     Co.  L.  29f2.  a.  "^ 

Or;  fthni  releases  omnes  loqudas.    Ca  L.  t92.  a.  .  *        t. 

All  suits,  debates,  or  controversies.     Ibid. 

Bd^'*iMireI^itte  t)f  all  real  actions  discharges  actions  real  or  mixed ;  a^ 
assi^  gtkire  Shpe£i9  annuity.    Lit  s.  492,  499.*  i 

So,  a  release  of  personal  actions  dischairaes  all  personal  action^  ana 
all  inhttiSfte  ivhich  damaires  were  reooveralle  by  Uie  oonunon  law.  Co. 
L.Ss7->     '       '  ^^  . 

BUf^  itidtse  of  all  actions  does  not  release  a  ri^t  to  enter,  where 
^entj  is  not  tolled^  8cc.     Co.  L.  286.  a. 

8R)/  it^bf«Urraay  eht^f  into  land,  or  take  gbbds,  &c  notwithstanding 
^  rael&tJ^dFaB  acfibtis.     Lit  s.  496,'  497,  498. 

Sc^^  W  ih  remainder;-  a  feoffee  or  other  not  privy,  shall  not  plead  a 
rckiUb'^iictiolis  to  tenant  for  life,  &c.    Co.  L.  285.  b. 

So, 
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.S09  a  3i6£^isor:ciiniiot  bar  an  assise^  by  a  releiise  of  real  acdons. 
B.494. 

So,  releases  of  personal  actions  do  not  discharge  real  actions,  in 
which  damages  are  given  by  statute,  if  they  were  not  at  the  common 
law ;  as,  dower,  mort  d! ancestor^  aielf  entry  sur  disseisin  en  kper^  &'c» 
Co.  L/285.  b. 

So,  in  an  assise  by  joint-tenants,  a  release  of  personal  actions  by  one 
of  them  bars  himself  only.     Co.  L.  285.  a. 

So^  a  release  of  all  actions  before  the  day  of  payment  of  a  rent,  an«^ 
nuity,  8to.  is  no  bar  to  arrears  afterwards  due.    B.  Cro.  EL  897. 

So^  if  an  a^eement  be,  that  A.  shall  release  the  equity  of  redemp* 
tion,  and  B.  shall  pay  for  it  7L  A.  releases  the  equity  and  all  actions ; 
Ms  doesnot  discharge  an  acticm  for  die  7/.    B.  1  Sal.  171. 

[The  real  parties  alone  are  competent  to  release  the  action ;  and 
those  are  the  real  parties  who  are  parties  upon  record.  4  M.  &  S.  300.] 

[Release  by  co-plaintiff  not  set  aside  without  a  strong  case  of  frauds 
7  Taunt  421.] 

[If  a  4efon£mt,  who  is  sued  by  a  landlord  in  the  name  of  his  tenant, 
procure  a  release  fixxn  the  nominal  plaintiff,  the  court  will  order  the 
release  to  be  ddivered  up»  and  permit  the  landlord  to  proceed  in  the 
action.    Dough  407*] 

[A  remittit  damna  of  so  much  is  a  release  for  so  much,  and  is  li&e 
acknowledgment  of  isatisfootion,  and  there  need  not  be  judgment  qjuod 
eat  sine  die  as  to  that  part     B.  B.  H.  207.]  ^ 

(E  4.)  Covenants. 

Soj  a  release  of  all  covenants  is  a  good  discharge  of  a  covenant  be* 
fore  it  is  broken,  as  well  as  after.     Co.  L.  292.  b. 

Bat  if  the  lessor  after  assijgnment  by  him  to  another,  releases  aH 
covenants  to  his  lessee  and  afterwards  the  assignee  of  die  reversion 
brinffs  covenant  Mainst  the  lessee;  such  release  before  breach  does 
not  discharge  the  oefondant ;  for  the  lesscMr,  after  the  assignment,  can*- 
not  discharge  the  action,  which  shall  be  intended  to  be  founded  upon  a 
covenant  in  law.    B.  2  Lev.  206^  207. 

£(E5.)  Construction.^ 

[In  the  construction  of  an  instrument,  regard  must  be  had  to  all  its 
parts,  and  especially  to  the  particular  expressions  therein.  Therefore, 
general  words  in  a  deed  are  to  be  restrained  by  a  particular  redtal. 
For  which  rule  the  reason  may  he,  that  the  parties  cannot  be  supposed 
to  have  used  words  without  meaning ;  a  supposition  included  m  the 
rgedian  of  particular  expressions.  If  full  eflfect  is  ffiven  to  the  general 
words,  the  particular  esqpressitms  are  thereby  passea  over ;  but  not  vice 
versd  since,  diereby  ^ect  is  given  to  the  general  words,  namely,  qua^ 
Ufied  and  oonsisteat  with  the  particular  expressicms.  Hence,  where  to 
an  action  of  debt  on  a  bcmd,  the  defendant  pleaded  a  release  from  the 
plaiiitiff,  which^  s&esr  redtuOig  that  the  defendant  stood  indebted  to  hixa 
in  such  a  sum,  he,  in  consideration  of  I6s.  in  the  pound  paid  to  him^ 
^  released  die  d^sndaiU  from  all  manner  of  actbns,  causes  of  action, 
suits,  debts,  claims,  and  demands,  in  law  and^  equity,  which  he  had 
against  biu^  or  thereafter  could,  should,  or  might  have,  by  reasm  of  any 
thing  from  Uie  beginning  of  the  world  to  the  wte  of  the  release  ;'*  helcT^ 

that 
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Uiat  the  plaintiflP  might  reply,  that  although  /the  prosait  danatid  was 
due  when  the  release  was  made,  yet  it  was  not  included,  or  mtant  to 
be  included,  in  the  sum  named  therdn.    4  M.  &  S.  42S.] 

[If  th^  ]Hx>vjsion8  in  a  deed,  are  upon  the  face  of  them,  applicable  to 
two  diflferent  situations  of  things,  it  may  be  averred  .to  which  of  the  two 
Ihey  were  meant  to  be  appliecL  Thus,  if  A*  owes  B.  20/.,  which  gross 
sum  is  composed  of  several  items,  and  B.  releases  to  A.  lOZ.,  B.  may 
show  to  what  particular  items  the  release  was  intended  to  be  applied. 
4  M.  &  S.  42S.] 

[A.  after  mentioning  certain  specific  sums  due  to  her  firom  B.,  jmd 
that  she  had  agreed  to  release  him  from  those  sums,  and  of  and 
from  all  or  any  other  ^um  or  sums  of  money,  claims,  and  demands, 
thereby  secured  or  intended  to  be  secured,  and  all  other  sum  or  sums 
of  money,  claim,  and  demand  whatsoever,  released  him  accordingly 
from  those  sums,  and  all  claim  on  account  of  those  sums,  or  for  or  on 
account  of  any  other  matter,  cause,  or  thing  whatsoever.  Held,  that  a 
bond  of  indemni^,  payable  after  her  decease,  was  not  thereby  released. 
1  N.  R.  1 13.] 

Vide  more  concerning  Release  in  Appeal,  (G  12;) — BaQ,  (Q  7.) — 
^^^lumcery,  (4  L  1.,  &c) — Damages,  (£  8.) — Discontinuance,  (C  1.)—^ 
iFlne,  (E 10.)— Pleader,  (2  G  14.— 2  V.  11.— 2  W.  SO.  S4.)— 2  X  7^ 
^-2  Y  17 S  B.  19.— 3  JK*  12.^«0.8,  Ip,) 


RELIEF. 

> 

Vide  Copyhold,  (K  11.)  —  Pubabeb,  (S  K  17.) 

Helief  in  CQUitg. 

Vide  Chancery. 

Relief  of  poor* 

Vide  UsBS,  (N  1.) 

RELIGION. 

Vide  Justices  of  Peace,  (B  13.,  &c.)  —  Scotland,  (D  S.) 

Vide  fiaoLisE,  (N  10.) 


REMAINDER. 


Vide  Copyhold,  (C  11.)  — Devise,  (N  19.)  — Estates,  (B  13.,  &c- 

—  81.)  —  Pleader,  (S  E  3.) 

]&ematnDer^jnan. 

tSinee  possession  of  personalty  is  not  proof  of  ownership,  a  pawnee's 
ti^c  to  the  property  bailed  cannot  be  oetter  than  that  of  the  bailer. 

There. 
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Therefore^  die  pawnee  of  a  tenant  for  life  has  no  Ben  li»r  fiiel  monej 
itdtinced  against  the  remainder-man.    8  T.  R«  376.] 

[An  indenture  of  lease  expressed  to  be  made  by  a  tenant  fi>r  lifei  and 
the  remainder-roan,  bat  exdCiited  by  the  tenant  fiur  life  oolVf  isy  aa 
«teinst  the  remainder-many  utterly  void;  who,  therefore,  after  m  death 
^  the  tenant  for  life,  'cannoC  sue  «fxm  the  covenants  therein.     1  T.  R^ 

«6.] 

.    [A  lease  void  in  its  creadon  as  against  a  remainder-man^  does  not 

become  valid  by  his  accepting  rent,  and  suflfering  the  lessee  to  make 

improvements  after  his  remainder  vests  in  possession.^    I)pugl«  50. 

5Cawp;482.] 

Vide  Receipt^  (A  «. —B  2.)  — Recovery,  (B  7^) 

Cro0iai«remainoet:0*  « 

Vide  Devise,  (K  14, 15.) 

Contingent  remaindens. 

Vide  £8TATB8,  (B  16.) 

^e0teD  remainoer. 

Vide  Estates,  (B  17.) 


REMEDY.  ,      , 

^utnal  remeDiedL 

Vide  Fleadeb,  (C  5C.J  ,.    ^ 

Vide  Abatement,  (H  SO.)  —  Ac^ok  Wfoi  T«E:G4»k  (^  ^i)-fyj(c^  ^ 
noM  vvov  THE  Cask  vrov  Assutfrsir,  (C).  -^  Fob  a  De<ri>7v 
(E  S.)  — AwEAi,  (G  10.)  i=  ' '      '■  i     Ti.  (  T  ; 


•    «     > 


EEMEI^IffiR  ANGER. 

Df  t^e  ercbeqiuer. 

'     vide  CocBTs,  (D  H.) 


•  .^  '.J 

_ '  ■     < 


>  REMITTER. 

(A)  jftemttter,  toben  it  ^m  te. 

(A  1.)  If  an  antient  right  and  defeasible  tstiife  <sdme 

together  by  descent,  p.  237. 
(A  2.)  Or  the  right  descends  after  the  estate.  p.S&$. 
(A  3.)  Or  the  estate  after  the  right,  p.  238. 

(A  ♦.)(>: 


.    RemtUr;  tifhen  it  shall  be.  987 

(A  4.)  Or  by  other  act.  p.  238.  ,, 

(A  5.)  And  if  part  of  the  estate  comes  to  the  rights  it 
shall  be  a  remitter  for  so  much.  p.  299. 

(B)  Eemitter  fSaDoureo  hi>  lato. 

(B  1.)  And  therefore  it  takes  effect^  though  the  estate 

which  made  the  remitter  was  voidable,  p.  240. 

(B  2.)  A  remitter  defeats  entirely  the  wrongful  estate. 

p.  240. 
(B  3.)  And  that  presently  without  entry,  p.  241. 
(B  4.)  A  remitter  to  the  principal  remits  to  the  ap- 
pendant, p.  241. 
(B  5.)  To  the  particular  estate,  remits  to  him  in  thc^ 
reversion  or  remainder,  p.  241, 

(C)  Wbm  tbere  aball  be  no  remitter. 

(C  1.)  To  a  bare  title,  p.  242. 

(C  2.)  To  an  irremediable  right,  p.  242^ 

(C  3.)  To  a  bare  right  of  action,  p.  242; 

(C  4.)  If  the  freehold  does  not  accrue  to  the  right, 
p.  243. 

(C  5.)  If  there  was  default  in  him  who  takes  the  den 
feasible  estate,  p.  243. 

(C  6.)  If  he  takes  by  st.  27  H.  8.  10.  which  exe- 
cutes the  use  in  the  same  plight  as  it  was 
limited,  p.  244. 

(C  70  No  remitter  to  a  term  for  years,  p.  245, 

(D)  cbe  9rounD0  of  a  remttter«  p.  245, 

(E)  ijHttd  It  tipttattti.  p.  245. 

(F)  ilJdibat  effect  it  0l)an  haMe.  p.  24& 

lELetmtter:  — (KSben  it  dball  be- 

(A  h)  If  an  antient  tight  and  defeasible  estate  come  together 

by  descent. 

Bqnhter  is,  when  an  ^ntient  right. in  lands  or  tenements,  which  is 
ranediablcy  and  a  ddeasible  estate  or  title,  in  the  same  tenements, 
come  to  t^  same  perspn,  without  debult  in  him,  he  shall  be  remitted 
to  his  antient  and  better  ridit    Co*  L.  S47.  h« 

As,  if  tenant  in  tul  makes  a  discontinuance^  and  afterwards  disseises 
die  disoontinuee,  and  dies^  whereby  the  right  to  the  tail  and  the  de- 
feasible estate  in  the  fee  descend  together  to  his  issuef;  tie  issue 'dJiyi  be 
nsniupi  to  the  estate-tail.    Lit  s.  669. 

So,  if  tenant  in  tidl,  after  a  discontinuance,  dies  without  issue,  and 
^  m  ^rqnamd^r  enters,  afid  dies  seised,  bis  issue  shall  be  ratted. 
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If  the  husband  discontinues  the  land  of  his  wife^  and  takes  back  an 
estate  to  him^lf  in  fee,  and  dies  after  his  wife,  their  issue  shall  be 
remitted.    2  Rol.  420.  L  17.      .   . 

So^  if  a  subsequent  right  comes  to  a  former,  though  the  former  wasi 
also  defeasible.    2  Cro«  489.    Vide  post,  (B  1,  2,  d.) 

(A  2.)  Or,  the  right  descends  after  the  estate. 

So,  there  shall  be  a  remitter,  if  the  right  descends  after  the  defeasible 
estate ;  as,  if  tenant  in  tail  enfeofls  his  issue  within  age,  imd  afterwards 
dies,  the  issue  shall  be  remitted.    Lit*  s.  660.     Hob.  71. 

Though  the  issue  came  to  his  fiill  age  in  the  lifeof  tenant  in  tail,  an4 
did  not  waive  the  fedfineilt.    lit.  s.  660. 

If  tenant  in  tail  makes  a  feofflnent  to  the  use  of  himself  for  life,  re- 
maind^  to  his  son  in  tail,  with  condition ;  the  son  brea)^  the  oonditionj^ 
whereby  the  use  and  possession  accrue  to  his  issue,  and  the  fether  dies ; 
the  issue  shall  be  remitted.    R.  1  Leo.  91. 

•If  tenant  in  tail  enfepffi  to  the  use  of  himself  for  life,  reojainder  to  his 
son,  (who  is  the  issue  in  tail,)  and  afterwards  dies,  the  son,  though  h^ 
takes  the  remainder  by  the  st  27  H  8.  10.  shall  be  remitted  by  the  des^ 
cent  of  the  right     1  Leo.  91.    Vide  post,  (C  5, 6.) 

(A  S.)  Or,  the  estate  after  the  right. 

So,  if  a  defeasible  estate  comes  to  him  after  ^  descent  of  the  ri^ht,  he 
shall  be  remitted ;  as,  if  a  discontinuee,  after  the  death  of  tenant  m  tail^ 
enfeo^  his  issue  within  age.    Co.  L.  9^0.  a. 

(A  4.)  Or,  by  other  act 

So,  if  the  discontinuee,  bebg  a  woman,  the  issue  in  tail  within  age 
takes  her  to  wife,  be  shall  be  remitted  to  the  whole ;  for  he  becomes 
seized  in  her  rig^t,  and  there  are  no  moieties  between  them.    Lit^ 

s.  665,  .  .       .      ' 

So,  if  a  husband,  seized  in  right  of  his  wife,  aliois  in  fee,  and  takes 
back  an  estate  to  him  and  his  wife,  the  wife  shall  be  remitted ;  fi>r  the 
taking  back  of  the  estate  shaU  be  reputed  the  act  of  the  husband  alone^ 
and  not  of  the  wife,  who  was  covert,    R.  1  Sid.  68, 

So,  if  the  discontinue  be  dissdsed,  and  the  disseisor  leases  to  the  hus-i 
band  and  wife  for  life.    Lit.  s.  678. 

So,  if  die  alienee  makes  a  lease  to  the  husband  and  wife  for  their 
lives,  reserving  the  reversion  to  himself  it  shall  be  a  remitter  to  the 
wife;  and  the  reversion  shaU  be  out  of  the  lessor.    Lit  s.  666. 

So,  if  an  estate  be  taken  back,  to  the  husband  and  wife,  only  for  the 
life  of  the  husband.    Co.  L.  850.  b. 

Though  the  estate  to  than  be  by  indenture.     Co.  L.  853. 

Or,  by  fine;  for  the  ^e  shall  not  be  examined  upon  it     Lit  s.  669. ' 

So>  if  tenant  in  tail  enfeo£&  his  issue  within  age,  and  his  wife,  and . 
dies ;  the  issue  shall  be  remitted  ta  the  wholes  Upon  the  death  of  tenant 
in  tail     Co.L.  S5l.b. 

So,  if  tenant  in  tail  discontinues,  and  dies,  lea^g  a  daughter  his  heir' 
in  ta^who  after  fiill  age  takes  husband,  and  the  discontinuee  releases 
to  the  husbaqd  and  wife  for  their  lives,  the  wife  shall  be  remitiedt 

Lit  s.  671. 

Sot 
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Sof  if  a  husband  discontinues  the  land  of  his  wife  by  fine^  and  the 
conusee  renders  to  the  husband  and  wife,  though  this  be  error,  and  the 
fine'  may;  be  avoided ;  for  not  being  party  to  the  cmginal  or  conusance, 
the  wife  cannot  take^  excq)t  in  remainder,  yet  she  shal  be  remitted. 
Co.  L.  S5S.  a.     Vide  post,  (B  1.) 

So,  if  the  discontinuee  makes  a  feoilment  and  livery  to  the  wife  with-* 
out  her  husband.     Lit  s.  677. 

Though  the  husband  afterwards  disagrees  to  the  feoffinent,  or  the  wife 
waives  it  after  the  death  of  her  husband.    Co.  L.  $66.  b, 

Soj  if  husband  and  wife  are  tenants  iii  special  tail  by  a  gift  after  mar- 
riage, by  which  they  take  by  entireties,  and  the  husband  discontinues, 
and  takes  back  an  estate  to  him  and  his  wife,  they  are  .both  remitted ; 
for  the  one  cannot  be  without  the  other.     Lit  s.  672. 

So,  since  the  statute  of  uses,  if  he  takes  back  an  estate  by  fine^  or 
feoflBnent     R.  Hob.  255.     1  Sid.  63. 

So,  if  husbftnd  and  wife  recover  against  lessee  fer  life  orthe  husband 
by  writ  of  entry  in  the  post    Semb.  per  Dyer,  Mo.  32. 
'  If  tenant  in  tail  makes  a  feofibent  to  the  use  of  himself  for  life^  and 
then  to  A.  for  years,  and  says  nothing  of  the  fee,  and  dies,  by  the 
descent  of  the  reversion,  the  issue  shall  be  remitted.    2  RoL  419.  L  50. 

So»  if  the  discontihuee  makes  an  estate  to  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  it  shall  be  a  remitter  to  the  wife^  when  the 
remainder  to  her  comes  into  possession.    Lit  s.  680. 

So,  if  tenant  in  tail  leases  to  his  eldest  son  for  life,  remainder  to  the 
younger,  and  the  eldest  dies  without  issue,  the  younger  son  shall  be  re-> 
mittea  by  the  accruing  of  the  remainder  to  mm.  Lit.  s.  682.  Vide 
post,  (C  5.) 

Ghr,  if  the  heir  of  the  disseisor  leases  to  A*  for  life,  remainder  to  the 
dissasee^  he  shall  be  remitted  aft»r  the  death  of  A.    Lit  s.  683. 

(A  5.)  And  if  part  of  the  estate  comes  to  the  right,  it  shall* 

be  II  remitter  for  so  much. 

So,  ifonlypartofadefeasibleestatecomes  tohimwhohasarighty  he 
shall  be  remitted  for  so  much;  as,  if  tenant  in  tail  to  him  and  the  hdrs, 
of  his  body  upon  A.  begotten,  has  a  daug^tor,  and  afterwards  has  issue 
adauflhter  by  afiothar  vsniery  and disoontinueSf  and  afterwards  disseises 
the  msoontinuee,  and  dies,  whereby  the  estate  descends  to  the  two., 
dan^ters ;  the  daughter  by  A.  shall  be  remitted  t6  a  moiefy^  Lit; 
&662.    Vide  post,  (C  4.) 

So^  if  tenant  in  tail  enfebffi  his  issue  within  age,  and  B.,  and  diest. 
the  issue  shall  be  remitted  to  a  moie^.    Lit  s.66a« 

S(%  if  disseisee,  when  his  entry  is  congeahUt  takes  back  an  estate 
(fridiODt  indentnne,  or  matter  of  record  which  estops  him)  from  the 
disseisor,  he  shall  be  remitted.    Lit  s.  693,  694.  696. 

Though  he  takes  but  a  lease  for  years.    Lit  s.  695. 

So,  In  a  f»Taeda^  bythe  issue  in  tail,  if  the  discdntinuee  disclaims^ 
or  pkads  n<m4emrj  it  shall  have  the  effect  of  a  ro^itter,  Lit  s«  691, 
G&i. 


(B)  «r. 
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(B)  ISlemtttcr  fatjouceD  bg  lato. 

(B  1.)  And  therefore  it  takes  effect ;  though  the  estate  which 

made  the  remitter  was  voidable- 
Remitter  18  &voiired  in  law ;  for  by  it  the  antient  right  is  restoredf 
which  is  the  more  worthy  and  more  sure  tide.     Co*  L.  S48. 

And  therefore,  if  the  defeasible  estate  was  obtained  from  an  infimt,  or 
Jeme^aoerty  yet  there  shall  be  a  remitter ;  as,  if  tenant  in  tail  discon- 
tinue aqd  afterwards  disseises  the  discontinuee,  and  dies ;  his  issue 
shaU  be  remitted,  though  the  discontinuee  was  an  infant,  or  covert. 
Co.  L.  S48.  a. 

If  a  husband  disoontinqes  the  land  of  his  wife,  by  fine,  to  A.  who 
renders  to  the  husband  and  wife,  though  the  fine  be  erroneous,  (for  the 
wife  not  being  a  party  to  the  original,  or  conusance,  cannot  take  by 
the  render  of  present  estate,)  she  shall  be  remitted.  Co.  L.  353.  Vide 
ante,  f  A  4.)  - 

If  ttie  discontinuee  enfeoffi  the  wife,  and  makes  livery  to  her  <mly, 
though  the  husband  afterwards  disagrees.     Co.  L.  356.  b.    Vide  ante, 

(^*-) 

If  tenant  in  tail  to  him  and  the  heirs  females  of  his  body  discon- 
tinues, and  takes  back  an  estate  in  fee,  and  di^  baying  *^sski&  a  daugh- 
ter, and  his  wiSe  privement  en^eintf  the  son  boni  aftervrards  shall  not  vend 
the  remitter  to  the  daughter*    Co.  L,  357-  a. 

So,  if  the  ^ispontinuee  makes  a  feo£5nent  to  husband  and  wife,  upon 
Cfm^tion,  it  shall  he  a  remitter  to  the  wife^  though  the  feoffor  afterwards 
enters  for  the  oonditioh  broken.     Co.  L.  357*  b.    Lit  s.  679. 

|So^  if  tenant  in  tail  enfeoffi  his  ypunoer  son,  and  dies,  and  the  younger 
son  dies,  his  mfe  privemeni  enseint  ^  the  eldest  son  ente^  and  then  ^be 
wife  has  a  son  bom ;  he  shall  not  enter;  for  the  eldest  was  remitted. 
R.  1  And.  31f 

(B  S.)  A  remitter  defeats  entirely  the  wrongful  estate. 

SOf  by  the  remitter,  the  defeasible  estate  shall  be  utterly  annulled^aad 
defeated.    Lit  s.  659. 665, 666.    Vide  post,  (F). 

And  therefore^  if  he  who  has  a  defeasible  estate  gmnts  a  caminon» 
vent,  3cc.  out  of  the  land,  and  afterwards  is  remitted,  the  kkid  shall  be 
discharged ;  for  the  estate  out  of  which  it  issued  is  totally  defeated. 
Lit  s.  660. 686, 687. 

So,  if  he  annexes  a  cpndition,  &c  to  the  estate  made  by  him.    Ut. 

s.  679t 

So,  the  remitter  avoids  all  chaiges  of  a  stranger  or  ancestor^  made 
after  the  ccMumencement  of  the  definsible  estate.    9  Rol.  489.  K. 

So^  the  estate^  to  which  the  remitter  is,  shall  be  sulgept  lo  dower^ 
ward,  &c  as  before.    2  RoL  422.  L  15. 

But  an  estate  of  the  land  itself  made  by  Urn  who  is  remitted,  as 
alease  for  years,  shall  not  be  defeated  by  the  remitfeer.  Co.  L.  349.  a; 
Dy.  51.  b.    2  Rol.  422. 1.  so. 

So,  othar  remedy  for  the  rent,  common,  &c.  is  not  taiken  away ; 
for  h^  may  have  annuity,  &c.  notwithstanding  the  remitter.  Co.  L. 
v^Sr.  a. 

(B  3.)  And 
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(B  3.)  And  that  presently  without  entry. . 

SOf  the  defeasible  estate  shall  be  defeated  ivithout  entry.  Co.  L. 
348.  a.     R.  1  RoL  260.     Hob.  256.     2  Rol.  421.  1.  SO. 

For  it  shall  be  defeated  immediately  by  the  vesting  of  the  estate  which 
mdces  the  remitter.     C!o.  L.  S54;b.  356^  b.     Hob.  255. 

Though  it  vests  by  act  of  law,  without  the  assent  of  the  party;  Co.  L« 
S58.  b. 

So,  if  the  estate  vests,  he  cannot  waive  the  remitter ;  for  he  shall  be 
remitted  nolens  vclens.  '  R.  2  Cro.  489.  For  the  benefit  of  him  in  re- 
mainder, otherwise  not    2  Rol.  422.  1. 40. 

Though  the  antient  estate  and  the  last  were  both  waiveable,  he  cannot 
waive  the  remitter,  where  it  would  be  to  the  prejudice  of  another.  '  Co. 
L.S57.  Hob.  71.  255.  Mo.  872.  Per  three  J.  Montague  cont. 
2  Cro.  489.    2  Rol.  86.    Vide  Baron  and  Feme  (T). 

^o^  if  the  remitbr  be  prevented  by  the  default  of  the  ikther,  his  heir 
mi^  be  remitted ;  as,  if  the  discontinuee  enfeofis  tenant  in  tdl,  of  full 
who  shall  not  be  remitted  contrary  to  his  own  act,  yet  his  issue 

lU  be  remitted. 

If  husband  and  wife  levy  a  fine,  and  afterwards  take  back  an  estate 
to  thieiif ;  though  the  Wife,  h&ng  patiiceps  by  her  examination  upon  the 
,lhi^  cannot  be  remitted,  her  issue  shall.  Co.  L,  353.  b.  Vide  post) 
(C6.) 

So,  if  tenant  in  tail  leases  to  his  eldest  son  for  life,  remainder  to  a 

Sonnger  son  for  life,  and  dies,  and  then  the  eldest  son  dies  without  issuer 
lie  younger  shall  be  remitted,  though  the  eldest,  who  accepted  the  leasee 
could  not     Lit.  s.  682. 

1  V 

(fi4.)  A  remitter  to  the  principal  remits  to  the  appendants 

^Bbj  ff  a-mbn  be  remitted  to  the  principal,  he  shall  be  remitted  to  all 
things  appendant,  &c. ;  as,  if  tenant  in  tail  of  a  manor,  with  an  advow- 
son,  &c.  app^dant,  enfeoffi  B.  who  re-enfeofi&  him,  saving  the  advow- 
son ;  the  issue  shall  be  remitted  to  the  manor,  and  also  to  the  advowson. 
CokL.849.b. 

So,  if  tenant  in  tail  was  disseised  by  A.  who  sufiers  an  usurpation, 
ndniie  ditodsee  enters,  he  shall  be  remitted  to  the  manor  with  uie  ad« 
y&mKAk.    Co.  L.  349.  b.  ' 

(BS^  To  the  particular  estate,  remits  to  him  in  the  reversion 
^        ..  ^     or  remainder. 

So^  a  remitter  to  a  particular  estate  shall  be  a  remitter  to  allin  re* 
tMiartf iT'Or  igvertton>    lit.  s.  673.     Hob.  255.     Pd.  397* 

Tho^^h  ^e  lemainder  vests  by  the  statute  of  uses.  27  H.  8.  10. 
Hoh.S5a 

iSo,  if  a  mesne  remainder  be  barred,  it  shall  be  a  remitter  to  all  other 
rcmttiden  or  the  reversion ;  as  if  A.  be  tenant  for  life,  remainder  to 
B.  in  tail,  remainder  to  C.  in  tail,  remainder  to  *D.  in  fee,  and  A.  is 
disseised  by  E.  to  whom  B.  releases  with  warranty,  whereby  the  estate- 
tail  IS  barred,  if  A.  afterwards  re-enters,  the  remainders  to  C.  and  D. 
are  remitted,  though  the  dissasor  has  a  fee,  determinable  upon  the  death 
of  iB.  without  issue.  ^  Co.  L.  354.  b. 

So,  if  tenant  in  tail,  remainder  in  B.  in  fee,  discondnues,  and  af^r- 
wards  fakes  bad;  aa  estate  to  him  in  tail^  remainder  to  the  kmg  in  fee, 
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and  dieS)  his  issue  AtSl  be  remittedi  and  the  remainder  td  B.,  though 
the  remainder  to  the  king  be  thereby  devested*     Co.  hp  354.  b. 

But  if  tenant  m  tail  dies  after  mscontinuance,  without  issue,  and 
he  in  remainder  disseises  the  discondnuee,  and  dies  without  issue,  he  in 
the  second  remainder  cannot  enter.     R.  Bend.  pL  Si. 

(C)  ffi^Ben  tbece  leffiaU  fie  no  reittitter. 

(CL)  'lb  a  bare  title. 

But  a  remitter  must  be  to  the  antient  riffht,  and  shall  not  be  to  a 
paked  tide ;  as,  if  a  defeasible  estate  be  in  him  who  has  tide  to  enter 
for  a  condition  bro)cen,  he  shall  not  be  remitted  to  the  estate  which  he 
had  before  the  condition  made.     Co.  L.  347.  b.     2  Rol.  420.  G. 

Or,  if  he  has  title  to  enter  for  mortmain.     Co.  L.  347.  b.  848.  a; 

Or,  upon  on  assept  to  a  ravisher ;  for  it  is*  a  bare  title  of  entiy,  for 
which  np  action  is  given.     Co.  L.  348.  a. 

But  if  an  infiint  makes  a  feoffinent  of  the  estate  of  his  wife,  and  with- 
in age  takes  back  to  him  and  his  wife ;  though  he  had  only  a  title  to 
enter  for  his  nonage,  he  shall  be  remitted*    2  Rol;  419«  L  30. 

So,  if  a  woman  enfeoffi  A.  and  B.  upon  condition  to  re-enfeoff 
her  upon  request,  and  takes  husband,  and  upon  request  A.  refuses^ 
but  B.  enfeofra  them  of  the  whole,  she  shall  be  remitted  to  the  moie^ 
of  A.  to  which  she  had  tide  of  entry  for  the  condition  broken*  2  RoL 
419.  L  35. 

(C  2.)  To  an  irremediable  right* 

So,  there  shall  be  no  remitter  to  a  right  for  ^hich  the  party  has  no 
remedy  b^  action.    Co.  L.  348.  a.  349*  I). 

As,  if  B.  purchases  an  advowson,  and  afterwards  suffers  an  usurpation, 
and  six  months  pass,  and  then  the  usurper  enfeo£&  B.  and  his  heirs,  the 
heir  of  B.  shall  not  be  remitted ;  for  diough  he  had  right,  he  had  not 
any  remedy  by  action.     Co.  L.  349.  b. 

So,  if  tenant  in  tail  enfeoffi  B.  of  a  manor  with  an  advowsom  &c« 
appendant,  and  afterwards  B.  grants  to  him  and  his  heirs  the  advow- 
son, or  odief  tiling  appendant,  and  he  dies,  his  issue  shall  not  be 
remitted  till  he  re-continues  the  manor ;  for  there  was  no  remedy  by 
action  for  the  advowson,  &c  till  the  manor  was  re-continued.  Co.  L* 
349.  b. 

Soy  if  he  makes  a  discontinuance^  and  afterwards  disseises  the  dia- 
continuee,  and  levies  a  fine,  and  dies  within  five  vears^  the  disccmtimiee 
may  enter ;  for  die  issue  is  not  remitted,  his  right  being  barred  by  the 
fine.     R*  Bend.  pi.  1 56.     Mo.  115.     1  And.  43. 

So,  if  {here  be  a  grandfather  tenant  for  life;  remainder  to  a  fiither  in 
tail,  and  they  join  in  a  feoffment  with  warranty,  and  the  warranty  de» 
scends  witii  the  right  to  the  son ;  he  shall  not  be  iremitted,  being  bound 
by  tiie  warranty.     R.  1  And.  286.     2  RoL  421.  1. 40. 

(C  3.)  To  a  bare  right  of  action. 

So,  th^e  shall  be  no  remitter,  where  the  party  has  no  right  but  only 
to  have  an  action ;  as,  if  tenant  in  tail  suffers  a  common  reoovery^ 
which  was  erroneous,  and  afterwards  disseise  the  recoveror,  add  dk»9 

his  i39ue  S»li  A9t  be  remitted;  for  tbougli  lie  Im  a  right  to  hftye  »  writ 

of 
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t>r  for  rivertal  of  die  reodvetry  t  yet^  till  tiie  ttSfefMf  hk  hik  ntf 
to  the  estate-tail*    Co.  L.  S49.  b« 

ft 

(C  4»)  If  the  freehold  does  not  accrue  to  the  tight. 

Soy  there  shall  be  no  remitter,  except  where  aii  isstate  of  freehold 
comes  to  him  who  has  the  antielit  rightt  and  therefore^  if  tenaitt  in 
tail  before  the  $L  27  H«  8. 10.  had  made  a  feoffinent  to  the  use  of  him** 
self  in  fee  or  tail,  the  issue  was  tiot  remitted*    Dy»  24,  a* 

So,  there  shall  be  no  remitter  till  the  freehold  comes  In  possessioii 
to  him  who  has  the  riffht ;  as,  if  discontinuee  of  a  husband  re^fff'ants 
an  estate  to  the  husbana  for  lifei  remainder  to  the  wife ;  she  shdl  not 
be  remitted  during  the  life  of  the  husband.    Lit«  s*  680.    R.  Hob.  71* 

If  tenant  in  tad  enfeoffs  A.  to  the  use  of  himself  for  life^  Imd  afte]> 
wards  to  A.  till  he  raises  500^»  and  then  to  his  son  ih  fee^  whb  ^tsrs 
after  the  death  of  his  iatheri  he  shall  not  be  remitted  ttU  A^  has 
levied  the  500/.    tl.  1  Leo.  7. 

So,  there  shall  be  no  remitter,  but  only  as  to  sl>  much.ad  tomes  to 
him  without  his  defiudt ;  as,  if  tenant  in  tail  to  hiiA  and  the  heirs  of 
his  body  by  A.  has  issue  a  daughter,  anfl  by  another  wife  haa  iasuo 
another^  daughter,  and  then  discontinues^  and  disseises  the  discon* 
tinuee^  and  £es,  his  daughter  by  Ai  shall  be  remitted  only  to  a  moiety ; 
for  a  moiety  onl?  descended  to  her.     Lit.  s.  662.    Vide  ante^  (A  6.) 

Sof  if  tenant  m  tail  enfeoffs  his  issue  Within  age,  end  a  strangei) 
and  dies^  though  joint-tenants  are  seised  ^pro  indiinso  of  the  whol^  yet 
the  issue  shall  be  remitted  only  to  a  moiety ;  for  he  has  no  right  to 
more.     Co.  L.  350.  a.  . 

If  husband  discontinues,  and  takes  back  an  estate  to  him  cmd 
wife,  and  to  A.,  the  wife  b  remitted  only  to  a  moiety.    lAU  s.  676. 


(C  S.)   If  there  was  default  in  him  who  taked  the  defeasible 

estate. 

So,  there  shall  be  no  remitter,  if  he  who  has  the  defeasible  estate 
was  particeps  criminiSf  and  consented  to  the  maldng  of  the  defeasible 
estate ;  and  therefore,  if  tenant  in  tail  enfeoffs  Ms  issue  of  ftdl  age^ 
and  dies,  the  issue  shall  not  be  remitted ;  for  it  was  liis  folly  to  atcept 
the  fec^Knent.     Co.  L.  848.  b.  850.  b. 

Or,  if  the  issue  at  full  age  takes  the  discontinuee  to  wife.  Lit.  s« 
665. 

Or,  if  the  issue  joins  with  his  fether  in  a  dissebin  to  the  discoil-^ 
tinuee.     Co.  L«  857.  b. 

If  a  stranger  enfeoffe  a  tenant  after  possibility  in  remaind^  after  atl 
estate  for  life,  and  the  lessee  dies,  he  in  remai&der  shall  not  be  re« 
mitted     2  Rol.  420.  1.  25. 

So»  if  a  husband  and  wife  levy  a  fine  to  B.  vspon  which  the  wife  id 
examined,  and  afterwards  they  take  back  an  estate  to  them,  the  wife 
shall  not  be  remitted;  for  by  her  examination  upon  the  fine,  she 
htcaOM  porhceps*    C<>.  L.  S5S»  b. 

Or,  if  ihey  make  a  feoffinent  to  the  use  of  themselves.  Semb. 
iLsT.  49: 

If  »  hwbiaA  dbMMtaAM  iht  tend  6f  hid  wife;  aixd  A.  dlss^cs  the 
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discontiuuee'  by  cooin  of  the  husband,  and  alsb  bf  his  wlfe^  and  makes 
a  lease  to  them,  the  wife  shall  not  be  remitted.    Lit*  s.  678.   2  And.  S9« 

Though  the  wife  was  not  present,  but  only  assented  to  the  disseisin^ 
though  by  such  assent  she  be  not  a  disseisoress.     Co.  L.  357.  b. 

So,  if  he  who  has  a  riffht  procures  a  disseisin  by  A.  against  whom 
he  recovers.     2  RoL  480.  L  7. 

Tenant  for  life,  remainder  to  A.  for  li&^  A.  disseises  the  tenant 
for  life,  who  dies ;  A.  shall  not  be  remitted.     Cont  2  RoL  420.  1.  80. 

So,  if  tenant  in  tail  lets  to  B.  for  life,  remainder  to  his  issue  by 
deed,  and  the  issue  agrees  to  the  remainder,  in  the  life  of  his  fether, 
by  signing  a  counterpart  of  the  deed  &c«  the  issue  shall  not  be  re- 
mitted, thoufffa  the  freehold  is  cast  upon  him.     Co.  L.  359.  b. 

If  lessee  lor  life  surrenders  to  D.  in  remainder,  &c.  and  D.  accepts 
it,  he  shall  not  be  remitted.     R.  Skin.  3.  63. 

So,  if  tenant  in  tail  enfeoffi  his  issue  and  B.  by  deed,  and  makes 
livery  to  B.  only,  yet  if  the  issue  signs  the  deed,  he  shall  not  be  re- 
mitted on  the  death  of  B.,  though  the  freehold  is  cast  upon  him  by 
survivorship.    Co.  L.  359.  b. 

So^  if  B.  dies  in  the  life  of  the  tenant  in  tail,  and  the  issue  after- 
wards enters,  and  takes  the  profits.    Lit  s.  684. 

Or,  agrees  to  the  feoffinent  in  the  life  of  his  fether.     Co.  L.  359. 

If  there  be  fether,  tenant  for  life,  remainder  to  the  son  for  life, 
remainder  to  the  father  in  tail,  adid  the  fether  and  son  join  in  a 
feoflSnent  to  an  unde  of  the  son,  who  dies  without  issue,  so  that  the 
son  is  his  heir,  he  shall  not  be  remitted  during  his  life ;  for  he  joined 
in  the  feoflBnent.    Dub.  1  Leo.  37. 

But  if  a  parly  to  a  wrongful  act,  or  an  estate  taken  back,  be  an 
in&nt,  or  Jeme-^overty  no  dmult  shall  be  adjudged  in  him  or  her 
generally.    Vide  ante,  (A  4.) 

As,  if  husband,  seised  in  right  of  his  wife  for  the  life  of  the  wife, 
makes  a  feoffinent  to  the  use  of  the  wife  for  life;  upon  the  death  of 
the  husband,  she  shall  be  remitted.     R.  3  Leo.  93. 

So,  where  an  estate  of  freehold  is  cast  upon  him  or  her  by  act  of 
law,  no  de&ult  shall  be  adjudged  in  him  or  her;  as,  if  a  remainder 
was  limited  to  him  or  her,  wiuiout  his  or  her  assent,  and  the  parti- 
cular estate  determines.     Lit  s.  682,  683.     1  Leo.  91.      Vide  ante, 

So,  if  tenant  in  tail  enfeofis  his  issue  and  B.  by  deed,  and  makes 
livery  to  B.  and  the  issue  was  not  conusant,  nor  took  the  profits  in 
the  life  of  his  fether,  he  shall  be  remitted,  if  he  survives  B.  Lit 
s.  684.     Or,  if  the  issue  was  within  age.     2  Rol.  419«  1.  25. 

So,  if  a  disseisor  lets  to  the  disseisee  for  life,  by  indenture^  and 
makes  liverv,  the  disseisee  shall  be  remitted  contrary  to  his  aceq>t- 
ance.    R.  Cro.  EL  20. 

(C  6.)    If  he  takes  by  st  2?  H.  «•  10.  which  executes  the 

use  in  the  same  plight  as  it  was  limited. 

So,  since  the  st  27  H.  8.  10.  if  tenant  in  tail  makes  a  feoffinent  to 
the  use  of  his  issue  within  age,  and  dies,  the  issue  shall  not  be  re- 
mitted ;  for  the  statute  executes  the  possession  to  the  par^ .  in  the  ' 

smne  plight  mvm&^9  wd  fomv  as  the  u^e^iyas  linuted.  •  X)oi  JL.  848.'b. 

Hob. 
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Hob.  298*  Dub,  Dy,  23.  b.  54.  R.  Dy.  54?,  b.  11.  b.  106.  1  Rol, 
260. 

And  though  it  be  found  by  office  that  there. was  a  remitter,  it  is  of 
no  avail.     R.  Dy.  10$. 

Though  the  issue  takes  by  remainder  in  an  use  limited  to  him* 
Semb.  I^.  129.  a. 

.  So^  if  the  issue  enters,  and  is  seised  by  the  st.  27  H.  8.  he  cannotf 
by  the  entry  of  the  feoffi^es  afterwards  be  remitted.  R.  Dy.  SSb.  a. 

But  if  the  issue,  in  such  case  waives  the  possession,  and  recovers  in 
Jbrmedon  acainst  the  feoffees  of  the  tenant  in  tail,  as  he  may,  he  shall 
be  remitted.    Co.  L.  348.  b.     2  Rol.  10. 

Or,  if  the  issue  takes  by  the  feoffinent  to  his  use,  and  does  not  bring 
formedan ;  after  his  death,  his  issue  shall  be  remitted ;  for  an  estate  in 
fee  at  the  common  law  descends  to  him.     Co.  L.  34«8«  b.    Dy.  54* 
1  Leo.  91. 

So,  if  the  husband  mdces  a  feo£Bnent  of  the  land  of  his  wife^  to  the 
use  of  himself  and  his  wife,  she  shall  be  remitted ;  for  she  has  her 
election  to  take  by  the  st.  27  H.  8.  or  to  enter  by  the  32  H.  8. 28.  vapou 
which  she  shall  be  remitted.     R.  Dv.  191.  b. 

So,  the  issue  of  the  issue,  who  takes  by  force  of  the  st  27  I|.  8.  10# 
shall  be  remitted.     Hob.  255.     1  Rol.  260.     2  RoL  419. 1.45. 

So,  if  he  who  had  a  defeasible  estate  as  a  verdict  for  him,  though 
filsely,  and  he  who  has  a  right  claims  under  the  recovery,  he  shall  not 
be  remitted ;  as  if  a  younger  brother  disseises  his  elder,  and  in  an  assise 
against  him  the  plaintiff  is  barred  by  a  fiUse  verdict,  and  before  attaint 
tbe  younger  dies  without  issue,  whereby  the  land  descends  to  the  elder; 
he  small  not  be  remitted  contrary  to  the  verdict.     R.  Dy*  5.  a. 

But  if  tenant  in  tail  levies  a  fine,  or  sufiers  a  common  recovery,  which 
is  a  bar  to  the  entail,  the  issue  shall  not  be  remitted^  though  the  land 
afterwards  comes  to  him.    Vide  ante,  (C  3.) 

Though  the  estate  descends  to  the  issue  before  execution  of  the  r^ 
oovery.     Co.  L.  361.  b.    Dy.  35.  a. 

(C.  70  No  remitter  to  a  term  for  years. 

If  lessee  for  years,  to  commence  at  a  future  day,  enters  before  the 
day,  which  is  a  disseisin,  and  continues  in  possession  till  the  term  com- 
mences, he  shall  not  be  remitted ;  for  the  law  does  not  divest  the  fe^ 
for  a  term,  which  is  of  no  esteem.     2  Rol.  420. 1.  35. 

(D)  Cfee  grounDiflt  of  a  remitter. 

'  The  principal  cause  for  a  remitter  is,  that  there  is  not  any  person 
a^inst  whom  he,  who  has  right,  can  sue  his  action ;  for  he  caI^lot  sue 
himself.    Lit.  s.  661. 

And  because  he  who  has  right  cannot  sue,  nor  enter  upon  hlmi^pll^ 
the  remitter  has  the  effect  which  an  entry,  if  it  was  congeable,  would 
have,  and  revests  the  estate  accordmgly.    Hob.  256,  257.  2  Rol.  37. 

And  if  he  had  but  a  right  of  action,  by  the  remitter  he  shall  be  iUf 
in  the  same  manner  as  if  he  had  recovered.    2  Rol.  37* 

(E)  ^oto  it  operate0^ 

If  discontinuee  of  tenant  in  tul  enfeofi  his  issue  within  age  and  R^ 
and  makes  livery  of  the  whole  to  the  issue,  he  shall  be  remitted  but  for 
a  moiety ;  for  it  operates  as  a  feoffinent  in  the  first  place,  and  then  as  a 
remitter.    Co.  L.  350.  a. 

R8  If 
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If  a  d^tt^keitate  4«cwds  tip  two  daugliters,  m^  one  dt^y  Qptifs 
into  the  wholey  and  dies,  her  issue  shall  be  remitted  only  to  a  moiely^ 
fVid  the  other  moiete  |h«U  be  secovered  by  a  farmedon  by  the  other 
daughter.     R.  Bend.  pL  34. 

Biit  if  thf  defeasibla  estate  descended  to  two  daughters,  of  whom  the 
eldest  has  the  antient  ri^ht,  they  take  as  tenants  in  command  and  not  a^ 

{arfeners ;  ^r  0iere  i^f^  h^  a  remitter  for  a  moiety  i9&mediateiy. 
lit.  s«  Q$3« 

(F)  mbat  effect  it  fi$)aU  batie. 

By  the  remitter,  all  estates  mad^  by  him,  who  Iu|d  tl^e  d^fisasible 
estatet  are  avoided. 

And  thereibre^  if  tenant  in  tail  makes  a  feoffinent  to  his  issue,  ai^d 
Aes,  and  his  issue  lets  for  years,  and  die%  whereby  the  issue  of  d^e 
issue  is  remitted,  he  shall  avoid  the  lease,  which  becomes  nuU  withput 
eptry.     1  Rojl.  260.     E.  Lane,  94. 

iuid  though  the  issue  of  the  issue  accepts  rent  upon  the  leasee  it  does 
not  afiirm  it;  for  it  was  absolutely  void  by  the  remitter.  1  HoL  260. 
R.  Mo.  84*6. 

So,  if  tenant  in  tail  enfeoffi  i^nother  to  the  use  of  hfanself  for  life,  and 
afterwards  to  B.  fo^  vears ;  his  issue  bein£  remitted  to  the  reversioju  by 
descent,  shall  avoid  the  term  to  B.    2  Rof.  41 9.  1.  50. 

But  if  husband  and  wife  are  seised  to  them,  and  the  heirs  of  the  body 
of  the  husband,  remainder  to  A.,  8tc  and  the  husband  )evie$  a  fine  and 
dies,  the  yr^  shall  be  remitted  and  all  the  remainders ;  but  upon  the 
de^di  of  the  wife,  the  effect  of  the  remitter  ceases.     Hob,  257. 

But  if  husband  apd  wife  are  seised  to  them,  and  the  heirs  of  their 
l;>odies,  remainder  to  A.,  &c.  and  the  husband  levies  a  fine  to  the  use 
of  himidf  and  his  wife,  and  the  heirs  of  their  bodies,  whereby  they  ar^ 
femitted,  and  the  remainders  revived ;  if  the  \nfe  dies  in  the  life  of  the 
husband,  the  remitter  ceases,  and  the  remainder  is  turned  to  a  right. 
R.  Hob.  255. 

So,  if  tenant  in  tail  discontinues,  and  is  afterwards  attainted  for  high 
treason,  whereby  his  estate  and  also  the  antient  riflht  of  entail  are  for- 
feited to  the  king  upon  office  found ;  yet  if  he  dies  before  office,  so  that 
the  right  and  estate  d^cend  to  the  iasue  who  is  remitted ;  by  the  office 
found  the  r^mitt^r  cefises.  K>  Hob.  347-  2  Red.  508^  509.  Pal,  351. 
1  Jon.  79.  

REMITTITUR. 

[la  an  action  of  deht»  if  the  plaintiff  demands  more  than  is,  according 
to  hia  own  statement  du^  he  may  enter  a  remittur  for  the  suipius  either 
upon, demur.     R.  ace.  Ld.  R.  814.] 

[Qir*  after  verdict.    R.  ace.  Comb.  365.  12  Mod.  93.  5  Mod.  212.] 

^Qr  at  apy  time  before  final  judgment] 

:.  REMOVAL. 

Vid«  Franchise?,  (F  30,  &c) 

IReinotJrtl  of  a  Hepleuin* 

Vide  PtEADJCit,  (3  K  6)  &c) 

i^rmoDal  of  a  $leeoro* 

Vj«Je  Rsconpi  (G), 
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RENT. 
(A)  laent  iufra. 

(B)  isiem^fttm, 

(B  1.)  How  it  may  be  made,  infra. 

(fi  0.)  By  what  words,  p.  248. 

(B  9.)  Out  of  what  thing,  p.  348. 

(B  4.S  Of  what  thing,  p.  249. 

(B  5.)  To  whom  rent  snail  be  rfiserved.  p.  249. 

(B  6.)  {lent  fpllows  the.  mature  ofti^^  land.  p.  25}. 

(3  7*)  The  reaervatiqn  s^all  be  c^T\siin.  p.25|. ' 

(B  8.)  How  the  rent  sbali  be  paidt  p<  ^1* 

(B  9.)  At  what  time.  p.  (^2. 

[(B 10.)  Discharge  of.]  p.  253. 

(C)  cb?  mmi  %m\t$  (itrnt- 

(C  1.)  Rent  service ;  -r-  What  shall  bp.  p.  2^£|. 
(C  2.)  Quit-rent  apd  rent  of  assise,  p.  253. 
(C  3.)  Fee-farm  rent.  p.  254. 
(C  4.)  Incidents  to  rent-service,  p.  254. 
(C  5.)  What  shall  not  be  rent-service,  p.  255. 
(C  6.)  ^f  nt-ch^rge  :  rr-  What  ahall  be :  —  By  Reserv- 
ation, p.  ^5, 
(C  7«)  Biy  prescription,  p.  255. 
(C  8.)  By  grant  p.  ^5. 
(C  9,;  :^eftt-seck :  TT  Wl?at  sh^  l)p.  p,  257. 

(D)  Ji^emeBe  fer  mn  si^ebarge  of  tmt 

(D  1.^  By  assise,  p.  257. 

(D  2.)  What  shall  be  a  disseisin  of  it.  p.  258. 

P  S.)  Debt,  distress^  or  re-entry,  p.  25Q. 

D  3.  a.)  Demand,  when  necessary,  p.  26l. 
(P  40  When  wot,  p.  261. 
(D  5.)  How  it  shall  be  made.  p.  262. 
(D  6.)  At  what  place,  p.  262. 
(D  7.)  At  what  time.  p.  263. 
(D  3.)  By  payment  of  the  sheriff  upon  an  execution, 
p.  263. 

(A)  iaent 

Rent  b  a  sum  which  the  (enaiit  renders  out  .of  the  pxpfijts  qf  laad»  or 
tenements  which  he  paytys.    Q>,  h,  H2. 

(B)  ]£le6ertiation. 

(B  1')  How  it  may  be  made. 

Rent  may  be  xeserved  annually,  or  every  second  or  third  year. 
Co.L.47.a. 

^  it  may  b«  reserv$4  vpon  a  lease  of  lands  bir  paroli  or  a^od-poU, 
Cpi  L.  143.  b.  U3. 
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But  if  aman  makes  a  feoffinent,  or  a  tenant  for  life,  or  years,  grants 
all  his  estate,  he  cannot  reserve  a  rent  without  deed.  S  RoL  448.  H. 
Lit  s.  215. 

Nor,  where  a  conveyance  enures  by  way  of  extinguishment ;  as,  upon 
a  surrender,  release,  &c.    2  RoL  448.  L 

[A  subseouett  agreement  may,  by  relation,  operate  to  make  a 
reservation  ot  re^t  operate  from  the  beginning  of  the  tenant's  occupa* 
tiOT,    Cowp.78l.  784.] 

(B  2.)  By  what  words. 

A  rent  may  be  reserved  by  the  word  reseroando.    Co.  L.  47.  a. 

Or,  the  words,  reddendo^  salvendojfaciendoy  &c.    Co.  L.  47.  a.  141.  b. 

Inoeniendoj  dummodOf  &c.     Co.  L.  47.  a. 

Soj  a  demise,  provided  that  the  lessee  shall  pay,  is  a  good  reservation. 
R.  2  Rol.  449.  L  85.  . 

Or,  if  a  man,  in  consideration  of  rent  after  mentioned,  lets,  and  the 
lessee  covenants  to  pay  so  much  rent,  without  any  reddendum^  it  will  be 
a  good  reservation.     R.  2  Rol.  449. 1. 40. 

So,  a  devise  upon  condition  that  he  pay  yearly  so  much  to  A.,  will 
be  a  rent  to  him,  and  not  a  sumin  gross.     R.  1  Leo.  137. 

[Where  the  reservation  is  monthly  of  aportion  of  the  produce,  or  its 

value  at  the  lessor's  option,  to  be  made  up  to  600/.  per  annum^  if  it  &I1 

.  short  of  that  annual  sum ;  die  lessor  having  elected  the  money  payment, 

is  entitled  to  receive  each  month  502.,  and  the  excess,  if  any,  above 

QOOL  at  the  end  of  the  year.     10  East  1 39.] 

(B  3.)  Out  of  what  thing. 

Every  rent  ought  to  be  reserved  out  of  lands  and  tenements,  which 
are  manurable,  and  upon  which  the  lessor  may  distrain.  Co.  L.  47*  a. 
142.  a. 

So,  out  of  a  demise  of  the  vesture,  or  herbage  of  land.  Co.  L.  47.  a. 
142.  a. 

Or,  grant  of  a  reversion,  or  remainder,  for  the  possibility  that  it  may 
come  into  pdisession.    Co.  L.  47*  a. 

Or,  a  conveyance  by  way  of  use ;  for  by  the  st.  27  H.  8. 10.  the  pos- 
session is  executed  to  the  use.  R.  2  Co.  54.  a.  72.  b.  2  Rol.  448. 
L  10.    2  Inst.  673. 

So,  it  may  be  reserved  upon  a  grant  of  a  future  interest.    2  Rol.  446« 
.1.20. 

But  a  rent  cannot  be  reserved  out  of  an  incorporeal  inheritance ;  as, 
out  of  a  common,  advowson,  office,  &c.     Co.  L.  47.  a.  142.  a.  144.  a. 

Or^  a  &ir,  market,  liberty,  or  other  franchise,  or  privilege.  Co.  L. 
47*  a.     5  Co.  3.  a. 

Or,  out  of  tithes.     Co.  L.  47*  a.    R.  2  Rol.  446. 1.  35. 

A  corody,  mulcture  of  a  mill,  &c.     Co.  L.  47.  a. 

So,  rent  cannot  be  reserved  upon  a  release  of  a  right  to  land*  Co.  L. 
144.  a. 

[A  rent  cannot  issue  out  of  a  term  for  years ;  therefore  if  lessee  for 
years  assign  his  term,  he  cannot  distrain  for  rent     2  Wils.  375.] 

If  land  and  an  incorporeal  thins  be  demised  together,  rendering 
rent,  it  shall  issue  wholly  out  of  the  land  .in  point  of  remedy.  2  Cro. 
453./   2  Rol.  451. 1.20. 

And 
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*  And  if  An  incorporeal  thing  only  be  demised,  the  rent  shall  not  go  to 
the  grantee  of  the  reversion  without  express  words  ;  for  it  is  not  inci- 
dent to  the  reversion.    Co.  L.  47.  a. 

Yc^  if  rent  be  reserved  upon  a  demise  for  years  of  an  incorporeal 
inheritance^  as  common,  tyuies,  &c  debt  lies  for  it,  in  respect  of  the 
ecmtract.    Co.  L.  47.  a. 

Otherwise  upon  a  demise  for  life. 

[By  the  St  8  An.  14.  debt  may  be  brought  for  rent  on  a  demise  for 
life.    Co.  L.  47.  a.] 

So,  such  rent  descends  to  the  heir  with  the  rdversibn.  Semb.  2  Sand. 
S04.     Semb.  Ray.  18. 

And,  if  the  term  be  assigned,  acceptance  of  rent  from  die  assignee 
binds  the  lessor.    Semb.  2  Sand.  304.     Ray.  195. 

So,  if  the  demise  was  of  a  bam,  or  land,  with  tythes,  and  the  tythes 
are  evicted,  the  rent  shall  be  apportioned;  for  it  was  greater  in  respect 
oftheQrthes.    2Cro.45S.    2  Sand.  304. 

(B  4.)  Of  what  thing. 

Rent  may  be  reserved  not  only  of  money,  but  also  of  any  other  profiti 
irfiich  lies  m  render.     Co.  L.  142.  a. 

As,  a  rose,  pepper,  comine,  wheat,  &c.    Ibid. 

So,  of  a  horse,  hawk,  hen,  capon,  &c.    Ibid. 

Of  spurs,  bows,  &c.    Ibid. 

So,  of  a  journey  tempore  messis^  or  labour  by  the  lessee^  or  with  a 
horse,  &c.    2  Sand..  165. 

But  it  cannot  be  reserved  of  parcel  of  the  profits. demised,  as,  re- 
serving the  vesture,  or  herbage  of  the  land.    Co.  L.  47.  a. 

(B  5.)  To  whom  rent  shall  be  reserved. 

If  the  reservation  of  a  rent  be  general,  the  law  generally  directs  it 
according  to  the  intent  and  thenature  of  the  thing  demised.  Per  Hale, 
1  Vent.  161. 

As,  if  tenant  in  tail  demises  for  years,  rendering  rent  to  him  and  his 
heirs,  this  goes  to  the  heir  in  tail.     R.  1  Vent  162. 

If  tenant  for  life,  with  power  to  make  leases,  demises,  rendering  rent 
to  him,  his  heirs  and  assigns,  it  shall  be  adjudged  to  him  in  reitomder. 
R.  8  Co.  70.  b.     1  Vent.  162. 

If  a  copyholder,  bv  licence,  leases,  rendering  rent  to  him  and  his 
mkj  and  his  heirs,  where  by  die  custom  the  wue  has  her  free-bench, 
the  wife  shall  have  the  rent,  as  incident  to  the  reversion.  R.  1  Vent* 
163. 

If  lessee  for  100  years  makes  a  lease  for  50  years  rendering  rent  to 
him  and  his  heirs,  it  shall  go  to  his  executor  or  administrator.  Per 
ttde,  1  Vent  162. 

So^  if  a  man  seised  in  fee  lets  for  years,  rendering  rent  during  the 
term  to  him,  his  executors  and  assi^ns^  it  shall  go  to  his  assignee,  or 
hdr ;  for  the  intent  appears  that  it  shall  be  paid  during  the  term,  and 
die  law  directs  to  whom.     R.  cont  1 2  Co.  36.     Cro.  £1.  217.     2  Rol. 

450.  L  30.  451. 1.  10.      Ow.  9.      But  no  mention  in  Roll.  450.  and 
Owen,  that  the  reservation  was  during  the  term,  and  the  case  2  Rol. 

451.  is  tBlsidy  reported,  ns  appears  Latch,  99*    2  Sand.  370.    R.  ace. 

Cro« 
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CrQ.JSi.9S%  SCOfUlf  lifftllpry's  caaa.  AcPt  Cro.  Car.  889.  R. 
Latch,  9SS.  864.  R*  per  tot  Cur.  9  Sap4.  970.  1  Vent,  148,  l^i. 
Ray.  21S.     2  Lev.  13. 

80|  if  biahop  lets,  pe&denng  rait  dimng  the  teryn  to  him,  or  his 
yucoesflors,  in  the  disjunctive.    R.  4  Co.  Ul-  K 

So,  if  tenant  in  fee  lets,  rendering  rent  generally  without  sayiufl  tp 
whom,  it  goes  to  his  heir.  Co.  Lt  47*  at  P^  Kin^nniU,  91  H.  7. 
80.  b«  Per  Cbohnk,  97  H,  8*  1£.  a.  Dub.  pfr  Knightly,  27  H.  8. 
16.  a.     Per  two  J.  Dy.  45.  a.     Dub.  2  RoL  450.  L  20. 

Or,  r^^ring  rei)|  ta  hin^  or  his  heirsi  in  tb^  di3Junctiy(^  Cpnt. 
Co.  L.  214.  a. 

Ori  to  him  so  much  piopey,  and  af^  his  death,  a,  tq^  &c.  to  his 
heir.     Co.  L.  213.  b. 

Soi  a  r^ponratimi  to  th^  heir  wUl  be  good,  without  reserving  the 
fWt  to  hiinii^t  M,  if  ^  man  lets  for  years  to  commence  after  his 
death,  rendering  rent  to  his  heir.  I(.  2  RoL  447*  1«  10.  Cont  Co. 
L.  99.  b.     143.1).  213.  b. 

So,  if  tenant  in  tail  lets,  rendering  rent  to  his  heir,  it  will  be  good ; 
for  he  takes  by  purchase  after  the  death  of  the  donee.  D.  2  RoL 
447.  1.  15.     Cont  Co.  L.  99.  b.     Ace.  Hard.  90. 

So,  if  tenant  in  tail  to  him  and  the  heirs  male  of  his  ftither,  let^ 
rendering  rent  to  him,  his  heirs  and  assigns,  the  rent  shall  go  to  the 
heir  mate  of  the  body  of  his  ikther,  though  he  be  not  h^  to  the 
lessor ;  for  it  is  incident  to  the  reversion.     R.  Hard.  91.  95. 

But  if  a  man  lets,  rendering  rent  to  himself,  without  more^  it  does 
not  go  to  his  heir.  Co.  ^.  47.  a.  Per  Moile^  Lit  oont  10  Ed.  4. 
18.  b.    Dy.  45.  a.    9  Rpl.  450.  L  95. 

Or,  to  him  and  his  assigns.     Co.  L.  47.  a. 

Or,  to  him,  his  executors,  and  assigns,  it  does  not  go  to  the  heir 
or  executor,  but  determines  upon  the  death  of  the  lessor.  R.  Ow.  9. 
Qxo.  SL  917f  9  Ro}*  450.  L  27.  12  Co.  3Q.  Semb,  (pont  I  Vent 
>6l,  IW, 

Or,  to  him  and  his  assigns  to  have  an  heriot,  or  40^.  at  the  electio|i 
of  hini,  his  heirs,  or  ^gns,    R.  1  Modf  217t 

Or,  to  him  and  his  executors.     Co.  Lt  47.  a. 

3o,  if  the  reservation  be  during  the  term  to  himself  and  B.  and  the 
aurvivor  of  them,  it  does  not  gp  to  thq  h^|  for  the  express  mention 
of  him  and  B.  shows  the  intent  that  no  other  shall  have  it  Per  three 
J.  Ber)4qr  cont  Ceo*  Car.  290.  And  upon  error  it  was  compounded. 
9  RoL  450.  L  50.    Jon,  309. 

Yet,  on  a  grant  of  copyhold,  midering  to  the  lord  so  much  rent  ct 
servitia  consueta,  the  rent  goes  to  the  heir.     R.  2  RoL  450.  1.  40. 

So,  a  rent  cannpt  be  reserved  to  a  stranger*  Co,  L*  47.  143.  b. 
l^it  s.  346. 

As,  if  a  man  reserves  rent  to  himself  and  his  wife^  it  wiU  be  void 
as  to  the  wife.    2  RoL  447.  L  32.    Jon.  309. 

So,  if  before  the  statute  W.  2.  IS  Ed.  1,  he  bad  made  a  feoffinent 
to  hold  of  him  and  his  wife.    2  RoL  447*  L  45. 

So,  if  he  reserves  rent  to  bis  heir,  widiout  saying  to  him  and  his 
heirs,    Co.  L.  213.  b. 

|f  he  reserves  rent  to  him  or  his  heir,  it  will  be  .good  to  him  % 

Iw  Uftf  ^h4  YQid  to  t^e  h«Vf   C9f£l2H«At 

8Pi 
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let  for  years,  to  commence  afier  the  deatH  qf  the  &ther»  ^wlio  was 
Kile  leiijed,)  and ^9iide|ji}g  pept  U>  the  said  B.»  it  will  be  vend;  for  a 
manratjoD  to  him  by  his  pfOf&r  pamei  and  OQt  to  him  as  heiTi  is  tb^ 
same  as  if  it  was  to  a  stranger.     R«  2  Roh  447.  1*  20. 

Yet  the  king  may  make  a  reservation  of  a  rent  to  a  stranger*  2  Rol. 
447.  1. 35.    Semb.  Co.  L.  145.  b. 

S9»  a  wm  i¥)ay  reaerre  a  rent  to  himself  for  his  life^  and  a  different 
rent  tQ  bis  h^r,    Co.  {^.  SIS.  b«  214*  a. 

•  •  • 

(B  6.)  Resit  follows  the  nature  of  th^  land« 

The  rent  reserved  follows  the  nature  of  the  Itfnd ;  and  therafere,  if 
two  joint-tenants  let  hj  deed-poll,  or  parolj  rendering  rent  to  one,  it 
(haU  go  to  bothf    Co.  !<•  47»  a.  • 

If  two  jobt-tenants  let  by  deed  to  A.,  rendering  to  them  10^.  per 
amu,  and  only  one  seals  the  deed,  the  demise  shall  be  but  of  a  moiety, 
rendering  only  5s.  per  aqn.     R.  ^  Rpl.  453.'  L  35. 

If  a  man  seised  as  heir  pf  the  part  of  his  mother  lets,  rendering 
rent  to  him  and  his  heirs,  it  goes  to  the  heir  of  the  part  qi  the  mo- 
Aer.     Hard.  90. 

So,  if  seised  of  land  of  tbe  nature  of  Borough-EngUsh,  it  goes  to 
the  youngest  ^on.    Hard.  90. 

(B  70  The  reservation  shall  be  certain. 

So,  the  reservation  ought  to  be  certain;  for  if  a  man  depiis^fil 
wiU,  rendering  suundum  raUm  I8l.  par  amit  gyamdiu  the  demise  con- 
tinoesy  it  will  be  void,  fiur  it  does  not  appear  what  reqt  be  ^ball  pay 
in  certain,  or  at  what  time.    R.  4  Mod.  79.     1  Sf^.  S69* 

So^  if  the  demise  be  of  several  bouses,  rendering  $1.  renlii  via.  for 
one  house  205.,  for  another  405.,  and  for  another  40^.,  w^th  a  clau^f 
fcr  re-entry  upon  Bon*paymeiit  of  tbe  same  rent,  or  any  part,  it  will 
be  an  entire  rent,  and  the  viz.  cannot  make  a  severance.  2  Jio],  448* 
L  SO.    «  Co.  S4.  b.    R.  ccaot.  Mp.  59. 

But  a  lease  of  three  manors,  rendering  for  one  61.^  for  anotber  6i*f 
for  another  10/.,  widi  condition  of  re-«ntry  for  non<*payme(it  of  any 
paroel,  raakas  several  demise^  and  several  rents,  for  which  there 
shall  be  several  avowries,    Dy.  S09«    2  Rol.  448.  1.  @Q,    5  Co,  56. 

If  a  lease  be  fay  a  husband,  lendoring  rent  to  him  for  lifo^  and  t9 
his  wife  for  life,  it  will  be  a  reservatioii  during  the  life  of  fbe  survivor* 
R.  ^o.  876. 

(B  8.)  Hov«r  the  rent  shall  be  paid. 

So,  if  a  man  deipises  for  five  ^ears,  rendering  100/.  to  be  paid 
by  equal  portions  dqring  the  term,  it  shall  be  paid  yearly,  though  that 
word  was  omitted.    2  Rol.  449. 1.  50. 

Or,  rendering  rentt  ^  be  paid  at  the  usual  feasts,  irithout  saying 
which,  it  sh^U  be  construed  at  Micbaehnas  and  Lady-day«  R.  $  Rol. 
450.  1 5. 

Or,  to  be  paid  at  sudi  fea^tsj  yn^on\  ^ying'^equajly,  it  sh^  be  paid 
s^pUjr,    8 m. *59,  l\$,  I'   p*  ^     .^  r    ^ 
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'   Or,  to  be  paid  at  such  feasts^ -without  mores  it  shall  be  paid  yearly 
during  the  term*     1  Sid.  116. 

So,  upon  a  lease,  rendering  rent  to  be  paid  quarterly,  it  shall  be 
paid  erery  quarter,  though  the  quarters  do  not  end  at  the  usual  feasts, 
2  Rol.  450.  1,  7. 

(B  90  At  what  time. 

So,  if  a  demise  be,  rendering  rent  at  Michaelmas,  or  so  many  days 
after,  it  shall  be  paid  at  the  last  day,  whidi  is  the  legal  time  of  pay« 
ment.    R.  10  Co.  127.    Vide  nost,  (D  7.) 

So,  if  the  lessor  dies  before  the  last  day,  the  heir  shall  have  the  rent. 
B.  Cro.  El.  575.    10  Co.  128.  b. 

If  he  ffrants  the  reversion  to  B.  after  Michaelmas,  before  the  last 
day,  B.  snail  have  the  rent.     10  Co.  129.  a. 

So,  if  a  bond  be  topay  an  annuity  to  B.  for  his  life,  at  Michaelmas  and 
I/ady-day,  or  in  thirty  (utys  after  such  feasts,  and  B.  dies  after  Michael- 
mas, and  withi^  thirty  davs;  the  annuity  determines,  and. there  shall 
be  no  payment  at  Michaelmas.    R.  Cro.  El.  380. 

So,  if  a  lease  be  for  fiftv  years,  if  the  lessor  live  so  long,  rendering 
rent  at  Michaelmas,  or  thirty  days  afl^r,  and  the  lessor  dies  after 
Michaelmas  within  thirty  days;  the  rent  for  that  payment  is  discharged 
by  the  act  of  God.    R.  10  Co.  127.    2  Cro.  310. 

If  rent  be  reserved,  payable  at  such  a  day,  and  the  lessor  dies  the 
same  day  after  noon,  it  snail  be  paid  to  the  heir,  or  him  in  remainder^ 
not  to  the  executor ;  for  it  was  not  due  till  the  last  moment  of  the  day. 
R.  Sal.  578. 

But  if  the  tenant  pays  the  same  dav  before  the  death  of  the  lessor  to 
him  in  remainder,  the  executor  shall  be  aided  in  equity.  R.  Eq.  Ca. 
(2d  part  of  2  Mod.  Ca.)  21 . 

[Freehold  rents  on  demise^  recoverable  by  executors  of  tenant  for 
life.     IIG.  2.C.  19.] 

[And  rent  apportioned  in  case  of  the  death  of  such  landlord  before 
the  gale-day.    Ibid.] 

So,  if  the  lessee  pavs  to  the  lessor^  or  tenders  his  rent  at  any  lime  of 
the  day,  or  at  Michaelmas  before  the  thirty  days  after  elaps^  me  lessor 
oudit  to  accept  it     10  Co.  127-  b. 

So,  if  rent  be  reserved  yearly  during  die  term  at  Michaelmas,  or 
thirty  days,  and  the  term  ends  at  Michaelmas,  it  shall  then  be  due  be« 
fore  the  thhty  days,  oth^iwise  it  would  not  be  paid  yearly.  R.  2  Cro. 
227.  MS.  310.     Yd.  167.     1  BuL  U 

So,  if  a  demise  be  of  a  reversion  afl:er  a  term  for  years,  rendering  rent 
yearly,  cum  reversio  accident^  the  rent  does  not  begin  till  the  term  ex- 
pires.   Dy.  877. 

So,  if  the  reservation  be  of  an  heriot  after  the  death  of  the  lessee^  or  of 
a  journey  tempore  messisj  without  limiting  when  the  revervation  com* 
mences ;  the  heriot  shall  not  be  paid,  if  the  lessee  dies  before  the  former 
term  expires;  nor  shall  a  journey  be  performed  till  the  reversion  fiJIs 
into  possession.     R.  per  three  J.  Keeling  cont.     2  Sand.  166. 

[If  A.  tenant  for  life,  subject  to  foneiture,  remainder  over  to  B., 
lease  to  C.  for  a  term,  and  afterwards  apprehending  that  he  has  forfeited, 
acquiesce  in  B.'s  claiming  and  receiving  the  rent  nom  C,  his  executor 
may}  on  shewing  that  he  acquiesced  under  a  fidse  apprehension,  re- 
cover 
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cover  fiom  C.  the  amount  of  the  rent  erroneously  paid' to  B.    1  Bos.  & 
PulL  326.] 

[(B  10.)  Discharge  of.] 

[To  an  avowry  for  rent,  the  plainti£f  in  replevin  may  plead  payment 
of  an  annuity,  secured  out  of  the  lands  demised  to  him  for  the  arrears 
of  which  the  grantee  of  the  annuity  had  threatened  to  distrain.  2  Mars» 
220.  6. Taunt.  624.] 
[An  estojqpel  does  not  exclude  the  plea  of  eviction.  7  T.  R.  537.] 
[A  mortgagee,  after,  giving  notice  of  the  mortgage  to  the  tenant  in 
possession  under  a  lease  prior  to  the  mortgage,  is  entitled  to  the  rent 
in  arrear  at  the  time  of  the  notice,  as  well  as  to  what  accrues  after- 
wards, and  he  may  distrain  for  it  after  such  notice.    DougL  279.] 

(C)  Cbe  at^etal  kinta  of  rent 

(C.  1.)  Rent>service : — What  shall  be. 

There  are  three  kinds  of  rent ;  rent-service^  rentrcharge^  and  rent- 
seek.    Lit  sect.  213. 

Rent-service,  is  when  a  tenant  holds  his  lands  by  rent  and  fealty,  or 
any  other  service.    Lit  sect  122.  213. 

Before  tlie  st  quia  emptores  terratwny  18  Ed.  1.  if  a  man  had  made 
a  feoffinent  by  deed,  or  without  deed,  rendering  to  him  and  his  heirs  a 
oertam  rent,  this  was  rent-service.     Lit  sect.  216. 

So,  if  he  had  reserved  no  rent  or  service;  for  the  feo£fee^  of  course^ 
had  held  of  him  by  the  same  services  by  which  he  held  of  the  lord 
paramount    Ibid. 

But  by  that  statute  it  was  provided  quod  feqffutus  temeat  de  domino 
cajntali^  &c,  and  therefore  now  not  any  rent  reserved  upon  the  feoff- 
ment; but  the  rent,  which  the  feoffee  pays  to  the  lord  paramount,  is 
the  rent-service.    Lit  sect.  122.  140.  217* 

So,  now  if  a  man  makes  a  ^ift  in  tail,  leases  for  life,  for  the  hfe  of 
another,  or  for  years,  rendenng  rent,  and  reserving  the  reversion  to 
himself  this  is  a  rent-service ;  lor  fealty  is  a  service  incident  to  the  re- 
version.    Lit  sect  214,  215. 

So^  if  he  makes  a  gift  in  tail,  without  reservation  of  iany  rent ;  for  the 
donee  shall  hold  of  the  donor  in  like  manner  as  he  holds  over.  Co. 
L.  143.  a. 

Otherwise,  if  he  makes  a  lease  for  life  or  years,  without  a  reserva- 
tion.   Co.L.  14S.a. 

So,  if  the  donor  or  lessor  has  the  reversion,  though  he  has  not  the 
immediate  reversion ;  as,  if  he  makes  a  gift  or  lease  rendering  rent,  re- 
mainder to  another  in  tail  or  for  life,  the  reversion  to  himself.  Co.  L. 
142.  b. 

So»  if  the  donor  or  lessor  grants  his  reversion  to  another,  the  grantee 
has  the  rent  as  a  rentnservice ;  for  the  rent  is  incident  to  the  reversion. 
Lit  sect  228. 

(C  2.)  Quit^irent  and  rent  of  assise. 

If  tli«  rait  xeseryed  by  the  lord  of  bis  tenant  wa«  jreseTred  tot  iXL 

servicQifi 
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gerrkuSf  it  Is  Cilled  a  quitHmit;  becauM  tha  tenant  In  respect  ofiti  is 
quit  from  other  services. 

And  it  may  be  reserved  from  a  freeholder  or  copyholder.   2  Inst.  1 9. 

And  being  usually  paid  in  silver,  it  was  called  white  rent,  and  the 
rent  paid  in  pepper,  cummin,  &c.  black  rent.    Ibid. . 

And  when  the  rents  of  fi^ediolders  and  copyholders  are  assised,  or 
reduced  to  a  certaintyi  by  the  lord  of  the  manor^  they  are  tailed  rents 
of  assise.    Ibid. 

[Mere  loigth  of  time  short  of  the  period  fixed  by  the  statute  of  limits 
ations,  end  unaccompanied  by  any  circumstances,  nfibrds  no  ground  to 
presume  a  release  or  extinguishment  of  a  quit-rent    Cowp,  914.] 

(C3.)  Fee-ferm-rent. 

If  upon  a  feoffment  the  same  rent  be  reserved,  which  was  paid  upon 
a  farm  of  the  same  land,  or  the  fourth  part  of  it,  it  shall  be  called  afise- 
fitrm-rent.    2  Inst  44.    Co»  L.  143.  b. 

[And  a  [fee-ferm-rent  does  not  in  itself  imply  a  power  of  distress ; 
yet,  if  a  clause  of  distress  be  added  in  the  deed,  by  Which  it  is  re- 
served, it  is  not  for  that  reason  the  less  a  fee-fiirm-*rent.  Vide  Doiig»  627. 
in  the  notes.] 

If  the  king  grants  land  iq  fee-farm,  without  any  reservaticm  a£  rent, 
the  yearly  rent  shall  be  paid.     Mo.  168. 

If  he  reserves  an  express  rent,  it  will  be  a  fee-&rm-rent    Ibid» 

The  rent  reserved  upon  a  farm  by  the  king  was  usually  paid  in  pro- 
visions for  his  house,  till  the  time  of  H.  1.,  when  it  was  chiuiged  to 
money.    Mad;  186. 

So,  if  the  king  reserves  a  pension,  or  one  be  granted  to  him  out  of 
land.  It  will  be  extinguished  by  unity  of  possession,  being  in  the  nature 
pfarent.    Hard.  388. 

If  land  be  granted  in  fee-&rm,  reserving  the  whole  rent  to  A  strtuigeiv 
it  will  be  voi£    Mo.  168.  ^ 

But  part  m£ty  be  to  the  king,  and  other  part  toa  stranger.  Mo^  168* 

If  a  fee«-fann-rent  be  reserved  to  the  king  upon  condition  of  re-entry 
upon  non-payment,  and  the  king  grants  the  rent  to  A.  biiee  $  if  the 
rent  afterwards  be  not  paid  pursuant  to  the  condition,  the  king  shall  not 
re-enter ;  for  his  grant  to  A.  would  be  defeated.     R.  Cro.  El.  69. 

All  lands  granted  in  fee-ferm  are  held  in  socage,  and  not  in  chivalry; 
for  the  whole  value  is  presumed  to  be  reserved.  Mo.  168.  Mad.  Form. 
tnt.8. 

If  a  rent  of  so  much  a  year  be  reserved,  but  by  the  same  deed  the 
lessor  agrees  to  allow  so  much  at  every  payment  for  bringing  the  r^it| 
tills  shafi  not  be  recouped  as  a  diminution  or  alteration  of  the  rebt  {  but 
is  a  covenant  for  allowance.    R.  2  Cro.  34. 

(C  4.)  Incidents  to  rent-service. 

To  rent-service  distress  is  incident;  for,  for  every  t^nt-service,  a 
man  may  distrain  of  common  right  Co.  L*  142.  a.  Vide  Distress, 
(A  1.  B  1.) 

So,  rent-service  is  incident  to  the  reversion ;  for,  if  the  reversion  be 
granted  without  eaying  cim  pertinentm^  the  grakitee  shiill  have  the  rent 
also.    CQiL«H9,a«  148«a« 

talent- 
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[Rentrsemoe  in  its  nature  admits  of  being  ^yporticmed.    tf  M.  &  S. 

[As  agftinsi  an  assignee  of  the  premised  demised^  an  ifttiction  of  part  is 
only  a  suspension  of  the  rent,  pro  tatUo^  even  in  an  action  of  coveiltot) 
asapunst  the  lessee  it  is  a  suqiension  of  the  whole  rdnt.    i  East,  575.] 

< 

(C  5.)  What  4ihall  not  be  rent-service* 

But  a  rent  reserved  upon  a  leAse  ai  will  is  not  a  rent-senrio^,  though 
the  lessor  may  distrain  for  it  of  common  right.     Co.  L.  142.  b. 

8(s  if  a  tenancy  eomes  to  the  king,by  fin^  8te.  the  rent  is  not  arent- 
service,  but  is  distrainable  of  common  right;  fer  it  is  not  the  att  of  the 
lord,  but  of  the  tenant  <mly.    R.  1  And.  160. 

So,  if  lands,  parcel  of  a  chantry,  are  hdd  by  rent  and  iealty,  and 

Jon  dissolution,  &c*  the  king  grants  them,  the  patentee  shall  not  hold 
the  first  lord,  but  of  the  king;  yet  the  retit-steVice  (before  dtie)  con-^ 
tiniies  payable  as  a  rent-chai^  distrainable  of  eonmion  right  R. 
1  And.  45.    Jon.  285)  236» 

(C  6.)  Rent-charge  )  what  shall  be :  --*  By  reservation^ 

A  rentrchaige  is,  when  rent  is  granted  out  of  land  which  is  charged 
with  distress  for  the  same  rent ;  as,  if  a  man,  smce  the  ^.  quia  emptores 
fermrttm,  18  iSd.  1.  makes  a  ^offinent  by  deed,  reserving  rent  to  him 
and  his  heirs,  with  a  clause  of  distress.     Co.  L.  148.  b.    Lit  sect.  21 Y. 

Or,  gives  in  tail,  or  tets  for  life  or  years,  remainder  in  fee.  iJit  sect 
217. 

Bi  it  by  ahy  deed,  indented,  or  poll ;  for  the  feoffee,  by  his  acceptr 
snce,  agrees  to  the  rent    Co.  L.  148.  b. 

So,  u  a  man  grants  a  reversion  or  remainder  of  lands  in  fee,  reserv- 
ing rent  with  distress.    Co.  L.  144.  a. 

Or,  conveys  hnds  by  bargain  and  sale,  or  other^e,  by  way  of  use. 
Co.  L.  144.  a.    Vide  ante,  (B  8.) 

(C70  By  preiscription. 

Sof  &  man  may  have  a  rent-charge  by  prescription*    Co.  L*  144.  a. 

(C8.)  By  grant. 

So,  ifa  man  grants  out  of  such  land  a  certain  rent  widi  a  dause  of - 
distress.    Lit  s*  218. 

Though  he  adds  a  proviso^  that  it  shall  not  charge  his  land  t  for  that 
voold  be  repugnant    Co.  L.  146.  a. 

So,  if  a  man  binds  his  land  to  the  payment  of  rent^  it  will  be  a  rent- 
charge;  though  there  be  no  express  grant  of  rent  ,  Co.  L.  147*  a. 

So,  if  a  man  grants  by  deed,  that  A.  may  distrain  such  land  for  a 
rent,  it  will  be  a  redtrcharge ;  for  the  land  is  charged  with  it  by  way-of 
dEstresB.    Lit  s.  221. 

(  Or,  says  that  A.,  if  he  be  not  paid  so  inu<^  per  atm.  shall  dislarain 
for  it  in  the  manor  of  D.  >  Lit-  s.  221. 

Bmo^  if  he  binds  his  manor  with  a  rent  to  be  distrained  by  the  king's 
bailiff;  for  the  king's  bailiff  is  named  but  as  a  servant  to  him;  and  lie 

who  can  fio  it  by  a  servant^  may  do  it  b^  himself)  ot  anothctv   Co.  L. 
147.  a.  ..         ^       . . 

So, 
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So»  if  he  grants  a  reat  out  of  B.  and  by.  the  same  or  another  deed 
grants  that  he  may  distrain  for  it  in  anouer  hmd ;  it  is  a  rentpcfaaige 
which  issues  soldy  out  of  B.^  though  a  distress  be  in  other  land.  (^. 
L.  147.  a. 

So,  if  he  binds  his  bnd  and  goods  upon  it  to  the  payment  of  a  rent^ 
it  will  be  a  rent-charge,  though  ne  says  nothing  of  diistress.     Ibid* 

So,  if  he  devises  a  rent,  with  power  to  distrain  tor  it  at  the  usual 
jEeasts,  it  will  be  a  rent-du^rge;  though  no  express  chaige  upon  any  land. 
R.  M0.5SJ2. 

Otherwise,  if  it  was  by.deed ;  for  a  clause  of  distress  only  is  not  suffi- 
cient to  create  a  rent-charge  in  a  grant.    Mo.  592. 

When  the  grantee  may  elect  to  take  it  as  a  rent-charge,  or  as  an  an« 
nuitv.    Vide  Annuity,  (C  1,  &c«) 

If  the  grant  be  de  qualibet  acra  teme  mea^  arentof  205.  where  he  has 
twenty  acres,  the  grantee  shall  have  Ml.  per  ann.    Co.  L.  147.  b.    . 

If  a  bargainor  and  bargainee  of  land  join  in  a  grant  of  a  rent  there- 
out, before  inrolment  of  the  bargain  and  sale,  it  shall  be  the  grant  of 
the  bargainor,  and  the  confirmation  of  the  bargainee  till  inrolment,  and 
afterwards  the  grant  of  the  baigainee,  and  the  confirmadon  of  the  bar« 
gainor.    Co.  L.  147.  b. 

If  the  grant  be  out  of  a  fireehold,  and  term  for  years,  it  issues 
wholly  out  of  the  freehold  only,  though  the  term  is  chaiged  with  dis-, 
tress.    Co.  L.  147.  b. 

And  if  he  avows  for  a  distress  upon  the  term,  he  must  plead  the 
grant  of  rent  out  of  the  freehold  only.     R.  7  Co.  24.  b. 

If  the  grant  be  of  a  rent  out  of  a  term  to  A.  for  life,  he  must  plead 
the  grant  durinjz  the  term,  if  A.  lives  so  long ;  for  he  cannot  say  that 
he  was  seised  of  the  rent  for  life.    Co.  L.  147*  b.     R.  7  Co.  25.  a. 

If  the  erant  be  out  of  land  to  A.  of  a  rent  which  he  had  by  the  grant 
of  his  &ther,  it  will  be  a  grant  of  a  new  rent;  though  he  never  had  it 
by  the  ffrant  of  his  father.     2  RoL  423.  L  ult. 

So,  if  a  man  recites  a  grant  to  A.  of  such  a  rent  for  life^  and  after- 
wards grants  the  same  rent  after  the  death  of  A.  to  another  for  life,  it 
will  be  a  good  grant  to  the  other,  though  there  was  not  any  rent  granted 
to  A.    2Rol.  424.1.  10. 

So,  if  he  lets  for  life,  rendering  5/.  per  ann.  and  afterwards  grants 
the  rent  to  B.  for  his  life,  to  take  out  of  the  same  land  by  the  haiud  of 
the  lessee,  or  whatsoever  hand  the  land  shall  come  to ;  B.  shall  have  the 
rent  for  his  life,  though  the  lessee  dies  before  him.     2  RoL  424.  L  5. 

If  a  grant  be  of  a  rent-charce  payable  at  Lady-day  and  Michaelmas, 
as  afterwards  expressed,  and  it  is  not  expressed  aftierwards  when  it  shall 
commence,  the  rent  conunences  immediately.     Semb.  Jon.  844. 

So,  if  it  be  to  commence  as  by  deed  shall  be  afterwards  expressed, 
and  not  otherwise,  and  he  does  not  make  a  deed  afterwards;  per  two 
J.  but  per  Crooke,  it  shall  be  vmd.    Jon.  844. 

If  it  De  to  commence,  as  bvdeed  afterwards  expressed,  and  hot  other- 
wise, and  by  a  subsenuent  deed  he  declares  that  the  rent  shall  be  paidy 
it  shall  commence  at  tnat  time.     R.  Jon.  844.  . 

If  after  a  grant  of  a  rent-charge  the  grantor  oonvej^  his  land  to  the 
king^  remedy  does  not  lie  by  distress  upon  the  kii^.     Sav.  125* 

But  if  the  king  frpmts  the  lands^to  A.  the  distness.is  reviv^>  and  the* 

ffrante^may  distrain  for  all  the  arrearst    Semb.  Seit.  125. 

^  •"  [If 
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[If  a  rentx^harge  is  granted  out  of  lands,  parcel  of  which  lands  the 
grant<M'  has  no  right  to,  there  can  be  no  apportionment ;  as  if  parcel 
be  demised  under  a  power,  and  the  power  be  not  pursued,  so  that  the 
teat  is  avoided  in  toto.    3  M.  &  S«  276.] 

(C  9.)  A  rent-seck :  —  What  shall  be. 

A  rent-seek  is,  when  no  distress  is  incident  to  it;  as,  it  a  rent  be 
granted  by  deed  oat  of  land»  without  a  clause  of  distress.  Lit.  secUdl  8. 
2  RoL  428. 1. 40. 

Otf  if  a  mui,  since  the  st*  Qpia  emptoresy  makes  a  feoffment  by  deed, 
rendering  rent  without  a  4i^ress.    Lit  s.  21 7» 

Or,  gives  in  tail,  or  for  life,  remainder  in  fee,  rendering  r^t,  wlth- 
oitt  mention  of  a  distress.    Lit  sect  217* 

So,  if  the  king  grants  lands,  parcel  of  the  duchy  of  Lancaster,  rend- 
ering rent,  it  will  be  a  rent-seek,  or  in  gross;  because  the  tenuis  is  of 
the  King,  and  the  rent  is  reserved  to  him  in  right  of  the  duchy^  which 
makes  it  a  rent  in  gross.    Mo.  166. 

.  So^  if  a  man  binds  his  goods  and  lands  in  such  a  sum  yearly  if  such ' 
a  condition  be  not  performed  ;  after  a  breach,  it  will  be  a  rent-seek 
issuing  out  of  the  land,  thou^  there  be  no  words  of  grant,  or  where  it 
siiaQ  be  taken.    2  Rol.  423.  J.  42. 

So^  if  a  rent  be  granted  to  A.  in  fee,  or  for  life,  with  power  of  distress 
for  so  many  years,  it  shall  be  a  rent-seek;  for  the  freehold  is  seek, 
and  the  distress  is  only  appurtenant  during  the  years.     Co.  L*  147*  b. 

Or,  if  it  be  granted  to  two  and  their  heirs,  with  power  of  distress  ..to 
one,  it  shall  be  a  rent-seek  for  the  whole;  for  it  is  entire,  and  cannot  be 
seek  to  ooe  and  a  rent-charge  to  the  otlier.     Co.  L.  147*  b. 

Yet  thar  grantee,  or  the  survivor^  shall  have  it  as  a  rent-charge. 
IbuL 

So,  a  rent  out  of  three  acres,  with  distress  to  one,  is  a  renl^seck.    Ibid. 

Or^  out  of  one  manor,  with  distress  in  another.    2  KoL  423. 1.  35. 

Of,  out  of  a  mill,  perdpiend^oihrni  and  his  heirs;  for  it  shall  be 
understood  that  it  shall  be  paid  by  hinl  and  his  heirs  put  of  his  milK 
2  Rol.  423. 1.  46. 

So,  if  there  be  tenant  by  fealty  and  rent,  and  a  grantee  of  the  rent, 
sarinj^  the  fealty  to  the  lord,  the  grantee  has  the  rent  as  seek.  Lit 
sect  225. 

.  So,  if  the  lord  grants  the  fealty,  saving  to  himself  the  rent,  he  shall 
have  the  rent  as  seek.     Lit  sect  226. 

S6y  if  a  rent-service  is  reserved,  and  afterwards  the  land  ^mes  to  die 
lord  by  the  stat  of  dissolution,  or  other  means,  by  which  the  tenure 
is  extinct,  saving  the  rent,  it  becomes  a  rent^^seck.     R.  Jon.  .234,  235. 

So,  where  a  rent-service  is  reserved,  and  afterwords  theiand  is  given 
to  the  king,  or  other  lord,  by  actof  parliament^  by  which  the  tenure  is 
eatinct,  thou^  there  be  no  saving  for  the  rent,  yet  it  continues  as  a 
rent-seek.     Semb.  Jon.  235. 

(D)  Eemeog  for,  anD  Dt0Cl)arge  of  rent 

(D  1.)  ByaiBsisc. 

If  a  rttt-service  or  rent-charge  be  inarrear,  the  par^  has  remedy  by 
distress.    Vide  Distress,  (A  1,  8cc.  B  1,  &c.) 
Vol.  VIL  S  So, 


258  RENT.  • 

So,  every  one  entitled  to  an  estate  of  iirediold  or  iDberitanee,  in  a 
rent-service,  rent-char^  or  rent-seek ;  if  be  be  dissdsed  of  k,  may 
maintain  an  assise.    Vide  Assise,  (B  2,  &c.) 

What  seisin  i^  sufficient  for  maintaining  an  assise,  or  for  making  a 
distress.    Vide  Seisin,  (C,  D,  £). 

(D  2.)  What  shall  )>e  a  disseisin  of  it. 

If  a  man  obstructs  the  means  by  which  a  rent  may  be  obtained,  it  will 
be  a  disseisin  of  the  rent.     Co.  L.  160.  b. 

As,  it  will  be  a  disseisin  of  a  rent-service  or  rent-charge,  if  the  terre- 
tenant,  or  any  other,  resist,  and  will  not  suff»  a  distress  for  rent  in  up- 
rear,  by  him  who  has  right     Co.  L.  160.  b. 

Or,  makes  an  inclosure,  by  which  he  cannot  come  to  distndn.  Lit. 
sect.  237,  238. 

So,  if  he  makes  rescous^  after  a  distress  taken.    Ibid. 

If  a  stranger  makes  rescous  in  his  name.     1  Rol.  658. 1.  S5. 

Or,  makes  replevin  by  writ  or  plaint.     Lit.  sect;  287, 238^. 

Or  counterpleads  the  ^e  of  the  plmntiff  for  delay.  Co.  L.  160.  bf. 
161.  a. 

If  he  vouches  a  record  and  fails.     Co.  L.  160.  b. 

So,  if  he  foresails,  or  obstructs  the  lord,  -&c  when  he  is  going  lb 
the  land  to  make  a  distress,  with  force  or  menace  of  life  or  member. 
Lit.  ^ect  240. 

So,  it  will  be  a  disseisin  of  a  rent-seek  or  rent-charge,  if  the  terre- 
tenant  makes  denial  of  rent  in  arr^r,  upon  lawful  demand  upon  the 
land.     Lit.  sect.  288.  288,  289. 

Though  the  terre-tenant  be  absent  from  the  land  at  the  time  of  tbi^ 
demand;  for  that  is  a  denial  in  law.     Co.  L.  168.  b.  « 

So,  thou^  the  demand  be  but  of  one  terre-tenant,  it  will  bef  a  denial 
by  alL     1  Rol.  658. 1. 27. 

If  by  word  of  moutli  he  directs  the  tenant  not  to  pay.     Ray.  •371.' 

If  he  does  not  pay  upon  distress;  for  that  is  a  d^iial  in  law. 
1  Rol.  658.  1.  15.^0. 

So,  inclosure  or  forestalment,  &c.  from  coming  to  the  land  to  make 
a  demand,  will  be  a  disseisin  of  a  rent-seek.     Co.  L.  161.  b.        • 

So,  if  the  tenant  pays  his  rent  to  another  lord  by  coercion  of  ^- 
tress,  it  will  be  a  disseisin,  if  the  lord  pleases.     Co.  L.  823.  ^  - 

But  payment  of  rent  to  another  by  coercion  will  not  be  a  disseisin, 
but  at  the  elecdon  of  the  lord.     Co.  L.  823. 

'  So,  denial  of  rent  by  him  who  is  not  terre-tenant,  will  not  bea 
disseisin.     R.  Jon.  414. 

Or,  if  the  refusal  does  not  appear  to  be  upon  demand  upo^  the 
land.  Per  three  J.  Cro.  cont.  for  there  being  a  refiiSktl,  a  d^tfiaisd 
shall  be  intended.    Jon.  414. 

^''  So,  a  resc&tfSf  replevin,  inclosure,  denial,  &c.  will  not  be  ar^dia^tefaiA 
before  actual  seisin  of  the  rent    Co.  L.  I6K  a.   ^die  ^eisfoV  {F  1<^  ftii.) 

When  a  rent  shall  be  apportioned,  suspended,  or  extinj^ished.  Vide 
Suspension. 

(D  3.)  Bebt,  dis^Wt  Vr  re^mtry^ .    .   .  ^^   '  ,-j , , 

Wlken  thoere  ahall  be  remedy  -for  it  by  debt  ar  diMteii.    ^^a  «i^ett, 

(A  5.  7.)  —  Distress,  (A  1,  &c.)        •  :  ,'■:/    j.    :»>•  ./muiW.* 

■ •   •    '  '  CBy 
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'  ["Bj  rt^  4^Geos  S.  t.  S8.  s;  1.  those  who  holdovet  lands  -flfter  the 
eipiration  of  their  leases  or  temis,  shall  pay  doable*the  yewly  vdue, 
10  be  recovered  in  any  of  his  Majesty's  courts  of  record  by'  action 
of  debt ;  and  there  shall  be  no  relief  in  equity  against  the  recovery  of 
this  peiutity.] 

[But  acceptance  of  single  rent  is  a  waiver  of  the  double  rent« 
Cowp-  245.     5  Burr.  2698.     Dougl.  17S.     1  T.  R.  53.] 

[And  by  the  same  statute,  s.  2.  as  often  as  half-a-year^s  rent  is  in 
arrear,  the  landlord,  if  he  has  right  of  re-entry  for  the  non-payment, 
mayf  wi^out  formal  demand  or  re^^ntry,  serve  a  declaration  in  eject- 
ment for  the  recovery  of  the  demised  premises,  and  recover  judgment 
to  hold  them  disdiarged  of  the  lease;  provided,  that  the  right  of  ^ny 
mortgagee  of  such  lease  shall  not  be  barredi  if  within  six  months  he 
pay  idl  rent  m  arrear,  and  all  costs  and  damages.] 

[And  provided,  that  if  at  .any  time  before  the  trial  of  the  eject- 
ment, the  tenant  or  his  assignee  shall  pay  or  tender  to  the  lessor,  JBcc. 
all  the  r^ot  in  arrear,  together  with  costs,  all  further  proceedings  nhall 
be  stayed,  su  4r.] 

If  an  estate  be  upon  condition  that  he  pay  the  rent,'  how  remedy 
ibdll  be  by  re-entry  for  the  condition  broken.  Vide  Condition,  (6s, 
&c.) 

>  [By.  St.  11  G*  2.  c  19.  s.  14.  where  the  demise  is  not  by  deed, 
the  landlord  shall  recover  a  reasonable  satisfaction,  in  an  action  on 
the  ease»  for  use  and  occupation ;  and  if  in  evidence  on  tjbe  trial  of 
siich  action,  any  parol,  demise,  or  any.  agreement,  not  being  by  deed^ 
on  which  a  certain  rent  was  reserved,  sh^l  appear,  the  plamtiff  shall 
not  .he  nonsukedy  but  it  shall  be  evidence  of  the  quantum  of  -  the 
damages.] 

.  [Tenant  by  parol  demise  from  year  to  vear,  is  within  11  G>  2. 
c  19.  and  subject  to  pay  double  rent,  if  he  does  not  quit  after,  having  * 
given  notioe.     S  B.  M.  1603.] 

£A  tenant  from  year  to  year  of  an  house  at  a  yearly  rei\t,  beco^ies 
a  bankrupt  in  the  middle  of  the  year,  and  his  assignees  enter  and  keep 
possession  for  the  remainder  of  the  year;  the  lessor  cannot  maintain 
an  action  for  use  and  occupation  against  the  assignees,  for  the  bank^ 
rnpfs  occupatibn  as  well  as  their  own,  without  proving  their  special 
iostanoe  and  request  for  the  bankrupt  to  occupy,  during  the  .tu¥ie,tlia|t 
dapsed  before  the  bankruptcy.     2  H.  Bl.  319.]  <   •: 

[If  A.  agree  to  let  lands  to  B.,  who  permits  C.  to  occupy  thciOJ^ 
A.  may  recover  the  rent  in  an  action  against  B.  for  use  and  occupa-> 
tion.     8.T.R.  S27.]  ,    ; 

[An  action  for  use  and  occupation  may  be  maintained  by  a  grantee' 
of  fiOL.fu^uuity  after  a  recovery  in  ejectment  against  a  tenant,  \\^o  was 
in  possession  under  a  demise  from  year  to  year  for  all  rent  in  his 
]|fllMd9.;|it  ^^  time  of  notice  by  the  grantee^  and  down  to  the  day  of 
tJ^  ^^^f  m  the. ejectment,  but  not  afterwards.  1  T.  H*  ^^Pf2  - 
■tI  ^y;^  L9a  t^Wts  boldip^  the  premises,  after  they  shall  haye  given 
notioft  to  quit,  siiall  pay  double  rent] 

[If  tenant  gives  parol  notice  that  he  will,  quit,  it  is  sufficient,'  and 
suUKts  Urn  to  A>iBt^^tif  bedoes  not    dfi.M.  i603.    1  Blk.  533.] 

QUto^the  leaoBiif  irfankegoods  are  ciurried^  off  the  pmiisea  firau- 
dulently,  vide  st.  11  G.  2.  c,  19.]  :    . 

'^  S  2  [Where 
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[Wliere  a  landlord  has  a  right  of  entry  for  non-payment  <€  reot^  a 
demand  at  common  law,  made  after  or  before  the  last  day  which  die 
lessee  has  to  pay  the  rent,  in  order  to  prevent  a  forfeiture,  or  off  the 
land,  will  not  be  suffident  to  defeat  the  estate,     7  T.  R.  1 170 

rThe  Stat.  4  Geo.  2.  c.  28.  s.  2.,  passed  to  obviate  the  niceties  re- 
quited by  common  law  in  a  re-entry  for  non-payment  of  rent,  does 
not  apply  where  there  is  a  sufficient  distress  upon  the  premises.     7  T.  R. 

117.] 

[A  demand  of  rent  by  one  duly  audiorized,  which  he  notified  to 
the  tenant,  is  sufficient,  without  producing  the  authority,  unleiss  re- 
quired.   7T.  R.  1170 

[A  proviso  in  a  lease,  that  if  the  rent  shall  be  arrear  for  21  days, 
bebig  lawfully  demanded,  the  lessor  shall  have  a  right  *to  re-enter, 
means  a  demand  with  all  the  common  law  formalities;  (by  three 
judges  agunst  Lord  Ellenborough,  C.  J.)  th^t  is,  that  tlie  right  to  re- 
enter sliall  be  exercised  with  tlie  forms  at  common  law.  Now,  the 
statute  4  Geo.  2.  c.  28.,  in  substance  provides,  that  where  a  landlord, 
by  the  lease,  may  enter  with  the  common  law  formalities,  he  may^  i£ 
six  months  rent  is  arrear,  and  there  is  no  sufficient  distress,  enter 
without  them,  it  follows,  that  in  the  present  case  an  entry  may,  under 
such  circumstances,  be  made  without  a  demand.     2  M.  &  S.  525.] 

[Under  a  proviso  for  re-entry,  if  no  sufficient  distress  is  upon  the 
premises  at  the  expiration  of  fourteen  days  from  the  rent^ay,  the 
landlord  is  jprima facte  entitled  to  recover,  by  proof  of  there  being  no 
clisiress  on  -some  day  after  the  fourteen,  thougn  that  day  be  subsequent 
to  the  denuse  in  the  qectment     15  East,  286.] 

[A  clause  of  forfeiture  in  a  lease,  in  case  no  sufficient  distress  be 
found  on  the  premises,  must  be  strictly  pursued ;  and  in  case  of  a  dis- 
tress being  made,  every  part  of  the  premises  must  bie  -  searched. 
Forrest  19.] 

\_Parol  notice  to  quit  by  the  landlord,  is  sufficient  to  entitle  to  double 
rent.    3  Burr.  1603.     1  Blk.  533.] 

[The  demand  of  possession  to  entide  the  landlord  to  double  rent, 
need  not  be  made  before  or  within  any  fixed  time  after  the  ending  of 
the  tenancy.     8  East,  358.] 

[If  a  landlord  agrees  for  double  rtnt,  on  a  demand  of  possession 
made  since  the  term  ended,  he  cannot  recover  the  single  rent  betwi^n 
th6  period  of  its  termination  and  that  of  demand.     8  I&t,  358.] 

[A  landlord  is  entitled  to  double  rent  under  st.  4  G^.  2.  c.  28., 
only  from  the  time  of  demanding  possession.     8  East,  358.] 

[If  in  debt  for  double  rent  a  sum  equal  to  the  single  rent  is  paid 
into  court,  the  plaintiff,  by  taking  it  out,  does  not  abcmdon  his  claim. 
10  East,  480 

[If  an  action  be  brought  on  the  statute  for  double  rent  for  two 
years  holding  over,  the  jury  may  find  for  so  much  as,  upon  the 
evidence,  the  tenant  appears  to  have  over  held  beyond  the  term,  pro- 
vided they  find  not  beyaad  \^at  is  laid  in  the  declaration.    LofiL  276.3 

[Notice  to  quit  to  entide  to  double  value,  may  1)0  pifevious  to  liie 
e3q>]fation  of  the  lease.     2  Blk.  l075.] 

[A  landlord's  ffrst  recovering  in  ejectment,  will  not  interfere  i«4Ai 
his  rij[ht  to  recover  double  vidiie  under  tt.  4  Geo.  2.  c.  SS.  9  £ast^ 
310.     Secus,  double  rent,  Semble,  ibid,  tt  in  notis.'] 

(D  3.)  Demand, 
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(D  S.)  Demand,  when  necessary.     Vule  18  Vin.  482. 

But  in  all  cases  of  a  subject,  where  an  estate  is  upon  condition  to  be 
Tpid  for  non-payment  of  rent,  the  condition  will  not  be  broken,  if  the 
rent  be  not  demanded.     Co.  L.  201.  b.     R.  2  Cro.  145. 

Though  it  appears  that  the  party  was  not  ready  to  pay,  if  a  de^land 
hsd  been  made.     1  RoL  458.  I.  1 7.  22. 

Though  the  condition « be  upon  a  lease  for  years.  R.  Hob.  331* 
R.  Jon.  9. 

Or,  upon  a  lease  of  lythes,  or  other  incorporeal  inheritance.  R. 
Mo.  408. 

So,  if  there  be  a  lease,  and  a  nomine  pcence  for  non-parent  of  the 
rent,  the  rent  must  be  demandec}  before  he  is  entided  to  the  nomine 
poena.  I  Rol.  459.  1.  25-  D.  7  Co.  28.  b.  R.  Hob.  82.  133. 
M.  SOB. 

So,  4f  there  be  a  covenant  or  bond  for  payment  of  a  sum  in  gross, 
if  the  rent  be  not  paid.     Per  two  J.  one  cont  1  Rol.  460.  1.  5. 

^  upon  a  bond  to  perform  all  covenants,  payments,  &c.  in  such 
an  indenture,  he  cannot  assign  a  breach  for  non-payment  of  rent  re« 
served  by  the  indenture,  if  he  does  not  show  a  demand  of  the  rent, 
except  where  the  defendant  pleads  performance.  R.  1  Rol.  460.  i.  ^0. 
Adm.  Cro.  El.  829.     Cro.  Car.  77. 

So,  though  the  bond  be  expressdy  to  pay  the  rent^  according  to  the 
U;P9r  pS  the  .indenture.    IX.  I  Rol.  460.  1.  50. 

Or,  to  pay  the  rent,  if  it  be  demanded.     R.  1  Rol.  460.   L  45. 

So,  if  the  king  makes  a  lease,  upon  condition  to  be  void  for  non^* 
payment  of  rent,  and  afterwards  grants  the^eversion,  the  patentee 
shall  not  avoid  the  lease,  without  a  Remand  of  the  TfpX.  R.  4  Co. 
78.  JL     Mo.  205.     5Co.  56.  a. 

So,  the  king  himself  cannot  avoid  it  without  a  demand,  if  the  con- 
dijtioD  be  expr^s  for  npn-payment  upon  demand.     I>ub.  Mo.  210. 

(D  4.)  When  not. 

But  if  the  king  makes  a  lease,  upon  condition  to  be  void  for  non- 
paymei^t  of  rent,  generally  a  demand  is  not  necessary.  R.  4  Co.  73.  a. 
Mo.  205.     5  Co.  5^.  a.     1  Leo.  2.  % 

So,  it  is  Qot  necessary  in  the  case  of  a  subject,  if  the  condition  be  ex- 
press, that  it  shall  be  void  for  non-payment  without  demand.  1  RoL 
450. 1.  32.     D.  5  Co.  40.  b.     Dal.  4. 

So,  debt  lies  for  rent  widiout  a  demand.     R.  2  Rol.  427.  K  3(). 

[A  terre-tQiant,  holding  under  twQ  tenants  in  common,  cannot  pay 
the  whole  rent  to  one  afler  notice  from  the  other  not  to  pay  it;  and 
if  he  does,  the  other  tenant  in  commpn  may  distrain  for  his  share. 
5  T.  R.  246.] 

So^  covenant,  where  the  covenant  is  express  to  pay  such  rent.  R. 
1  Rol.  459. 1.  45.  52. 

And  debt  upon  a  bond  to  pay  such  a  rent.     R.  Hob.  8. 

So,  in  debt  upon  a  bond  to  perform  coyenants  in  an  indenture,  if  the 
defendant  pleads  performance,  the  plmntiff  may  assign  a  breach  for 
non-payment  of  the  rent,  without  shewing  a  demand ;  for  if  the  de« 
faidant  rejoins,  that  it  was  not  demanded,  it  will  be  a  departure.     R. 
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Cro.  H.  829..     1  Rol.  460.  k  30.     R.  Cro.  Gftr.  7&      Hut«  9a;i^  R. 

Hob.  8.  /  .  .  c      T 

«  * 

So,  if  a  lease  be,  that  upon  non-^ymont  of  the  lent  at  8|idi  a  feast^ 
there  shall  be  a  nomine  pcena  of  405*  for  every  day  that  the  rent  shall  be 
in  arrear ;  one  demand  is  sufficient  to  entide  t&  the  nomine  fduuz  for 
everyday..  R.  Pal. 208.  -  ;    / 

[Vide  4  G.  2.  c.  28  J 

(D  5.)  How  it  shall  be  made. 

Tlie  demand  must  be  of  the  precise  rent  due ;  for,  if  he  demtfids  a 
pei;iny  more  or  less,  it  will  be  ill.     R.  1  Leo.  305. 

So,  he  ought  to  express  when  it  ^as  due.  R.  Cro.  L.  209*  1  Leau 
305, 

'rhough  the  jury  finds  that  nothing  more  is  due  than  was  denumckd^ 
it  does  not  help,  if  the  demand  did  not  express  at  what  tune  due.  -R. 
Cro.  E1.2Q9. 

So,  if  the  rent  be  7/.  per  annumj  and  3/.  more  was  in  anrear,  if  he 
demands  10/.  in  an  entire  sura,  it  is  ill.     Per  Rol.  Al.  94. 

But  a  demand  by  attorney  is  good. 

Though  he  does  not  shew  his  name  or  authority.    D.  S  Leo.  224. 

(D  6.)  At  what  place. 

So,  the  demand  must  be  made  at  the  place  where  the  rent  Is  payable^ 
if  any  place  is  appointed  by  the  parties,  though  it  be  not  upon  tne  land. 
Co.  L.  202.  a. 

If  it  be  payable  at  one  place  or  another,  it  ought  to  be  demanded  at 
both.     Per  two  J.  2  Rol.  428. 1.  36. 

If  payable  at  or  in  the  church  of  B.  it  ought  to  be  within  and  without 
the  church.     2  Rol.  428.  L  40. 

If  payable  to  the  bishop  at  Exeter,  it  ought  to  be  at  his  palace  there. 
R.  1  And.  27.     3  Leo.  4. 

If  no  place  of  payment  is  expressed,  the  demand  must  be  upon  the 
land.     Co.L.201.b.     R.Yelv.37. 

And  at .  the  most  notorious  place  upon  the  land ;  as,  if  tliere  be  a 
house  there,  it  must  be  at  the  fore-door  of  the  house.     Co.X*  201.b.  [ 

If  it  be  issuing  out  of  a  wood,  it  ought  to  be  at  the  gate^  or  most 
common  way  through  the  wood.     Co.  L.  202.  a. . 

If  there  be  several  places  equally  notorious,  he  who  demands  has 
election,  at  which  he  will  make  tne  demand.     Ibid. 

If  rent  be  reserved  by  the  king  at  the  exchequer,  his  patentee  must 
demand  it  upon  the  land.    Co.  L.  201.  b.     Sav.  131. . 

But  if  the  king  does  not  express  a  place  of  payment,  it  ought  to  bfe 
paid  toirim  at  the  exchequer,  without  other  demaSod* .  Co.  Li  201.  bti 

If  the  demand  be  at  the  most  notorious  place,  it  is  ^ufficiont^  though 
there  be  no  one  present     Ibid.  ...'.-* 

Though  a  person  be  in  the  house,  it  is  not  necessary  to  go  in*  .Ibid. 

Though  he  be  ready  to  pay  at  another  part  of  the  hottse»  land^v&c. 
Co..L.  202.  a., 

Sp,  a  demand  at  a  place  not  the  most  notorious,  wiH  be  nm  deouuid,  if 
it  be  traversed.    Ibid. 

A$, 
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As,  if  8  demsnd  be  at  a  Wood,  where  land  was  also  demised. 
Pcmb.  58. 

If  in  a  pit,  or  among  bushes*  or  in  a  common  way  upon  the  land. 
Popb«  58. 

If  al  a  bam,  when  the  lessee  is  in  another  bam  demised.    Ibid. 

Yet,  if  the  party  tenders  his  rent  to  the  lessor,  &c.  it  will  be  well, 
though  it  was  not  in  the  most  notorious  place.  Co.  L.  202.  a«  R. 
5  Co.  114. 

(D  70  At  what  time. 

Soothe  demand  must  be  continued  by  a  space  sufficient  for  receipt  of 
the  money  before  the  setting  of  the  sun  upon  the  last  day  appointed  fi>r 
payment.     Co.  L.  202.  a. 

If  issue  be,  whether  he  continued  half  an  hour  befi^re  the  settings 
and  it  is  found  that  he  continued  only  a  quarter,  it  is  sufficient,  if  that 
space  was  sufficient  for  counting  the  money ;  for  this  ody  is  material. 
R.  Cro.  El.  209.     I  Leo.  305.     Lut.  1139. 

If  payment  be  at  Michaelmas,  or  twenty  days  after,  the  demand 
ought  to  be  upon  the  last  of  the  twenty  days ;  for  a  demand  at  the  feiost 
is  not  sufficient.  Co.  L.  202.  a.  R.  PI.  Com.  1 72.  b.  Semb.  Dy.  14<2.  a. 
R.  10  Co.  127. 129.  a.     1  Leo.  U2.     Lut.  1 139. 

If  a  reservation  be  of  20/.  per  annum^  when  demanded,  the  demand 
must  be  upon  the  last  day  of  the  year.     Poph.  37. 

If  a  reservation  be  at  such  a  day,  between  four  and  six  post  meridiem^ 
a  demand  at  five  till  six  is  sufficient,  though  he  was  not  there  at  four 
oVlock.     Cro.  El.  15. 

But  a  demand  for  distress  may  be  at  any  time,  where  it  is  ^d,  that 
if  it  be  not  paid  upon  demand,  he  may  distrain.     Co.  L.  202.  a.  144.  a* 

So,  where  payment  is  at  Michaelmas,  or  twenty  days  after,  a  t^der 
at  Michaelmas  prevents  a  breach  of  the  condition.     R.  10  Co.  1 29.  a. 

Or,  at  any  time  within  the  twenty  days.     2  Leo.  130. 

Though  he  pays  to  a  servant,  who  tenders  the  money  to  the  lessor 
before  the  days  dapsed.     R.  2  Leo.  ISl.     Cro.  £1.  48. 

So,  if  a  reservation  be  at  Michaelmas,  or  so  many  days  after,  and  a 
covenant  to  pay  at  Michaelmas,  covenant  lies,  if  it  be  not  paid  at  the 
feast     R.  I  Rol.  431. 1.  35. 

Or  if  the  reservation  be  at  Michaelmas,  and  if  it  be  not  paid  at 
liifichaefanas,  or  within  forty  days  after,  that  the  lessor  shall  re-enter ; 
the  lessor  may  have  debt,  or  distrain  for  the  rent,  though  the  forty  (Jays 
be  not  expired.    2  Leo.  131. 

(D  8.)  By  payment  of  the  sheriff  upon  an  execution.  . 

By  the  st.  8  An.  14.  no  goods,  on  any  messuage  or  hmda,  &c 
leased  for  life,  years,  at  will,  or  otherwise,  shall  be  taken  by  virtue  o 
any  eicecution,  unless  the  party  at  whose  suit  execution  is  sue^  btofore 
temoiral  of  the  goods  by  such  »ecution  or  extent,  pay  to  the  landlord 
the  arrears  of  rent,  not  exceeding  a  year's  rent,  du^  at  the  time  of  the 
^xetution. 

'And'  the  sheriff  U  empowered  to  levy  the  money  paid  for  rent,  and 
the  execution  money. 

'>  'AmI  ifvAhe  sherifl^  upon  demand  of  the  rent,  removes  the  goods 
taken  in  executioD,  before  payment  of  the  rent,  an  action  lies  against 
faim. 
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So,  upon  motion^  the  comt  will  direct  the  sheriff  to  pay  the  rest  be- 
finre  the  execution  is  completed. 

[On  an  execution  for  costs  on  judgment  of  nonsuit,  dieriff  cannot, 
after  he  has  received  notice  of  rent  due,  remove  the  ffoods  before  he 
has  satisfied  landlord  one  yearns  rent ;  unless  rent  paid,  sheriff  must 
quit;  if  he  do^s  not,  action  lies  against  him;  or,  on  motion,  the  court 
will  order  restitution  to  the  amount  of  the  goods  sold,  deducting  costs 
incurred  before  notice.    2  Wils.  140.] 

[A  bill  of  sale  is  a  removal  of  goods  taken  by  Jleri  Jaciasy  and  the 
sheriff  shall  pav  the  year's  rent  out  of  the  money  levied.     Barnes,  211.] 

[On  an  outlawry,  cap*  utlagat.  and  goods  seized  by  process  still 
remaining  in  the  sheriff's  hands,  landlord  shall  have  a  year's  rent. 
Bunb.  194.] 

[The  landlord  is  to  have  his  year's  rent  without  any  deduction. 
Str.  643.] 

[An  execator  has  the  same  benefit  of  the  act  as  the  landlord,  for  it  is 
an  interest  vested.     Fort.  359.] 

But  by  a  proviso  in  the  st.  8  An.  14.  it  shall  not  hinder  the  queen  in 
the  levying  or  seizing  any  debts,  fines,  penalties,'  or  forfeitures  answer- 
able to  her  majesty;  but  the  queen  may  levy,  &c.  them  in  such  manner 
as  if  the  act  had  not  been  made. 

[An  extent  against  the  king's  debtor,  tested  after  the  distress,  takes 
place  of  the  distress  actually  made,  before  sale,  but  not  after.  Parker, 
1120 

[If  goods  are  seized  on  an  extent  on  an  outlawry,  the  landlord  shall 
not  have  the  ^oods  delivered  to  bin),  though  he  distrained  before  the 
extent     Bunb.  5.] 

[If  extent  issues  against  a  tenant,*  and  afterwards,  but  before  the 
extent  is  executed,  the  landlord  distrains,  and  the  inquisition  finds  the 
goods  distrained  to  be  in  the  possession  of  the  tenant,  the  landlord  shall 
not  have  the  benefit  of  the  st.  8  Ann.     Bunb.  269.] 

[When  there  are  two  executions,  the  landlord  shall  not  have  a  yeai^s 
rent  on  each.     Str.  1024.] 

[The  ground  landlord  of  a  house  is  not  entitled  to  a  year's  rent  on 
an  execution  against  «n  under-lessee.     Str.  787.] 

[A  lets  land  to  B.  at  75/.  per  antmm  for  one  year ;  a  few  days  before 
the  end,  B.  says  he  can  hold  it  no  longer,  but  desires  as  mudb  as  will  feed 
sixteen  cows,  which  A.  complies  witli,  and  demises  also  the  house  and 
garden;  some  months  after,  B.'s  goods  are  taken  in  execution,  no 
part  of  the  rent  of  75Z.  bein?  paid ;  A.  shall  not  have  the  75/.  on 
motion,  and  semb.  no  rent  under  the  act,  though  he  proceed  by  action. 
Ajidr.  217.] 

[If  die  money  be  levied  by  sale  of  goods  taken  in  execution  against 
dctedant,  who  was  a  tenant  owing  rent,  after  the  landlord's  death 
JDltetate^  and  before  administration  granted*  the  court  will  not  order 
ihe  fliicriff*  to  pay  the  year's  rent  to  the  administrator  afterwards. 
Str.  970 

[A  limdlord  is  obliged  to  demand  the  arrears  before  the  removal  of 
the  goods,  or  it  is  too  late.    Str.  97.     Fort  360.     B.  B.  H.  255.] 

[A  oommission  of  bankruptcy,  is  in  nature  of  an  execution.    There- 
fore the  landlord  of  premises  held  by  a  bankrupt  is  entitled,  under  the 
&t.  8  Ann.  c.  14.,  to  receive  a  year's  rent  out  of  the  goods  upon  tl|e 
'    '  •  premises 
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psemises  seized  under  the  commission ;  and  if  he  purchase  them  from 
the  assignees,  he  may  deduct  the  rent  from  the  price.    2  T.  R.  600.] 

[In  an  actipn,.b}F  the  assignees}  agaipst  the  sheriff  fof  the  amount  of 
goods  sold  under  an  execution,  levied  after  an  act  of  bankruptcy,  the 
^eriff  is  not  protected  m  deduetnig  a  ve«r^s  ret^  as  allowed  under  an 
execution  by  the  8  Ann.  c  14.  Pfil^  he  paid  it  over,  before  notice  of . 
the  commission.     15  East,  SSO.^ 

[An  outlawry  in  a  civfl  suit,  is  considered  as  civil  process  only ; ' 
therefore  a  landlord  is  entitled  to  a  year's  rent  out  of  goods  upon  the 
premises  seized  under  it.     7  T.  R.  259.] 

[The  landlord  of  premises  on'ivhieh  goods  have  been  seized  under  an 
extend  in  aid,  is  not  entided,  under  the  8  Ann.,  to  call  on  the  sheriff  to 
pay  twelve  months'  rent,  due  before  the  teste  of  the  writ    2  Price,  17.] 

[The  landlord  is  enti^^  to  one  year's  rent  before  the  defendant  can 
sell  upon  an  execution  for  costs  on  a  nonsuit.     2  Wils.  140.] 

[A  landlord  is  entitled  to  be  satisfied  out  of  an  execution  upon  the 
premises,  the  rent  due  only  up  to  the  time  of  the  seizure ;  not  what 
accrues  afterwards  and  during  the  continuance  of  the  sheriff  in  posses- 
sion.    1  M.  &  S.  245.] 

[Sheriff  taking  corn  in  the  blade,  under  ajleri  Jacias  and  selling  it 
before  rent  due,  is  not  liable  to  account  to  the  landlord  of  the  defen£mt 
under  the  stat  of  Ann*  for  reat  aaaruiiii^  subsequently  to  the  levy  and 
sale,  although  he  is  given  notice,  and  though  the  com  be  not  removed 
from  the  premises  imtil  long  afterwards,  when  a  considerable  portion  of 
rent  has  become  due.  The  bmdjord's  r^edjr  in  such  case  by  distress. 
1  Price,  274.]  ^  ^ 

[It  seems,  that  the  sheriff  is  not  bound  to  retain  a  year's  rent  out  of 
an  execution  without  notice  from  the  landlord.     S  Taunt.  400.] 

Vide  more  concerning  renU  in  Chaojcery,  (4  N  1,  8cc) —  Copyhold, 
(K  10,  11.)  —  Dett,  (A  5.  7.)—  Forcible  Entry,  (D  9.)  —  Parceners, 
(C  8.)  —  Pleader,  (2  K  15. 19.  —  8  M  25.) 

atjotorg  for  rent. 

Vide  Temfs,  (G  1#.) 

iSent  of  eiSQi0£. 

Vide  Rent,  (C  2.) 

ilent^cbarge. 

Vide  Di«Tii£8^  (8  2.)  —  Px^ader,  (3  K  18.)  —  Rcwt,  (C  6.) 

^ee^farm  rent 

Vide  Rent,  (C  3.} 
Vide  REKii  (C'  2.) 
Vide  Kent,  (C  9.) 


9^a  eeplevin; 

'  Slent«0ettitce. 

Vide  BisTRXss,  (B  1.)  --  Rent,  (C  1,  dec.) 


REPAIRS 

Vide  EsoLisE,  (6  2.)  —  PuADiem,  (S  O  11.) 

Eeparabit. 

Vide  Pleadxb,  (S  O  15.) 

Hepacare  non  poruit 

Vide  PuEADEH,  (S  O  17.) 


REPEAL. 

Vide  Patekt,  (F  1,  &c.) 

Hepeal  of  a  fst^amu. 

Vide  Parliament,  (R  9.) 

REPLEADER. 

"  Vide  Pleaosb,  (R  18.) 
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REPLEVIN. 

(A)  mbin  ann  fotrUibat  tbm0  it  Uc0.  infra. 

(B)  OBg  tDbom  it  Iie0,  p.  267. 

(C)  against  tobom.  p.  267. 

(D)  Wbtn  a  replevin  Doe0  not  lie.  p.  268. 
[(E)  Rcpletin^bonD.]  p.  269. 

[  (F)  g^nmmarg  iuri0Diction  cdoct:  tbe  replevin  ofiiccr. 

p.  271. 

(A)  ^ben  and  for  \ohiit  tbings  it  Iie0. 

A  replevin  lies,  when  cattle  or  goods  are  distrained  and  impoaqdedy 
and  thereby  the  sheriff  is  command^,  upon  pledges,  to  deliver  them  to 
the  owner.    Co.  L.  145.  b*    [ 

And  replevin  mi^  be  matde  by  writ,  or  b^  plaint ;  by  writ,  at  the 
common  law;  by  plaint^  tipon^  the  crt  Marlb.  Co*L.  145.  b.  Vide 
Pi^sad^r,  (8  fc  1,  &c^        '  - 

R^levin  lies  of  all  godds  and  chattels  unlawfully  taken. 

Whether  they  be  live  cattle,  or  dead  chattels.    F.  N.  B.  68.  D. 

ilt^Mti\kBpr9^:ttmine  opium.    Ibid. 

for  iron  of  his  mill.    Ibid. 
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SOf  ifcatde,  after  the  takm^  ^eCiu^^Uf  the  owner,  he  may  have 
replevm,  for  th^  >nrongful  talcing.     F.  N.  B.  69.  H. 

SOf  if  cattle  ai^  taken  f&Tmag^^asim^,  tutd  detained  after  sufficient 
aaiends,  he  may  have.,  replevin  .fiir.  the.  vtongfiil  detainer.  F.  N.  B. 
69.  G. 

So,  if  a  cow,  &C.  distndned,  haj  a  jbali^  &c.  replevin  lies  of  the  calf, 
&c    F.  N.  B.69.1>.    Dal*  65.. 

So,  if  the  mesfi^puts  his  cattle  in  the  place  of  the  cattle  of  the  tenant 
peravaSj  as  he  may,  he  may-have  replevin  for  them,  though  th^  never 
were  distrained.    Co.  L«  145.  b.     ?  H.  4.  18.  a. 

So,  replevin  lies,  though  there  be  an  express  grant  that  the  party 
may  distrain  and  hold  the  goods  agftinst  pledges,  till  the  rent  be  paid; 
for  goods  cannot  by  grant  be  made  irreprevisable.     Co.  L.  145.  b. 

[Where  goods  are  distrained,  and  at  the  end  of  five  days  appraised, 
but  not  sol(C  the  act  of  appraisement  does  not  take  away  the  plaintiflfs 
right  to  replevy  them.    1  Mars.  135.     5  Taunt  451.] 

[The  i^rit  of  replevin  is  not  taken  away  by  the  highway  act  13  G.  3. 
c.  78.  for  a  distress  made  under  its  provisions.    2  N.  R.  399.] 

[Whether  goods  taken  imder  a  warrant  of  distress  granted  by  com- 
missioners of  sewers  may  not  be  replevied  while  in  we  hands  of  the 
officer.     6  T.  R.  522.] 

[Whether  they  may  not  be  replevied  by  the  sheriff  or  his  deputy? 
ft*.  Ibid.] 

If  they  be  actually  replevied,  and  the  proceedings  in  replevin  be  re- 
moved into  B.  R.,  this  court  will  not  quash  the  proceedings  in  asummary 
way,  but  will  leave  it  to  the  defendant  in  replevin  to  put  his  objection 
OD  the  record.     Ibid. 

(B)  lB)f  tDbom  it  lies. 

He  who  brings  a  replevin  ought  to  have  the  property  of  the  cattle  or 
goods  in  him.     Co.  L.  H5.  b. 

Bat  a  special  property  is  sufficient.     Co.  L»  145.  b. 

As,  if  goods  be  in  his  custody  as  a  pledge,  or  for  the  manuring  of 
his  land.     Ibid. 

So,  a  lord  may  have  a  rq)Ievin  for  the  goods  of  his  villein;  for  hi$ 
action  of  replevin  amounts  to  a  claim,  and  vests  the  property  in  him. 
CaL.  145.  b.    F.  N.  B.  69.F. 

A  husband,  for  the  goods  of  his  wife,  taken  dum  sola*  F.  Ni  -B^ 
69.  K.  ^        . 

An  executor  or  administrator,  for  the  goods  of  his  testator.    1.  Sid.  8 1 . 

But  if  goods  are  taken  out  of  the  custody  of  a  villein  by  a  trespnssor, 
the  lord  cannot  have  replevin ;  for  the  villein  had  but  a  rig^bt  to  the 
goods.     Co.L.  145.  b. 


(C)  agam0ttobom- 


■  *      (i  ;#■ 

■  j » ■   K'* .         •  * 

Replevin  jiies  against  him  who  lak^s  the  good&  v.  \   n, ,.,.,.,, . . 

And  also  against  him  who  commands  the  taking,  as  w^  as  ti^i^a^ 
R. 2  Rol.  4f3l4 1*  5.  -'•**"/•,/* 

Or,  agfun$tboth  together.    Ibid.  •  a  i; 

So,  it  lies  agqinst  him  who  takes  Ja;7i^g^>/ia#a0/,  iThiejdflUio^^rf^ 
amends  tender^.     F.  N.B.  69.G.  /      _     •    -     .  ..^; 

But 
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But  if  there  be  4^  ^spufe  iipcm  the  (seieure  of  cnUle  U)  j^  highway, 
upon  which  applicaticm  L»  niade  to  A.  a  (trangeri  w)>o  pexnuts  B« 
(upon  si9curitv  gur^p  |to  him  to  ret^m  th^  cattW  tp  him  who  tins  right) 
(ia  dtpa^ture  im  a^Jfth  in  ^  xnea^  (iipe  tiU  ^^^cimtest  is^eteriained» 
and  diereupon  the  servants  of  A»  seize  the  cattle  for  the  use  qS  their 
master;  risplevin  does  not  ^e  ag^iin^t  A-^  hitf  ^  m»y  plead  mn  c^it. 
R.  1  Leo.  42. 

Spy  if  Ive  stays  the  cat0e>  passing  trough  bis  wmor,  tiU  the  contest 
detrmine^*     Godb.  118.     ^ 

So :  replevin  does  not  liie  «igainst  him  who  takes  goods  beyond  sea» 
though  he  aftjorwaids  imports  the  g9ods  hither.     Per  Pcrf.  Sfao*  91. 

(D)  an&en  a  repldiin  9oe0  it^t  lie. 

But  a  replevin  does  not  lie  for  goods  taken  in  execution. 

Nor,  for  goods  seiz^  for  a  debt  to  the  kipg,  without  command  pf 
the  king,  or  of  the  barons  of  the  e>u:hequer.  Mad.  672-  Etquia 
averia  capta  pro  debitis  nostris  rum  sunt  replegiabilia  nisi  praceptugfi 
nostrum  vel  baron,  nostr.  in  Scaccario  nostro^  ideo  averief,  capta  de  hominibus 
epis.  Land,  in  Wydemam.  djeUberari  facias^  &.c. 

But  a  replevin  lies  a^iinst  the  king,  if  goods  faxe  in  his  hands^  F^ 
Hide,  to  the  lords.     3  Rush.  1361. 

Soj  a  replevin  does  not  lie  for  goods  seized  by  warrant  of  a  justice  of 
peac^,  upon  a  conviction  for  destruction  of  the  g^me,  3cc.  Sepib.  2  Mod. 
Ca.  208,  209. 

[Not  for  goods  distrained  on  a  con^ction  (for  deer-stealin^g.)  Str. 
1184.] 

[And  if  the  under-sheriff  grants  it,  an  attachment  shall  go  against 
him.     Ibid.] 

[Nor,  for  goods  distrained  for  a  fine  imposed  on  an  officer  by  com- 
missiioners  of  land-tax ;  and  if  he  takes  out  replevin,  it  is  a  contempt, 
and  an  attachment  will  be  granted.     Bunb.  l^.] 

So,  a  replevin  bv  writ  ought  not  to  be  made  before  pledges  found  to 
the  arheriff.    Vide  Pleader,  (3  K  5.) 

[On  a  sdre  facias  against  a  sheriff  for  not  taking  pledges,  he  must 
p\^9jA  ad  idem.     Fort  331.] 

So,  the  sheriff  usually  tidies  a  bond. 

A;id  if  upon  such  bond  the  party  in  replevin  does  not  enter  his  p}aint 
in  the  county-court,  the  bond  will  be  forfeited. 

So,  if  afterwards  he  does  not  proceed  in  the  prosecution. 

Or,  if  he  be  nonstrit,  or  has  a  verdict  against  him.     Carth.  519. 

[And  now  by  st  11  Geo.  ^.  c.  19.  s.  23.  sheriffs  and  other  officer^, 
having  authority  to  grant  replevins,  are  to  take  a  replevin-bond,  in 
every  replevin  in  a  distress  for  rent,  from  the  plaintifi^  and  two  re- 
sponsible persons  as  sureties,  in  double  the  value  of  the  goods  distrained, 
conditioned  for  px'osecuting  the  suit  with  effect  and  without  delay ;  and 
this  bond  may  be  assi^ed  by  indorsement  to  the  avowant,  who  may 
fiue  on  it  in  his  own  name.] 

[A  defendant  in  replevin  is  entided  to  an  assignment  of  the  replevin- 
bond,  if  the  plaintiff  does  not  appear  in^the  oounty-court,  and  prosecute 
the  suit  juxording  to  the  condition,  fiotwidistandiiig  the  defendant  has 
neither  avowed}  or  made  conusance,  he -being  deprived  of  the  cjppo/t^ 

tunity 
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tttlity  df  flo  dtffai^  by  the  pbuntlff's  a^kcfeiAg  to  prbsecuHe  die  siiit.' 
5  T.  R-  1950 

[A  defendant  may  sue  on  the  bond  as  assignee  of  the  sheriiF  in  thd 
superior  ooiuts,  though  tlie  teplerin  has  not  been  removed  out  of  the 
oounty-court.    Ibid.] 

[It  not  appearing  in  a  declaration  by  the  assignee  of  a  replenn^-bond 
that  the  phuntiff  was  the  avowant  or  person  making  cognizanoe^  the 
doort  of  tfaemsdves  referred  to  the  replerin-suit,  it  being  of  record  in 
the  court,  and  the  declaration  concluding  prou^per^^  per  recordnm^  &c. 
Wille8,460.] 

[Bat  if  die  sheriff  ftc;  chnit  to  take  such  a  bond,  an  Attachment  will 
del  be  granted ;  the  remedy  is  by  actioli  against  him;    Wille%  875. 

3T.R.617.] 

[An  action  will  lie  against  the  sheriff  for  taking  iiistifSci^t  pledges, 
and  that  WithoM  any  previous  scire  Jacias  against  the  pledges.  Bull. 
N.  P.  60.     1 6  Viri.  Abr.  400.] 

[In  such  an  action  the  plahitiff  cannot  recover  damages  beyond  the 
value  of  tlii^  distress.  4T.It4f3S.  2  H.  Bl  S6.  contra  g  the  court 
iiating  decided  that  die  plaintiff  could  recover  damages  beyond  the 
ptmlty  of  the  bond,  f  •  e.  fer  more  than  double  the  value  of  the  goods 
distrained.] 

[In  such  an  acdon  he  is  liable  in  damages  to  the  extent  of  double  the 
value  ^the  goods  distrained,  but  no  farther.    2  H.  Bl.  547.] 

[Some  evMeiice  must  be  given  in  this  action  by  die  plaindff  of  the 
insufficiency  of  the  pledges ;  but  very  slight  evidence  is  sufficient  to 
thttw  the  proof  on  the  sheriff;  for  the  suredes  are  known  to  him,  and 
he  is  to  take  care  that  they  are  sufficient.     Bull.  Ni.  Pri.  60.] 

[This  acdofi  ought  to  be  brought  bv  the  person  making  cognizance 
where  there  is  no  avowant  on  the  record.     1  Bos.  &  Pull.  Rep.  378.] 

[The  condidon  of  a  replevin-bond  is  not  satisfied  by  a  prosecution  of 
the  suit  in  the  county-court;  but  the  plaint,  if  removed  by  Re*  Fa.  Lo.  into 
a  superior  court,  must  be  proseoited  there  with  effect,  and  a  return  made 
if  adjudged  diere.     1  Bos.  &  Pull.  410.] 

But  u  the  plaindff  ill  rqilevin  enters  his  plaint,  and  afterwards  is  re- 
strained by  an  injuncdon  out  of  chancery  dll  his  death,  whereby  his 
l^aint  abates,  the  bond  will  not  be  forfeited.     Rt  Cardi.  519. 

[In  debt  on  a  replevin-bond,  it  is  a  bad  plea,  that  defendant  appeared 
4  the  coimty-court ;  he  must  follow  it,  wherever  removed,  to  the  end 
of  die  cause.     Fort.  209.     Fort  561.] 

[In  debt  on  repl4vin-bond,  that  he  had  performed  all  ccmdidona*  is 
abadptea;  he  should  plead,  he  did  indemnify.     Fort  210.] 

[If  debt  is  brought  on  a  replevin-bond  for  not  prosecuting  in  counly- 
CQlirfwitii  ^ttectf  md  defendant  pleads  he  did  then  and  th^  prosecute 
widi  effect,  and  plaindff  replies,  he  (present  defendant)  reipoved  it  by 
reoordari  into  C.  B.  and  was  there  nonsuited,  the  repUcadbn  is  wqiu. 
B.R.H.  187.]  r 

[(£)  KepleiHnHton^    . 

[Thoagjlk  It  i^]ft!feviA-bond  be  executed  by  one  of  the  suredes  only,,  it 
tt  tteveimette  ttxtAMe  by  the  sheriff  Bgamt  ,sudv  sitrety.  2  Mats. 
is*.    7  Taunt  28.] 

Separate 
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[Separate  obligors  in  the  nine  bond  are  together  liable  oafy  to  the 
BmouDt  of  the  penalty;  thus,  sureties  in  a  replevin-bond.  1  Taunt. 
218.] 

{Semhle,  that  if  a  dieriff  take  a  replevin-bond  in  <me  surety,  and  upon ' 
judgment  in  the  replevin  suit  for  a  return,  the  return  fitil  to  be  .made, 
the  sheriff  cannot  recover  against  the  sure^  more  than  a  mcnety  of  what 
the  person  distraining  establishes  to  be  due  for  rent  to,  tlte  replevin  suit, 
and  of  ,tlie  costs  of  the  replevin  suit,  though  the  sheriff  pay  larger 
damages  in  an  action  against  him  for  taking  insuiBcient  pledges. 
7  Taunt  S27.   '  I  Moore,  68.] 

[A  replerin^bond  Is  assignable,  though  the  defendant  did  not  avow 
to  make  cognizance,  provide  it  ^pear  that  he  would  have  done  so  had 
he  not  been  prevented  by  the  plaintiff,  as  by  his  n^lect  to  go  on  witl^ 
the  suit.     5  T.  R.  195.] 

[A  r^Ievin>buid  may  be  assigned  to  the  avowant  alone,  who  may  sue 
thepeon,  n-itfaout  the  party  making  cognizance.     IB.  &  P.  381.] 

[A  r^)evin-bond  may  be  assigned  to  the  avowant,  and  the  party 
making  cognizance,  who  may  join  in  a  suit  thereon.  The  judgment  in 
the  replevin  suit  is,  that  bow  shall  have  a  return  of  the'goouG;  both 
then  are  legally  interested  in  that  by  which  a  compensation  for  the  loss 
ofthem  is  secured.     3M.&S.180.] 

[Jl  replevin-bond  is  forfeited,  and  assignable,  if  the  pl^tiffii  n^lect 
to  appear  and  prosecute  according  to  the  condition.     £  T.  R.  L95.] 

^Where  a  r^Ievin  is  removed,  the  bond  is  forfeited  by  a  n^jleGt  to 
pioaecute  in  the  court  above.     1  B.  &  P.  410.] 

[A  defendant  in  replevin  is  not  entitled  to  an  asugnment  of  the^  r^ 
plevin-bond,  on  the  plaintiff's  neglecting  to  declare  at  the  next  oounty-> 
aoui;t,  if  he  himself  has  not  then  appeared  to  the  summ<Mis.  Ami  if  he 
obtifin  an  assigmnent,  uiid  Lb'ing  an  action,  tbe  court  will  stay  the  fxo-, 
oeedings  (on  an  afKdavit  being  mnde  ihB.ta.vriloirecordari/acias  ioque- 
laa  has  been  sued  out)  without  payment  of  the  costs  by  the  defeudant, ' 
which  will  be  oi^ered  to  abide  the  event  of  the  procisemngt  on  the  Be, 
Fa.  Lou     SPrice,  17.]  .  . 

[Even  admittiiig  that  a  delay  by  tbe  avowant  in  issuing  a  writ  it 
r^Uavp  AabmdOf  a^  consequent  loss  of  an  opportunity  t»  execute  it| 
will  discharge  ihe  sureties  in  the  r^levin-bond;  they  wmv«  their  rigltf 
by «  mjipqnt  under  it.    1  Tnunt.  218.]  . 

£JSunetie6  on  a  r^evini-bond  ore  not  diachafgeil  by,  time  b^ng  given 
to  the  plaintiff  in  replevin.     2  Mars.  81.  .  6  T^unt-S79J   ■ 
^ .  .CAfi  -^d^n  on  a  replevin-bond  may  be-  brought  in  the~sup^nw,«()ui1s, 
tho^gf).  tb^  rej^yifi  h^d  not  ^n,,  i;«nipved  (rcofi.  tlf ^.c(Hirt,b4i^>T  ^^X . 


was  no  answer  to  the  action ;  and  that  the  Kcond  plea  was  bad,  since. 


the  reference  was  as  much  f6r  the  benefit  of  the  sureties  as  of  i;he 
principal,  and  therefere  no  prejudice  could  arise'  to  them  firom  Qie 
delay.     2  Mars.  S92.     7  Taunt.  97.]  ' 

[Where  the  suit  upon  a  replevin-bond  is  premature,  the  court  will 
not  interfere  upon  motion,  but  will  leave  the  defendant  to  his  plea. 
5  Taunt.  776.] 

[The  declaradon  on  a  replevin-bond  need  not  shew  in  what  the  goods 
distrained  consisted;  such  form  not  being  usual.'    S  M.  &  S.  180.] 

[A  declaration  on  a  replevin-bond  assigning  for  breach,  in  the  words 
of  the  condition,  that  the  defendant  did  not  prosecute  his  suit  with 
eSect,  and  hath  not  made  a  return,  is  not  onlv  not  objectionable  for 
duplicity,  but  would  have  been  defective  had  it  not  negatived  bodi 
bnitaches  of  the  condition ;  for  if  the  party  make  a  return,  lie^need  not 
prosecute  his  suit  with  effect ;  if  he  prosecute  his  suit  with  effect,  he 
need  not  ni^e  a  return.    8  M.  &  S.  1 80.] 

[If  the  decUration  on  a  replevin-bond  state  that  the  bond  wis  con^ 
ditioned  forpf^secufing  the  suit  for  taking  the  goods  ^^in  the  condition 
mentioned,''  (i^of  destrained")  aiid  muing  return  thereof^  it  sufli-^ 
dently  appeiurs  that  the  condition  was  for  returning  the  goods  distnuned; 
The  goods  nientioned  in  the  condition  nbust  be  the  goods  replevied;  ahd 
those  were  the  goods  distrained.     3  M.  &  S.  180.] 

[As  against  one  who  has  instituted  a  proceeding  in  a  court  of  justice,  its 
jurisdictton  and  the  regularity  of  its  proceedings,  are  prima  facie  to  be 
intended,  and  therefore  need  not  be  averred  in  pleading.  If  the  pro- 
ceedings were  irregular,  or  the  court  had  no  jurisdiction,  it  must  be 
shewn  on  his  pait.  In  an  action  on  a  replevin^bond  it  was  objected, 
that  it  was  not  shewn  that  the  officer  before  whom  the  replevin  was  had^ 
and  who  was  tlie  m'avor  of  the  city  of  Canterbury,  had  authority  tb 
grant  the  replevin ;  that  the  replevin  had  been  granted  in  court,  and  so 
that  the  boml  was  well  takien  and  assigned.  The  facts  were,  that  the 
person  fi^r  whom  the  defendant  became  surety  in  the  bond,  and  in  whose 
shoes,  therefere,  he  must  be  considered  as  placed,  was  the  otirntcir  of 
the  ffoods  distrained^  and  had  therefore  instituted  die  replevin  ^suitl 
Held^  that  the  declaration  was  sufficient,  and  tlxat  it  was  for  the  de- 
fendant to  plead  that  the  court  had  no  jurisdiction,  or  that  die  repleviti 
WMf  granted  out  of  court    4^  M.  8c  S.  120.] 

[A  plea  to  an  action  on  a  replevin-bond,  tondidoned  to  ptOste£ut)s 
diie  replevin  suit  with  eflfect|  that  the  suit  is  still  pending^  is  good;  >^th* 
out  shewing  what  stage  it  had  reached.     12  i^ist,  585.]  V    ' 

[A  replication  to  a  plea  in  an  action  on  a  replevin-bond,  that  t|^  suit 
i^  iiot:{MaiAig,  as  alleged,  in  that  the  defendant  wholly  abandoned  it, 
is  insimdent,  without  shewing  how  it  was  terminated.     1 2  Easl^  58  ^y]  - 

^fim^i'tetien  tM  a  repleVln-bond,  for  not  returning  gdod^dS^i^^ed 
ftt't^.'flUiil  J^gmtort;  ibr  f!ie  ambont  of  thef  goods,  as  Vahied  lit  thi^ 
Undi^nna^'t)^  \kSx^  Imd  tteeuiiob  sued  tiberaon '#i^ut  W  #Tit  iX 
V^fiBrf:  Tte  tm  otttiiAk  wthVocdd  fi^  to  in^ettf^'  the  value  of^  thfc 
poian  te^tllikt  lfas^^iheacfy''b^  ak^itsfinecL  ^y  tii^  appirais^efat -he^ 
Im  die'T«ptaifii  ^oar,  Md  adtUttCed  Bi  thiB*  <fefendclnt  '^etiifirig  ih^ 

-as  (F)  &ltttttlt0tp 


(  «7«b 

[(F)  Summatp  iurt^iiictioa  Oder  tbe  replebui  officer.] 

[The  ooart  above  will  not»  on  aceonnt  cf  the  itumficipicy!^  of  Vbk 
pMgmf  de  rehrito  kaboutdf  compel  the  replevitt  officer  to  pay  the  de- 
fiendant  the  costs  reeovefed.    I N^.  R.  293.]  • 

Vide  more  concerning  Replevin  in  County,  (C  T.)'— PlcsMi^>  (S  K  1, 
fte.)—- Viscounty  (89.) 

ll>omine  repIe^ianDo. 

Vide  iBfPRISONMENT,  (U  4.) 


REPLICATION. 


Vide  AcTkoN  upon  tUB  CAitB  upon  Assxmnrr,  (H  t.)-^ARBrrBA- 

MSKT,    (1  5,  6.) -^  ASSISK,     (B  16,  &e.)-^C0Al}C:ERV,    (N).  — iN-i 

FOR]iAtioir»  (I)6»)-^PABLiAMXirr>  (Ld4i.)  —  Pleadkr,  (C  40* 
_ES7.^F  1,  &c»  — M  8.  — 2E  4.  — 2L  4.  — 2W19,  20.  22, 
23,  26.  —  S  Y  6.  8,  e,  10,  11.  ISy  14,  -^  3  I  10.  —  8  K  24,  25.)  — 
Prjerooative,  (D  75.) 

Doulile  replication. 

Vide  Pleadsh,  (F.  16.) 


REPORT. 

^a0ter'0  report 

Vide  Chancery,  (W  2,  S.) 


REPRISALa 

Vide  PBiBBOGATIVE,   (B  4.) 

* 

REPUGNANCY. 


V 


Vide  Abatement,  (H  6.)  —, Condition,  (D  4,  &c.)—  Fait,  (E  lO-) 

—  Pleader,  (S  23.) 


.!• 


REQUEST. 

Vide  Condition,  (L  10,  11.)*-Pixadrr,  (C  69,  he) 


•  • 


RE3COUS 


.«  • 


/ ,/' 
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RESCOUS. 

(A)  mhea  it  lk&.  infra. 

(B)  soften  not  infra. 

(C)  OBg  toftom  it  lies.  ?•  274. 

(D)  lUemcDg  for  a  tmoug.  p.  274. 

(D  1.)  Remedy  for  a  rescous:  —  By  writ  otrescpus. 

p.  274»     . 
(D  2.)  By  action  upon  the  case.  p.  274. 
(D  3.)  By  indictment,  p.  275. 
(D  4.)  ]^r  return  of  rescous.  p.  275. 
(D  5.)  Efow  it  shall  be  returned,  p.  275. 
(D  6.)  Proceeding  against  the  rescuer,  p.  276. 
(D  7.)  When  it  is  not  a  good  return,  p.  277* 

(A)  mben  it  lie0. 

When  rescous  lias,  or  not,  upon  a  distress.  Vide  Distress,  (D  3,  &c.) 

Rescous  lies  not  only  upon  a  rescous  of  a  distress  for  rentrservice, 
dunage-ieasant,  debt,  or  tax  due  to  the  king,  (of  which,  vide  in  Dis- 
tress, (D  5.),  but  also  when  a  person  arrest^  by  process  out  of  a  court 
of  the  King,  or  other  lord,  is  rescued.  F.  N.  B.  101,  102.  Reg. 
117,  118. 

80,  if  a  person  be  rescued,  who  is  taken  upon  hue  and  cry,  or  other 
contcflipc.    F.  N.  B.  102.    Reg.  117, 118. 

Rescous  is»  when  a  man  lawfully  arrested,  or  taken,  is  set  at  large 
wrongfully.    €0.  L.  1 60.  b. 

And  lies  though  the  process  be  erroneous ;  as,  if  a  capicu  goes  before 
in  ori^^inaL     R.  Dal.  1. 

80,  It  will  be  a  rescouSj  if  a  stranger,  of  his  own  head,  takes  goods 
distrained  by  another ;  though  the  distress  was  wrongful.  1  Rol.  673. 
1. 45. 

If  A.  rescues  bis  own  goods,  for  which  there  was  no  cause  of  dis- 
tress, and  also  the  goods  of  a  stranger,  for  which  it  does  not  appear 
whedier  there  was  cause  of  distress  or  not.     R.  2  Cro.  568. 

(B)  mhm  not. 

Bttt  it  cannot  be  a  rescous^  where  the  man  set  at  large  never  was  in 
OHJtody ;  for  if  the  sheriff,  &c.  be  hindered  from  making  an  arrest,  an 
acti<m  upon  the  case  lies,  but  not  rescous.    F.  N.  B.  102.  F. 

So^  an  action  does  not  lie  for  a  rescue,  where  there  was  no  cause  of 
Iddiw;  m  if  dte  rescoushe  of  a  distress  made  for  rent,  where  no  rent 
was  due.     Co.  L.  160.  b.  'Vide  Distress,  (D  5,  9.) 

Ort  if  ^  rent  was  tendered  before  the  distress  made.  Ck).  L.  160.  b. 

Oiv  die  dtitress  itas  nuide  in  the  hi^wirv.    Co.  L.  160.  b. 

Or»  of  foods  Mt  dittndaiible  by  kw.    Co.  L.  161.  a. 

So^  if  m  «aa  tslaes  dbe  goods  of  B.  nd  C.  for  a  distress,  togeth^, 
Vot.VIL  T  where 
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where  there  was  no  cause  for  a  distress ;  an  action  does  not  lie,  though 
B.  rescues  the  whole.     1  Rol.  673. 1. 47. 

Or,  the  goods  of  his  tenant  and  a  stranger  for  a  distress  for  rent, 
where  no  rent  is  due ;  an  action  does  not  lie,  though  the  stranger 
rescues  the  goods  of  both.     Qu.  F.  N.  B.  102,  E. 

(C)  OSg  tobom  it  Iic0. 

If  a  rescue  be  made  of  a  distress  made  by  a  bailil^  or  servant  of  ah^* 
other,  the  master  shall  have  rescous  ;  and  not  the  servant.  F.  N.  6. 
IDl.  F. 

So,  if  a  man  taken  in  execution  be  rescued,  the  plaintiff  shall  have 
an  action,  and  not  the  bailiff  who  arrested  him.  Qu.  F.  N.  B.  102.  C. 
Reg.  118.  a.  b.     R.  per  three  J.  two  cont.  Hutt  98.  Cro.  Car.  lOd. 

So,  the  lord  of  a  franchise,  or  liberty,  shall  have  an  action  for  a 
rescous  done  to  his  bailiff.     F.  N.  B.  101.  H.  102.  B. 

But  if  the  king's  bailifi^  or  collector,  arrests,  or  distrains  fi>r  a  duty 
to  the  king,  he  shall  have  an  action  qui  tain  *  for  the  king  ctonot  have 
it    F.  N.  B.  101.  G.  H.  102.  A.  B.  G. 

So,  if  a  bailiff  of  a  sheriff  distrains  for  the  wages  of  a  knight  for  par- 
liament, and  rescous  is  made,  he  shall  have  an  action,  for  the  knight 
cannot  have  it;  because  it  is  not  a  duty  from  any  certain  person. 
F.N.B.  loS.D. 

So,  a  bailiff  of  a  franchise. 

(D)  laemeDj?  for  a  tmam. 

(D  1.)  By  writ  of  rescous. 

ifsL  man  Rescues  goods  distrainfed^  or  a  person  arrested  by  another, 
he  may  have  a  writ  of  rescous^  quare  cum  ipse  bona,  &c.  distrixisset  et 
eadem  imparcare  volttissetj  D.  vi  et  armis  rescussit.  F.  N.  B.'  1 0 1 . 

And  he  may  join  an  assault  upon  his  servant  iii  the  same  trrit. 
F.  N.  B.  102.  D. 

[Writ  of  rescous  may  contain  also  a  continuance  against  the  defend- 
ant   Barnes,  429.] 

(D  2.)  By  action  upon  the  case. 

So,  if  a  person  arrested  upon  mesne  process  be  rescued,  ah  action 
upon  the  case  lies  against  the  rescuers,  by  the  plaintiff  in  tiie  suit;  for 
he  has  the  loss,  and  no  remedy  against  the  sheriff.  R.  2  Cro.  485,  48^. 
3  Bui.  200. 

So,  it  lies  by  the  plaintiff  against  the  resetters,  if  the  rescue  be  afler 
an  arrest  upon  a  judicial  process ;  for  it  is  reasonable  that  the  plaintiff 
should  have  his  election  to  sue  the  rescuers,  or  the  sheriff;  for  perhaps 
the  sheriff  is  dead  or  insolvent.  R.  per  three  J.  two  cont.  Cro.  Car. 
109.     Hut  98. 

And  he  may  declare  according  to  the  truth  of  his  case ;  as,  that  the 
rescue  was  from  the  sheriff's  deputy.     R.  2  Cro.  242. 

[In  case  for  rescuing  a  debtor  token  upon  mesne  process  sued  out  of 
the  Palace-court,  it  was  holden  not  to  be  sufficient  ground  for  arresting 
the  judgment  after  verdict,  that  it  was  not  alleged  that  the  cause  of 
action  in  the  inferior  court  arose  withm  the  juriisdictiony  or  that  it  ifas 

not 
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not  Allqnd  that  die  party  bdow  did  nbt  appeal  it  the  reten  of  the 
writ  8  T.  R-  127.3 

Soj  by  the  st  2  W.  &  M.  ss.  1.  ch.  5.  sec.  4.  upon  ponlid-bireadi  o^ 
resexm  of  goods  distrained,  for  rent^  the  person  grieved  maj^  by  action 
on  the  case,  recover  treble  damages  and  costs  agfeuitet  llie  pHendHsrS)  or 
any  of  them,  or  the  owner  of  the  goods,  if  fonnd  to  have  come  to  his 
use,  or  possession.     Vide  Distress,  (D  4.)— Pleader,  (2  S  2^.) 

But  ]f  the  defendant  be  rescued  upon  tnesne  process^  and  die  sherin 
retunis  the  rescousj  an  action  upon  die  case  does  nbt  lie  agaihst  the 
dieriS     R.  3  Bui.  200;    2  Cro.  419.  486.     Vide  Escape^  (D); 

[In  this  actioi^  the  plaintiff  must  prove  the  origihal  caiise  oFicdbn  \ 
the  writ  iand  warrant  by  attested  copies;  and  the  arrest;  ind  to  bntitle 
himself  to  damages^  he  should  show  that  die .  defendant  in  the  original 
action  is  insolvent,  or  not  to  be  found ;  and  the  defendaiit  may  in  ffiiti- 
gation^  show  such  defendant's  responsibility  and  pubUc  a|^)eanaice.  R. 
4  Mod.  211.3 

[The  party  rescued  niay  be  a  witness  for  the  defefadant    Ibid..j 

(D  3.)  By  indictment. 

So^  if  a  rescous  be  made  upon  a  distress,  &c  .for  the  kingi  mi  indict^ 
ment  lies  agiiiiist  the  rescuer.     F.  N-  6.  102.  G. 

AU  indictnient  for  a  rescous  will  be  good^  thbtigh  it/does  n6t  ^y  hi  tt 
amis;  for  rescussit  imports  it     R.  2  Bui.  208.    2  Gro.  948;  478. 

Though  it  does  not  say  in  what  place  the  rescous  was,  tor  it  shall  b6 
intended  where  the  arrest  was  made.     R*  S  Biil;  208.    2  Ciro;  $ii. 

If  it  says,  that  by  virtue  of  a  plaint  before  the  sheriff,  he  ttraS  la^- 
My  arrested,  it  is  sufficient,  Mritnout  saying,  that  it  was  by  vreMAt ; 
finr  a  good  warrant  shall  be  intended,  if  he  was  lawfully  arrest^. 
R.  2  C5o.  473. 

[In  an  indictment  for  a  rescue  from  the  house  of  cbhtctioii,  it 
must  appear  for  what  the  prisoner  was  cominitted  there.    Stf.  1226.] 

(D  4.)  By  return  oi  rescous. 

So,  \£2L  rescous  be  made  upon  mesne  process,  tne  sheriff  may  tetuth, 
that  the  defendant  Was  arrested,  and  Seipsum  rescussit  et  non  est  inventus^ 
&c.     Kit  260.  b.     R.  2  Cro.  419.     Dub.  1  Jon.  201. 

Or,  gtiod  ipse  et  aliij  &c.  rescusserunt.     Kit  261.  a. 

So,  we  sheriff  may  return  mandavi  baUivo,  who  returned  a  Hscous. 
R.  2  RoL  457. 1. 7.  10. 

And  in  B.  R.  mandavi  ballivo  itinerantij  who  answered  that  he  was 
rescued.     R.  2  Rbl.  457. 1.  5. 

But  it  is  notgood  in  C.  B.,  fpr  a  rescous  from  the  bailiff  is  ArescC/us 
from  the  sheri^  and  ought  to  be  returned  as  such.  2  Rol.  456. 1.  50% 
R.Py.24].a-  .i    ,        .  . 

So,  upon  ajierifaciasi  a  rescous  cannot  be  returned.     R.  Sho.  180. 

(D  5.)  How  it  shall  be  returned. 

» 

The  return  of  a  r^5C(7{/ff  ought  to  be  certain;  and  therefore^  if  it  doe^ 
flot  AsM  that  he  was  in  his  custody,  it  will  be  insufficient. 

So»  if  it  does  not  shew  where  he  was  arrested ;  for  perhaps  it  was  otit 
of  the  comity,    R,  Yd.  6 1 .    Mo.  422. 

T  2  If 
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If  k  SAjBt  that  a  bdliff  arrested,  and  he  w^s  in  custody  of  the  dieriff, 
and  rescued  6\xt  of  the  custody  of  his  bailiff^  it  is  repugnant. .  R.  Sal.  8S6i 
Anon.  Ld.  R.  589. 

If  it  says,  his  &ther  i^cued  A.  such  a  day,  and  A«  rescued  himself, 
without  saying  at  what  time,  it  is  bad.     R.  2  Bui.  137. 
.   If  he  makes  the  return  of  a  bailiff  of  a  franchise,  he  ought  to  shew 
that  he  had  retom.  brevitim»     Cro.  £1.  781.       . 

And  that  the  rescaus  was  from  such  bailiff.  .     , 

.   So,  he  oufi;ht  to  shew  the  time  and  place  of  the  rescous.     R.  Pal«  56S* 

And  that  ue  person,  to  whom  the  sheriff  directed  his  warrant,  i  was 
his  bailiff.     R.>Sti.  155. 

And  for  what  cause  the  warrant  was  directed  to  hinu  .  R»  Sti.  155.. 

But  it  is  sufficient  to  say,  that  he  made  a  warrant  to  ^rnist^  wifl^^ut 
aaying  sub  sigillo,  for  the  word  *  warrant'. imports  it    .  R.  2  Jon*  19T« 
.  So,  it  is  sufficient  to  say  that  he  was  rescued  out  of  the  custody  of  a 
bailiff  viVfti^^  warranti  sibifacti;  for  this  is  out  of  the  cusfocjly.of  the 
sheriff.    R.  2. Jon.  197.     Adm.  Sal.  586.     R.  2  Lev.  28. 

That  he  was  arrested  in  com,  predict.^  though  it  does  not  say  infra 
ballivam  ;  iot  it  shall  not  be  intended  out  of  it,  if  it  be  in  the  county. 
R.Yel.  51. 

That  he  was  rescued  from  A.,  iiailiffof  a  liberty,  to  whom  he  dir^cted< 
his  warrant,  without  saying,  that  he  had  retortu  brevium^  for  it  shall  be 
intended  the  bailiff  of  the  sheriff,  and  the  words,  of  a  liberQr,  rejected. 
R.  Cro.  El.  781. 

That  several  se  resctisserunt,  without  saying  ei  quilibet  eonm  se  rescus" 
sfV,  per  Twisden  ;  for  it  is  in  the  affirmative.     1  Vent  2. 

That  he  was  rescued  from  the  sherifi^  though  taken  by  the  buliffi 
Sti.  417. 

[If  it  appear  on  the  return,  that  the  warrant  was  to  two,  and  the 
arrest  by  one  only,  yet  the  return  is  good ;  for  it  is  no  exception  in  what 
relates  to  public  justice.     St  117. 

[If  on  a  return  of  a  rescous  of  two  persons,  it  is  only  said  they  could 
not  afterwards  be  foimd,  (without  saying,  nee  eorum  aliqiiis,)  it  is  ill. 
Str.  M5.     Fort  362.] 

[That  the  bailiff  arrested  defendant,  is  good.     Ibid.] 

[That  the  defendant  being  in  my  custody,  is  sufficient     Ibid.] 

[A  return  made  by  a  sheriff  that  tiie  person  arrested  was  rescued  out 
of  the  custody  of  the  bailiff,  is  bad;  it  ought  to  be,  out  of  his  own  cus- 
tody.    2  T.  R.  155.] 

(D  6.)  Proceeding  against  the  rescuer. 

If  a  rescous  be  returned,  an  attachment  goes  against  the  rescuer. 
2  Cro.  419.     2  Vent  175.     Sal.  586. 

[The  sheriff's  return  of  a  rescue  is  of  itself  a  conviction  of  a  rescue, 
and  process  immediately  issues  from  the  crown-office  against  the  res- 
cuer.   B.  R.H.  112.] 

[C.  B.  grants  attachment  against .  the  rescuer  on  affidavit,  always ;' 
B.  R.  sometimes,  but  inclines  to  reqiuire  a  return.     Str.  531.] 

[The  exchequer  will,  on  the  return,  make  the  attachment  absolute 
at  first     Bunb.  181.] 

[Hie  attachment  must  be  returoaUe  at  a  g^end  return.    Str.  GS4.3 

And 
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' AiiB  i«9i^il'tAkw,  die  usoal  fine  in  B.  R.  is  four  nobles  upon  each. 
DrftJbn.  fe?.     SU.  586. 

[The  fine  is  discretionary.     4  B.  M.  2129.] 

tW;  If  he'deniesthe  fact  upon  interrogatories,  he  shall  be  dilscharged. 
Sal.  586.  ^ 

"pOrt'  guilty  of  a  rescue,  returned,  but  in  no  other  case  of  contempt,    ' 
the  offender  shall  be  punished  without  being  examined  on  interroga- 
tories: for  the  return  must  not  be  traversed.     4  B.  M.  2129.    1  Blk« 

m.'i^'^  '''     ] 

''  fA-^tefiSUcKntbroti^t  up  on  an  attachment  for  a  rescue,  must  answer 
interrogatori^  if  exhibited,  though  he  admit  the  facts  charged  in  the 
affidavits: '^  5Tr.  R.  ife*.] 

"Bbfclie  shUF  not  ht  discharged  upon  affida^t     Sal.  SSe. 
\^tiik  ^i^uers,'  on  sifbmitting  to  a  fine,  may  be  permitted  to  read 
AflHavit^'tb  sh^fw 'there  "^iis  no  i^  arrest     Str.  642.] 

"^Orj'lii^  ti^m  may  be  transmitted  to  the  filazer,  and  process  to  out- 
lawry go  against  die  rescuer.     Sal.  586. 

Bat  the  return  m  C.  B.  is  traversable.  Dy.  212.  but  there  in  marg. 
hdd  cone,  and  it  is  not  now  allowed.    2  Vient.  1 75. 

[Return  oi  rescous  is  not  traversable,  and  the  rescuer  must  be  brought 
into  tburt  to  be  fined.    Barnes,  429.] 
S6i  !h  B.  R.    Dub.  Cro.  El.  781. 
'  koA  after  traverse,  he  may  be  bailed.    Dy.  2 1 2.  a. 
[The  rescuer  taken  may  be  admitted  to  give  recognizance,  to  try  &Ise 
return  against  sheriff.    Barnes,  430.] 

[If  Aere  is  verdict  for  plaintiff,  the  recognizance  shall  be  discharged. 
Barnes,  430.] 

« 

-    (D  70  When  it  is  not  a  good  return. 

But  rescous  is  not  a  good  return  upon  a  judicial  process ;  as,  upon 
^  capias  ad  satisfaciendum^  or  capias  tMagatwn  ;  for  the  sheriff  may  take 
the  posse  comitatus.     R.  2  Cro.  419. 

Nor,  a  rescous  of  goods  taken  upon  A^fieri facias.  R.  2  Rol.  459. 
L  SO.  R.  2  Sand.  344.  R.  Lit  296.  [For  sheriff  may  raise  posse 
comitatm,^   Barnes,  430.]  , 

Vide  more  concerning  Rescous^  in  Distress,  (D  S,  &c.  —  Justices 
(R).  — Pl«ider,(2S39.)  ^"^ 


aU}' 


RESERVATION. 

Vide  Rent,  (B  1,  &c.  —  C  6.) 

RESIDENCK 

Vide  EsGUSE,-  (N  4.)  *—  Pleader,  (2  S  2S.) 

■    ,■  ,    I  ^  —■■■■■  II  <  m  mm^mtmiLtm0m 

RESIDUARY  LEGATEE. 


Vide  Chancerv,  (3  G  7.) 
T  3 


R£. 


H^  BETORN. 

RESIGNATION, 

Vide  EsGLisE,  (N  2.)  •—  Fbanchises,  (F  SO.) 


I^EgPOOTlEAS  OUSTER 

Vide  ABATJBMSNTy  (1 1^«) 

•  •  •  • 

RESTITUTION. 

Vide  Chancers,  (4  M.)  — r  Forcible  Entky,  (D  5,  &c.)  —  us- 

TICES9  (2  A.) 

JStMtitution  of  Umpor^Wt&. 

Vide  Prerogative,  (D24.) 

RESTRAINT  OF  TRADE. 

Vide  Trad;?,.  (D  I,  Jkc.) 


RESULTING  USE. 

Vide  Uses,  (K  7.) 

RESUMMONS. 

Vide  Abatement,  (I  S2.)  —  Process,  (E|  2,  S.) 


RESUMPTION. 

Vid^  Parliament,  (H2I.) 


RETAINER. 

Vide  Justices  ok  Peace,  (R  58.) 


rj:taking. 

VWe  Escape  (E). 


retorn. 

(A)  iJUtUH!  Of  torits  ^na  piocej^,  to  tuDoni  it  Oelongsf. 

Pr  279. 

(B)  iSem^ng  for  entiprtns!:  ^  ftancbiisfe. 


Return  of  writs  afi^j^Pf^^t  ^  "oo^^om  it  belongs.      ^79 

(BI.)  When  it  lies.  p.  280. 

(B  2.)  When  not :  —  Where  the  sheriff  enters  with 

non  onUttas.  p.  280. 
fB3.)  Where  he  enters  without  a  non  omittas.  p.  280. 

(C)  upturn.  &<rt»  mm^ 

(C 1.)  At  what  time  granted,  p.  261. 
(C  2.)  In  what  manner,  p,  281, 
'(C  3.)  Amendment  of.]  p.  282, 
[(C  4.)  Implication  pf.]  p  282. 

(D)  i&etutn  in  ercudj^>  mp  excm  of  a  return, 

(D 1.)  :farde,  p.  «§3. 

(D  3.)  Neglect  of  the  party,  p.  2S8. 

(D  3.)  Mondavi  baUivo.  p.  288. 

(D  4.)  Bescous.  p.  983. 

(D  d.  a.)  Defenoant  removed  by  habeas  corpus,  S^. 

p.  284. 
[(D  5.  b.)  To  a  venditioni  exponas,  p.  284.] 
(D  6.)  What  is  not  a  good  excuse,  p.  284. 

« 

(£)  Heturn  to  torit  ui  chiefs 

(El.)  Must  be  pertain :— What  will  be  uncertain. 

p.  284. 
(E2.)  Wflat  suflSciei^tJy  certain,  p.  284, 
(E  3.)  Must  answer  to  the  )vhp}e  writ.  p.  285. 
(£  4.)  Must  not  be  contrary  to  a  r^pprd.  p.  285. 286. 
(E  5.)  Must  not  falsify  the  writ.  p.  286. 
(E  6.)  Bad  return,  how  aided :  — !By  appearance,  p.286. 

(F)  JaemeDg  against  tjje  jJberiflE. 

(F 1.)  Jf  he  do  not  mal^e  a  retiu-n.  p.  286.. 
(F2.)  If  he  makes  a  false  return,  p.  289. 
(F  3.)  Or  an  insufficient  return,  p.  289« 

(G  1.)  Sitoerment  against  a  return,  p.  290. 

* 

(A)  Eeturn  of  i»tit0  mn  proce00>  to  toDont  it  belongiEi* 

The  return  of  all  writs  and  process,  of  right,  belongs  to  the  sheriff 
within  bis  county.     Skin.  414.  ' 

And  the  king  cannot  grant  to  any  other  to  have  retorn,  breoium  in  a 


€60  RWTORV: 

A  subsequent  shteiff  ma j  make  a  return. of  a  wck  dds^red^to  ins 
predecessor ;  for  it  is  not  directed  to  any  one  by  name.     \  SaLi366*   • 

And  if  die  king  grants  tbe  return  of  writs  insuoh  a*|hrecinat  to 
another,  the  shenff  remains  officer  ta  the  ^urt,  and  tlte  grantee  is 
but  a  bailiff  of  a  franchise,  and  ought  to  make  a  return  to  die  skeriffi 
]RoLll9. 

But  by  prescription,  or  the  kinff^s  grants  a  hundred,  or  franchise^ 
may  have  aWom.  brevium  within  their  precinct  1  Vent  405^  R. 
lRd«119. 

So;  a  bishop.    2  Rol.  202. 1. 4b.  '  < 

..  Scv  an  honour.    Hard.  42S. 

So,  a  lord  of  a  manor.    ILHard.  42S. 

A  grantee  cfretom.  brevium^  shall  have  the  executjpn  thereof  as  in- 
cident, though  it  be  not  expressed.    R« '  I  Vent  405. 

[By  13  G.  2.  c.  1 1.  s.  6.  the  sheriff,  at  the  request  and  costs  of  the 
loid  of  a  franchise,  having  return  of  writs,  shall  appoint  a  deputy  to 
reside  int>r  near  the  same,  who^  on  recdpt  of  proocssy  sbdl  issue  his 
warrant  to  the  lord  of  the  franchise  to  eiLeeute  the  process.] 

* 

(B)  Uzmtt^  for  entering  a  ttant^ifft, 

(Bl.)  When  it  lies. 

If  a  sheriff,  enters  the  franchise  of  him  who  has  retqirn.  breoium  io 
do  execution,  &c.,  an  action  upon  the  case  lies  against  him.  I  Tent 
406.     R.  Sho.  18.  , 

And  it  is  not  necessarv  to  show  a  tide  to  retom.brevmm  in  his  de- 
claration; but  it  is  sufficient  to  say,  that  he  was  seised  de  officio  balij 
libertatis,  and  as  bailiff,  had  a  right  to  the  return  and  execution^  ftc 
R.,  Sho.  18.    Vide  Pleader,  (C  39.) 

So,  he  need  not  show  that  the  sheriff  had  notice  of  the  grant ;  for 
it  is  upon  record.     R.  1  Rol.  119. 

[The  sheriff  is  bound  to  take  notice  of  all  the  different  liberties 
within  his  county ;  so  that  he  will  be  liable  to  the  owner  of  any  one 
firhich  he  invades.    2  T.  R.  10,] 

'  j^B  2.)  When  not  -.—Where  the  sheriflF  enters  with  a  non 

omittjas. 

But  upon  dc&ult  of  the  bailiff^  &c.  the  sheriff  may  enter  a  franchise ; 
and  therefore,  if  the  bailiff  of  a  franchise  does  nothing  upon  the  sheriff^s 
mandate,  a  writ  goes  to  the  sheriff  quod  non  omittat  propter  aliquam 
libertatem  by  the  common  law.     2  Inst  455. 
•  And  this  is  now  confirmed  by  the  st  W.  2.  IS  Ed.  1. 39. 

So,  if  die  bailiff  of  a  franchise  makes  an  insufficient  return.  2  Inst 
453.  • 

'  [If  sherifi'^s  mandate  to  bailiff  of  .a  liberty  leaves  a  blank  for  name  6f 
Rberty,  cap.  ad  resp.  shall  be  quashed,  unless  boil  is  put  in.  Barnes, 
416.]'  • 

(B  3.)  Where  he  enters  without  a  rum  omittas. 

So,  by  die  St.  Mari.  BZM.  S.21.  and  die  st  W.  2.  17.  if  di&  haSiS 
of  a  franchise  does  not  make  replevin,  nor  answer,  the  ^eciff  may 

enter 


gptcr  ^  theTfamflitwy  ^Btithout .  m  -nan  ^^mHias^  *  R  N.  B.  68.  F.    2  Inst* 

Sb^  i£iliaIdBig  be  party,  the  sheriff  may  enter  the  franchise  without 
8  nan  amiitto ;  oa*  upon  pnxsess  i^fdnst  a  Mon.  PL  Com*  216.  a. 
1  Vent  406.*: 

Or,  the  process  for  the  king  shall  be  with  a  non  omittas.     Semb.  PL 

So^  whQTB-jdlei sheriff  acts  as  a  judge;  as,  upon  an  inquisition  for 
waste ;  for  by  the  statute  he  is  commanded  quod  accedat  ad  locUm  vas-' 
Udum.     1  Vent  406. 

So,  upon  a  writ  of  inquiry  of  damages;  for  it  is  an  inquest  of  office, 
and  no  venue  is  necessary.     Ri  9  Rol.  461.  L  50.     Hob.  88. 

\  (C)  3Retiirn>  f)oi»  inaD«^ 

rC  1.)  At  what  time. 

'  Tlie  reiM^of  a  writ  tmAt  to  be  mwle  before  or  upon  the  day  of 
return  namdd'Si  the  writ    Mod.  Ca.  148. 1(9.  196.  UO. 

But  a  return  which  appears  to  be  made  after  the  day  of  return  is  bad. 
Mod.  Ca.  148. 1^9-  Ip6.  S50» '   .     • 

So,  if  the  day  of  the  return  be  Sunday,  and  the  return  appears  to  be 
made  hj  the  record  upon  Tres.  Trin.  whidi  is  a  Sunday,  it  will  be  bad. 
Mod.  6f^  148-159. 1,96. 250. 

And  in  such  case  it  cannot  be  made  upon  a  subsequent  day.  '  R. 
Mod.  Ca.  148.  159. 

jkc^  the  court  will  take  notice  of  the  defect,  without  assignment  upon 
r^rd.  :llVMod.Ca.  196. 

[If  d  writ  is  returnable  a(  a  return  •day,  iand  not  a  day  certain,  the 
sher^need  not  return  it  till  quarto  die'posL     Fort.  363.] 

[A  bill  of  Middlesex  mc^  be  returned  the  day  on  which  it  is  sued 
out     4l*.  R.610.i 

[Rule  i^^atiye  to  the  Teturninff  of  writs  by  sheriffs,  and  motions  for 
attachments  on  n^lect     K.  B.  Mich.  32  Geo.  3.  4  T.  R.  496.] 

[The  rule"  of  K.  B.  M.  S^Geo.  8.  4  T.  Hi.  496,  only  apjplies  where 
the  rule  expires  in  tenxNtime,  and  before  the  last  day  of  tenn.'  If 
therefore  a  rule  to  return  tijl^fa.  expires  in  vacation,  the  sherifFhas  still 
the  first  day  of  next  term,  and  all  that  day  to  file  his  return.  5  East,  386. 
1  Smith,  427.] 

[Where  a  nile  to  return  a  writ  issued  out  of  C.  B.  expires  in  vaca« 
tion,  the  .sheriff  must  file  it  at  the  return,  and  cannot  wait  till  the  en* 
suing  terifi ;  the  C.  B.  ofiice  being  open  during  the  vacation.  1  Mars. 
270.     5  Taunt  647.] 

[Time  for  returning  a  writ  will  not  be  granted  for  the  mere  askings 
without  suflScIent  cause  shewn.     7  T.  R.  174.] 

[Where  the  sheriff  shows  reasonable  grounds  for  doubt,  whether  he 
fuglt^  to  execute  a  writ  at  the  suit  of  a  private  person,  on  an  extent 
of  the  crown,  for  revenue  duties ;  the  court  will  enlarge  the  time  for 
making  his  return  to  the  former  writ,  that  the  doubt  may  be  litigated  in 
the  exchequer.     7  T.  R.  174.] 

.:. ;. .  ^ .  " .  (C  «.)  In  what  maimer. 

^'Soi  die  retatn  ought  to  be  imder  the  naxoe  of  the  prop^  officer.  PI. 

Caau'SS^.SL.  ..  , 

V.    .  By 


f82  BETOBN; 

By  the  st  12  {14*  3*  £•  the  sheriff  shall  put  his  naipe  to  the  retittBi 
that  the  court  may  know  whose  return  it  is. 

And  in  Ixindon^  wh^re  there  are  two  perspps,  both  ought  to  put 
their  names ;  for  they  are  but  one  sheri£    Hob.  70.     39  H.  6.  4:1. 

So,  if  a  return  be  by  coroners,  all  ought  to  sign  it  I{ol)>  70.  It 
ought  to  be  in  the  name  of  all.    R.  89  H.  6i  ^l.    Yjda  infm. 

But  if  the  sheriff  does  not  put  his  name,  the  return  will  be  good, 
and  the  sheriff  s)^all  be  amerced.  1  Leo.  139.  Semb*  cont*  ^ob.  70. 
Dub.  Dal.  g8. 

So,  in  the  pleading  of  a  return,  the  name  of  the  sheriff  need  no|;  be 
mentioned*     R*  1  La:>.  139. 

So,  if  a  return  be  in  the  pame  of  the  sheriff,  by  him  who  is  not 
sheriff,  it  cannot  be  assigned  for  error,  though  the  court  upon  com- 
plaint of  the  irregularity,  will  give  time  to  th6  sheriff  to  disavow  his 
return.     1  Sal.  265. 

So,  if  a  return  be  by  coroners,  it  is  sufficient  to  have  the  name  of 
qt&cef  without  their  proper  names.     R.  Cfo.  ^1.  703.     Mo.  54f8. 

So,  if  a  return  be  but  by  oi|e  coroner^  it  shall  be  {yelped  §s  aa  in- 
^ufficieat  return.     R.  Hob.  70. 

So,  now  by  the  st*  21  Jac  1.  13.  the  wtff\^  of  t|ie  sheriQ^s  name  ^hall 
be  ^ded*    Vide  Amendifi^it,  (6  1,  2.) 

3o,  if  a  new  sheriff  returps'  a  writ,  with  a  return  piade  by  his  pre- 
decessor, which  concludes,  A.  B.  late  sheriff,  it  will  be  good ;  for  iiie 
j^eri^need  npt  mention  his  office ;  for  his  nan^e  and  surname  fire  suffi- 
cient, and  then  if  he  adds  late  sheriff,  it  does  not  prgudice.     R.  Pro. 

(Car.  189.57Q. 

So,  if  the  sheriff  indorses,  and  does  not  subscribe  his  name,  it  is  suf- 
ficient   R.  Carth.  56. 

If  he  indorsfss  his  name  A.  B.  Mic.  for  Mil*  it  shall  be  amended. 
Dub.  F.  g.  4> 

[He  may  make  and  deliver  the  retm*n  of  the  writ  apy  wbera  |  W^s> 
328.] 

If  a  writ  is  directed  to  Uenrv  Efirl  of  Litchfield,  and  it  is  retu^ed 
by  George  Henry  Earl  of  Litchfield,  it  is  good ;  for  there  can  be  but 
pne  flarl  of  Litchfield,  and  therefore  a  variance  of  the  christian  name  is 
pot  material.     Str.  316.] 

By  Stat-  2Q  6.  2.  c*  37*  the  sheriff  shall,  at  the  expiration  of  his 
office,  turn  over  to  his  successor  all  process  unexecuted,  who  shall 
execute  and  return-  Sheriff  neglecting  tp  turn  over,  liable  to  make 
satisfaction  to  party  aggrieved.] 

[(C  8.)  Amendment  of.] 

[If,  to  a  writ  of  venditioni  eaponas,  for  goods  already  taken  in  execu- 
tion with  a  clause  olji.fa.  for  the  residue,  the  sheriff  return  tliat  he  has 
made  of  the  goods  20/.,  but  omit,  by  mistake  to  return  nuUa  bona  to  the 
fi.Jh* ;  the  court  will  allow  the  sheriff  to  amend  the  return,  and  will  set 
aside  an  attachment  issued  ogainst  hin^  for  not  making  the  return- 
1  Mars.  3^4** 

[(C  4.)  Implication  of.] 

In  cose^  for  maliciously  suing  put  an  alia^/.ya.  after  a  sufficient  levy 

under  the  Hrst,  the  sheriff's  return,  indorsed  on  the  two  writs,  stating 

.th^t  be  had  forbpme  ip  feU  imd^r  the  firsti  and  had  sold  imdir  the 

fecondf 


Retisfit  in  excuse.  988 

w&cxmAf  ai  th^  request  of  the  now  plamtiflg  were  held  prima  f^ie  evi- 
(|eDce  of  the  &ct  sp  returned*     1 1  Eas^  2970 

[The  sheriff's  return  to  a  fi^fa*  that  he  has  levied  the  mopey^  fiir- 
nishes  no  proof  that  he  has  paid  it  over  to  the  creditor.    1  M.  &  S.  599.] 

(D)  Eet^irn  in  ercucfe  j — anp  zxto&z  of  a  xzx^va,. 

(D  1.)  Tarde. 

A  return  ought  to  show  oliedience  to  the  writ,  or  a  good  excuse  for 
his  (Hiiission ;  as,  he  may  say,  quoi  ireoe  adeo  iarde  venit  quod  exequi 
non  potuit. 

But  by  the  st  W.  2.  39*  the  plaintiff  or  demandant  may  require  a 
bill  fitnn  the  sheriff  upoi)  the  deliveiy  of  t|ie  writ  tq  him,  in  the  county, 
or  upon  record,  and  tnen  an  action  will  lie  against  him,  if  he  returns 
ter&.     2  Inst  452. 

So,  iarde  is  not  a  good  return  upon  a  capias  ad  respondendum. 

SOf  the  sheriff  cannot  return  the  answer  of  the  bafli^  of  a  franchise, 
juod  tarde,  &c.     2  llol.  46 i.  1. 20.     Vide  post,  (F  2,  3.) 

Nor,  tarde  to  part ;  as,  a  summons  to  one  defendant,  tarde  as  to  an- 
other, &c.    R.  2  Leo.  175.    4  Leo.  57. 

(D  2.)  Neglect  pf  the  party. 

So,  he  may  say,  that  he  was  always  ready  to  ddiver  seisin,  &c.  and 
gsre  nodce  such  ^  day«  but  the  plmntiff  did  not  come  to  receive  it.  R. 
2  Rol.  459. 1. 25. 

In  replevin,  that  no  one  came  to  shew  the  cattle.    2  Leo.  67. 

On  a  writ  which  says,  if  the  plaindff^cm^  te  securum,  &c.  that  the 
plaintiff  did  not  find  pledges. 

But  it  is  not  a  good  return  to  say,  quod  visum  habere  nan  potm.  2  Rol. 
460.  L  50. 

That  the  plaintiff  did  not  prosecute  his  writ     2  Rol.  460.  L  35. 

(D  30  Mandavi  balUvo. 

So,  he  may  say,  mandavi  baUivoy  &c  qui  nuUum  dedit  re^ponsum. 
2  Rol.  46q.  L  BO. 

Or,  who  made  such  a  return.     2  Rol.  461. 1.  45. 

So,  upon  an  elegit,  there  shall  be  a  mandate  to  the  bailifi^  who  shall 
inake  the  iiiquisition  and  extent.     R.  Cro.  Car.  319. 

But,  upon  a  writ  of  inquiry  directed  to  a  sheriff,  he  cannot  say  man^ 
dad  battivo,  Spc.^  for  he  is  to  execute  it  at  any  place  with{n  )us  county, 
ll.  Hob-  83.    Vide  ^te,  (B  3.) 

Nor,  upon  process  at  the  suit  of  the  king.     Vide  ante,  (B  3.) 

Nor,  upon  a  distringas  juratores.     19  H7  6.  67.  a. 

So,  by  the  st.  W.  2.  39.  the  treasurer  and  barons  of  the  exchequer 
shall  deliver  to  the  justices  a  roll  of  all  liberties  that  have  return  of  writs ; 
and  if  the  sheriff  returns  mandavi  baltivo  of  any  other  liberty,  he  shall 
be  punished  by  fine  and  ransom.     2  Inst.  452. 

So,  if  he  returns  mandavi  baliivo  of  a  county,  who  has  a  patent  for  the 
return  of  writs ,-  for  such  grant  is  void.    2  Inst.  452. 

(D  4.)  Rescotts, 

S0| ii^HM^  r^funi «  re^co^    Vide  Jtescous^  (D  4|  5.) 

CTbe 


m  RETORN. 

[The  sh^riffis  tiie  onljr  ofiScer  known  to  the  court ,'  thei:rf<*e,  if  lie 
return  a  rescue,  it  must  be  that  the  rescue  was  from  his  custody,  thotk^b,^ 
in  polht  of  feet,  it  was  from  the  baiBiTs,    2  T.  R.  156.]         '  '   '     ^ 

(D  5.  a.)  Defendant  removed  by  habeas  carpus^  &c.       ^ 

So,  the  sheriff  may  say,  that  the  defendant,  being  arrested  '\yy  liim, 
was  afterwards  removed  by  habeas  cofpuSy  returnable  such  ,a  aay  jn 
chancery,  and  there  discharged  out  of  his  custody.     1  Leo.  1^5* 
And  was  committed  to  another  in  custody.     1  jLeo.145.     ,,',.., 
That  another  writ  of  the  same  teste  and  return  came  to  him'beibre,  to 
which  be  made  a  return.     R.  Mod.  Ca.  61. 

[(D  5.  b.)  To  a  venditioni  exponas.'} 

[It  is  not  a. contempt  in  the  sheriff  to  retum  to  a  venditioni  expqn^s^ 
that  the  goods  remain  unsold  for  want  of  buyers.     1  S*  &  P.  559.  j 

(D  6.)  What  is  not  a  good  excuse. 

But  it  is  not  a  px)d  return,  that  he  was  rcBigted^and  therefore  disabled 
to  make  execution  of  the  writ;  for  by  the  st  W.  2.  13  £d..l.  SS^he 
may  take  the  posse  comitatus.    2  Inst.  454.     Vide  Sescous,  (jO,  t.) 

Qjiod  visum  averiorum  habere  non  potuit ;  for  he  does  not  shew  any 
endeavour..   2  Rol.  560. 1. 40. 

So,  it  is  not  a  good  retum,  that  the  sheriff  levied  goods  upon  a^/^ 
facias^  and  afterwards  lost  them.    D.  1  Vent  52. 

Or,  that  such  person  rescued  the  goods.  R.  1  Vent  21.  D.  1  Vent 
52,     R.  Sho.  180.    Vide  Bescous,  (D  4.  7.) 

So,,  npn  est  inventus  is  not  a  good  retum,  where  the  sheriff  has  a  writ 
delivered  to  him  against  his  bailiff,  and  he  ought  to  amend  his  return, 
and  shall  be  amercra.     1  Vent  12. 24. 

(E)  Hetucn  to  a  Uirit  in  cljief* 

(E  1.)  Must  be  certam : — VThat  will  be  uncerta^* 

A  retum  to  a  writ  ought  to  be  certain ;  and  therefore,  if  it  says,  nan 
assets,  or,  nan  est  inventtiSy  prout  mihi  constare  potent^  it  is  bad*  2  RoL 
460.1.25. 

Qjiod  non  deliberavU  pi'o  eo  quod  visum  habere  nan  potuit  s  for  perhaps 
he  did  not  endeavour  it     2  Rol.  460.  L  40. 

,  .[^The.  fomt  will  not,  ou  the  motion  <^  the  defendant,  opn^pel  the 
sheri$  to  giye  a  specific  return  of  the  particulars  and  proceeds  of  ,good^ 
sold  under  a  ^.  fa^  on  the  ground  that  his  officer  has  wivsted  th^ 
gAQds....Sf.Mars.2P3.    6 Taunt 576.]  .    .», 


(£  0«.)  What  sufficiently  certaia.  . 

But,  if  the  return  shews  the  command  of  the  writ  perfbnhed,  it  id  stif^ 
ficient,  AoQgh  he  does  not  say  by  whom,  or  bow;  as,  if  it  sal^s,  ii^a 
noniinafus  A.captu^  est.     Sel:58d.*     "  ...  :    .,     ,:h 

Attdchiari  Jed ;  for  qui  faeit  per  alitimjacit  per  se.  R.'Sa!.  5S9i 
Skin.  552.  ^'    ^ 

iSo,  if  it  shews  the  command  of  the  writ  performed  in  substance :  as, 

if 


ReturnJo  wit  imchiqf.  ^ 

if  it  saySf  scire  fed^  or  funm^feci^  &c  per  A.  and  9*  mtbomt  ss^jfpng, 
probos  et  legales  homines.     2  RoL  459.  L.50.  53. 

S05  if  it  refers  to  the  writ,  it  is  si|fficient»  without  r^peatix^  the, words 
of  it;  as,  scire  Jed  priedicL  A*  esscndi  sec.  tenor  brevisy  wiwout  saying 
where,  or  what  to  do.    2  Roi.  460.  L  2. 

A^Jifciend.  quod  breoe  requiriU     2  Rol.  460. 1.  5* 

So,  it  is  sufficient  if  the  return  may  be  ascertained  by  the  writ;  as^ 
where  a  writ  is,  scire  facias  A.  B.  mU.^  it  is  sufficient  to  say,  sdre  fed 
mil.  infra  rkminat.     2  BoL  460. 1. 15. 

Tlwt  the  said  A.  B.  est  mortuusj  without  saying  miles.  2  Rol.  460< 
1 10.       ' 

Spire  fed  A.  B.praut  mihi  preecipUur^  without  sayings  ir^a  nominal. 
SaL589.  ,       

So,  surplusage  in  a  return  shall  be  rejected ;  as,  parol  habeo  tdficunq. 
^^itbitmij.  shall  be  r^ected.     R.  Sal.  5S9. 

[Thi^W>st'eteet  adnerence  to  form  is  requisite  in  the  return  of  a  writ 
5  East,  291.] 


(£  S4)  Must  answer  to  ike  whole  writ. 

^*^,'  U)e  return  ought  to  answer  to  the  whole  command  of  the  wrif 
snd  thertfoT^  a  return  of  a  panel  witli  nme  names,  or  other  number  less 
than  the  writ  requires,  is  bad.     2  Rol.  46 1 . 1. 2. 

So,  a  return  upon  n'grand  cape,  cepi  in  manusi  Sec  if  it  says  nothing 
to  the  summons  of  the  tenant.    2  Rol.  461.  1.  5. 

A  return  upon  a  sdrefadas  against  an  heir  and  terre-tenants,  if  it  says 
nodimg  as  to  thd  heir.     R.  per  three  J.  Cro.  Car.  295. 

A  return  upon  an  extendi  facias  upon  a  statute,  that  he  has  de- 
firered  such  lands';  if  it  does  not  say  that  there  are  no  other  lands. 
lBrownl.37. 

So^  if  upon  2k  petit  cape^  where  the  count  was  for  a  house  and  stable, 
the  return  is,  cepi  the  said  hoiise,  and  says  nothing  as  to  the  stable.  R. 
Jon.  357. 

So,  if  upon  a  jCmj^io^  returnable  Oct  Mich.,  the  return  is  nu2Za 
hona  at  Mich. :  for  perhaps  the  defendant  had  some  before  Oct  Mich. 

(E  4.)  Must  not  be  contrary  to  a  record. 

But  a  sheriff  cannot  make  a  return  contrary  to  his  former  return  upon 
record;  as,  if  he  return  upon  a  venire  faciei  twdve  jurors,  he  cannot 
say  upon  Uie  distringas^  that  one  nil  habet.    2  Rol.  45S.  1.  25a 

So,  if  he  has  returned  a  distress,  he  cannot  upon  the  grand  distress, 
alias  OT  plarieSi  say,  nothing  by  whicli  he  may  be  distrained.  2  Rol. 
466.  VS5. 

If  upon  a  capias  prof  tie  J  he  returns  cepi^  and  upon  the  capias  ad  satis* 
fadend.9  non  est  inventus.     R.  1  Leo.  51. 

So^  he  cannot  make  a  return  contrary  to  a  return  by  his  predecessor. 

2tRgLib59ii<F«  ; 

]6(\it.^^/«^ni^.not  repugnant  to.  a  former  ;:etum,  may  be  made, 
though  it  varies  therefirom ;  as,  he  may  say,.eviQted  by»an  elder  title 
mesne  between  this  and  the  former  writ,  et  sic  nihil  habet.  2  Rol.  458  • 
LSO. 

Or, 
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Ori  that  he  had  the  laAdfuratder  vie^  in  right  of  his  wifi^  fte;  irtio 
is  now  dead.     2  Rol.  458.  1.  SS. 

That  he  has  nothing  prater  the  issues  prints  forisfad.  2  Rol.  458. 
1.40. 

So,  a  return  cannot  be  made  contrary  to  a  matter  bf  record ;  as,  if 
upon  plene  administravit  it  be  foimd  for  the  plaintiff,  upon  which  exe- 
cution goes  ie  bonis  testatoris  to  the  sheriff  of  the  same  coiinly)  he  cannot 
return  ntdla  bona,  2  Leo.  67.  R.  cont  3  Leo.  2.  fer  he  says,  nuUa' 
bona  in  balliva  sua^  and  therefore  it  is  not  repugnant 

But,  after  a  verdict  for  the  plaintiff  upon  plene  adfninistravit^  the 
sheriff  of  the  same  county  may  return  a  devastavit.     2  Leo.  67- 

So»  upoii  a  constat  entered  of  goods  in  another  county,  and  a  festo" 
turn  thereon,  the  sheriff  may  say  nulla  bona.    2  iLieo.  67. 

» 

(E  5.)  Must  not  falsify  the  writ. 

So,  the  return  ought  not  to  falsify  the  writ ;  for  that  belonss  to  the 
defendant,  and  therefore  in  replevin  he  cannot  say,  no  cattle  taxen ;  for 
this  goes  to  the  pomt  of  the  writ     Sal.  581.    Adm.  cOnt  Kit.  263.  a. 

If  there  be  judgment  against  A.  G.  widow,  and  a  ca.  sa.  thereon,  and 
before  execution  of  the  writ  she  marries  B.,  the  sheriff  cannot  retui^i, 
diat  she  is  now  the  wife  of  B.,  for  that  fidsifies  the  writ  and  record.  R. 
2Cro.323.    2  Bui.  81. 

(E  6.)  Bad  return,  how  aided:  —  By  appearance. 

But  an  insufficient  return  by  the  sheriff  will  be  aided  by  the  appear- 
ance of  the  party;  as,  in  a  scire  facias  upon  a  fine  or  judgmeiit,  ii  the 
sheriff  does  not  mention  the  summoners  or  viewers.     Kit.  279.  b. 

In  a  scire  facias  against  an  heir  and  terre-tenants,  if  he  says  nothing 
as  to  the  heir.     Dub.  Cro.  Car.  295,  296. 

So,  if  he  does  not  mention  the  summoners  updn  the  return  oik  grand 
cape.     Kit.  279.  b. 

So,  if  the  sheriff  does  not  retuiii  issues  u^on  bl  distringas  Jtiraioj^eSf 
it  will  be  aided  by  the  appearance  of  the  jurors.     ICit  279.  a. 

(F)  HemeDg  against  tlje  sbetift. 

(F  1.)  If  he  do  not  make  a  return. 

If  the  sheriff  does  not  return  a  writ  delivered  to  him,  When  it  ought 
to  be  returhcd,  he  shall  be  amerced  quousq.     2  Inst.  452. 

[In  what  time  the  sheriff  must  return  a  writ,  and  on  whom  the  rale 
for  a  return  must  be  served.     Doug.  420.] 

By  the  st.  1  Ed,  6.  10.  5  (or  5  &  6)  Ed.  6.  26.  &  31  El.  9.  the  sheriff, 
&c.  forfeits  5l.  if  he  does  not  return  proclamation  upon  an  exigent  in 
Wales,  or  a  county  palatine. 

And  by  the  st.  7  Ed.  6.  1.  if  he  does  not  return  a  writ  concerning 
issues,  or  a  debt,  to  the  king,  the  sheriff  may  be  fined  or  amerced  by 
any  court  of  revenue. 

So,  in  a  real  action,  after  summon  S;  if  the  sheriff  does  not  return  the 

writ^ 
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imty  an  action  upon  the  case  lies  against  him*    Adm.  Cro.  El.  175. 
1  Leo.  1 46.     1  Rol.  93.  1. 20. 

Soj  by  the  st  W.  2.  IS  Ed.  1.  39.  if  any  fear  the  malice  of  a  sherifiP, 
that  he  will  not  return  a  writ,  he  may  deliver  his  writ  in  full  county, 
and  take  a  bill  from  the  sheriff  or  under-sheriff,  mentioning  the  names 
(S  thfe  demandant  and  tenant,  and  day  of  delivery  of  t^e  writ,  to 
which  the  sheriff  or  imder-sheri£^  on  request,  shdl  put  his  seal,  or, 
if  he  will  not,  soipe  present  may  put  their  seals,  &c.  And  if  the 
sheriff  return  not  the  writ,  &c.  the  demandant  or  plaintiff  shall  have 
hia  damages,  with  respect  to  the  nature  of  the  action^  and  the  danger 
by  the  delay. 

And^  by  the  st  2  Ed.  3.  5.  the  sheriff  is  obliged  to  take  the  writ,  and 
sign  such  bill.     2  Inst  451. 

And,,  in  such  special  case  an  action  upon  thecase  lies  against  the 
sheriff,  if  he  does  not  return  the  writ     2  Inst  452. 

So^  a  demandant  or  plaintiff,  to  take  the  benefit  of  the  statute,  may 
deliver  tiie  writ  to  the  stieriff^  upon  record,  in  court    Ibid. 

So,  an  action  upon  the  case  lies  for  not  returning  a  capias  utlagaAai 
upon  mesne  process.     CI.  Ass.  262. 

Or,  an  extent* 

So,  all  mesne  process  ought  to  be  returned;  for  otherwise  the  arrest 
thereon  will  be  wroiigfiil,  and  &lse  imprisonment  will  lie  against  the 
sheriff.     R.  5  Co.  90.     2  Rol.  5SS.  1.  20. 

Yet,  &lse  imprisonment  does  not  lie  against  the  party  himself  a 
bailifi^  or  him  who  acts  in  aid  of  the  arrest^  if  the  writ  be  not  returned, 
because  the  return  is  not  in  their  power.  Cont  2  Rol.  563.  1. 30.  40. 
R.  ace.  2  Rol.  562..  1.35.  45.  50. 

So,  if  an  elegit  be  not  returned,  the  execution  will  be  void ;  for  it  is 
not  an  act  of  the  sheriff  alone  i  but  there  ought  to  be  an  inquisition  takem 
R.  4  Co.  67.  a.     R.  5  Co.  90.  a. 

So,  if  an  officer  of  an  inferior  court  does  not  return  process  directed 
to  him,  &lse  imprisonment  lies  against  him.     R.  2  Rol.  563.  1. 10. 

So,  a  certiorari  lies  to  the  sheriff,,  to  return  an  outiawry  or  re- 
dissekdn. 

But  where  final  process  issues,  upon  which  no  judgment  or  other 
process  is  to  be  had,  no  return  is  necessary ;  as,  upon  a  Jieri  facias 
which  levied  the  whole  debt  R.  5  Co.  90.  Cro.  El.  209.  238.  Mo. 
468.     R.  1  Sal.  318.     R.  4  Leo.  194. 

Or,  a  capias  ad  satisfaciendum*     R.  4  Co.  67.  d.     5  Co.  90. 

Or,  a  liberate  bI^t  an  elegit.  R.  4  Co.  67.  a.  R.  5  Co.  90.  Semb. 
1  Leo.  280. 

Or,  an  habere  facias  seishiam^  or  possessionem.  R.  4  Co.  67.  a« 
5  Co.  90. 

[Sheriff  shall  be  obliged  to  return  ca.  sa,  though  he  shews  by  affidavit 
that  he  had  taken  defendant,  and  discharged  him,  on  a  letter  from  a 
peer  that  he  was  his  menial  servant     B.  R.  H.  348.] 

[If  defendant  is  protected,  and  protection  registered,  the  coust  will 
discharge  a  treasury  rule  for  return.     Barnes,  417.] 

[If  sheriff  returns  defendant  protected,  the  court  will  not  make  rule  for 
better  return;  if  insufficient,  plaintiff  may  apply  next  term  for  attach-*^ 
ment    Barnes,  425.] 

Yet,  if  the  sheriff  does  not  return  a  judicial  pxooess^  he  may  be 
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amerced  for  his  ctmtempt;  for  the  writ  sayf^  Ua  gtiod  habeas^  Bcc  R« 
5  Co.  90.  b. 

So,  if  fiill  execution  be  not  done  upon  a  prior  writ,  a  subsequent 
execution  cannot  be  taken,  tiU  the  former  is  returned ;  as,  if  only  part 
be  levied  upon  2^ fieri  facias.     R.  1  Sal.  SI  8. 

So,  r^ularly,  an  action  upon  the  case  does  not  lie  against  thesheriflp 
for  not  returning  a  writ,  without  oth^  de&ult;  for  he  shall  be  amerced* 
Semb.  2  Inst.  452. 

.  [By  St  20.  G.  2.  c.  37.  the  sheriff  is  not  liable  to  be  called  upon  to 
make  a  return,  unless  required  so  to  do  in  six  months  after  the  expi* 
ration  of  his  office.] 

[By  the  true  construction  of  the  statute,  the  months  are  to  be  lunar 
ones,  and  the  day  on  which  the  sheriff  goes  out  of  office  is  to  be 
reckoned  part  of  me  six  months.    DougL  463.] 

[A  shenff  is  not  liable  to  an  attachment  for  not  returning  a  writ,  if 
not  called  upon  by  a  rule  of  court  within  six  months  after  the  expiration 
df  his  office,  notwithstanding  he  was  requested  by  the  parly  to  return  it 
before  the  six  months  were  expired.    2  T.  R.  l.j 

[Where  a  sheriflfhas  been  guilty  of  ^  contempt  in  the  course  of  a 
civU  suit,  and  then  the  defendant  dies,  an  attachment  may  issue  against 
the  sheriff  afterwards  for  the  prior  contempt     3  T.  R.  133.] 

[If  the  sheriff  appoint  a  special  bailiff  at  the  plainfiff 's  request,  the 
latter  cannot  rule  the  sheriff  to  return  the  writ  .  4  T.  R.  Il9.  .2  BL 
952.] 

[Plamtiff^s  attorney,  having  blank-warrants,  does  not  carry  writ  to 
under-sheriff  till  a  year  after  the  return,  the  court  will  not  niake  rule 
for  return.     Barnes,  423.] 

[If  sheriff  directs  warrant  to  bailiff  of  plaintiff's  nomination,  and 
has  indemnity  indorsed  on  the  writ;  yet,  plaintiff  may  call  for  return. 
Barnes,  411.] 

[If  the  warrant  is  directed  to  officers  of  plaintiff's  nomination,  not  to 
the  officers.of  bailiff  of  a  franchise,  no  rule  to  return  sheriff's  mandate. 
Barnes,  416.] 

[If  under-sheriff  absconds,  court  will  make  rule,  that  leaving  copy  of 
rule  to  make  return  at  his  house,  shall  be  good.    Barnes,  35.] 

[If  defendant  has  continued  in  custody  since  arrest,  rule  to  bring  in 
body  shall  be  discharged,  otherwise,  if  escape.     Barnes,  32.  381.] 

[Delivenr  of  original  rule  to  bring  in  body  to  under-sherifi^  is  good 
service  on  high-sheriff.     Barnes,  405.] 

.  [By  rule  in  B.  R.  T.  31  G.  3.  it  is  ordered,  that  where  any  sheriff^ 
before  his  going  out  of  office,  shall  arrest,  any  defeiMlant,  and  a  cepi 
corpus  shall  be  afterwards  returned,  he  shall  and  may  within  the  time 
allowed  by  law  be  called  upon  to  bring  in  the  body  by  a  rule  for  that 
purpose,  notwithstanding  he  may  be  out  of  office  before  such  rule  shall 
be  granted.     4  Term  Rep.  379.] 

[By  rule  in  B.  R.  M.  32  G.  3..  it  is  ordered,  that  in  future  all  writs 
shouM  be  returned  by  the  sheriff  on  the  day  on  which  the  rule  for  re- 
turning the  same  should  expire,  and  in  default  thereof  that  the.pluntifF 
should  be  at  liberty  to  move  for  an  attachment  on  the  next  day.  4  T.  R. 
496.] 

[A  sheriff  ought  not  to  be  ruled  to  bring  in  the  body  until  the  digr 
afl«r  the  expijration  pf  the  rule  to  i^tnm  the  writ;  and  if  he  be,  and  be 
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attached  hr  not  obejing  it,  the  court  will  set  aside  the  attachment  for 
irregularity.    5  T.  R.  479.] 

(F  2.)  If  he  makes  a  false  return. 

So^  fiir  a  fidse  return  the  sheriff  may  be  amerced,  according  to  an  or<^ 
dinance  against  sheriffi.     Rast  372.  a.     By  the  st  28  Ed.  1.16. 

So»  if  a  sheriff  alters  the  return  of  a  bailiff  of  a  franchise^  he  shall 
answer  to  the  king,  and  to  the  bailifi^  for  the  damage  to  him.  2  Rol. 
56S.  1. 25. 

So,  for  a  fidse  return,  an  action  upon  the  case  lies  against  a  sheriff 
by  the  conunon  law.     2  Inst.  452.     K.  4  Mod.  404.     R.  Mo.  349. 

[If  the  return  be  fidse  in  substance^  thpugh  true  in  words,  an  action 
wiUlie.    DougL  159.] 

Soj  fidse  imprisonment;  fi>r  it  makes  him  a  trespasser  ab  initio.  2  Rol. 
563.  Ll5.  ' 

So,  if  a  bailiff  of  a  firanchise  makes  a  false  answer  to  the  sheriff  an 
action  upon  the  case  lies  against  him.     R.  1  Rol.  98. 1. 37. 99. 1. 30.  . 

So,  if  a  sheriff  returns  a  fidse  answer  of  a  fi>rmer  baili£^  who  was  not 
a  minister  at  the.  time  of  the  return,  an  action  upon  the  case  lies  against 
the  sheriff.     R.  1  Rol.  99. 1. 35. 

[The  court  will  not  try  the  truth  of  a  return,  on  a  motion  to  set  aside 
proceedings ;  but  the  party  will  have  his  action.     Str.  813.] 

[Fifiy  pounds  damsges  are.  not  excessive  on  an  action  for  a  fidse 
return  of  a  rescue,  whereon  plaintiff  had  been  imprisoned.  Barnes,  229.] 

But  an  inferior  officer  shall  not  be  prejudiced  by  a  fidse  return  of  the 
sheriff;  as,  if  a  baili£^  &c.  by  warrant  of  the  sheriii^  levies  a  debtupbn 
%Jleri  facias,  and  delivers  it  to  the  sheri£^  who  returns  tarde^  &c.  aA 
action  does  not  lie  for  the  money  against  the  bailiff.  R.  1  Leo.  144. 
Cro.  EL181. 

So,  if  a  sheriff  returns  a  fiilse  answer  made  by  a  bailiff  of  a  firanchise, 
the  sheriff  shall  not  be  amerced,  nor  shall  there  be  an  action,  upon  the 
case  against  bim,  but  against  the  bailiff  2  Rol.  461.  L  35.  R.  l.RoL 
98.  L37.  99.  1.30. 

So,  if  a  sheriff  returns  the  answer  of  a  bailiff,  cem  corpus^  and  the 
baOiff  hasr  not  the  body^  an  attachment  goes  against  mm.     Ray.  1 93. . 

So,  an  action. does  not  lie  against  a  sheriff  for  a  return  in  course, 
tfaou^  it  be  fidse;  as,  if  he  returns  elongaUt  upon  a  replevin,  when  he 
cannot  make  deliverance ;  fi>r  he  has  no  other  return,  except  that  none 
showed  him  the  cattle.    Sal.  581. 

[Possession  is  prima  focie  evidence  of  property  in  goods;  as  in  an 
action  against  the  sheriff  for  a  false  return  of  nulla  bona  to  a  Jl.  fa. . 
2T.R.609.J 

[Return,  non  td  inventus^  with  the  name  of  the  sheriffs  of  the  last 
year,  is  a  fidse  return  by  the  sheriff  of  the  present    LoffL  83.] 

CF  3.)  Or,  an  insufficient  return. 

So^  the  sheriff  shall  be  amerced  for  an  insufficient  return. 

So^  if  die  sheriff  retuhis  an  insufficient  answer  of  the  bailiff  of  a  fran- 
diise;  for  he  may  say,  nullum  dedit  responsum.     R.  2  Rol.  460.  1.  50. 

As,  that  the  bailiff  returned  tarde;  for  it  is  the  fitult  of  the  sheriff  that 
he  had  not  the  writ  befi)re.    2RoL461.  L  20. 
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S09  if  he  returns  the  answer  of  a  former  baliiflj  after  a  new  one  chosen. 
R.  2  Roh  461.  1. 10-     Cro.  El.  512. 

If,  by  his  return;  he  Sdys  he  did  that  which  the  bailiff  ought  to  do. 
2RoL4ei.  1.80. 

But  aa  action  iipon  the  case  does  not  lie  for  an  insufficient  return. 
Semb.  Cro.  EL  512. 

% 

(Gj  atierment  against  a  rettinu 

•  .  .it.'..  .     . 

So,  the  return  of  a  sheriff  is  of  such.hi^h  regard^  jthat  oen^rally  no 
averment  shall  be  admitted  against  it;  as,  iFA.  be  retumra  to  be  out- 
lawed, he  cannot  say  that  he  was  only  quarto  or  juinto  excutus.  Itit. 
2«0* 

ITa  sheriff  returns  issues  upon  B.,  it  cannot  be  averred  by  A.,  to  save 
the  is^es,  that  his  name  is  not  B.    2  jRol.  46^.  1.  5*.    ; 

If  li  sherifl^  in  redisseisffh  returns,  Occesst  ad  ferrasj  &c.  it  cannbt  be 
assisned  for  error,  quod  nan  accessit.     1  Xiep.  18$. 

If  coronisrs  make  a  return,  it  caimot  be  said  that  only  one  made  the 
return.    R.  Ray.  485. 

If  a  sheriff  returns^  scire  feci  K%  tejlien^  un,  mes.^  A.  cannot  plead  non 
tenet.    R.  Cro.  EL  872.    R.  2  Mod.  10, 

But,  where  his  life  or  inheritance  is  in  jeopardy,  an  averment  shall 
be  allowed  a«inst  the .  return ;  as,  if  4«  be,  outlawed,  for  feiotiy^  he 
may  say  that  he  tendered  surety  before  the  fifth  county.  2  RoL  462. 
LIS, 

Sc^  if  a  summons  be  returned  in  a  pr{Bcipe  quod  reddat^  the  teniaiii 
may  say  that  he  was  summoned  by  another  name,  for  otherwise  he  will 
lose  by  d^ult    2  RoL  462,  L  10. 

.  So,  if  k  return  be  by  an  improper  officer;  as,. if  vaaon  a  certificate 
obtained  by  the  attorney-general,  to  certify  whether  A.  be  outlawed, 
the  coroners  i^tum  that  he  id  oildawed,  A.  may  sqv,  non  utlagat^  for 
the  sheriff  was  the  proper  officer  to  certify  the  outla¥ny,  though  it  be 
pronounced  by  the  coroners.    R.  Dv.  228.  a. 

So,  by  diie  st.  W.  2.  89*  if  the  ^leriff.  returns  none,  or  lob  small 
issues^  it  may  be  averred  that  he  had  greater  issues ;  upon  which  there 
shiUl  be  a  writ  of  inquiry  to  the  judrc  of  assise, 

[The  i^etum  of  the  sheriff  is  conclusive  against  hlm^  since  thereby  fee 
recognizes  the  act  done  as  his  own;  therefore  he  is  liable  to  treble 
dam^s  at  the  suit  of  the  parly  grieved,  under  stat  29  EIlz.  c.  4.  if  it 
appear  by  his  return  that  greater  fees  have  be^n  taken  in  executing  a 
writ  than  are  allowed  by  that  statute.     2T.  R.  148.] 

[No  averment  can  be  taken  in  pleading  against  the  sheriff's  return. 
15  East,  378.;  if  &lse^  the  remedy  is  by  action,    Lofil,  3710 

ISab  return. 

Vide  Abatement,  (H  IS.) 

iral0e  return, 

1 

Vide  Pabuam£Nt,  (D  15.) 

Vide 


Vide  more  concerning  itetbhi,  in  Ain^dment,  (G  1}  S.)  **  Certi* 
onri  (C);  —  Execution,  (C  .7.)  —  Habeas  Corpus^  ^1,  &c.  — ^  L)  -^ 
Mandamus,  (D  i,  &c.)  — Parliftment,  (D  IS.)  — Pleader,  (B5.)  — 
Process  (B).  —  Rescous,  (D  4,  &c) 


RfeTRAXIT. 

Vide  Pleader,  (X  2.) 

ItEVfeNUE. 

[(A)  €rpartatiam] 

[Goodsr  shipped  as  for  exporiatibii,  Uiit  with  the  intention  of  re-land* 
ing  contrary  to  law,  are  liable  to  seizure,  though  on  board.  1  B.  &  P* 
2670 

[(B)  3iubiciat  procecbing^O 

[The  regulations  for  preserving  ihe  r^venub  lire  properly  cognizable 
in  the  exchequer,  and  any  ftction  rdatblg  tb  th^  may  be  removed  into 
the  exchequer.     1  Aust.  2200  .... 

[The  removal  of  actions  in  which  the  revenue  is  concerned,  operates 
by  way  of  injunction.     1  AusL  205;] 

[(C)  Mctt^.] 

[The  officers  of  revemie  nave  not  aiiy  privilege  of  being  sued  in  the 
court  of  exchequer.     1  Atist.  2170 

[Money  had  and  received  wil}  iidt  lie  t^^st  a  revenue' officer,  for  an 
over-payment  which  he  has  paid  over.     Cowp.  69.] 

[An  action  of  trespa^  against  feVetiUe  officers  for  their'conduct  in  the 
execution  of  their  office^  mav  be  removed  from  the  other  courts  of  hw 
into  the  exchequer  office  of  pleas.     1  Aust.  205.]  • 

[The  exchequer  will  rehi'ove  into  lb  owii  court  proceedings  com* 
liletiG^  i^ainst  all  reveiliib  offic^^s  in  the  coUft^  of  greAt  i^s^lil^  ih 
Wales,  for  acts  done  in  execbtion  of  his  diity.     1  Price,  2b6.] 

[The  executor  of  a  deputy  quarter-mastet-geiierEd,  is  'c<lmpellitbie  to 
account  before  the  commissioners  for  auditing  public  accounts,  thoiu^h 
DO  tnsuper  was  set,  nor  was  the  testator  put  m  charge  during  his  life ; 
and  though  the  account  in  ^hicli  the  ihsiiper  appeared  was  not  de- 
clared till  seven  years  aftor  his  decease,    Wightw.  S69.] 

[The  party  is  killed  within  the  meaning  of  the  stat.  19  Geo.  £•  c.  34. 
8. 6.  in  that  place  in  which  the  shot  was  fired,  or  other  act  done  which 
produced  the  death.     12  £ast,  2^4..] 

[(D)  (Stitifrnmetit  agditl^.] 

[Where  a  t>erton  i^eceilres  cbmmission  motley  as  an  dgent^  ht  ^att 
not  be  allowed  to  charge  government  any  more  thdti  tUl6  $um  attuftUj^ 
paid  for  the  article  furnished.     Wightw.  10.] 

VilJU  Parliament,  (H  20.)  —  Prjerogative,  (D  39,  &c.  87,  &c.) 

U  2  REVER^ 


(    292    ) 
REVERSION. 

Vide  CoRBOLD,  (C  IS.)— Devise,  (N  19.)  — Estates,  (B  10,  II, 

12.  31.)  — Officer,  (B  IS,  1*.) 


REVERSIONER. 

Vide  Receipt,  (A  2.  —  B  2.)  —  Recovery,  (B  7.) 


REVERTER. 

Vide  Pleader,  (S  E  S.) 

REVIEW. 

OBM  Of  retieta). 

Vide  Chakcert,  (6). 

Commije(0ton  tdr  rebieto. 

Vide  Prjerooattve,  (D  16.) 

REVIVOR. 
OBfll  0f  rebiuor. 

Vide  Chancery,  (F). 

RE-UNION. 

Vide  Franchises,  (G  L) 

REVOCATION.  * 

Vide  ARBiTBAifENT,  (D  5.) — Chancery,  (4  O  1,  &c.)  —  Copyhold, 
(F  12,  IS.)— Devise,  (F  1,  2.)  — Esolise,  (H  10.)  — Poiai^ 
(A  1.)— Uses,  (L  2,  &c.) 


REVOUCHER. 

Vide  Voucher  (C). 

[REWARD.] 


{.One  who  receiyes  a  reward,  offered  for  a  discovery  which  he  was 
enidbled  to  make,  in  consequence  of  another  having  communicated  to 
liim  her  siupidons,  as  she  stated,  for  his  own  benefit,  is  not  liable  to 
&er  for  any  part  of  it    1  M.  &  S.  108.] 

RIGHT. 


(  ' «93    ) 
RIGHT. 

Vide  Droit.  —  Garramtt  (F— G).  —  Giunt  (D).  —  Pusadeb, 
(£22.)  —  Release,  (B  I,  Sec  —  E  2.)  —  BEBniTEB,  (A  1,  8cc 
—  C  2,  8,  4.) 

Ui^t  Of  aDt)oto0om 

Mde  Dismes,  (M  10.)  — Quabe  Iufeoit,  (B  !•) 

IBace  Pifffet 

Vide  AssiONMEMT,  (C  3.) 
Vide  Dboit,  (C  1,  &c.) 

Common  rig^t 

Vide  CoFTHOLD,  (S  16.);— Dismes,  (K  1. 14.) 

ISigbt  upon  a  oidclatmei:* 

Vide  Droit,  (F). 

Etgrbt  of  Dotoer. 

Vide  Dower,  (G  1.) 

Uigfyt  of  patent 

Vide  Droit,  (B  1,  &c.— D). 

IPrescriptitie  rigbt 

Vide  Copyhold,  (S  17«) 

lEligbt  Of  toarD. 

Vide  Guardian,  (H  I.) 

Wcit  of  rigbt 

Vide  Batteix,  (A  2.)  —  Droit,  (B  I,  &c  —  E,  &c) 


BIOT. 

Vide  Forcible  Entry,  (D  8,  &c.)  —  Justices  of  Peace,  (B  9.) 


[RIVER] 

[On  a  question  whether  a  creek  be  a  public  navigable  riTer  or  nol^ 
instances  of  persons  going  up  it  for  the  purpose  of  cuttiiu^Teeds,  and  on 
parties  of  plaisure,  without  the  consent  of  tne  person  claiming  exclusive 
property  in  the  creek,  are  evidence  sufficient  for  the  jury  to  presume  it 
a  public  river.     1  Mars.  SIS.  .5  Taunt  704.] 

[The  right  to  the  soil  of  a  navigable  river  beloqgs,  by  prasoipption  of 
laW|  to  the  king^  not  to  the  owners  of  the  acyoining  land,    DougL441«] 

U  S  [The 
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[The  public  have  no  right,  wUboiit  a  special  custom}  to  tow  upon 
the  )).9nks  of  ancient  navk^ble  rivers.     S  T.  R.  25S. 

[4-  navigable  river  in  the  king's  highway,  for  the  use  of  himself  and 
his  subjects.     LbfiL  556.2 

[Semble,  that  the  right  to  the  use  of  the  water  of  rivers  as  an  ease- 
ment to  lands  contiguous  to  rivers,  is  a  right  of  occupancy.  The  first 
settler  may  use  as  much  as  he  please ;  but,  having  taken  a  certain  quan- 
ti^  by  a  diannel  of  a  certain  dimension,  and  anodier  person  having 
setded  lower  down  the  stream,  and  taken  the  use  of  die  water  subject  to 
the  then  defiliite  use  of  the  water  by  the  first  setder,  the  latter  is  entided 
to  enjoy  as  much  as  he  can  so  occupy  ii)  9  simila^rly  definite  ioianner,  and 
though  the  prior  setder  might  have  previously  used  all  the  water,  he 
cannot  then  abridge  the  use  of  the  seconid  setder  and  occupant  2  Smith, 
321.     6  East,  208.] 

[A  right  to  drown  a  neighbour's  lands,  during  arbitrary  periods,  is 
nof  restricted  to  the  measure  of  the  accustomed  exercise  thereof. 
5  Taunt.  45j['.] 

[Case  against  a  corporation  for  not  repairing  a  creek  in  which  the  tide 
of  the  sea  ebbed  and  flow^  (but  not  saying  uiat  the  creek  was  a  navi- 
gable river)  as  from 'time  immemorial,  they  had  been  used,  is  well 
enough,  widiout  laying  the  obligation  to  heraiione  tenura^  or  for  other 
special  cause^  and  without  laying  special  damage.     Cowp.  86.] 


ROBBERY. 

Vide  Appeal,  (A  2.)  —  Jcstic?:^,  (O  1,  &c  -r  Y  8.)  — Pleader, 

(2  S  4.) 


[ROCHESTER.] 


[The  attorney-general  cannot  bimself  issue  a  certiorari  to  remove  the 

rea>rd  of  an  inaictment  for  murder,  found  at  the  sessions  for  the  city  of 

«  Rochester;  but,  upon  his  applicadon  to  die  court  of  K.  B.,  the  court 

grant  it  as  of  course,  with  an  habeas  corpus  to  bring  up  the  prisoner. 

4  M.  &  S.  442.] 


RQOTES. 

Vijle  JwfiTTCESj  (S  9.) — Justices  of  Peace,  (B  76,  &c.) 


JIQLLS. 

i^a0tei:  of  the  roU0« 

Vi(}e  Chancery,  (B  4.) 


ROUT. 


HOTi 


(    995    ) 
BQY 

(A)  Cbe  km  of  €n0|dnp| ;  i»bo,  f^fjil  tie. 

(A  1.)  By  descent,  itifra. 

(A  ^O  By  what  niles  the  descent  shall  be  governed. 

p-296.  ' '  -'       '^ 

(AS.)  By  act  of  parliament.  p«296* 

(B)  mu  9t  m  ^m  B-  297. 

(C)  (jrpwnajKi«»  p.?9§- 

(D)  DignitB  0^  ^e  fting*  p.  ^9. 
(£  1.)  (Soutyctl  of  tbe  ItQg* 

•  -  .  • 

'  m^t)  P^W  cpupcai-Pfe^idgp^  ^f  the  pj)ujici|. 

(E  S.)  The  residue  of  j4»e  C«unql.  p.  399. 
(£  4. )  The  duty  of  a  privy  counsellor,  p.  S99* 
(E5.)  The  power,  p.^.' 

(F)  ^e  qppfri. 

fF  1.1  The  privileges  of  a  queen  consort,  p.  800. 
(F  3.)  4tfn»»  ce^^(??<?.  p.  3pJ. 
(F5.)  Qiieen  dowager,  p.  3Q1. 

(6  a.)  3f0!e(ue  of  tbe  iting.  t^e  prince,  p.  doi. 

[(G  b.)  ^^arriage  of  t^e  rogal  fatnilg.l  p.  803» 
(H)  Cndtotf  re^i. 

(Hi.)  The  authority  pf  the  qfsfos.  p.  SOS. 

(A  1.)  By  descent. 

^  The  king  of  England  holds  his  kingdom  by  descent|  upoa  which 
his  succession  is  Attendant     7  Co.  10.  b.    Calvin.  ' 

And  therefore  if  a  kinff,  having  a  defeasible  estate,  dies  seised,  th^ 
descent  tolls  the  entry  of  him  who  has  the  right,  which  could  not  be, 
if  the  title  of  the  successor  was  by  succession,  and  not  by  descentf 
7  Co.  11.  a.    Calvin. 

And  the  king's  title  is  complete  by  descent,  before  his  Qoronationf 

wliicit  VI  b«t a  pqremopy,    7Co.io:b«    Calyini 
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And  therdbre  high  treason  may  be  committed  before}  as  well  aa 
after  it.     R.  7  Co.  11.  a.    Calvin. 

80f  he  hefpnB  his  reign  upon  the  day  on  which  his  ancestor  diied* 
Rt  per  all  the  J.    1  And.  44.    Bend.  79. 

(A  3.)  By  what  rules  the  descent  shall  be  governed. 

The  descent  of  the  crown  varies  from  the  seneral  roles  of  descent 
as  to  a  subject;  and  therefore,  if  the  kinf  dies  without  issue  male» 
having  several  daughters}  the  descent  of  me  crown,  and  lands  of  the 
king,  shall  be  to  his  eldest  daughter,  only.    Ca  L.  15.  b. 

1^  if  he  dies  without  issue,  or  brother,  having  several  sisters,  it 
shall  be  to  the  eldest.    Ibid. 

If  he  has  a  son  and  a  daughter  by  one  venteTf  and  a  son  by  another, 
and  the  eldest  son  enters,  and  dies,  the  other  son  shall  have  it,  and 
not  the  daughter  of  the  whole  blood;  for  possessioJratriSf  or  half 
blood,  does  not  take  place.     Ibid. 

If  a  king,  by  descent  on  the  part  of  his  mother,  purchases  land  to 
liim  and  ms  heirs,  it  shall  descend  with  the  crown  to  the  heir  of  the 
part  of  the  mother,  and  not  to  the  heir  of  the  part  of  his  fether.    Ibid, 

[The  rule  that  the  half-blood  shall  not  inherit,  does  not  afl^t  the 
succession  to  the  crown.    LofiL  898.] 

(A  3.)  By  act  of  parliament, 

So^  the  descent  or  succession  of  the  crown  may  be  limited  by  act  of 
parliament.     Vid^  Parliament,  (H  18,  19.) 

SOf  by  the  St.  4  &  5  An.  8.  &  6  An.  7.  if  any  shall  maliciously,  ad- 
visedly, and  directly,  by  writing  or  printings*  maintain  that  the  kins  and 
parliament  of  this  realm  cannot  make  laws  to  bind  the  crown  of  this 
realm,  and  the  descent,  limitation,  inheritance,  and  government  thereof, 
he  shall  be  guilty  of  high  treason. 

Andi^  by  preachings  teaching,  or  aavised  speaking,  he  so  mainbun, 
be  shall  mcur  a  pramumre. 

SOf  qualifications  may  be  required  of  him  who  shall  be  admitted  to 
the  possession  of  the  crown,  for  want  of  which  he  shall  be  exdiidied.  * 

By  the  st.  1  W.  &  M.  2  Pari.  2.  every  person,  who  shall  be  recon- 
dlea  to,  or  hold  communion  with  the  church  of  Rome,  or  profiiss  the 
popish  religion,  or  marry  a  papist,  shall  be  excluded,  and  for  ever  in- 
capable to  mherit  or  enjoy  the  crown,  &c.  And  in  such  case,  the  people 
are.hereby  absolved  from  their  allegiance,  and  the  crown  shall  be  en- 
joyed by  such,  being  protestants,  as  should  have  enjoyed  the  same  if 
the  person  so  reconciled,  &c  were  naturally  dead. 

^d  every  king,  on  the  first  day  of  Ins  first  parliament,  or  at  his 
coronation,  which  shall  first  happen,  shall  repeat  and  subscribe  the  de- 
claration against  popery  in  the  st.  SO  Car.  2. 

So,  by  the  st  12  &  IS  W.  S.  2.  every  one  who  succeeds  to  the 
crown  by  the  limitation  of  the  same  statute. 

And  by  the  same  statute,  every  one  who  shall  hereafter  come  to  the 
possession  of  the  crown,  shall  join  in  communion  with  the  church  of 
England,  and  not  go  out  of  his  realms  (repealed  by  I  Geo.  1 .  stat.  2. 
ch.  51.)  without  consent  in  parliament 

So^  th^  kbg  cannot  subject  his  kingdom  to  the  pope,  or  any  other, 

or  tp.the,p^ynimt  of  a.y£acly  tcibute  to  him>  without  the  assent  of  the 

lords 
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lords  and  commons.    SEd.  1.  2RoL  168.  Ld5«   R.  in  Pari.  40  Ed.  3. 
4  Inst.  19. 

(B)  C6e  0tHle  of  tbe  fting. 

The  style  of  the  kmg  is  not  parcel  of  his  name. 

Yet,  uixm  the  omission  of  an  usual  part  of  the  style^  a  writ  shall  be 
quashed;  as,  an  omission  of  Scotiaj  &c.    2  Lev.  223. 

William  the  Conqueror  was  styled  WilL  Bejpf  or  W.  Bex  Anglomm^ 
Co.  Xi.  7.  a. 

W.  RufiiSy  W.  Itex^  or  Rex  AngUnwnj  or  Dei  Gratid  Rex  Jnglonmj 
Co.  I/.  7.  a. 

Hen«  1.  and  Stephen,  Hen.  or  Steph.  Rex  Anglorum^  or  Dei  Gratii 
Rex  Angfarum*    Ibid. 

Mand^  Matildis^  Ing^eratrix,  H.  Regis  Filia^  et  Anglorum  Domina. 
Ibid. 

Hen.  2.  H.  Rex  Jnglifg,  Dux  Norman,  et  AquUanugf  et  Comes  An-- 
dergaoia*    Ibid. 

S0|  Ric.  1.  and  K.  John;  but  the  last  added  Domiwus  Hibemict. 
Co.  L.  7.  b. 

Hen.  S.  had  his  style  as  K.  John,  till  the  44th  year  of  his  reign,  when 
he  was  styled  only  Rex  jlnglue^  Dominus  HibemuBy  and  JDcm;  AcquitaHuse* 
Ibid.     . 

So,  Ed.  1,  2,  and  S.  till  the  ISth  year  of  his  reign,  when  he  was 
styled  Edw.  Dei  Gratid  Rex  Angliie  et  Francue^  et  Dominus  Hibemue. 
Ibid. 

So,  R.  2.  Hen.  4.  and  Hen.  5.  till  the  8th  year  of  his  reign,  when 
he  was  styled  Henricus  Rex  Anglue^  tLeres  et  Regens  Francue^  et 
Dominus  Hibemia,     Ibid. 

Hen.  6.  was  styled  H.  Dei  Gratid  Rex  Anglue  et  FrancuPf  et  Dominus 
Hibemue.    Ibid. 

After  his  restoration  he  added,  ab  Inchoatione  Regni  sui  49,  et  Reccg^ 
turn.  Regia  Potestatis  I.     Ibid. 

So,  Edw.  4.  Ric.  S.  and  Hen.  7.  were  styled  as  Hen.  6.  before  his 
deposition.    Co.  L.  S.  b. 

And  Sovereign  Lord,  Liege  Lord,  Highness,  or  Kingly  Highness, 
were  appellations  used  to  the  king  before  we  time  of  Hen.  4.  to  whom 
Grace  was  attributed,  Excellent  Grace  to  Hen.  6.,  Majesty  to  Hen.  8. 
Co.  L.  7.  a.  ^ 

Hen.  8.  was  styled  H.  Dei  Gra.  Rex.  AngL  et  Fran,  et  Dominus 
Hibem.  in  the  beginning  of  his  reign.     Co.  L.  7*  b. 

In  the  10th  year  of  his  reign,  he  added  Octavusy  Hen.  Octavos  Dei 
GrtLj  &C.    Ibid. 

In  the  ISth  year,  he  added,  Fidei  Defensor.    Ibid. 

In  the  22d  year,  Supremum  Caput  Ecclesia  Anglicanue. '  Ibid. 

In  the  2Sd  year  he  was  styled,  H.  8.  Dei  Gr.  Ang.  Franc,  et  Hib. 
ReXf  Fidei  Defensor^  et  in  Terrd  Ecclesiee  Anglicame  et  Hibem.  Supre* 
mum  Caput.  Co.  L.  7.  b.,  and  this  by  the  st  35  H.  8.  3.  4  Inist  344. 

So^  Ed.  6.  and  Mary,  in  the  beginning  of  her  reign ;  but  she  soon 
mitted  Supremum  Caput.     Co.  L.  7.  b. 

After  her  marriage  with  Philip,  the  style  was  Phil.  &  Mary,  Dei 
Gra.  Rex  et  Reg.  Anglia^  Frandce^  Neapolis.  Hierosol,^  et  Hibem.^  Fidei 
Defcnaor.  Princip.  Hispan.  et  ScidU^  Archd.  Austria  Duces,  &c. 

Q.Eliz. 


Q,  E|iz.  W88  |Shr}(^  illiz.  ZM  ^o^ti  -^'f^  'PrancuB^  et  ISbemia 
Segtfui  Ftdei  DefinsoTx 

So,  Jam.  1.,  Cha.  1.  &  2.,  Jam.  2.  &c.  each  was  styled,  Dei  Qratii 
AngUifj  Scotia  J  Francue^  et  Hibemia  PeXf  Fidei  Defensor. 

(C)  Coronation. 

Coronation  is  the  usnai  ceremony  for  the  inauguratian  of  the  Iqng. 

William  the  ConcjueroiT)  and  his  successors,  were  all  corona  insigniti* 
Brad.  190!  217*  233.  298. 421. 4^62.  522. 

At  the  time  of  the  corpnation,  the  consent  of  the  people  was  usually 
asked.    Bra.  190. 

So,  m  oath  was  usuidly  required  of  the  king,  to  do  justice^  maintain 
the  peace,  the  laws  and  liberties  of  the  church  and'kin^lom.  Bra.  190. 
217.  p^.  421. 522.     Brgct  1.  b.  ^  Stamf.  P.  C.  99.  a. 

And  sometimes,  by  Hs  oath,  he  was  bound  to  do  some  particular 
things ;  as,  Stephen.     Bra.  272. 

IB^  the  St.  1  W.  &  M.  6.  eveiy  king^  and  queen  of  this  realm,  at  the 
corona^n«  shall  swear  to  govern  according  to  the  statutes,  laws,  and 
customs  or  the  realm ;  to  cause  law,  and  jiistice  in  mercy,  fo  be  exe- 
cuted; to  maintain  the  laws  of  God,  the  protestant  religion  established 
by  la^  the  rights  and  privJI^es  of  flie  clergy. 

'  Ana  by  the  st.  12  &  13  W^d.  2.  every  kSig  and  queen,  who  succeeds 
to  the  crown  by  virtue  of  the  said  act,  shall  have  the  coronations-oath 
administered  to  him  at  his  coronation,  pursuant  to  the  said  act. 

But  the  king  is  complete  before  his  coronation.    Vide  ante,  (A  1.) 

(D)  Dignity  of  tbt  iung. 

The  king  of  England  has  two  capacities,  natural  and  politic  7  Go. 
Ip.  ?.    Calvin.    H.  Com.  213. 

^  In  respect  o(  his  politic  capacity,  the  king  never  dies-  7  Co.  10.  b. 
jCalvin.  ,       ' 

Sof  the  king  never  has  disability  by  infancy  or  nonage.  7  Co.  12.  a. 
Calvin.     R.H.  Cora.  213. 

^  if  the  king  be  attainted  for  high  treason;  when  the  crown  descends 
or  comes  to  him,  Ae  attainder  is  discharged,  and  he  is  able  ipso^fiicto, 
when  "be  takes  upon  him  to  be  king.     R.  1  H.  7. 4.  b. 

So,  the  king  cannot  be  seised  to  the  use  o^  or  in  trust  for  anodier. 
Lane,  54* 

And  therefore,  if  a  trustee  be  attainted  for  treason,  the  king  shall 
have  his  moiety  or  share  to  himself  discharged  from  the  trurt.  R. 
Lane,  5f  • 

So,  the  king  is  supreme  within  his  realm.  Vide  Praerogative,  (D  17.) 

The  crown  of  England  is  an  imperial  crown.  Dav.  61 .  a.  by  the  st. 
24H.9. 12» 

By  ^e  St.  16  R.  2.  5.  it  was  declared  that  the  crown  of  England  hath 
been  so  free  at  all  times,  that  it  hath  been  in  no  earthly  subjection,  but 
immediately  subject  to  pod  touching  the  regality  of  the  same  crown, 
^nd  to  no  other. 

So,  file  dignity  of  the  kmg  continu^y  though  he  be  in  a  foreign 
realm.    7  Co.  15.  b.    Calvin. 

A  felony  or  other  offence  in  the  king^s  palace,  if  he  be  at  PariSf  &c, 
$h$U  be  puili^h^d  by  the  mfurshpl  of  th?  |4ml^e^    7  Opf  Ut  ^t 


Council  (fffie  king.  ^ 

Spi  if  a  foreign  Idn^  be^  Ep^afi^^  h^  s}^  be  allowed  th§  litle 
and  privilege  oi  a  king ;  for  suprema  et  itffima  dignitas  esf  wiversalis. 
7Co.  15.b.  1 

And  therefore  he  ought  to  sue,  and  shall  be  sued  by  the  name  of 
king ;  otherwise  the  writ  abates.    Ibid. 

But  a  foreign  king  shall  be  subject  to  the  laws  here. 

(EL)  (Council Of tbe king. 

Th^  king  has  sevf^i^  council^.     Co.  L.  110.  a.  ' 

(E2.)  Privy  councU.  ' 

For  n^ftters  of  st^te  the  king  has  his  privy  council.    Co.  L.  1 10.  a. 

*      (E  %.  a.)  President  of  the  council. 

By  letters  patent  one  has  been  constituted,  from  ancient  times,  pre- 
sident of  the  council  durante  beneplacito.     4  Inst.  55. 

In  the  time  of  king  John  therq  was  a  president  of  the  council. 
4r  Inst.  ^g. 

And  there  was  ifi  seyefal  subsequent  reigns,  except  in  the  time  of 
queen  Elizabeth.    4  Inst  55. 

By  the  st.  SI  H.  8. 2Q-  the  president  of  th^  council  shall  be  a$sociate 
in  all  acts  appointed  by  the  statute  to  be  done  by  the  chancellpr,  trea- 
surer, or  privy  seal ;  as,  gaming  s^erifi^,  setting  prices  of  wines,  &c. 

Hie  pi^ht  to  attend  ^e  kin^s  person,  to  represent  to  him  the'a£birs 
of  the  coimcil.    4  Inst  5$.  ^ 

(£  8.)  The  residue  of  the  couacil. 

The  residue  of  the  council  consists  of  such  a  number  as  the* king 
pleases.     4  l!nst  53. 

And  by  the  custom  of  the  realm,  upon  supunons  to  the  councily 
and  taking  the  oath  of  a  privy  counsellor,  ^each  of  them  continues  of 
the  councu  during  the  Idng^s  l&k  without  lettm  patent  or  other  grant. 
4  Inst'54. 

(E4.)  The  duty  of  a  privy  counsellor. 

A  privy  counsellor  by  his  oath  is  required,  as  far  as  discretion  su& 
fo's,  truly  to  counsel  the  kinff,  in  all  matters  treated  in  the  council,  .or 
by  him  as  the  king's  counsellor.     3  Rush.  967. 

•  And  in  all  things  that  may  be  for  the  king's  honour  and  bjeboo^  and 
to  the  good  of  his  realm  and  subjects,  without  partiality,  not  leaving  so 
to  do  for  love,  meed,  doubt,  or  dread  of  any. 

To  keep  secret  the  king's  council,  and  all  communed  in  council, 
without  publishing  It  by  word,  writing,  or  otherwise,  to  any  out  of  the 
council,  or  to  any  of  the  same  council,  if  it  touch  him.  , 

Nor,  for  gift,  meed,  or  promise,  to  promote,  favour,  or  hinder  any 
matter  treated  or  done  in  counciL 

To  help  with  all  his  might  the  same  council  in  all  that  shall  be 
thought  by  }t  fo^  the  juniversal  good  of  the  king  and  his  land,  and  the 
peace  of  the  same. 

To  vnthstand  any,  c^  what  degree  ^ver,  that  sh(^ll  attempt  or  int^d 
thecontraiy. 

And  generally  to  do  all  a  good  and  true  counsellor  oudit  tp  do  to  bis 
BOYcreign.    ♦Inst.S^f 
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They  Ought  to  consult  of,  and  for  the  public  good»  the  honour,  safetyi 
and  profit  of  the  realm.    4  Inst  53. 

Each  of  them  ought  to  be  expert,  provident  for  the  king,  parvus  std 
nee  avidus  alieni.    4  Inst.  53.  ' 

[Offering  money  to  a  privy  counsellor,  to  procure  the  reversion  of  an 
office  in  the  colonies,  of  the  gift  of  the  crown,  is  a  misdemeanor  at  com- 
mon law,  punishable  by  information,  even  though  it  is  a  saleable  office. 
4  B.  M.  2494.] 

By  the  st.  12  &  13  W.  3.  2.  after  the  limitation  settled  by  this  act 
takes  effisct,  all  resolutions  taken  in  council  shall  be  signed  by  such  of 
the  council  as  shall  advise  and  consent  to  the  same. 

And  all  matters  relating  to  the  well-governing  of  this  kingdom,  pro- 
perly coffnizable  in  the  piivv  council  oy  the  laws  and  customs  of  this 
realm,  snail  be  transacted  there.  But  by  the  st.  4  &  5  An.  8.  these 
clauses  are  repealed. 

(E  5.)  The  power. 

The  privy  council  may  commit  a  criminal,  as  an  incident.  Skin.  597. 

So,  any  of  the  privy  coundL     Semb.  5  Mod.  81.    Skin.  599. 

So,  a  secretary  of  state.     Skin.  598. 

And  the  commitment  may  be  to  a  messenger  till  examination,  or  for 
a  little  time,  till  a  remov^  to  gaol.   Skin.  599. 

[Before  3  Car.  1.  all  privy  counsellors  exercised  the  power  to  com- 
mit; they  then  disused  it,  but  still  prescribed  to  commit  ^p^  mandatum 
regis  i  but  that  first  power  was  not  warranted ;  they  ought  only  to  com- 
mit in  council,  not  out  of  it.  The  mandatum  regis  is  only  his  mandate 
incouncU.     2Wils.275.] 

But  by  the  st.  16  Car.  1. 10.  the  king  or  privy  council  have  not  juris- 
diction, &C.  by  bill,  petition,  &c.  to  draw  into  question,  determine, 
or  dispose  of  tne  lands,  tenements,  goods,  or  chattels  of  any  subject. 

So,  the  privy  council  cannot  lay  an  imposition,  tallage,  or  charge 
upon  the  subject  in  any  manner.  2  Rol.  174.  L 10.  Vide  Parliament, 
(H  9,  8ic.) 

[Tlie  king  in  council  cannot  decree  inpersonam  in  England,  (ex- 
cept in  some  criminal  matters,)  therefore  cannot  decree  an  agreement 
that  is  disputed.     1  Vesey,  444.] 

[The  law  committee  of  the  privy  council  cannot  send  a  case  to  a 
court  of  law  for  their  opinion.    Dougl.  344.] 

(F)  Cbe  queem 

(F  1.)  The  privileges  of  a  queen^consort. 

The  queen,  consort  of  the  king,  is  a  person  exempt  by  the  common 
law,  and  has  capacify  to  sue  and  be  sued  alone  without  the  king. 
Co.  X.  133.  a.     Vide  Action,  (B  2.) 

So,  she  has  capacity  to  take  lands  and  tenements  by  grant  to  her 
from  the  king  himself.     Co.  L.  133.  a.     2  Rol.  213.  1.  20. 

So,  she  may  make  grants,  and  take  estates  by  herself,  without  the 
king.     Co.  L.  133.  a.     2  Rol.  213.  1.  30.     4  Co.  23.  b. 
.   She  may  give  a  bond  or  other  specialty.   .  2  Rol.  213.  1.  25. . 

So,  the  queen  has  privilege^  that  she  shall  not  be  amerced.  Co. 
L.  133.  a. 

Nor, 
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Kor,  find  pledges.     Co.  L.  ISS.  a« 

Nor,  pay  toll.    Co.  L.  183.  b. 

So,  the  queen  has  the  disposition  of  her  servant^  exclusive  of  the  king. 

And  therefore,  if  the  king  grants  to  another  to  be  saddler  to  the 
queen,  it  will  be  void ;  for  ne  ouffht  to  be  a  servant  to  the  queen  by 
her  own  grant     Dub.  2  Rol.  213.  7.  42. 

So,,  sometimes  the  king  grants  that  she  shall  have  the  same  remedy 
as  the  king  for  the  recovery  of  her  debts.    Mad.  24'7. 

(F2.)  Awrum  reginas. 

So,  by  the  common  law,  there  is  a  duty  to  the  queen  consort,  pro» 
uniem  marcisj  una  marca^  de  iisj  qui  sponte  se  Migant  to  the  king. 
12C0.21. 

It  is  called  the  tenth  part.     Bio.  Nom.'  Verb.    Queen  Gold. 

And  therefore,  if  a  subject  sponte  seM^dt  to  pay  money  to  the 
kinff  for  licence  to  alien,  or  purchase  in  mortmain^  this  duty  accrues 
to  me  queen.     R.  12  Co.  22.  . 

Or,  for  the  grant  of  a  &ir,  market,  or  other  franchise  or  liberty 
granted  by  the  king  de  novo*     12  Ca  ^2.  .  . 

Or,  for  the  restitution  of  liberties.     Mad.  240,  241  • 

But  it  IS  not  due  upon  a  fine  to  the  king  by  judgment,  or  for  an 
alienation,  or  otherwise  for  maaey  paid  to  the  king  by  compulsion. 
R.  12  Co.  21. 

Nor,  for  nioney  paid  to  the  king  in  consideration  of  a  lease,  or 
grant  of  possessions,  or  anv  revenue  of  the  Idn^.     R.  12  Co.  21. 

Nor,  for  money  paid  for  the  grant  of  a  fiur,  market,  waifs,  &c  or 
other  firanchise  in  esse.     12  Co.  22. 

Nor,  for  monqr  ^ven  by  a  subject  to  the  king,  ex  gratid :  for  he  is 
not  bound  to  this.     R.12.Co.21. 

(F8.)  Queen-dowager. 

The  hospital  of  St  Catherine  was  founded  by  Eleanor  dowager  of 
£•  H.  3.  with  reservation  of  the  patronage  stbi  et  reginis  succedentibus  i 
wherefore  the  queen  dowager  shall  always  have  the  nomination  of  a 
master,  when  there  is  not  a  queen  consort  in  esse.  R.  Ca.  Ch.  215. 
Skin.  15. 

So,  though  there  be  a  queen  consort    Per  Hale,  Ca.  Ch.  215. 

So^  if  a  queen  consort  grants,  it  is  not  determined  when  she  be- 
comes dowager.    R.  Skin.  15. 

(G  a.)  3f00ufc  Of  f[}Z  6mg>  tbe  prince. 

The  eldest  son  and  heir  apparent  of  the  king  is  called  the  prince, 
quasi  primus  post  regem.    Dod.  Nol^.  9. 

King  Ed.  S.  bv  his  charter  18  Mart.  7  Ed.  3.  at  Pontefiract,  created 
his  son  Exlward  me  Black  Prince  (then  but  three  years  of  age)  Comitem 
com,  palat.  CestruB  habend.  sibi  et  Jueredibus  suisfregibus  Anglue.  4*  Inst 
244. 

By  charter  1 7  Mart  1 1  Ed.  S.  he  created  him  duke  of  Cornwall, 
iabemL  eidem  ducij  et  ipsius^  et  haredum  suonmij  regum  Anglia^  Jlliis 
primogenitis^  et  dicti  loci  ducibus  in  regno  Angliie  Juereditarie  successuris* 
Which  charter  was  established  by  authoii^  of  parliament.  R.  8  Co. 
The  Prince's  case^  16. 

,         '  •By 
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By  charter  established  by  authority  of  parliamehi;  1?  Ed.  S.  he 
created  him  Principem  WaUia^  habencL  ^ihi  et  /ugredibus  siiisi  regtbus 
AngUiPf  ifhperpetuumf  and  invested  him  by  a  chaplet  of  golc^  a  gold 
ring,  and  a  silver  wandjuxta  morem^  but  now  a  golden  wand  is  used. 
4  Inst  245. 

.  And.  therefore^  ev^ry  first-born  son  of  such  a  kin^  as  is  heir  to  tiie 
Black  Prince,  immediately  upon  the  advancement  dP  Ijiis  &ther  to.  the 
crown,  shall  be  duke  of  Cornwall  iii  the  life  of  his  father,  (to  whom 
he  is  heir  apparent,)  without  other  creation.  R.  .8  Co.  Tlie  Prince's 
case,  16.  b.  29.  b.  , 

And  shall  have  a  fee-simple  iii  stibh  dtikedbin,  and  the  fidsse^sions  of 
the  duchy,  though  it  doesi  not  descend  according  to  the  rules  df  the  bdln« 
mon  law.    R.  8  Co.  The  Prince's  case,  27. 

And  hiiidfe  shai  be  fenddwtid.     8  Cb.  The  Prlti6e*S  tase,  ^. 

So,  if  the  prince  be  treated  Princepi  WaUia  6t  Comes  CestridBy  he 
Has  A  fee-simply  thoiigh  it  be  llinli^d  t8  him  and  his  heirs,  kiug^  d 
England. 

^But'  the  prince  shall  not  be  Prince  bf  Wales,  dr  Edrl  of  thiester, 
tiU  creation ;  for,  upon  his  death,  oi*  advancement  tb  the  crdwn,  these 
dignities  are  merged  and  extinct  in  the  crown.    4  Ihst  24S.    1  Bid.  183. 

And  the  j^dtent  of  creation  stiall  be  inrolled  in  fi.  R.     1  Bui.  183. 
.  ^,  if  the  first-borii  son  bf  tiie  king  di^  in  the  life  bf  hl§  fkihisk 
his  first-bom  son  shall  not  be  Duke  of  Cornwall  withbut  d  special 
etbrtibil,  though  h6  b^  he)r  apparent  to  the  crown ;  for  he  is  not  the  first- 
bom  sdn  of  a  king  of  England.    R.  8  Co;  ^9,  30.    The  Prince's  cd^ 

So^  die  first-born  daughter  of  the  king  shall  not  be  l)uchess  of 
Cornwall,  thoi^h  she  be  heir  preStimptive  to  tfie  crown ;  fef  ik;  Inust 
be  a  son.    R.  8  Co.  80.  a.    Tlie  Princess  case: 

So,  if  the  king's  eldest  son  dies,  his  second  sofa,  though  h6  be  heir 
apparent,  shall  not  be  Duke  of  Cornwall,  without  a  special  creation ; 
for  he  was  not  the  first-borii  son.     8  Cd.  80.  a.~    The  Prince's  case. 

Th<5  PiiUce  shall  be  immediately  seised  bf  the  tdudiy  bf  Cornwall, 
and  till  possessions  belonging  theretb. 

But  Ull  ft  prince  is  bbrn,  Uib  king  is  seised  of  all  thg  pbS^fesdioti^: 

So,  if  there  be  nbt  a  queen  consort,  br  dowager^  die  kifaj^  shidl  b% 
sdsed  of  all  their  possessions.     R;  Ca.  Ch.  215. 

So,  the  kin^  may  present  to  an  advbWsoti^  aiid  hiis  Herk  t^ofatitthes 
after  a  prince  is  botn.   Ctu  Ch.  215. 

So,  if  he  nominates  the  master  of  an  hospital,  &c.     R.  Ca;  Ch.  215. 

Yet,  a  lease  for  years  by  the  king,  determines  by  the  birth  of  a  prince. 
Ca.  Ch.  215. 

The  prince  of  Wales  had  many  privileges  allowed  hitn  by  the  law. 

[Revival  of  information  by  his  attoniey-general  At  his  deAdi. 
Wightw.  184.] 

The  prince,  as  t^  as  this  king,  has  used  to  Sehd  l^tterd  to  the 
exche^er,  for  favour,  df  excuse  to  his  attiendahts.     Mad.  62  JS. 

So,  a  grant  by  the  king  to  the  prince  does  not  make  an  alienation 
flx>m  the  crown ;  for  the  land  continues  parcel  of  the  crown;   Pbl.  8^.^ 

i(G  b.)  Carriage  of  t|)e  rogal  famifeO 

.    [Videl2G.  8.  c.  11.] 

If  the  king  b^  absent  out  of  the  realms  he  by  hid  fetters  patent  fi^ 

con** 


Oistosregni.  S6^ 

coostltiite  otLty  or  more^  to  be  custos  regni  ih  his  absence:    2  tnst  26. 
4  Inst.  6.         .  , 

^d  he  ^haU  be  caUed  the  chief  jmticter,  or  guardian  of  the  rcahn. 
Mad.  21,  22. 

(li  (Su0to0  ireffril 

(H  1;)  The  authority  of  the  custos. 

The  c)ne£  jusiicier  presides  in  all  cases  crisiinal  and  dvil,  and  in  the 
exchequer.    Mad.  21. 

He  holds  pleas,  lets  the  king^s  manors,  &c.  and  makes  allowances  to 
accountants  in  the  exchequer.  ^  Mad;  1S5« 

Such  otfto,  or  guardian,  ii3£fE^jDrore;r.     2  Inst.  26. 

And  may  summon  a  parliament  in  the  king's  absence.  2  Inst,  2$. 
Vide  Parliament,  (£  1.) 

But  there  ought  to  be  a  special  commission  to  hiin  to  hold,  and  pro* 
ceed  in  parliament.    4  Inst  6. 

The  writ  of  sununons  to  parliament  shall  be  tested  by  him.  4  Inst  6. 

AU  original  writs  ^hall  be  tested  by  hinl.    2  Inst  26. 

By  the  st  8  H.  5. 1.  a  parliament  held  by  writ  of  summons  from  the 
guardian  of  the  reahn,  when  the  kmg  is  abroad,  sliall  hbt  he  dissolved 
byarriyaloftheking. 

^mnt  Of  tbt  kins. 

Vide  Pabliabiknt,  (L  42.) 
Vide  Courts,  (B  1,  &&; 

i^ing'i^  ebarter* 

Vide  TftAiJE,  ^B— 1>  1.) 

$imfl:'0  grant 

Vide  iBitAKt,  (G  1,  &a)— Ibeland,  (D). 
Vide  Justices,  (K  &.) 

fem$']fl(  protectuin* 

Vicie  AsAtEBfENT,  (F  11.) 

^m'&  tenant 

Vide  Alienation,  (A  1,  2.) 

Vidfe  ihore  coticerning  the  King,  in  Actioh,  (B  1.— C 1.)— Administra- 
tton,  (B  3.)— Ancient  Demesne,  (C  1.)— Ann,  Jour,  &  Wast— As- 
s**iiment  (P).— Chase,  (A  1,  2.)— Condition,  (A  3.)— Copyhold, 
rS  12,)— Dett,  [G 1,  fee,)— Disniesr(C  3.— E  3. 7.)— Ecclesiastical 
Person8<A),— J&g^ise^(H5>6.8.)— fiJ^ecutionj  (B  l>&c.)— Hoqpital 

(B  —  C.) 
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(B—C)-— Miot^(C— D4..)— Justices,(Kl,  &c.)— Money,  (B5,  &c.) 
^OflScer,  (K  10.)— Pardon  (A),— Parliament,  D  1.— F  1,  2.— 
G  10.— H  2.  4.  20. 24.— L  10.  34.  42.— R  8.)— Patent,  (A— C 1, 
&C.) — Prerogative  per  totom. — Praescription,  (F  1.)— Tenured- 
Viscount,  (C  5.— Visitor,  (A  1.)— War,  (B  1,  &c) 


ROYAL  MINES  AND  FISHES. 

Vide  Prerogative,  (D  50.) 

■  T  ■      ■  ■ fc  _       ■  

SABBATH.  ^ 

Vide  Temps,  (B  3.) 


SACRAMENTS. 

(A)  tS^ht  $actm\m$ ;  boU)  aDmtm$tereD.  infra. 

(B)  IDitjine  6ztbke.  infra. 

(C)  mbo  mag  aDimni0ter.  p.  305. 

(D)  iaemeDg  for  not  Doing  it  p.  305. 

(E)  L^enaltg  for  neglect  of  tfyt  isEacrament  anD  of 

oitiine  sfetDice.  p.  306. 

(F)  Profanation^  p.  307. 

(A)  Cbe  0acrament0 ;  {loto  aDimnidtereD. 

By  the  st.  1  Ed.  6.  1.  the  blessed  sacrament  shall  be  ministered  to 
the  people  in  both  kinds,  except  necessity  otherwise  require.  Revived 
by  Uiest  1  El.  l.s.  14. 

By  the  st  1  EL  2.  and  13  &  14  Car.  2.  4.  all  ministers,  &c.  shall 
administer  both  sacraments  according  to  the  order  and  form  of  the 
book  of  Common  Praver,  &c. 

And  by  the  st.  1  El.  2.  all  laws,  &c  whereby  other  administration  of 
sacraments  is  established,  shall  be  void. 

By  the  st  24  H.  8.  12.  all  prelates,  pastors,  &c.  shall  minister  sacra- 
ments, &c.  to  all  subjects  of  the  realm,  notwithstanding  citation,  inhi- 
bition, &c.  from  the  see  of  Rome,  &c.,  and  he  who  by  occasion  of  such 
inhibition,  &c.  refuses  to  administer  them,  shall  have  a  year's  imprison- 
ment, and  fine  and  ransom  at  the  king's  will. 

(B)  Ditiine  serbice. 

By  the  st  1  £1. 2.  and  13  &  14  Car.  2.  4.  all  ministers  in  cathedral, 
parish  church,  or  other  place  of  public  worship,  (except  a  congregation 
tolerated  by  the  st  1  W.  &  M.  8.)  shall  be  bound  to  use  morning, 
evening,  and  all  other  public  prayer,  in  the  ord^  and  form  prescribe 
by  the  Book  of  Common  Prayer,  &c  And  all  laws,  whereby  other 
service  or  common  prayer  is  established,  shall  be  void. 

And 


;  And  by  the  st  IS  &  14  Car.  2.  4.  &  17.  no  other  form  shidl*be  nsed. 

By  the  St  24  H.  8.  12.  he  who,  by  occasion  of  inhibition,  citation, 
&c  fincHn  the  see  of  Rome,  See.  shall  refuse  to  use  divine  service,  &c. 
shall  htfve  a  yearns  imprisonment,  and  fine  and  ransom  at  the  king^s 
wilL 

By  the  st  1  El.  2.  if  any  parson,  vicar,  &c.  refuse  to  use  the  com^ 
mdn  prayer,  or  use  other  rorm,  for  the  first  o£fence  he  shall  forfeit  a 
yeaPs  profits  of  all  his  spiritual  promotions,  and  six  months  imbrisdn'* 
ment  without  bail ;  for  the  second  offence  shall  be  dqirived  anci  suffer 
a  yearns  imprisonment ;  for  the  third  offence  shall  be  deprived  and  im«> 
prisoned  for  life. 

Bat  it  is  not  suflScient  to  say,  that  he  used  alias  preces  aid  alto  mddoy 
unless  he  used  others  in  lieu  of  the  common  prayer*    R.  3  Mod**79* 

(C)  SQbQ  mag  aDmint0ter. 

By  the  st  IS  &  14  Car.  2. 4.  s.  14.  no  person,  not  having  then  epis* 
t6pid  ordination,  shall  administer  the  Lord's  supper  before  ne  shall  1)e 
ordained  priest,  according  to  the  form  prescribed  by  the  book  of  com- 
mon prayer,  on  pain  of  100/. ;  a  moiety  to  the  king,  of  the  other  moiety> 
half  to  the  poor,  half  to  him  that  shall  sue,  &c. 

(D)  l^meti^  for  not  00ms  it 

By  the  st  1  Ed.  6. 1.  the  minister  shall  not,  without  lawfiil  cause,  deny 
the  sacrament  to  any  that  desire  it 

So,'  a  parson  cannot  demand  a  fee  for  administering  the  sacraments ; 
as,  for  a  christening;  for  no  fee  can  be  due  but  by  special  custom. * 
1  Sal.  332. 

Nor,  can  it  be  due  by  custom,  where  the  christening  is  in  another 
parish.     Ibid. 

Or,  at  another  place  or  chi^iel,  by  another  person  in  the  same  parish. 
R.  1  Sal.  332. 

By  the  st  2  &  3  Ed.  6. 1.  (revived  upon  the  repeal  of  the  st  1  Ma.  S. 
made  by  the  st  1  Jac  25.)  and  by  the  st  1  El.  2.  applied  by  the  st  13  & 
14  Car.  2. 4.  to  the  form  then  introduced,  if  any  minister  refuse  to  use 
the  common  prayer,  or  use  open  prayer  or  sacraments  in  other  form, 
or  preach  or  speak  in  derogation  crf'it,  for  the  first  ofience  being  con- 
victed at  the  next  sessions  by  verdict,  confession,  or  notoriety  of  the 
fect^  he  shall  lose  a  year's  profit  of  all  his  spiritual  promotions,  and  be 
imprisoned  six  months  witnout  bail ;  and  if  he  have  no  spiritual  prcnno- 
tioo,  twelve  months ;  for  the  second  ojEfence  shall  be  dq)rived  ipsofaiUo 
of  sfuritual  promotions,  and  sufier  a  year's  imprisonment,  or,  h^vin^  no 
qnritual  promotions,  during  hfe;  for  the  third  o£knce  shall  be  deprived 
and  suffer  imprisonment  for  life. 

By  the  st  IS  &  14  Car.  2.  4*  every  minister,  &c.  in  two  months  afier 
promotion,  shall  read  and  declare  assent  to  the  common  prayer,  or  be 
ifmfatto  deprived  of  all  ecclesiastical  promotions. 

^d  every  incumbent,  who,  having  a  curate,  shall  not  read  the 
common  prayer  publicly  once  a  month,  being  convict  on  confession, 
or  oath  of  two  witnesses  before  two  juices  of  peace,  forfeits  for  every 
oAnce  6L ;  on  non-payment  in  ten  days,  to  be  levied  by  distress  and  sale 
to  die  use  o£^  poor.  Vide^antei  (A— B). 


(E)  ^ett$it2  for  neglect  ef  tbe  ^aetrntut  am  of  &jf}|ne 

«;eiuice. 

By  tfa6^5&6  Eil£.i.  all p^cson9 3haU resort  (haying  HQ  reason? 

able  excuse)  to  the  parish  church,  or  usuaJ  place  of  divine  service,  fia 
^very  Suqflay  m4  Widay,  ao4  there  abide  during  pppiYppn  prayer, 
preaphing^  and  other  servio^  on  paiQ  of  puniabment  by  fieosurea  pf  thi^ 
fiburcji. 

Sy  this  iU  I  E1.2.  heaball  besides foiiait  12d.  &r  ereiyA^oa,  toh^ 
levied  by  .distress  tQ  llie  use  of  the  poor ;  of  wbijph  act  justices  dT  oy^ 
and  terminer  and  assize,  and  mayors,  &c.  of  coiporatiops  have  (Bpgnir 
»MK^  a(  the  Xi^t  sessions ;  and  by  the  St.  83  'El.  1,  af^y  justice  of  pi^ace 
wi^fiin  a  year  and  day  after  the  o&nce* 

By  the  st,  23  £1. 1.  he  shaU,  over  and  above,  forfeit  202.  for  every 
month's  absence ;  and  on  certificate  in  B.  R.  by  th^  ordinary,  or  a  jus- 
tice of  peace,  of  a  twelvemonth's  absence,  shall  be  bpund  to  good  be- 
haviour with  two  sureties  in  200/.  till  conformity.  A  third  part  qST  the 
penalty  goes  to  the  queen,  a  third  to  the  poor,  and  a  third  to  the  in- 
formed; put  on  submission  a);  tl|e  sessions  at  the  trial  for  the  first  offence^ 
he  shall  be  discharged.  But  by  the  st  29  £1. 6.  the  conviction  sh^  be 
only  in  B.  R.  or  at  the  assizes ;  and  by  the  st  35  El.  1.  the  penalty  shall 
be  recovered  by  debt,  &c.  in  B.  R.,  C.  B.,  or  exchisquer ;  yet,  by  the 
at  3  Jac.  4*.  justices  of  peace  at  sessions  may  enquire  of  all  offences  against 
fccmer  lavs  £br  sot  repairing  to  duurch. 

By  the  8t  29  El.  6«  and  3  Jac.  4.  on  an  mdidznent  at  the  assizes  or 
sessions,  fi>r  not  rqiairing  to  church  or  sacrament,  prodama^'on  may 
be  aiade  that  the  party  render  himself  to  the  sheriff  by  the  nesit  assises 
or  sessions,  and  if  he  appears  not,  his  default  shall  be  recorded,  and 
there  ahall  be  judgment  against  him,  as  if  convicted  by  verdict 

By  the  st  3  Jac.  4.  the  I2d,  for  every  Sunday  may  be  levied  by  one 
jastice,  on  confession  or  oath,  within  a  nv>nth  after  the  fiuilt,  by  distress 
and  sale;  and  for  want  of  distress,  by  imprisonment  till  payment 

If  there  be  a  conviction  upon  the  st  2^  El.  6.  there  shall  be  np  in- 
fcrmation  by  an  infi>rmdr  afterwards  upon  the  sL  28  £1. 1.  Lane,  60. 

By  these  statutes,  if  a  person  be  convicted  far  a  nkonthly  absence 
from  church,  the  conviction  shall  be  certified,  into  the  exdiequer,  and 
if  he  pay  no4^  within  Easter  or  Michaehna^  term  after,  201.  Sbr  eyery 
aaontli  jn  the  indictment^  and  20/.  for  every  month  after,  without  other 
indictnient,  until  his  confi»rmity  or  deatii ;  process  may  go  out  of  the 
exfihequer  to  seize  all  his  goods  apd  two  parts  of  his  lands  and  tene- 

a^nts* 

And  foy  tlie  st.  3  Jac.  4.  the  king  may  either  accept  20/^  pertnenscmf 
at  is«[ue  process  against  his  goods,  or  two  parts  of  his  lands  at  pleasure. 

By  the  st  23  EL  1.  of  which  justices  of  the  peace  ^lay  enquire,  he 
who  ke^a  a  schoolmaster  who  resorts  not  to  divine  service  for  a 
month,  oj  is  not  allowed  by  the  bishop,  fbrfiaks  10/.  per  menunh  ^nd 
such  schoolmaster  shall  be  disabled  to  tsath  youth,  and  spfier  a-year^a 
imprisonment      And  by  the  st  1  Jac.  4.  he  who  retains^  fisrfeits  40^. 

By  ^  st  35  El.  1.  (declared  to  be  in  fierce  by  the  st  16  Car.  2. 4.) 
if  a  peraon  abcgre  BJarteen,  who  hath  without  cause  absent^  a  moBth 
fromchurdi,  persuade  apy  j^theriikot  to  i€8on  to  di?me  service  or  coia« 
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muniop,  or  to  impugn  the  queen's  authoii^^  he  shall  be  committed 
widiout'bafl,  tni  he  conform  ;  and  if  he  conform  not  in  iSbxee  months 
on  request  by  the  bishop,  a  justice  of  peace,  pr  minister  (^  die  parish, 
shall  at  the  iissizes  or  quarter-sessions  abjure  die  realm,  and  foneit  all 
tis  goods  and  lands  daring  life ;  which  abjuration  at  die  sessions  the 
justices  shall  certify  to  the  assizes. 

By,  the  st.  S  Jac  4.  if  any  willingly  keep  or  haibour  in  his  house 
or  service  any  servant  QX  5tn»nger>  eSLCfipt  parent  or  ward,  who  shall, 
without  cause  forbear  for  a  mondi  tc^edier  to  resort  to  divine  service^ 
he  shall  forfeit  lOl. permefisem. 

But,  by  the  st.  1  W.  &  M.  18.  the  said  statutes  extend  not  to  dis- 
senters, who  acknowledge  the  Trinity,  and  are  not  Popish  recusants, 
who  shall  take  the  oadis  of  allegiance  and  supremacy,  and  subscribe 
the  declaration  in  the  st.  30  Car.  2.  st.  2.  or  shall  make  the  said  de- 
daration,  and  die  dedaration  of  fidelity  and  profession  of  beli,ef  there 
prescqj^,  ^hich  the  justices  of  peace,  at  their  qufurterr^e^si^^  ^lall 
administer  and  record,  and!  wno  shall  aq  to  any  open  reugjaus  asr 
sembly  allowed  by  that  act. 

A  feme-caoert  is  within  the  st  1  EL  &  23  EL  and  an  information 
lies  against  the  husband.     Dub.  Sav.  25.     R.  2  Cro.  529. 

But  by  tbis  ^.  7  jra9.  6.  if  sh/s  doe^  not  cpn^rm  ^tlun  thf]^  ^^P^ 
after  conviction,  she  shall  be  committed  without  b^  by  two  justices, 
&C.  tin  conformity,  unless  the  hnshaiirt  pays  10/.  per  month,  or  a  third 
pprt  /of  ^  hi$  lands  at  bi3  election. 

Y^  this  Stat.  7jac.  is  no  excu^  up9p  ,the  pthe;r  {|^tu^«  K* 
2  Cro.  529. 

If  the  information  be  for  ten  months,  it  is  well,  though  an  absence 
for  a  year  be  alleged.     R.  2  Cro.  530. 

The  information  may  be  in  C.  B.  or  exchequer,  since  the  st.  28 
(«  29.)  EL  6.  as  weil  as  in  B.  B.  Cont  11  Co.  60.  b.  61.  a.'  fl. 
ace.    Hob.  204. 

(F)  ig)rofanation. 

By  the  st  1  Ed.  6.  1.  if  any  deprave  or  use  contemptuous  yords  of 
thf  ^|i?ament,  three  justices  pS  the  peacp  (yuorifw  imis)  j^y  takp  in- 
f;Nri9iiti9n  by  tyo  wimes§es  withu?  tnree  months,  bind  hJfl^  to  the 
quarter-sessions,  where  he  may  be  indicted,  aijia,  if  conyjict^,  ffSst 
imprisonment,  fine,  and  ransom,  at  the  king's  pleasure.^ 

By  the  St.  2  &  S  Ed.  6.  1.  and  1  El.  2.  if  any  minister  preach  or 
qieak  in  derogation  of  die  common  prayer,  being  convicted  at  the 
next  sessions  by  yerdict,  confession,  or  notoriety  of  the  fact,  he  shall 
for  the  first  offence  lose  a  year's  profits  of  all  his  spiritual  promotions, 
and  be  imprisoned  six  months  without  bail,  and  if  he  have  no  spiritual 
promotion,  twelve  months ;  for  die  second  dFence  shall  be  deprive^ 
ipso  facto  of  spiritual  promotions,  and  sufier  a  year's  imprisonment,  or 
having  no  spiritual  promotion,  during  life;  for  the  third  offence  shall 
be  depriv^  ana  suffer  imprisonment  for  life.  And  if'  any,  by  songs, 
&c  depraye  or  .despise  the  common  prayer  book,  or  cause  any  to  use 
anodier  form,  or  interrupt  the  using  it,  or  the  ministration  of  the 
sacraments,  hieing  convicted  ut  supra.  Tor  die  first  offence  he  shall  forfeit 
100  marjcs,  or  on  non-payment  in  six  weeks  be  imprisoned  sif  months 
viUimt  tod  9  iw  tl^  f^$wud  offence  4;00  morks^  or  on  non-payment 
^ *         X  2  -  '  kyear's 
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a  year's  imprisonment ;  for  the  third  offence  all  his  goods  and  chat- 
tels, and  imprisonment  for  life. 

As  to  pro&nation  of  the  Sabbath,  vide  in  Temps,  (B  S.},- 
'    As  to  profiination  by  cursing  and  swearings  &c«  vide  in  Justices  of 
Peace,  (B  28.) 

Vide  more  concerning  the  Sacrament,  in  Officer,  (K  70^ 


SAFE  CONDUCT. 

Vide  Admiralty,  (E  8.)  —  Prjsrgoattte,  (D  5.) 


[SAINT  ALBAN*S.] 

CThe  successors  of  the  modem  recorder  of  St  Albans,  named  in 
die  charter  of  Cha.  2.,  have  no  right  to  iq>point  a  deputy,  the 
power  therdn  gmia  being  confined  to  himself.     12  East,  559.] 


[SAINT  ANDREWS,  AND  SAINT  GEORGE'S, 

HOLBORN.] 

.  [Masters  in  chancery  are  not  rateable  under  the  paving  act,  1 1  Geo.  3. 
c.  22.  for  their  apartments  in  Southampton  Buildings.    S  B.  &  P.  129.] 


[SAINT  DOMINGO.] 

[During  the.  late  war,  such  ports  in  St.  Domingo  as  were  under  the 
dominion  of  Christpphe,  were  considered  neutral.     2  Taunt.  844.] 


[SAINT  LEONARD,  SHOREDITCH.] 

[An  appeal  under  st.  8  Geo.  S.  c.  33.,  (relating  to  the  paving,  &c. 
of  St  Leonard's  Shoreditch)  may  be  to  the  sessions,  either  of  London 
or  Middlesex.    4  T.  R.  701.] 


[SAINT  MARTIN'S.] 

[A  collector  of  the  assessed  taxes  is  not  prohibited  from  acting  as 
a  committee-man  under  23  Geo.  3.  c.  90.  s.  4.,  for  paving  and  lighting 
St  Martin's  Parish.     1  M.  &  S.  482.] 


[SAINT 


[The  Stat  27  Geo.  2.  c.  38.  s.  6.,  authorizes  the  churchwardens  and 
parishioners,  from  time  to  time,  to  remove  the  collector  appointed 
imder  its  provisions,  and  appoint  another;  sect  10^  provides  that 
certain  governors  and  directors  shall  be  appointed,  annually,  and  fixes 
the  days.  '  This  drcuxnstance  of  providing  for  an  annual'appointment 
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in  the  one  case,  but  not  in  the  other^  shows  that  (he  other  appointment 
was  not  to  be  annual.     S  M.  &  S.  502.] 


[SAHSPT  NICHOLAS,  ROCHESTER.] 

[The  guardians  of  the  poor  of  St  Nicholas,  Rochester,  are  not  a 
corporate  body.  They  are  regulated  by  statute  49  Geo.  S.  c.  40. 
(loc^  and  personal.)  A  mandamus  to  the  guardians,  to  restore  the 
derk  and  treasurer  appointed  under  that  act,  does  not  lie,  dnce  he  is 
merely  a  servant  to  a  body  of  private  individuals.    4  M.  &  S.  334.] 


SALE. 

Vide  Action  on  the  Case  for  a  Deceipt,  (A  8, 9.)  —  Bargain 
AND  Sale.  —  Biens,  (D  3.)  —  Bye-Law,  (E  2.)  —  Distress,  (D  7, 
8,  9.)  —  Market,  (E).  —  Parliament,  (H  5.)  —  Popery,  (B  11,) 
—  Sewers,  (E  8,  &c.) 

jg^e  of  officer. 

Vide  Officer,  (K  1.)  —  Pleader,  (2  W  27.)  ,    - 


[SALVAGK] 

[Where  a  ship  cast  on  shore  is  not  a  wreck,  the  lord  of  the  manor 
cannot  entitle  himself  to  salvage  by  interposing  to  secure  it,  contrary 
to  the  owner^s  express  dissent     2  Taunt.  S02.] 

[A  passenger  who,  in  the  hour  of  danger,  takes  the  command,  the 
ship  abandoned  by  the  master,  and  part  of  the  crew,  and  brings  her 
safe  into  port,  and  to  whom  the  owner  afterwards  acknowledges  that 
she  was  saved  by  his  exertions,  is  entitled' to  salvage,     d  B.  &  P.  612.] 

[Salvage  is  a  comp^isation  to  the  salvers,  not  merely  for  the  res- 
titution of  the  property  which  has  been  made  by  them  to  the  prior 
owners,  for  that  is  properly  an  act  of  mere  justice  on  their  part,  but 
for  the  risk  and  hazard  incurred  by  them,  and  for  the  benefid^  service 
they  have  rendered  the  former  owners  in  rescuing  that  property  firom 
the  danger  in  which  it  was  involved ;  and  the  persons  to  contribute 
to  that  salvage  are  the  persons  who  would  have  borne  the  loss,  had 
there  been  no  such  rescue,  and  who  of  course  reap  the  benefit  of  that 
rescue.    4M.&S.  159.]    • 

[A  ship  is  let  to  freight  from  London  to  Lima  under  a  charter- 
party,  at  so  much  per  ton  per  month,  payable  at  the  custom-house  in 
London.  The  outward  cargo  is  deliveral,  and  homeward  cargo  taken 
m  at  Lima,  with  which  she  sails,  is  captured,  but  re-captured,  arrives 
and  reports  in  London.  Certain  expences  are  incurred  in  obtaining 
restitution  of  the  ship  and  cargo,  and  salvage  decreed  to  the  re-captors* 
The  proceeds  of  the  homewlard  cargo  fUl  short  of  the  jfreight  due- 
Question,  who  is  liable  for  payment  of  the  salvage  and  the  expences 
of  obtaining  restitution ;  the  ship-owner  or  the  freighter,  or  both ;  and 
in  what  proportions?    Held>  1.   As  to  the  salvage^  that  the  ship- 
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owner  alone  was  liable,  since  salvage  is  due  &bm  those  alone  who  are 
benefited  by  the  re-capture.  Here,  had  there  been  no  re-capture,  the 
freighter  would  not  haye  been  liable  for  freight,  since  then  the  ship 
could  not  have  reported  in  London,  upon  which  condition  only  was  it 
payable ;  Vy  thS  re-k»ptiire  he  is  made  liable^-  aiid  all  t{iat  he  gains 
thereby  are  his  goods,  whose  value  will  not  meet  the  freight,  so  that 
bfe'  ^  damtdfied,'  and  a  loser  by  the  re-capture,  inst^std  ot  a  ^aiiier. 
S.  Th^t  the  freighter  alofje  was  liable  for  so  intich  of  the  charges  its 
W6re  paid  io  obtain  restitution  df  the  cargo,  since  h^  alone  itas 
benefited  by  Ae  restitntion:  Had  the  cargo  never  been  rtetored,  the 
shi^wner  Vould  ndi  have  sufiei'ed,  ^nce  his  freight  was  payable,  not 
on  deliverv  of  the  cam>,  but  on  reporting  in.  London ;  it  was  therefore 
immaterial  to  him  ithe  came  home  in  ballast ;  but  the  freighter  was 
benefited,  since  thereby  he  acqiiired  ^  fund  wherewith  to  discharge 
a  poi;tion  of  the. freight     4  M.  &  S.  152.] 

[THe  princmie  upofa  which  freight  contributes  in  the  case  of  salvage 
is,  thai;  biit  ror  the  re-captufe,.ml*  which  the  salvage  is  paid,  it  would 
have  lieeh  lost.     4  M.  &  S.  i  59.  j 

CThe  Stat  12  Ann.  st  2.  c.  18.  s.  2.  only  applies  whei^  tUe  salvage 
is  made  by  the  public  officers  ad' therein  provided,  not  therefore  where 
made  by  a  third  person  at  the  master's  request    8  East,  570 


SANCTUARY. 

Vide  Abjuration,  (D). 

i 

SATISFACTION. 

Vide  Accord. 

Df  a  aona* 

Vide  ChaWCErTi  (4  D  1.  «Gi  —  4  P.) 

8CANDALUM   MAGNATUM. 

vide  ACTIOK  UPOJJ  THB  CaSE  FOB  DEfAMATION,    (ti  t,  &c)  —  Ll&SL, 

(C4.) 

SCAVENGERS. 

^       • 

[A  scavenger's  rate  cannot  be  made  by  one  liberty  of  a  pi 
where  none  of  the  churchwardens  or  overseers  reside.    Str.  630.] 

[New  parish  cannot  make  scavenger's  rate,  but  continues  contri- 
butable  to  the  dd  parish  till  n  perpetual  division  is  made  as  to  the 
other  rates.    Fort.  S24.]    ' 

[Order  to  appoint  scavengersmust  set  out  that  the  y  are  aUe  petV 
8ons»  or  it  is  bad.     Andr.  72.1 

[Quarter-sessions  have  no  power  on  appeal  to  make  a  new  scaven- 
gers' mte^  tbpngh  Ae^  inajr  quash  th«  nite  appeal^  Gnm.    6  B.  M« 
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Vide  AcnbN  on  tHE  CasJ:  for  Deceiw,  (F  3.) 
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Vidp  Bail,  (R  1,  &c.) — DisMes,  (M  8i}— ExEcutiOK^  (A  4;^>^X  4.)  *- 
FiHEj  (E  !5.)-^OwicER,  (K  14;)— Patent,  (F  4,  &a)^FLBAilfiR| 
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SCOTLAND. 

(A)  i^otlanO)  tbt  antiquttg  oCit  iafra. 

(B)  OBertoicii,  infra. 

(C)  ^otD  Depentieiit  u$9n  Cngldno«  p.  dl2< 
(D  L)  ^o\»  imim,  p.  di2. 

(D  20  The  e^cts  of  the  unidn  i —  In  respect  of  the 

crown,  p.  318. 
(D5.)  Of  religion,  p.  818. 
(D  4.)  Parliament :  —  Election  of  p^ei^t  ft  314. 
(D  5.)  Of  the  commons,  p.  315. 
(D  6.)  Peerage,  &c.  p.  316. 
(D  7.)  Trade,  p.  316. 
(D  8.)  Taxes,  p.  817* 


(I>9.)  Laws.  p.  318; 


10.)  Courts:  —  Court  6f  session;  p.  818. 
(D  ii.)  Of  justiciary,  p.  319. 
(P12.)  Of  admiralty,  p.  319. 
(b  Idi)  btiier  courts,  p.  3i9. 
(D  14.)  Exchequer,  p.  619* 

% 

(A)  ^cottano  I  tb€  anttquitg  of  it 

.  Scotland  is  another  idhgdom  of  itsblf  diftinet  ftom  the  k&l§dom  of 
Bnglahd.    1^1.  Cdqi.  S76.  a, 

(B)  TSemick, 

Berwidc  waft  antiwtly  part  of  Seotlancl. 

And  tfaoiigh  it  was  annexed  to  Exmlohd  in  the  lim  df  £d.  4.  M  it 
ahall  be  goT^med  by  the  laws  of  Scotland  and  the  customs  th^fOt 
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31«-  SCOTLAND.' 

And  therefore  a  fine  or  ejectment  cannot  be  in  the  courts  of  West- 
minster for  land  in  Berwick.     1  Sid.  '382. 

[Berwick  has  no  criminal  law  but  the  law  of  England,  nor  jurisdiction 
in  criminal  matters,  but  with  such  reference  to  it  as  includes  B.  R.] 

[Venire  does  not  run  there,  because  th^  are  exempted  from  being 
summoned  out  of  the  borough  to  serve  on  juries.] 

[Original  writs  do  not  run  there.] 

[Odier  writs,  ministerially  directed,  do.] 

[Writs,  not  ministerially  directed,  mandamus^'  prohibition,  habeas 
carpus,  certiorari,  run  there.] 

[Informations  may  be  granted  by  B.  R.  or  filed  by  attorney-general.] 

[Where  B.  R.  has  jurisdiction  of  the  matter,  and  it  cannot  be  tried 
in  the  place,  it  shall  oe  tried  as  near  as  may  be ;  thus,  with  regard  to 
Berwick,  it  shall  be  tried  in  Northumberland^  and  that  on  a  suggestion, 
that  venire  does  not  run  there,  and  they  are  exempted  from  serving 
juries  out  of  the  borough,] 

[All  rules  of  common  law^  that  hold  as  to  Wales,  conclude  i  fortiori 
to  Berwick.] 

[Before  the  union,  Berwick  was  bound  by  English  general  acts  of 
parliament,  without  being  named,  which,  when  done,  is  supeifluos; 
It  is  now  bound  by  all  general  laws.    2  B.  M.  834.] 

(C)  !|>otti  DepenDent  upon  (SnglanD. 

Put  Scotland  was  held  of  the  king  of  England.  PL  Com*  368.  b. 
And  is  within  the  see  and  seigniory  of  the  king  of  England.  .  Ibid. 
Yet  Scotland  is  a  distinct  kingdom* 

And  therefore  a  fine  and  non-claiip  do  not  bar  him  who  was  in  Scot- 
land.   PI  Com«  376.  a. 

(D  1.)  5)oto  uniteD  to  it 

By  the  st  1  Jac.  1.  the  parliament  congratulates  the  fiunous  union, 
or  rather,  re-uniting  of  two  mighty  fimious  and  antioit  kingdoms  (yet 
antiently  but  one)  under  one  impenal  crown,  &c. 

By  the  st.  1  Jac  1,  2.  commissioners  were  appointed  to  treat  with 
commissioners  to  be  appointed  by  the  parliament  of  Scotland  for  a  further 
union  between  the  said  kingdoms  of  England  and  Scotland. 

By  the  st.  3  Jac.  1.  3.  the  effect  and  result  of  such  tceaty  was  pro- 
longed fiY>m  being  laid  before  the  houses  of  parliament  till  some  subse- 
quent session  of  the  same  parliament 

And  in  pursuance  ^  of  the  same  treaty,  by  the  st.  4  Jac.  1.  the  hostile 
laws  made  in  either  of  the  kingdoms  were  to  be  repeeded,  and  regulations 
were  made  for  trial  of  offisnders  in  each  kingdom. 

By  the  st.  22  Car.  2.  9.  the  king  was  empowered  to  nominate  com^ 
inissioners  to  treat  of  an  union  of  l^th  kingdoms. 

By  the  st.  3  &  4>  Ann.  7.  commissioners,  to  be  appointed  by  her 
majestyt  may  meet  commissioners  to  be  appointed  by  the  parliament  of 
Scotland,  to  treat  of  an  union  of  both  kingdoms,  and  such  other  matters 
as  they  shall  think  convenient  for  the  common  ffood  of  both,  who  shall 
reduce  their  proceedings  into  writing,  to  belaid  before  the  queen,,  and 
>the  parliaments  of  Endand  and  Scotlaiid,  &c. 

^^  22  Ju^, 


How  united  ioJEj^lmd.  31$ 


AS  July,  5  Ann.  the  onmnisskmers  of  both  kingdoms  agreed  on  twenty-; 
five  articles  of  union. 

By  the  st  5  Ann.  8.  reciting  the  said  artides,  which,  with  some 
additions  and  eiqplanations,  had  been  confirmed  by  statute  in  Scotland^ 
16  January,  5  Ann*  and  reciting  an  act  passed  in  Scotland  for  securing 
the  protestant  religion  and  presbjrterian  church  government,  and  an  act 
in  Knyland,"  5  Ann.  5.  for  securing  the  church  of  England,  as  by  law 
established,  the  said  ^des  as  confirmed  by  the  parliament  of  Scotland^ 
and  the  said  two  acts  are  enacted  to  be  the  complete  and  entire  union  of 
the  said  two  kingdoms  of  England  and  Scotland ;  and  by  the  said  statutei 
an  act  passed  m  Scotland  for  settling  the  manner  of  dectin^  sixteen 
peers  and  forty-five  members  for  the  representing  Scotland  in  the  parGa- 
ment  of  Great  Britain,  is  declared  to  be  as  valid  as  if  it  had  been  part  of 
the  artides  of  union. 

(D  2.)  The  effects  of  the  union  :  —  In  respect  of  the  crown* 

Bv  art.  1.  on  1st  May  1707,  and  for  ever  after,  the  two  kingdoms  of 
Enj^d  and  Scotland  shall  be  united  into  one  kingdom  by  the  name  of 
Great  Britain. 

The  ensigns  armorial  shall  be  as  the  oueen  appoints,,  and  the  crosses 
of  St  Andmr  and  St  George  conjoinea  and  used  in  all  flags,  bannerSf 
&C.  at  sea  and  land. 

'  By  art  16.  the  coin  shall  be  of  the  same  standard  and  value  through 
the  united  kingdom,  as  now  in  England. 

By  art  24.  there  shall  be  one  great  seal  for  the  united  kingdom^ 
different  from  that  of  either  kingdom ;  but  the  quartering  the  arms, 
and  precedency  of  Lyon  king  of  arms,  shall  be  left  to  her  majesty* 

Such  great  seal  shall  be  used  for  writs  of  decdon,  treaties,  orders 
of  state,  &c.  which  concern  the  whole  kingdom  of  England,  and  the 
sed  in  Scotland  shall  be  for  the  private  rights  and  crants  of  Scotland. 

By  art  2.  the  succession  to  the  monarchv  of  the  united  kingdom 
shall  be  as  settled  by  the  st  12.  W.  8.  2.  for  want  of  issue  of  her 
majesty,  to  the  princess  Sophia  and  the  heirs  of  her  body,  being 
protestants,  &c. 

And  all  papists,  or  marrying  papists,  shdl  be  exduded^  as  by  the. 
st  1  W.  &  M.  sess.  2.  c.  2. 

By  art  16.  the  coin  shdl  be  of  the  same  standard  a&d  vdue  through 
the  kingdom,  as  now  in  England, 

By  art  24.  privy-seal,  signet,  casset,  signet  of  justiciary  court,  quarter 
s^s,  and  seals  of  court,  now  used,  shall  be  continued,  subject  to  the 
regulations  of  parliament 

And  the  crown,  sceptre,  sword  of  state,  and  dl  records,  &c.  public  or 
private,  shdl  be  kept  in  Scotland,  &c. 

(D3.)  Of  religion. 

By  the  st  16  January,  5  Ann.  in  Scotland,  confirmed  by  the  st 
5  Ann.  8.  and  declared  to  be  a  fundamentd  and  essentid  part  of  the 
union,  the  true  protestant  rdigion,  and  the  worship,  discipline,  and 
government  of  the  church  of  Scotland  is  established  to  contmue  without 
any  alteration  for  ever,  especially  the  5th  act,  1  W.  &  M»  ratifying  the 
confession  of  fiuthj  and  settling  the  presbyteriao  dmrch^  government, 

and 
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11  April  1689. 

And  thd  trtie  pfDtestftiit  reli^dn  emitftinea  in  (be  sttid  etsmfeslidn  of 
fhith,  with  Ae  ibrni  ittid  ptnity  oF  wdrsbii^  presditly  in  nae  in  tlid  nttd 
diurch,  and  its  presbyteriail  tniirch  government  litid  discipline^  vis.  tfie 
government  of  the  charch  by  Idrl-s^ssidnsi  presbyteries^  prcrdndd 
synods^  and  general  assemblies,  all  established  by  the  said  acts  pitrsuant 
to  the  claim  of  right,  shall  cbiltinne  nnaltefable ;  ahd  th^  said  presby- 
terian  government  shall  be  the  only  goverhm^t  of  die  ehnreh  in  the 
aald  kingdom  of  Scbdand. 

And  ue  miiverslties  and  colleges  cyf  St  AndreW^s,  Glaagow,  Aber* 
deen,  and  Edinbm^gh,  as  now^established  by  l&w,  shall  cDhtinae  Ibr 
ever ;  and  no  professors,  prihcipals,  &c.  br  others^  bearing  ofltee  in  any 
wiiversity,  college  or  school,  shall  be  capable,  &c.  but  such  aa  own  did 
dvil  government,  and,  before  their  admission,  profess  and  subscribe  the 
said  confession,  and  conform  to  the  worship  bresehtly  in  us^  aild  sub« 
xnit  to  the  government  ahd  discipline  tibereof,  and  never  endesnmr  ihe 
subversion  o)r  prejudice  thereof  directly  orindinficilyi  kc. 

And  no  subject,  &c.  shall  be  liable  to  any  oath,  test,  or  anbisdipdoiif 
conti*&ry  to  tte  sdd  thie  protectant  religion^  ebmtDh  guvcmuimt»  wor- 
ship ot  diseiplim^ ;  ind  the  successor  to  the  crown  ihm  swear  t6  nlaiii^ 
fgixa,  &c.  the  same  inviolably. 

(D  4.)  Parliament  i "—  lEXectian  of  peers. 

By  art  S.  the  muted  kingdom  of  Great  Britain  shall  be  represented 
by  one  and  the  ^ame  parliairont 

By  art<  S2.  of  the  peers  of  Scotland,  sixteen  shall  be  the  number  to 
Btt  in  the  house  of  lords  i  and,  upon  her  majest^s  pleasure,  to  hold  any 
parliament  of  Great  Britain,  till  further  provision  by  the  parliament  of 
Grtet  Britain^  a  writ  shall  issue  to  the  privy  council  of  Scotland,  under 
the  ^reat  8cSb1»  to  cause  sixteen  peers  to  be  summoned,  and  forty-five 
members^  &c.  elected,  &c.  AikI  the  names  of  the  persons  so  sum- 
moned and  elected  shall  be  returned  by  the  said  privy  coundl  into  the 
odnrt  from  whence  the  writ  issued. 

By  the  st  6  Ann.  23.  the  proclamation  shall  be  under  the  great  seal 
of  Gr^t  Britain^  commanding  all  peers  to  meet,  &c.,  and  such  pro- 
clamation shall  be  published  at  Edinburgh,  and  all  the  county  towns  in 
Scotland^  twenty-five  days  before  the  time  of  meeting. 

By  the  Bt  in  Scotland,  5  Feb.  1707,  tiie  said  writ  shall  contain  a 
warrant  to  the  privy  council,  requiring  them  to  issue  a  proclamation  to 
the  peers  of  Scotland  to  meet  at  such  time  and  placq  in  Scotland,  as  her 
majesty  thinks  fit,  to  elect  the  said  sixteen  peers,  and  requiring  tiie  lord 
derk-r^ster,  or  two  of  the  clerks  of  session,  to  attend  and  administer 
the  oaths  required,  and  ask  the  viDtes,  and,  having  made  up  the  lists  in 
the  preseilce  of  the  meeting,  to  return  the  names  of  die  sixteen  peers 
diosen  (under  the  subscription  of  the  lord  derk-register,  clerk,  oir  derks 
attending)  to  the  clerk  of  the  privy  council. 

And  by  the  same  statute,  tne  said  sixteen  peers  diall  be  named  by 
the  peers  uf  Scotland  out  of  thdr  own  number  by  open  dection  ana 
tdmi^y  ^f  T(^e«9  of  peers  preaenti  and  proxies  for  the  nbaent  (the  said 


Ejkts  ofihe  urlion.  iU 

pxtndes  b^iiig  pe^rd.  Paid  ptodncM^  ft  maiidattf  sigAM  before  Wttii^ssiMf) 
and  both  constituent  and  proxy  bein^  qualified  by  law). 

And  such  absent  peers  nlay  send  lists  of  the  peei^  by  thetn  thdnght 
fit^  validly  signed,  8tc.  which  shall  be  reiskoned  as  if  thiejr  hpA  beeft 
present  and  given  in  such  list. 

In  case  of  death  of  any  toch  peeri  fltc^  they  shall  nominate  another  in 
like  manner. 

By  art  95.  the  said  sisttdeh  p^rs  shall  h&ve  all  priirile^  of  parlia^ 
fiient,  hs  pefers  of  ^^laiid  hav^  or  shall  hav^  partictilM'ly  the  righ't 
of  sitting  dn  trials  bf  peers  dtttitig  the  bdng^  or  in  the  iiltervals,  (tf 
parliament. 

By  th^  si  6  Ami  93;  peers  6f  Seotltod,  before  qtialifled  td  elect  the 
sixteen  peers,  shall  take  the  oaths  and  subscribe  the  declaration,  &c*  And 
If  absent,  there  shall  be  a  certificate  th^ecff,  ftc. 

Peers,  who  are  tfbd  of  t^nglimd^  shall  i^ign  their  probdeii  and  lists^  as 
peers  of  Scotland;  and  lid  peet  6hall  be  ctlpable  of  more  than  twb 
(Proxies  at  a  time. 

After  the  election^  the  lord  clerk-r^dtdr,  &e.  ilhall  certify  ibe  names 
of  the  sixteen  peers  elected  to  the  diancery  Of  Ctreat  Brttahu 

(D  5.)  Of  the  eoinmons^ 

So,  bv  art  iH.  the  representatives  oi  Scotlahd  in  the  hotl^  of  bom- 
mons  of  parliament  in  Great  Britain  shall  be  forty-fivb. 

And  by  the  st  in  Scotland,  ^  Feb.  17079  oh  writ  to  the  priirjr  dbnn- 
cO,  &C.  tbey,.shall  issue  a  proclamation  ut  suprd^  rec[tdring  dsd  the 
freeholders,  for  the  respective  4^res  iEind  stewarties,  to  elebt  their  cbm- 
missioners,  and  Edinburgh  and  the  other  royal  burghs  td  elettthe  coiii- 
missioners  to  be  sent  to  uie  several  districts,  &c. 

But,  bv  the  st.  6  Ann.  6.  there  shall  be  a  writ  td  Uie  sheriH^  &e.  who 
shall  make  his  precept  to  the  borough  of  Edhlburgh,  atid  the  Other 
biirffhs,  &Ci 

Andi  by  the  statute  iii  Scotland,  5  Feb.  1 70^,  df  the  forty-five  repre- 
sentatives of  the  commons,  thirtv  shall  be  chosen  by  the  shires  ^H 
stewartries,  each  one  (except  Caithness,  which  shall  chuse  by  tiim  with 
Bute,  Cromarty  with  Naim^  Kinross  with  Clackmannan)  and  fifteen  for 
tbe  royal  bureh%  viz.  Edinburgh  one,  and  the  rest  shall  be  divided 
into  fourteen  msses  or  districts,  and  each  burgh  chusing  a  Commis- 
sioner, those  commissioners  shall  elect  one  for  each  district,  &c. 

If  the  votes  of  the  commissioners  in  any  district  be  equal,  the  pre- 
siding commissioner  (for  the  burghs  sliali  preside  by  turns  in  every  dis- 
trict) shall  have  the  casting  vote^  &c. 

On  death  or  vacancy^  the  same  shire  or  district  shall  chiise  atiother 
in  the  same  manner,  &c. 

None  shall  be  capable  to  elect  or  be  elected,  unless  he  be  df  the  age 
of  twenty-one  years  complete,  and  a  protestant,  and,  if  required,  sub- 
scribe and  swear  the  formula  in  the  tnird  act  of  the  8th  and  9th  session 
of  W.  3.  intituled,  An  act  to  prevent  the  growth  of  popery. 

Nor,  unless  now  by  the  laws  of  this  kingdom  capable  to  elect  or  be 
dected  a  commissioner  to  the  parliament  of  Scotland. 

Bv  art  22.  every  peer  and  member  shall  take  the  oatbs  appointed 
bv  the  st,  1  W.  &  M.  s.  It  c«  8.  and  1  Ann.  st  1.  c*  22«  and  subscribe 
^$  ^^laration  by  the  stt  90  Car.  ^i  st  2f  in  the  ^t^me  inwner  and 
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under  the  same  penaltiesi  as  membera  of  both  bouses  of  parliament  in 
Enffland. 

Sfy  the  St.  6  Ann.  23.  voter,  before  the  election  of  burgess  or  com- 
missioner, iic,  shall,  if  required,  take  the  oaths,  or,  if  a  quaker,  the 
affirmation, 

(D  6.)  Peerage,  &c. 

By  art  23.  all  peers  of  Scotland  shaU  be  peers  of  Great  Britain,  and 
have  precedency  next  after  peers  of  like  degrees  in  England,  and  be- 
fore aU  of  like  degrees  after  to  be  created,  and  shall  be  tried  as  peers, 
except  that  of  sitting  in  the  house  of  lords,  and  the  privileges  de- 
pending thereon,  and  particularly  the  right  of  sitting  on  the  trials  of 
peers. 

By  the  st  6  Ann.  23.  for  the  trial  of  a  peer  for  treason  or  felony,  a 
oommission  shall  go  to  the  justices  to  enquire  by  oaths,  &c.  of  all  treasons, 
felonies,  &c.  committed  in  such  county  by  the  peer,  &c.  who  shall  take 
inquisition  in  the  same  manner,  whicb  shall  be  of  the  same  effect,  and 
proceeded  on  in  the  like  method,  as  an  indictment  before  justices  of 
oyer  and  terminer  for  the  like  offenc^. 

By  arU  20.  all  offices,  jurisdictions,  &c.  heritable,  or  for  life,  shall  be 
reserved  to  the  owners  as  riffhts  of  properly. 

By  art.  21.  the  rights  and  privileges  of  the  royal  burghs  shall  remain 
entire  after  the  union. 

By  art.  19.  the  privy  council  in  Scotland  was  to  continue  till  the  par- 
liament established  amoreeffi^ctual  method,  &c. 

By  the  st  6  Ann.  6.  the  queen  shall  have  but  one  privy  council  for 
Great  Britain,  &c.  but  justices  of  peace  shall  be  for  every  shire,  stewartry, 
and  such  cides,  burghs,  &c.  as  the  queen  thinks  fit,  who  shall  have  the 
same  power  as  to  peace,  as  by  the  laws  of  Scodand  justices  of  peace  had 
or  have  by  the  laws  of  England. 

[It  was  not  the  intention  of  the  act  of  union,  that  the  privileges 
hi^erto  peculiar  to  English  dimitaries,  should  be  communicated  to  me 
dignitaries  of  Scodand ;  but  omy  that  Scotchmen  should  have  the  same 
general  privileges,  as  subjects,  with  Englishmen.     1  T.  R.  44.]  • 

(D  70  Trade, 

By  art  4.  all  subjects  of  the  united  kingdom  shall  have  full  freedom 
and  intercourse  of  trade  or  navigation  to  and  from  any  place  in  the 
same  kingdom  and  the  dominions  belonging  thereto. 

And  there  shall  be  a  communication  of  all  other  rights  and  privileges, 
which  belong  to  subjects  of  either  kingdom,  &c. 

[But  statutes  allowing  certain  privileges  to  the  members  of  the 
universities,  do  not  extend  to  the  Scotch  universities,  unless  it  be  so 
expressed.     1  T.  R.  49.] 

[And  therefore  a  diploma  conferring  the  d^ee  of  doctor  of  physic, 
ff  ranted  by  any  of  die  universities  of  Scodand,  does  not  give  a  qualifica- 
tion to  the  eldest  son  of  such  graduate  to  kill  game  under  22  &  23  Car.  2. 
c.  25.     Id.  Ibid.] 

By  art.  5.  all  ships,  &c.  of  subjects  of  Scotland,  at  the  udion,  though 
foreign  built,  shall  be  deemed  of  the  built  of  England. 

By  art  6.  all  parts  of  the  united  kingdom  shall  be  under  the  same 
prohibitions,  restrictions,  and  regulations  of  trade,  have  the  same  allow- 
ances. 
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ances,  encoura^ments,  and  drawbacks^  and  be  liable  to  the  same  cus- 
toms and  duties  on  import  and  export;  and  the  prohibitions,  &c. 
allowances,  &c.  and  customs,  &c^  setued  in  England  at  the  union,  shall 
after  take  place  through  the  whole  united  kingdom,  except  the  duties 
on  export  and  import  of  particular  commodities,  from  which  any  sub- 
jects of  either  kingdom  are  exempt  by  their  private  rights,  which  shall 
remain  entire,  &c. 

[Scotch  manuGEictures  nmy  be  vended  in  England,  by  wholesale,  with- 
out any  licence  from  the  hawkers'  office.     1  BL  Rep.  364.] 

No  Scotch  cattle  carried  into  England  shall  be  Uable  to  other  duties 
than  the  cattle  of  England  are. 

When  oats  are  at  1 5s.  sterling  per  quarter,  or  under,  2s.  6d.  per 
quarter  shall  be  paid  for  oatmeal  exported,  as  long  as  rewards  are 
allowed  for  the  exportation  of  other  grain,  and  the  beer  of  Scotland  shall 
have  the  same  reward  as  barley. 

And  the  prohibition  in  Scodand  of  importation  of  victuals  from  Ire- 
land, or  other  place  beyond  sea,  shall  remain,  till  more  efi^tual  provi- 
sion against  such  importation. 

By  art.  8.  foreign  salt  imported  in  Scotland  shall  be  charged  with  the 
same  duties  as  in  England,  and  so  shall  salt  made  in  Scotland,  if  used 
&r  flesh  exported,  or  provisions  of  ships,  &c. 

And  the  laws  in  Scotland  for  curing,  &c  herring,  white  fish,  and 
salmon  with  foreign  salt  only,  &c  shall  be  continued,  subject  to  alter- 
ations by  the  parliament  of  .Great  Britdn ;  and  fish  so  cured,  &c.  ex- 
ported from  Scotland,  shall  have  the  same  premiums  and  drawbacks  as 
from  England. 

And  there  shall  be  allowed  10s.  5d.  per  barrel  for  white  herring  and 
Bs.  per  barrel  for  beef  and  pork,  salted  with  foreign  salt,  exporteofrom 
Scotland  beyond  sea. 

By  art.  17.  the  same  weights  and  measures  shall  be  used  through  the 
united  kingdom  as  now  in  England,  and  standards  shall  be  sent  from 
those  kept  at  the  exchequer  at  Westminster  to  be  kept  by  those  burghs 
in  Scotland  which  have  now  of  right  the  keeping  of  such  standards, 
subject  to  regulations  by  parliament. 

(D  8.)  Taxes. 

By  art  7.  all  parts  of  the  united  kingdom  shall  be  for  ever  liable 
to  the  same  excises  on  all  exdseable  liquors,  except  that  thirty-four 
gallons  barrel  of  beer  and  ale  English,  being  twelve  gallons  Scots  pre- 
sent measure,  shall  pay  but  2s.  on  the  account  of  the  present  excise, 
which  after  the  union  shall  take  place,  on  all  other  liquors  as  settled  in 
England. 

IBut  by  art  9.  when  the  land-tax  in  England  is  1,997,763/.  Ss.  4id, 
Scotland's  quota  shall  be  48,000/.  free  of  all  charges;  and  so  propor- 
tionably,  to  be  collected  as  ^e  cess  now  in  Scodand. 

'  And  by  art  8.  Scotland  shall  be  exempt  firom  the  duty  on  home- 
made salt  for  seven  years,  and  after  fi-om  the  duty  by  the  st  9  &  10 
W.  8.  of  2s.  M.  per  bushel,  but  shall  pay  if  imported  into  England. 
Vide  3  G.  2.  c  20.  sect  3. 

So^  by  art  10.  from  dudes  on  stamped  paper,  vellum,  and  parch- 
menty'by  the  acts  then  in  force. 

By 
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By  art  11.  from  duties  on  windows  la^d  lights,  which  detenxdne 
1st  August  1710. 

By  art  12.  from  duties  on  coals,  cuhn,  and  cinders,  used  in  Scotland 
till  Sd  September  1710. 

By  art  \9.  from  duty  on  malt  till  24t}i  June  1707 ;  and  by  art  14. 
during  the  present  war. 

By  art  14.  from  all  other  duties  laid  on  before  the  union,  except 
those  consented  to  in  this  treaty. 

So,  by  the  art  15.  Scodand  ^isXL  have  898,0952. 10^.  as  an  equiva- 
lent for  t)ie  customs  and  excises  with  whidi  Scotland  after  die  union 
will  be  liable  towards  the  debts  of  England,  (the  customs  of  Scotland 
being  SOfiOOLperannum^  and  those  otEngland  1^3^1^8591.  per  afinum^ 
the  excises  in  Scotland  98,500A  per  annumj  and  tho^e  in  England 
947,602/. jp^r  annuntf)  to  be  applied,  &c. 

(D90  Laws. 

By  art  25f  all  laws  ^d  statutes  in  either  kingdom,  bq&t  ^s  they 
are  inconsistent  with  any  ardcle  of  the  union.  ;sball  cease  and  be  vpid. 

By  art  18.  laws  about  the  regulation  of  trade,  cust;oin%  and  (ex- 
cises to  which  Scotland  is  liable,  shall  be  the  same  in  ScoUiEUxd  as  in 
England. 

But  by  the  $ame  art.  all  laws  in  Scptlam(}s  not  inqonsjb^tent  yntb  the 
treaty  of  union,  shall  remain  jn  the  sai^^e  force  as  before,  but  alterable 
by  the  parliament  of  Great  Britain. 

And  tlie  lai^s  which  concern  public  )dgbt^  policy,  and  civj}  goyemr 
ment,  may  be  made  the  same  through  the  united  kingdom,  bMt  no  al.tef« 
^tion  shaU  be  jn  laws  which  concern  private  vigi^^  ^pept  for  evident 
utili^  of  die  subjects  of  Scotland. 

[The  statute  of  limitations  extends  to  bar  plaintiffs  reside^  u^  SiCOjL- 
land.     1  Bl.  Jlep.  28^.] 

£If  money  U  left  ^  trust  to  be  laid  put  in  lands  ioi  I^nglwd  for  ^.^ 
&c.  and  by  act  of  parliament  it  is  secured  on  A/s  estate  i^  jScotlap^cL 
during  his  ^linority,  it  is  to  be  considered  as  an  es^tajte  in  England. 

SVesey,  381.]  '"'''^\ 

[The  purchase-money  for  heritable  jurisdictions,  whilst  remaininff 

in  the  exchequer  in  England,  consider/ed  as  real  estate  in  Scotland. 

Ibid.] 
£By  Stat  13  G.  3.  c.  Si.  persons  against  whom  warrants  axe  i^ed 

by  justices  in  England  for  offences,  who  shall  escape  into  Scotland,  may 

be  sent  bads  by  Scotdi  justice  to  the  county  where  offence  ccHnmitted ; 

and  so,  vice  versi^  from  En^and  to  Scotland.] 

[Persons  stealing  in  Scotland  may  be  tried  where  he  is  found  with 

the  goods  in  England,   and  vice  versd ;   and   so  receivers  of  stolen 

gQo£.] 

(D 10.)  Courts :  —  Coupt  of  sessiop. 

By  art  19.  the  court  of  session,  or  college  of  justice,  shaU  remain 
in  all  time  coming  in  Scotland,  as  now  constituted,  and  with  the 
same  authority  and  privileges*  subgect  to  such  jegulations  £ar  the  better 
administration  of  justice  as  shall  be  made  by  the  paxiiament  of  Great 
Britain. 

Kone  shall  be  named  ordinary  lords  of  session  but  4iiose  Tfiib  hav't 


aenred  five  years  in  the  coll^  of  ji|stice^  as  advocates  or  principal 
derks  of  session,  or  ten  years'  as  wtiter  to  the  signet,  &c.  so  as  the 
qualification  fi>r  ordinazy  lords  of  session  mqr  be  alteved  by  parliar- 
ment 

By  the  St  6  Ann.  6.  drciiii  courts  shall  be  twice  aryear,  as  by  the 
st  in  2dsess.  Caf.  S.  9* 

(D  11.)  Qf  justiciary. 

So,  by  art  19.  the  f::oart  of  justiciary  i^bidl  remain  in  all  time^  &c. 
sul^ect  to  r^gulatioi^  &p.  without  prejumos  to  other  rights  df  justidaiy. 

(T>1%)  Of  admiralty. 

By  art  19.  all  admiralty  juri$dicti()|)^  sbajOL  be  uncL^  t]ie  loid  ^^nir^l 
or  commissioners  of  admiralty  in  Great  Britain. 

But,  the  court  of  admiralty  now  in  Scotland  shall  be  continued,  and 
all  reviews^  reductions,  o^  simtiensions  of  sentences  in  m^ritkne  causes, 
till  the  parliament  of  Great  Britain  make  r^ulatlons  as  expedient  for 
the  whole  united  kingdom,  so  as  in  Scotland  be  always  a  court  of  ad- 
miralty for  determining  al}  maritime  causes  relating  to  private  rights  in 
Scotland. 

And  the  heritable  rights  of  admiralty  and  ^ce-admiralty  in  Scotland 
shall  be  reserved  to  the  pric^etors  as  rights  of  property,  subject,  the 
nuumer  of  exercising,  to  the  regulations  c»  parliament, 

(D  IS.)  Other  courts. 

By  art  19.  all  odier  courts  in  Scotland  shall  remain  subject  to  alter- 
ations by  parliaif^ent 

And  all  inferior  courts  there  remain  subordinate,  as  now,  to  the  su- 
preme courts  of  justice  there ;  and  no  causes  in  Scotland  shall  be  cog- 
noscible  in  dianoery,  B.  R.,  £•  B.,  or  other  court  in  Westminster-haS, 
nor  shall  they,  pr  any  court  qf  the  like  nature,  have  power  to  review' 
the  sentences,  &c.  in  Scotland,  or  stop  the  execution  ofthe  same. 

j(D  14.)  Exchequer. 

By  art  19.  the  court  of  exdbiequ^  ^h^  t^  in  Scotland,  having  the 
same  power  as  in  England  for  dedding  questions  about  the  revenues  of 
customs  and  exci^  uiece. 

And  shall  have  the  same  pow^  as  tJbe  pneaent  court  of  p!f;pbequ^  |^ 
Scotland  of  passing  sigpatures,  gifts,  tutories,  &c« 

By  tke  stat  6  Ann.  26.  (till  which  by  art  19.  the  excbeqm^r  i^efor^  in 
ScoUand  continujed)  a  court  of  eiLchequer  was  .erected  m  ^Scotland. 

[Whether  the  court  of  exchequer  has  the  exclusive  jurisdiction  con- 
cerning the  revenue  arising  there  (as  on  a  bond  to  pay  duties)  Qu. 
Bunb.  280.J 


SEA, 

Vide  Admihalty  per  totuija.— Navigation  (A  B).— 

PBiEEOGATlVE,   (B  1.) 

S£A^ 


B^  SEDUCTION. 

SEAL. 

Vide  Fait,  (A  8.>-F  2.)— -Pbocess,  AS.) 
Vide  Justices,  (K  6.) — Fatemt,  (C  1,  &c.) 


[SEAL-OFFICR] 


[Rule  of  K.  B.  regulflting  tbe  opening  of  the  seal-office.  Trin. 
54  Geo.  3.    S  M.  &  S.  J63.] 

[Rule  relative  to  the  opening  of  the  seal  office.  C.  B.  Trin. 
54  Geo.  S.  1  Mars.  345  ;  5  Taunt  702.] 


SEARCH  AND  SEIZURE  OF  FORFEITED 

GOODS. 

Vide  Trade,  (C  6.) 


SEAT  IN  A  CHURCH. 

Vide  Action  6k  the  Case  for  a  Disturbance,  (A  3.)— - 

ESGLISE,  (G  3.) 


SECRETARY  OF  STATK 

Vide  Officer,  (E  8.) 


SECTA  AD  MOLENDINUM. 

Vide  Droit,  (H). 

[SECURITIES.] 

[If  a  person  has  two  securities ;  thus,  a  mortgage  and  a  bond,  he 
mayproceed  on  both  at  the  same  time.    Douffl.  417*3 

[Tnat  the  acceptance  of  an  additional  security  may  suspend  the  right 
of  action  on  the  original  debt,  it  must  be  given  for  the  whole  debt  (or 
composition  agreed  for  in  lieu  thereof  }•     1  Taunt  526.] 


SE  DEFENDENDO. 

Vide  Justices,  (M  18.) 


[SEDUCTION.] 

[To  maintain  an  action  per  guod  servitium  amisit^  seduction  for  ex- 
ample^ the  relation  of  master  and  servant  must  subsist  between  the 
plaintiff  and  the  party  seduced*    5  East,  45.    1  Smith,  333.    This  is 

made 
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made  out  by  proving  either  an  express  contract,  or  acts  of  service ;  and 
the  slightest  are  Sufficient;  the  circumstance  that  no  wages  are  given,  is 
immaterial.    2  T.  R.  168.] 

[The  relation  of  master  and  servant  subsists  between  the  father  and 
his  daughter,  though  she  is  of  age,  provided  she  performs  acts  of  ser- 
vice.    2  T.  R.  166.] 

[A  parent  cannot  sue  for  his^daughter's  d\,shonour,  when,  at  the  time 
of  her  seduction,  she  was  in  another's  service,  3  Burr.  ljB78.  5  East, 
45.     1  Smidi,  333.] 

[In  an  action  for  seduction,  the  relation  of  master  and  servant  be- 
tween the  phdntiif  and  the  party  seduced,  must  be  established,  as  by 
proving  acts  of  service.     5  T.  R.  360.] 

[Vindictive  damages  may  be  given  for  seducing  an  adopted  child. 
U  East,  23.] 


— K 


SEIGNIORY. 

(A)  iSeigmorg:  oZI&at  jSEball  be:  !|)oU)  createD :  3[h 

capite. 

Seigniory  imports  the  dominion  or  royalty  wliich  any  one  has.  And 
it  is  a  seigniory  in  gross,  where  the  dominion  is  founded  in  Jiis  person; 
as,  where  a  man  hculds  of  the  king  in  capite^  or  of  a  common  person  in 
gross.     Co.  L.  108.  a.     12  Co.  136.     Hob.  90. 

Or,  when  he  has  a  royalty  in  respect  of  an  honour,  manor,  &c  ;  of 
which,  vidb  Honour. 

If  the  king  creates  a  tenure  of  himself,  wiihout  sayinfl;  of  any  manor, 
castle,  honour,  &&  it  will  be  a  tenure  in  capites  for  he  holds  of  him  as 
of  his  crown.     Co.  L.  108.  a.     12  Co.  135.     Sav.  45* 

Though  the  tenure  be  in  socagCy  and  not  in  chivalry.     Co*  L.  108.  a. 

But  wnere  a  subject  creates  the  tenure,  though  the  seigniory  after- 
wards escheats,  &c.  to  the  king,  it  will  be  a  tenure  of  the  person  of  the 
king^  but  not  in  capite.     Co.  L.  108.  a. 

So,  if  the  tenure  be  created  by  the  king  ut  de  manerio^  Sec  in  capite^ 
the  tenure  will  be  of  the  manor,  and  the  words  in  capite  shall  be  re- 
jected.    R.  12  Co.  136. 

The  king  is  lord  paramount  of  all  the  lands  in  the  kingdom. 
2  Inst.  501.     Vide  Homage. 

So,  before  the  st  W.  3.  18  Ed.  1.  1.  quia  emptores  terrarum,  if  a 
snlgect  had  enfeofied,  &c.  another  to  hold  of  himself  by  suck  services 
as  he  pleases,  it  was  a  mesne  seigniory  in  the  feofFer.     2  Inst.  501. 

And  if  he  had  enfeoffed  another  generally,  without  mention  of  any 
tenure,  the  feoffee  held  of  him  by  the  same  services  by  which  he  held. 
2  Inst.  501. 

So,  since  the  st  quia  emptores^  if  a  tenant  makes  a  gift  in  tail,  the 
donee  holds  of  the  donor.     4  H.  6. 20. 

Though  the  gift  be  tencnd.  de  capitati  domino  ;  for  these  words  shall 
be  rejected.     R.  4  H.  6.  20,  21. 

If  the  tenant  had  enfeoffed  another  only  of  part  of  bis  tenement,  he 
most  hold  of  his  fooffixr ;  for  the  seigniory  cannot  be  divided  by  the  act 
of  the*  tenant,*  and  therefore  there  could  not  be  a  feoffment  of  parcel  to 
hold  of  the  lord  paramount     2  Inst  65*  ...  \ 

Vol.  VII.  Y  Yet 
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Yet  before  the  st.  quia  emptoresy  the  tenant  might  enfeoff  another  of 
the  whole,  to  hold  of  the  lord  paramount.     2  Inst.  65. 

But  by  the  st.  quia  emptores  terramm^  if  any  enfeoff  another  of  his 
tenements,  or  any  part  of  them,  the  fec^Sfee  shall  hold  of  the  lord  para- 
mount by  the  same  services  by  which  his  feoffor  held,  or  pro  rata,  if  the 
feoffinent  be  only  of  part     2  Inst  501. 

The  tenure  shall  be  of  the  next  lord  paramount.    Ibid. 

And  by  the  same  services,  by  which  the  feoffor  ought  to  hold,  if  he 
was  seised  of  the  fee,  or  in  his  own  right    2  Inst.  502. 

Or,  (if  it  icannot  be  by  the  same,  as  where  the  feoffor  holds  in 
frankalmoigne,)  as  near  as  it  can.     2  Inst  502. 

(B)  iDoto  crtin0ui0beD^ 

But  if  the  tenant  enfeofl^  the  kingi  the  seigniory  is  extinct ;  for 
the  kins  cannot  hold  of  any  person.     Dy.  10.  a. 

So,  if  he  gives  to  A.  in  tail,  the  remainder  of  the  king  in  fee,  if 
the  king  accepts  the  remainder.     R.  Dy.  154.  b. 

So,  if  tenant  paravail  enfeoffs  the  lord  paramount^  the  mesnaUy  will 
be  extinct,  for  the  lord  paramount  cannot  hold  of  any  person  more 
base.     Dy.  10.  a. 

So,  if  a  tenanqr  descends  to  the  king  and  another,  the  king  may 
compel  the  other  to  do  the  entire  service  or  not,  at  his  election.  R. 
Dy.  285.  b. 

But  if  the  king  afterwards  enfeoffs  another,  ^^^mf.  de  capitali  domino 
per  servitia  debita  the  mesnalty  and  seigniory  paramount  are  revived. 
2  Inst  501. 

So,  if  the  lord  releases  the  seigniory  to  the  tenant,  or  releases  the 
land,  the  seigniory  is  extinct.     Lit  s.  454. 

So,  if  the  lord  paramount  confirms  the  estate  of  the  mesne,  to  hold 
by  socage,  or  a  less  service,  the  tenant  paravail,  who  holds  by  the  same 
services,  after  such  confirmation  shall  hold  by  socage,  &c.  2  Inst.  501. 

Vide  more  concerning  Seigniory,  in  Grant,  (£  4.) 
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Vide  Uses,  (E— F). 


SEISIN. 

(A)  g»ci0m  in  fact 

(A  1.)  When  necessary,  p.  323. 

(A  2.)  What  shall  be  a  seisin  in  fact.  p.  323. 

(B)  ^tiBin  in  lato. 

(B 1.)  When  sufficient  p.  323. 

(C)  Wbeit  seisin  in  sufficient  to  matntam  an  a0Si0e* 

p.  323. 

(D)  mbsit  not.  p.  325. 

(E)  mbat  i0  sufficient  to  ma&e  a  tUftteM,  p.  325. 

(F)  Disseijsin. 

(F  I.) 


fVhat  seism  is  sufficient  to  maintain  an  assise.        S2S 

(Fl.)  What  shall  be.  p.  326. 

(F2.)  Whatnot,  p. 828. 

(F3.)  What  shall  be  so,  or  not,  at  election,  p.  329. 

(F  4.)  Who  shall  not  be  a  disseisor,  p.  330. 

(A)  !@ei0in  in  fact 

(A  1.)  When  necessary. 

beism  imports  the  having  possession  of  an  estate  of  freehold  or  inhe- 
ritance m  lands  or  tenements.     Co.  L.  153.  a. 

Seisin  is  in  fact  or  in  law.     Co.  L.  29.  a. 

Seisin  in  feet  is  necessary  to  make  a  man  tenant  by  the  curtesy,  where 
It  was  attainable.     Co.  L.  29.  a.     Vide  Estates,  (D  1.) 

And  to  maintain  an  assise.     4  Co.  9.  a.     Vide  post,  (C). 

Or,  a  writ  of  right     4  Co.  9.  a. 

So,  a  writ  ofaielj  mart  d* ancestor j  &c.     4  Co.  10.  a. 

And  therefore  where  the  st  S2  H.  8.  2.  speaks  of  seisin  within  sixty 
years  for  a  writ  of  right,  fifty  years  for  a  writ  of  aiel,  cosinage^  mart  d'an^ 
ce^oTy  entry,  8tc  within  thirty  years  for  an  assise,  it  shall  be  mtended 
of  an  actual  seisin.    4  Co.  10.  a. 

(A  2.)  What  shall  be  a  seisin  in  fact. 

A  seisin  in  fact  shall  be  attained  by  an  actual  entry  into  lands  or  te- 
liements. 

By  an  entry  into  part  in  the  name  of  the  whole. 

So,  a  receipt  of  rents  or  profits  will  give  an  actual  seisin. 

So,  if  an  heir  demises  for  years,  or  at  will,  the  entry  of  the  lessee  gives 
an  actual  seisin  to  the  lessor.    Vide  Assise,  (B  4.) 

So,  a  recovery  and  execution  thereon  give  an  actual  seisin.  Vide 
post,  (C). 

[A.  dies  seised  of  four  houses,  leaving  daughters  by  his  first  wife,  and 
his  second  wife  ensietU  with  a  son  who  is  bom,  lives  five  weeks  and 
dies;  die  mother,  the  daughters,  and  the  son,  live  in  one  of  the  houses, 
the  tenants  of  the  other  houses  pay  rent  to  the  mother  before  the  birth, 
daring  the  life,  and  after  the  death  of  the  son.  This  is  actual  seisin  in 
tlie  son,  and  the  premises  descend  to  his  heir.     3  Wils.  516.] 

(B)  ^ziftitt  in  lato. 

(B  1.)  When  sufficient. 

A  seisin  in  law  is  sufiident  for  an  avowry  upon  a  distress.  4  Co.  9^  a. 
Vide  post,  (E). 

(C)  mbat  mm  10  siufiSctent  to  matntatn  an  aftffise. 

The  plaintifiPin  an  assise  must  have  actual  seisin  of  the  lands  or  tene- 
ments for  which  he  brings  his  assise ;  for  it  does  not  lie  of  a  seisin  in 
ia^.    Lit  s.  68 1 .     4  Co.  9.  a.. 

What  shall  be  an  actual  seisin,  vide  ante^  (A  2.) 

And  therdbre,  if  the  plaintifi'in  an  assise  enters,  or  takes  the  profits 
of  the  land,  that  is  .sufficient  for  him  to  have  an  assise. 

So,  if  a  man  receives  rent,  that  is  a  sufficient  seisin  to  have  an  asjsise 
of  the  rent.  ' 

Y  2  '   So^ 
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So,  if  a  man  recovers  rent,  and  the  sheriff  upcn  a  writ  of  execution 
puts  him  in  seisin  of  the  rent 

Though  he  puts  him  in  seisin  only  by  parol  upon  the  land.     2  RoL 

463.  1.  40. 

Or,  by  delivery  of  an  ox,  or  other  collateral  thing  in  the  name  of  seisin. 
2  RoL  464.  L  SO.  463.  1.  SO.  32. 

So,  if  he  has  judgment  for  a  return  irreplevisable.    4  Co.  9.  b.  2  RoL 

464.  1.  12. 

So,  if  the  tenant,  upon  a  grant  of  rent,  attorns  to  the  grantee^  and 
gives  him  money  as  parcel  of  the  rent,  that  will  be  a  sufficient  seisin. 
^  RoL  46S.  L  22. 

So,  if  he  gives  a  penny,  &c.  by  way  of  seisin,  though  it  be  not  given 
as  parcel  of  the  rent.     2  RoL  463.  1. 25.     4  Co.  10.  a. 

Or,  gives  an  ox,  cow,  or  other  collateral  things  ia  the  name  of  seisin. 
2  RoL  463.  L  27.  464. 1.  25. 

So,  if  a  man  takes  the  profits  of  an  office,  that  is  a  sufficient  seisin  of 
the  office  to*  maintain  an  assise. 

So,  if  he  takes  3^  of  A.  for  a  capias,  it  is  a  suffitcient  seisin  of  the  of- 
fice of  filazer.     1  RoL  270.  1.  25. 

So^  if  he  takes  20^.  of  A.  by  way  of  composition  for  the  fees  of  an 
office.     R.  2  Lev.  120. 

Though  the  defendant  had  pK>ssession  of  the  office  at  the  same  time. 
2  Lev.  120. 

So,  if  he  puts  his  hand  upon  the  mace,  which  the  disseisor  of  the  office 
holds,  and  his  hand  upon  the  door  of  the  house  of  commons,  it  is  a 
sufficient  seisin  of  the  office  of  serjeant  of  the  house  of  commons.  R. 
2  Lev.  120. 

So,  if  he  recovers  damages  in  an  action  upon  the  case  for  his  fees. 
Dub.   2  Lev.  108. 

So,  seisin  of  part  of  the  rent  is  seisin  sufficient  to  have  an  assise  of 
the  whole.     4  Co.  9.     2  RoL  463;  1. 50. 

So,  if  a  man  grants  several  rents,  an  attornment  by  delivery  of  a  penny 
in  the  name  of  seisin  is  sufficient  for  all  the  rents.  2  Rol.  463..  L  35. 
4  Co#  8.  b.  9.  b. 

So,  if  a  man  reserves  upon  a  lease  for  life  or  years,  a  quartern  of  com 
for  the  first  year,  and  afterwards  50s.  pei*  annum,  the  seisin  of  the  com 
is  sufficient  for  die  50^.  rent ;  for  the  whole  stands  upon  the  same  re- 
servation.   4  Co.  9.  a. 

So,  seisin  by  the  ancestor  is  sufficient  in  An  assise  by  the  heir.  Vide 
Assise,  (A). 

So  in  an  assise  of  rent  by  a  corporation  sole,  seisin  by  his  predeces- 
sor.    2  RoL  464.  L5.  40. 

So,  seisin  by  the  hand  of  the  tenant  paravail  is  sufficient  for  the  lord 
paramount  against  the  mesne.     1  RoL  314.  1.  47. 

So,  seisin  by  the  husband  binds  the  wife  and  her  heirs.  1  RoL  814. 
i.^55. 

So,  seisin  by  tenant  by  the  curtesy  binds  tlie  heir.     1  RoL  315.  I.  2. 

So,  seisin  given  of  services  by  A.  after  a  feoffinent  by  him  to  B. 
and  before  notice  of  the  feoffinent,  is  sufficient  for  the  lord  in  an  assise 
against  B.,  for  till  notice  A.  was  his  tenant,  as  to  the  avowry.  2  Rd. 
464.  L  50. 

S0|  seisin  by  the  hand  of  the  discontinuee  of  tenant  in  taiL  though  the 

lord 
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¥xd  cannot  w&k  upon.  bim»  and  ther^  is  no  privity  betwe^i  them. 
2  Rol.  464.  L  52.     1  Rol.  314.  L  51. 

So^  bj  the  hand  of  a  disseisor,  or  odier,  who  has  a  defeasible  title>  if 
it  be  without  oomn.     2  Rol.  464. 1. 45.     1  Rol.  314. 1.  50. 

If  a  man  makes  a  feofiment  of  a  seigniory  upon  condition,  and  after- 
wards enters  £br  the  condition  broken ;  seisin  of  the  services  before  the 
feofiSnent  is  sufficient  for  an  assise  after  le-enti^.*  2  Rol.  465.  1.  10. 
where,  after  re-entry,  he  distrains.     4  Co.  9.  b.    Vide  post,  (D.) 

So,  seisin  by  the  feofiee  before  the  condition  broken.     4  Co.*  9.  b. 

If  a  rent  becomes  seek  without  the  act  of  the  party  himself  seisin 
before  is  sufficient  for  an  assise  aftierwards ;  as,  if  the  lord  purchases, 
fcc  of  the  tmBJkt  paravailj  whereby  the  surplusage  of  the  rent  of  the 
mesnalty  is  seek,  seisin  before  of  the  rent-rservice  is  sufficient  for  tliat 
which  is  seek.     4  Co..  9»  a. 

(D)  caJbatnot 

But  a  seisin  in  Taw  is  not  a  .  suffitiient  seisin  to  have  an  assise.^ 
Vide  ante,  (C.) 

So,  an  attornment  to  the  grant  of  a  rent,  witliout  payment  of  any  parl^ 
or  something  given  in  the  name  of  seisin,  is  not  sufficient  to  maintain  aa 
assise.     2  Rol.  463. 1.  15.  464. 1.  20. 

Though  he  attorned  by  delivery  of  a  penny,  if  it  were  not  given  as 
part  of  rent,  or  in  the  name  of  seisin.     2  Rol.  463. 1.  20. 

So,  a  distress  for  a  rent-seek,  without  more,  is  not  a  sufficient  seisin^ 
k>  have  an  assise.     2  Rol.  463.  I.  43. 

So,  seisin  of  one  service  is  not  sufficient  to  have  an  assise  of  another 
service,  though  it  be  inferior  to  it.     4  Co.  9.  a. 

As,  seisin  of  fealty  is  not  sufficient  to  have  an  assise  for  rent.  2  RoL 
463. 1.  52. 

So,  in  an  assise  for  an  office,  it  is  not  sufficient  for  a  seisin,  that  be 
s  to  the  place  where  it  ought  to  be  exercised,  and  demands  his  station 
lere.     2  Lev.  108.. 

Nor,  if  he  recovers  damages  against  another  in  an  action  upon  the 
case  for  disturbing  him  in  the  exercise  of  the  office.     Semb.  2  Lev.  108» 

So,  seisin  of  services,  by  the  hand  of  a  lessee  for  years,  is  not  sufficient 
for  an  assise  against  him  in  tha  reversion,  after  the  years  expired.   2  RoL . 
465.1.2.     1  Rol.  314.1.45. 

Or,  by  the  hand  of  a  tenant  at  will.     1  Roi.  314. 1.  42. 

So,  seisin  of  rent-service  is  not  sufficient  for  a  rent,  which  becomes 
seek  by  the  act  of  the  party  himself;  as,  if  the  lord  grants  his  seigniory, 
saving  the  rent,  seisin  of  the  rent  before  is  not  sufficient  to  h^ve  uii 
assise  of  the  rent,  which  is  now  seek.     4  Co.  9.  b. 

So,  if  a  donor  or  lessor  for  life  grants  the  reversion^  saving  the  rent. 
Ibid. 

So,  if  a  man  makes  a  feoffinent  of  land  upon  condition,  and  after- 
wards the  condition  is  broken,  he  cannot  maintain  an  assise  before  entry 
and  a  new  seisin  obtained.     4  Co.  9.  b. 

(E)   Wbat  10  {Sufficient  to  ma&e  a  DidtreiE^d. . 

But  a  seisin  in  law  is  sufficient  to  have  a  distress  for  rent.   4  Co.  9.  a- 

So,  it  is  sufficient  for  an  avowry,  &c.  for  rent,  or  other  service,  since 

the  St.  32  H.  8.  2.  though  that  statute  speaks  of  actual  possession  within 

Y  3  forty 


326  SEISIN. 

Ibtty  years;  for  that  shall  be  restrained  to  seisin  for  an  action,  and  not 
for  a  distress.     R.  4  Co.  10. 

And  seisin  of  homage  is  a  sufficient  seisin  to  enable  a  distress  for  all 
other  services,  superior  or  inferior.     R.  4  Co.  8.  b.     Bevil. 

So,  seisin  of  any  superior  is  seisin  of  every  inferior  service  ;  as,  if  a 
man  holds  by  escuage  and  other  services,  seisin  of  escuage  is  seisin  of 
homage,  fealty,  &c.     R.  4  Co.  8.  b. 

So,  seisin  of  homage  is  seisin  of  fealty.    4  Co.  8.  b. 

And  if  the  tenure  be  by  fealty  and  rent,  seisin  of  the  rent  is  seisin  of 
the  fealty.    Ibid. 

And  sdsin  of  the  fealty  is  seisin  of  the  rent.    R.  4  Co.  8.  b. 

So,  acceptance  by  the  lord  from  his  tenant  of  an  horse,  &c.  for  rent 
due,  is  seisin  of  tlie  rent.     1  Rol.  SI 4. 1.  25. 

So,  if  the  tenant  pays  an  amerciament  for  not  doing^  suit,  or  makes  a 
composition  for  it,  it  is  seisin  of  the  suit  of  court     1  RoL  314. 1.  20. 

So,  an  attornment,  or  recovery  in  avowry  for  any  service,  is  a  suffi- 
cient seisin  of  the  service.     1  Rol.  314. 1.  17*  27* 

So,  seisin  of  any  annual  service  is  seisin  of  all  casufJ  services;  as, 
seisin  of  rent,  suit,  &c.  is  seisin  oi  escuage^  homage,  fealty,  ward,  relief 
heriot-service,  service  to  pale  in  the  park,  or  cover  the  hall  of  the  lord, 
&c    4  Co.  8.  b. 

But  seisin  of  a  superior  service  is  not  seisin  of  any  inferior,  which  is 
not  incident    Ibid. 

So,  seisin  of  any  annual  service  is  not  sdsin  of  any  other  aomual  service; 
as,  seisin  of  rent  is  not  seisin  of  suit,  work-days,  annually,  fltc*  4  Co.  9.  a. 

(F)  Di00eijfl!im 

(F1-)  What  shall  be. 

[The  precise  definition  of  what  constituted  a  disseisin^  such  as  made 
the  disseisor  the  tei^ant  to  the  demandant's  precipe^  though  the  right 
owner's  entry  was  not  taken  away,  is  not  now  known ;  but  it  was,  some 
way  or  other,  tuminc  the  tenant  out  of  his  tenure,  and  usurping  his 
place  and  feudal  relation.  It  was  a  complicated  fact,  and  di£^*ed  fi^m 
dispossessing.  The  freeholder  by  disseisin  di&red  f^om  a  possessor  by 
wrong,  or  mere  intruder  without  investiture.     1  B.  M.  60.] 

[Cases  where  the  true  owner  thinks  fit  to  admit  himself  disseised,  in 
order  to  bring  his  assise,  are  very  different  from  actual  disseisins  in 
spite  of  the  true  owner,  u  e.  from  such  disseisins  as  made  the  disseisor 
tenant  to  every  demandant  and  freeholder,  dejacioy  in  spite  of  the  true 
owner.    Ibid.]    (Vide  Cowp.  702.) 

[Disseisin  at  election  is  very  different  from  actual  disseisin,  though 
the  same  term  is  applied  to  both.    Ibid.] 

Disseisin  is  the  tortious  ousting  of  seisin  in  lands  or  tenements.  Co. 
L.  153.  b. 

As  if  a  man  enters  into  lands  or  tenements,  where  his  entry  is  not 
congeablef  and  ousts  another  of  his  freehold.    Lit  s.  279. 

[It  is  not  necessarily  a  disseisin  to  take  the  profits  of  an  estate  without 
ri{^t    Ld.  R.  829.  B.] 

If  he  enters  upon  the  possession  of  a  lessee,  this  ousts  the  lessor  of 
his  freehold. 

Though  the  lessee  continues  payment  of  his  rent  afterwards.  Dub. 
1  RoL  658.  I.  ult 

So, 
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'    Soi  if  a  man  disturbs  the  entry  of  him  who  has '  right,  into  laiid,  it 
will  be  a  disseisin.     1  Rol.  659. 1.  15. 

If  he  cuts  down  trees  contrary  to  the  command  of  him  who  has- right. 
If  he  comes  to  an  house  that  is  locked  up,  and  takes  the  door  in  his 
hand,  and  claims  it  in  fee;  though  he  does  not  enter,  it  will  be  a  dis- 
seisin of  the  hou3e.     R.  1  RoL  659. 1.  5. 

So,  if  a  copyholder  leases  by  licence  for  years,  and  afterwards  ousts 
his  lessee,  it  will  be  a  disseisin  to  the  lord.     1  Rol.  662. 1.  47. 

So,  it  will  be  a  disseisin,  though  made  by  colour  of  right ;  as,  if 
tenant  for  life  or  years  makes  a  feomnent,  and  the  feofiee  enters,  he  will 
be  a  disseisor. 

So,  if  he  makes  a  gift  in  tail,  or  lease  for  life,  other  than  his  own  life, 
and  the  donee  or  lessee  enters. 

So,  if  lessee  at  will,  or  by  sufferance,  makes  a  lease  for  years,  and 
the  lessee  enters.     R.  Cro.  EL  830. 

If  the  lessee  continues  in  possession  after  a  fine,  or  surrender  to  the 
lessor. 

Or,  after  his  term  expires,  after  entry,  or  against  the  wiU  of  the  lessor. 
So,  if  the  king's  patentee  enters,  where  the  king  has  no  right  to  make 
a  grant. 

If  the  escheator,  or  other  officer  of  the. king,  seizes  the  land  without 
use. 

If  a  man,  who  has  no  right,  obtains  land  out  of  the  hands  of  the  king 
upon  &Ise  suggestion.     1  Kol.  658.  1.  4>0. 
if  a  demandant  enterf^  pendente  Lite. 

Or,  sues  execution  after  his  release  given,  after  verdict,  and  before 
judgment. 

Or,  enters  after  a  recovery  utterly  void. 

If  a  sheriff,  upon  a  general  writ,  makes  execution  of  other  land. 
1  Rol.  6M.  1.  5. 

So,  if  an  officer  executes  an  office,  to  which  another  has  a  right,  by 
appointment  of  the  court,  he  will  be  a  disseisor. 

If  a  woman  takes  dower  to  which  she  has  no  title,  by  assignment  of 
a  guardian,  she  will  be  a  disseisoress. 

So,  if  a  man  eifters  by  feoffinent  of  a  guardian. 
If  a  guardian  continues  possession  after  ftiU  age  of  his  ward,  he  will  be 
a  disseisor.     Co.  L.  57.  b.     1  Rol.  659.  1.  50. 

So,  if  a  man  enters  by  release  of  an  infimt,  he  will  be  a  disseisor. 
If  he  enters  to.make  livery  for  him  who  has  no  right 
If  he  enters  by  colour  of  a  lease  from  the  disseisor  after  the  entry  of 
the  dissasee.     1  Rol.  662.  1.  SO.  ' 

And  every  one  wUl  be  a  disseisor  who  is  particeps  criminis:  as,  if  a 
man  commands  another  expressly  to  make  a  disseisin.     1  Rol.  663. 
1. 20.  25. 
>.    If  he  gives  assent  precedent  or  subsequent  to  the  disseisin. 

If  a  lessee,  guardian,  tenant  by  el^it^  &c  makes  a  feoffinent,  &c. 
he  will  be  a  disseisor,  as  well  as  the  feoffee,  &c.  who  enters. 
So,  if  a  lessee  attorns,  or  voluntarily  pays  his  rent  to  a  stranger. 
So,  9Lfeme<aoeri^  or  infimt,  may  be  a  disseisor  by  actual  entry,  with- 
out her  husband.     1  Rol.  660.  1.  30. 

•  Or,  if  they  ajnree  to  a  disseisin  by  another  after  the  cdveiture  deter- 
mined, or  at  ftfll  age.     1  Rol.  660.  1.  23. 

Y  4  So, 
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So,  if  a  man  enters  by  a  disseisin,  he  will  be  a  disseisor,  tliough  ftc 
claims  only  for  years ;  as,  tenant  by  statute,  in  dower,  &c.  where  they 
have  no  right  to  it ;  for  they  cannot  qualify  their  wxong.  I  Rol.  o62. 
1.  35.  40. 

If  one  parcenar  enters,  claiming  the  wholes  and  takes  the  profits  of 
the  whole,  it  will  be  a  disseisin  of  nis  partner.  Co.  L.  373.  b.  243.  b. 
Vide  Parcener,  (A  3.) 

\Vhat  shall  be  a  disseisin  of  a  rent,  vide  Rent,  (D  2.)^ 

(F  «2.)  What  not^ 

But  an  act,  which  does  not  oust  him  who  has  the  freehold,  tbouffb 
it  be  tortious,  will  not  be  a  disseisin ;  as,  if  a  commoner  commands  tne 
owner  of  the  soil  not  to  cut  down  trees,  whereupon  he  desists^  and  goe» 
off  out  of  the  land,  it  is  no  disseisin :  for  he  who  has  right  shall  not  be 
ousted  of  his  seisin  hy  parol,     I  Rol.  659.  L  10. 

Soj  if  A.  enters  upon  the  posseasfon  of  B.  but  does  not  expel  him,  it 
is  no  disseisin.     1  Sal.  246.     Co.  L.  181.  a. 

So,  if  a  man  makes  a  lease,  off  the  land,  to  him  who  has  the  pos- 
session, and  rent  be  paid  to  him,  it  will  not  be  a  dbseisin  without  more.^ 
1  Rol.  659.  1.  40.  45.     Vide  infra. 

So»  if  a  man  erects  a  shop  in  a  vacant  place  of  the  king's  manor, 
without  paying  rent,  it  will  not  be  disseisin;  for  the  king  cannot  be 
ousted  of  his  seisin.     1  Rol.  659.  1. 25. 

Though  he  continues  in  the  shop  after  a  grant  of  the  manor  by  the 
king  to  another  in  fee ;  for  the  first  being  no  disseisin,  the  continuance 
of  the  same  act  will  not  be  so.     R.  I  Rol.  659.  1.  25. 

So,  if  a  man  enters  upon  the  land  of  A.  in  .ward  of  the  king,  and 
takes  the  profits  as  owner,  and  continues  the  possesion  after  livery  sued 
by  A.  it  will  not  be  a  disseisin,  when  the  first  act  was  not  so.  R.  1  RoL 
654.  1.  30. 

So,  if  tenant  in  capite' devises  all  his  land,  which  is  void  for  a  third 
part,  and  the  devisee  enters,  and  makes  a  lease  of  the  whole,  it  will  not 
be  a  disseisin ;  for  he  was  tenant  in  common  with  the  heir,  and  tenant 
in  common  cannot  be  ousted  without  actual  ejectment.  R.  1  Rol.  65^ 
1.  45.     Mo.  546. 

So,  though  the  devisee  levy  a  fine  of  the  whole.     1  Rol.  6SS.  L  50. 

So,  a  disseisin  of  part  of  a  manor,  rent,  &c.  if  there  can  be  a  sever- 
ance, will  not  be  a  disseisin  of  the  whole.     1  Rd.  664.  1. 21. 

So,  it  will  not  l)e  a  disseisin,  where  a  man  enters  by  sufierance  of  the 
owner.     1  Rol.  659.  1.20.     R.  I  And.  134* 

So,  if  a  lessee  continues  in  possession  after  his  term,  without  other 
act ;  for  he  is  only  tenant  by  sufferance.     1  Rol.  659.  1.  ult 

[To  make  a  title  by  disseisin,  there  must  be  a  wrongful  ^xtiy ;  a 
wrongful  continuance  of  possession  after  a  rightful  entry,  is  not  a  dis- 
seisin. So  that  a  fine  wi^  proclamations  levied  by  one  after  the  death 
of  a  tenant  for  life  under  whom  he  held,  operates  nothing  against  the 
remainder-man,  who  therefore  may  bring  ejectment  without  having  first 
entered ;  for  a  fine  levied  by  one  who  has  not  a  fireehold  by  right  or  by 
wrongs  is  a  nullity.  So  likewise,  if  he  die  afier  five  years  continuance 
of  possession,  anci  his  heir  enter,  this  is  not  a  descent  cast,  and  tbere* 
fore  does  not  toll  the  entry  of  ejectment  of  the  remainder-man,  for  to 
make  a  descent  cast,  the  party  must  have  bad  a  descendable  estate* 
3  M.  &  S.  271.] 

So, 
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Soi  if  a  strst^r  makes  a  lease  by  ind^ture  to  tenant  by  sufieranoe^ 
without  ousting  the  possession,  it  will  not  be  a  disseisin,  thoi^b  tenant 
by  suflferanoe  paprs  him  the  rent  upon  the  lease.     R.  1  RoL  659.  1.40. 

So^  if  guardian  by  nurture  makes  a  lease  to  any  one  in  possession 
under  the  title  of  the  in&nt,  rendering  rent  to  hinwelf^  which  is  paid 
aocordindy,  it  will  not  be  a  disseisin.     1  RoL  659*  1.  45. 

So,  ifa  man  enters,  claiming  only  a  lawful  estate,  he  will  not  be  a 
dissdsor,  though  he  has  no  rignt  to  it ;  as,  if  aman  makes  a  lease  to  B. 
and  bis  heirs  for  years,  and  uie  heir  enters,  daiming  the  tenn  which 
does  not  belong  to  him.     1  RoL  662.  L  45. 

Ifa  devise  be  void  for  a  third  part,  and  the  devisee  enters^  claiming 
the  whole  by  the  devisew     R.  Cro.  £1. 641. 

So^  ifa  sneri£^  &c.  does  ez^ution  pursuant  to  his  authority,  he 
will  not  be  a  disseisor,  though  the  judgment  or  process  was  erroneous 
R.  1  RoL  664.  L  5. 

'  As,  if  the  sheriff  makes  restitution  after  a  rever^  in  error,  without  a 
uAre  facias  against  the  terre-tenants  who  were  not  parties  to  the  recocdy 
as  th^  ought  to  be.     R.  1  RoL  663.  L  50. 

[Where  an  ejectment  is  brought,  there  can  be  no  disseisin.  1  B«  M.60«] 

[Taking  possession  under  a  judgment  in  ejectment  is  not  a  disseisin  of 
the  freehmd ;  nor  can  the  true  owner  elect  to  make  it  so.  For  theentiy 
is  under  authority,  and  lawful,  therefore  not  liable  to  be  punished  bj 
fine;  nor  can  the  true  owner  enter  upon  such  reooveror  as  a  disseisor. 
Ibid.     Cowp.  701.] 

[Poasession  un^  a  jucLzment  in  ^ectment  can  never  amount  to  a 
disseisin  of  the  freehold.     Cowp.  689.] 

[A  fine  levied  by  tenant  for  mil  who  continues  in  possession,  is  no 
disseisin  of  the  remainder*man.     12  East,  141.] 

[An  entry  and  possession  of  the  devisee  of  tenant  for  life,  who  had 
levied  a  fine,  and  afterwards  continued  in  possession  till  her  death,  is  no 
disseisin  of  die  remainder-man.     12  East,  141.] 

(F  3.)  What  shall  be  so,  or  not,  at  election. 

So»  ifa  lessee  at  will,  or  by  sufierance^  makes  a  lease,  it  will  not  be 
a  disseisin  but  at  the  election  of  the  lessor.  B.  1  RoL  661.  L  25.  Cro. 
Car.  S02.    Jon.  316.     Vide  estates,  (H  1,  2.) 

So,  ifa  man  enters  by  colour  of  a  lease,  which  is  void,  and  pavs 
rent  to  the  lessor,  he  will  not  be  a  dissdsor,  but  at  the  election  of  the 
lessor.    R.  1  RoL  661.  L  45. 

Thou^  he  claims  a  lease  for  life,  as  well  as  where  he  claims  by  a 
lease  for  years  or  at  will.  R.cont  1  RoL662.  LlO.  Videestates,(Hl,2.) 

So^  if  A.  makes  a  lease  for  years,  and  afterwards  makes  a  jointure, 
and  aliens  the  fee  to  B.  who  enters,  and  takes  the  rent  of  the  lessee,  and 
then  the  wife  enters,  claiming  her  jointure,  and  takes  the  rent,  it  will 
be  a  disseisin,  or  not^  at  the  diection  of  B.     1  R<d.  662. 1.  15. 

So,  if  alessee  attorns,  or  pays  his  rent  to  a  stranger  without  coercion, 
without  more,  it  will  not  be  a  disseisin,  but  at  the  election  of  the  lessor. 
1  RoL  659.  L  17. 

So,  if  a  num  enters^  claiming  as  guardian^  when  he  has  no  right  to 
be  so,  it  will  not  be  a  disseisin,  but  at  the  election  of  the  heir.  1  RoL 
661.  L  20. 

If  he  enters  upon  the  land  of  an  infiuit  by  his  assent,  for  his  assent  is 

*     1  RoL  6<1.  L  40. 

(F4.) 
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•  (F  4.)  Who  shall  not  be  a  disseisor. 

"    S09  the  king  or  queen  cannot  be  a  disseisor. 

So,  a  feme-covert  shall  not  be  a  disseisoress  by  the  act  of  her  hus- 
band, or  a  stranger*     1  Rol.  660. 1.  5.  10. 

*    Though  she  agrees  to  it  during  the  coverture;  for  her  agreeraest  is 
void.     1  Rol.  660.1.  15.20. 

So,  an  infant  cannot  be  a  disseisor  by  the  act  of  a  stranger,  though 
he  s^CTees  to  it  during  his  nonage.     1  Rol.  660. 1.  25.  S5* 
'    Tnough  the  feme-covert  or  in&nt  be  present,  when  the  husband  or 
stranger  enters,  without  more.     1  Rol.  660. 1.  87.661. 1.  12. 

So,  a  feme-covert  by  actual  entir  cannot  make  a  disseisin  to  the  use 
of  her  husband,  or  a  stranger.     1  Kol.  660. 1.  50. 

So,  a  corporation  cannot  make  a  disseisin  in  dieir  corporate  capacity ; 
for  the  person  who  does  the  act  is  the  disseisor  in  his  natural  capacity. 
1  Rol.  661.1.  5. 

So,  if  a  man  commands  A.  to  enter  into  land  when  he  has  no  rights 
and  A.  enters  accordingly,  A.  alone  will  be  the  disseisor,  and  not  he 
who  gave  the  commano.     1  Rol.  663. 1.  10.  15. 

If  a  man  leases  the  land  of  another  for  years  off  the  land,  and  the 
lessee  enters,  the  lessee  alone  will  be  the  disseisor.     1  Rol.  66S,  1.  27. 

But  if  a  lessee  at  will  or  by  sufferance  makes  a  lease  for  years,  the 
lessor  only  will  be  the  dissdsor.     R.  1  Rol.  66$.  I.  30.  40. 

[He  who  enters  under  a  void  leasee  is  not  a  dbseisor  but  tenant  at 
will.     1  Wils.  176.] 

Vide  more  concerning  Seisin,  in  Pleader,  (C33.  —  E  22.) 

Ig^rimtei:  !flfei0in. 

Vide  PiuBROGAfivE,  (D  59.) 
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Vide  Copyhold,  (H  7.  —  K  20,  21.  25.) —  Frjerogative,  (D68.) 

~ —  Of  arms* 

Vide  Justices  of  the  Peace,  (B.  12.) 

Of  felons^  gooD0. 

Vide  Forfeiture,  (B  4.  7.  8.) — Justices,  (Z).  —  Pleader,  (2  S  184 

:  Of  forfeiteD,  gooDs* 

Vide  Trade,  (C  6.) 

oftemporaltieisL 


Vide  Prjerogative,  (D  23,  &c,) 

SEMINARY. 

Vide  PoFERY,  (B  6.) 

SEQUESTRATION. 

Vide  Chancery,  (D  7.) 
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SEREMENT. 

(A)  saiben  an  oatb  (fysAl  tie  requtreD*  infra. 

(A  2.)  How  an  04th  shall  be  taken,  infra. 

B)  mhen  not  p.  S32. 

C)  wsibm  reqtttreD  of  a  peer.  p.  833. 

(D)  IBs  \obom  an  aaEUiautt  isbaU  be  maoe.]  p.  333.    ' 

(E)  'Befiire  tobom  0ttiorn.]  p.  333.  ^ 

(F)  SQben  maDe.]  p.  333. 

(G)  !g>ii()iect  matter  ot]  p.  334. 
(H)  iFormot]  p.  334. 

(I)  Ce0t  of  tt0  0aQtcienceO  p.  335. 

(E)  (SoncIu0itieneje!0  ot]  p.  335. 
(L)  HDt)ieictton0  to>  bofii  tafien.]  p. 335. 

(M)  Mm  Ot]  p.  335. 

(N)  Proof  of.]  p.  335. 

(O)  iFor  a  Di0trtngatf.]  p.  335* 

(F)  OBetbre  a  commi00ioner*]  p.  335* 
(Q)  ^laioM  oatbiei*]  p.  336. 

(A)  Wiben  an  oatb  0baa  tie  requtreD. 

No  oath  can  be  required,  unless  it  be  established  by  act  of  parlia- 
ment, or  by  common  law.    8  Lost.  479. 

The  oaths  of  judges,  counsellors^  sheriffs,  under^heriffi,  escheatora^ 
attomies,  mayors^  and  buliffi,  are  established  by  act  of  parliament. 
2  Inst  479. 

"When  the  oath  of  all^iance  shall  be  required,  ^^e  Allegiance 
(B 1,  &c.) 

>  [.  (A  2.)  How  an  oath  shall  be  taken.]] 

[On  the  principles  of  the  common  law,  no  particular  form  cf  oath  is 
essential  to  be  taken  by  a  witness.     Cowp,  S89«] 

[Therefore  Jews,  before  their  expulsion  in  die  1 8th  of  Ed,  1.,  were 
permitted  at  common  law,  and  are  still  pennitted  to  be  sworn  on  the 
Old  Testament.    Id.  itiid.] 

[Turks  may  be  sworn  on  the  Alcoran.    Id.  ibid.] 

[And  Genioos,  according  to  the  ceremonies  of  their  own  religioli. 
Vide  1  Atk.  £5.] 

[The  testimony  of  a  sectaiy,  who  refused  to  kiss  the  book,  but  who^ 
foim  of  swearing  was  by  opening  the  book,  and  lifting  up  his  ri^t  hand, 
has  been  admitted  in  a  civil  action.    2  Sid.  6.] 

(B)  mbm 
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(B)  mbtn  not 

But  a  new  oath,  not  established  by  the  common  law  or  anthority  o€ 
parliament,  cannot  be  imposed  upon  a  judge,  commissioner,  or  other- 
subject     2  Inst.  479. 

Though  allowed  by  the  king's  patent     Semb.  per  Cooke,  1  RoL  5. 

But  an  addition  to  an  oath,  which  is  for  the  public  good  and  dueexe** 
cution  of  his  office,  may  be  made  by  order  of  the  king  and  the  state 
without  parliament     Semb.  Cro.  Car.  26. 

And  Uierefore,  by  the  common  law,  juramentum  caktrnfua  in  eausis 
ecclesiasticts  could  not  be  required  of  laymen,  except  in  eausis  nuUfimo^ 
nial.  et  testament.     2  Inst  657. 

Though  allowed  by  the  constitution  of  Otho,  21  H.  3.  A.  1236  ;. 
for  a  canon  contrary  to  a  statute  or  the  custom  of  the  realm  has  ncK 
force.     2  Inst  658.  J 

Though  it  seems  to  be  warranted  by  the  st  2  H.  4.  15«  for  that  was 
repealed  by  the  st  25  H.  8. 14.  and  1  Ed.  6. 12.  and  though  revived  by 
*  the  St  1  &  2.  Ph.  &  M.  6.  ivas  afterwards  repealed  by  the  st  1  El.  K 
and  continues  repealed.    2  Inst  6S%* 

But  it  might  be  demanded  of  the  clergy.     2  Inst.  657. 

And  of  a  layman  in  a  matrimonial  or  testamentary  cause;  for  in  liiese 
cases  the  transaction  is  often  in  private.     2  Inst  657. 

So,  no  person,  ecclesiastical  or  temporal,  shall  be  examined  upon  oatir 
in  an  ecclesiastical  court  of  his  thoughts.  2  Inst  658.  Vide  Prohibii- 
tion,  (G  13.) 

By  the  st.  13  Car.  2. 12.  no  ecclesiastical  judge  may  tender  an  oath. 
ex  officio^  or  any  oath  whereby  any  perscm  may  bd  chairged  to  accuse^ 
purge  himself  o^  or  confess  any  criminal  matter,  that  may  subject  hiip. 
to  censure  or  punishment 

And  therefore  no  one  can  be  bound  by  the  spiritual  court  to  take  an« 
oath  to  present  or  accuse  himself.     Hard.  864. 

Nor,  to  make>oath,  that  he  will  present  upon  such  articles  inter  alia.. 
Ibid. 

Nor,  to  take  an  oath,  except  in  a  matter  proper  for  the  jurisdiction  of 
the  spiritual  court,  as  in  causa  matiimoniaU  vel  testamentar.  Hard.  364.. 
2  Inst  657.     1  Rol.  220.     2  Bui.  182.    Vide  Prohibition,  (G  *.) 

Nor,  to  answer  upcm  a  matter  within  their  jurisdiction  upon  oath,, 
before  it  be  presented  by  two  at  least     R.  Cro.  £1. 262. 

Nor,  to  answer  upon  a  matter  which  subjects  liim  to  a  penal  law, 
though  the  jurisdiction  of  the  spiritual  court  be  saved;  as,  if  he  takes 
usury,  hears  mass,  &c.  2  Inst  657.  2  Rol.  305»  1. 15.25.  2  Cro. 
388.     1  Rol.  220.     2  Bul.  183. 

Nor,  to  give  an  account  of  his  faith.     2  Rol.  305.  1.  35. 

Nor,  to  answer  to  aii  accusation  of  incontinency,  &c.  R.  Cro.  El.  201. 

Or,  of  covin  or  fraud  in  a  lease  for  years.     R.  Hob.  84. 

Nor,  to  answer  to  a  matter,  which,  being  prtived,  will  be  A  fbrfdture 
of  his  freehold.     R.  Sal.  550. 

Or,  a  forfeiture  of  his  bcmd.     R.  I  RoL  110. 

[The  suppletory  oath  may  be  tendered  to  the  party  by  thfe  judge 
in  the  ecclesiastical  courts,  on  a  semiplena  prchatio  in  causa  matrimontal. 
Str.  80.] 
,  [The  exercise  of  it  lies  in  arbitriojudicis.    Ibid.] 

So, 
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So,  an  oath  established  by  a  canon  to  make  no  alteration  in  the  go* 
▼eminent  of  the  church  by  archbishops,  bishops,  deans,  archdeacons, 
&a  is  not  legal.     3  Rush.  1 186. 1205. 

Nor  an  oath  established  by  a  bye-law  of  the  dean  and  chapter,  who 
have  power  to  make  bye-laws,  before  an  archdeacon  shall  be  admitted 
to  his  office.     R.  2  Mod.  Ca.  27. 

So,  the  secondary  of  the  king^s  bench  cannot  examine  upon  oath,  but 
the  examination  shaQ  be  in  the  crown-office.     2  Rol.  499. 

[An  affidavit  cannot  be  taken  by  a  commissioner  who  is  the  party's 
attorney,  or  his  menial  servant,  or  his  agent  in  that  cause :  but  if  only 
agent  in  another,  he  may.    Barnes,  45.] 

(C)  aaiben  rcquircD  of  a  peen 

So,  all  lords  of  parliament  in  the  trial  of  causes  before  them  shall  not 
take  any  oath.     Seld.  vol.  3.  p.  2.  1533. 

So,  by  the  ancient  law,  when  they  answer  as  defendants  in  any  court, 
the  answer  shall  be  upon  protestation ' of  their  honour,  without  oath. 
Cont.  per, Just;  but  it  was  R.  ace.  in  Parliament,  2  Cor.  Jon.  154. 
Per  Haroourt,  Sal.  513.     Seld.  vol.  3.  p.  2.  1335. 

Though  the  answer  be  to  a  charge  against  him ;  as,  in  the  Star- 
diamber,  &c     R.  cont  Hut.  87. 

But  a  peer  made  chancellor,  treasurer,  justice  of  the  peace,  or  other 
officer,  shall  take  the  usual  oath  of  office.     R.  Jon.  152. 

So^  he  shall  take  the  oath  of  homage*    Jon.  152. 

So,  if  he  wage  his  law  it  shall  be  upon  oath.     Jon.  153. 

So,  if  he  be  a  witness.  Jon.  153.  SaL  513.  Semb.  cont.  Seld. 
vol.  3.  p.  2.  1535.  R.  ace.  2  Mod.  99.  Ace  Dy.  314.  b.  in  marg. 

Or,  make  an  affidavit.     Sal.  513. 

Or,  be  examined  upon  interrogatories.     R.  per  Harcourt,  Sal.  513. 

And  when  sworn,  a  peer  puts  liis  hand  upon  the  gospels,  as  others 
da    Dy.  314.  b.  in  marg. 

[(D)  I5g  tobom  an  affiDoDtt  sfball  tie  maoe.  ] 

[Either  the  suitor,  his  attoi:ney,  or  the  attorney's  managing  clerk,  may 
make  an  affidavit  of  merits.  2  Smith,  61.  But  none  others;  and  if 
by  either  of  the  latter,  they  must  swear  that  they  are  such.  3  Taunt. 
403.] 

[(E)  OBefore  tobom  jetoorm] 

[An  affidavit  to  ground  a  motion  for  a  rule  nisi  cannot  be  sworn 
before  the  attomev  for  the  party,  or  his  partner.  And  a  rule  obtained 
apon  such  an  affidavit  will  be  discharged  with  costs.     1  Price,  116.] 

[An  affidavit  for  an  attachment  cannot  be  sworn  before  the  attorney 
of  the  party  applying  for  it.     3T.  R.  403.] 

CThe  rule  of  court  E.  15  Geo.  2.  prohibiting  the  attorney  who  is  con- 
cerned in  the  particular  cause  taking  affidavits  in  that  cause»  does  not 
extend  to  his  clerk.    8  T.  R.  638.] 

[Where  the  agent  is  the  attorn^  on  record,  affidavits  may  be  sworn 
before  the  principal  attorney.    5  Taunt  89.] 

[(F)  ©Hben  mace.] 

[It  seems  thatan  affidavit  may  be  made  at  anytime;  thus,  before  the 
proceeding  after  which  it  is  to.  be  used  has  terminated;    Therefore  an 

affidavit 
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aflSdavit  in  support  of  an  apfdicadon  to  take  out  execution,  notwitli- 
standing  a  writ  of  error  brought,  sworn  before  judgment  was  signed, 
was  held  r^ular.     4  M.  &  S.  381.] 

[An  affidavit  made  after  a  rale  to  show  cause  granted  is  not  admissi- 
ble.   3  Price,  257.] 

[(G  Subject  matter  ot] 

[On  a  rule  nisi  coming  on  an  affidavit  of  &cts  in  support  of  the  rule, 
which  were  not  disclosed  on  the  original  application,  is  inadmissible. 
S  T.  R.  310.] 

[(H)  iFomt  Ot] 

[The  reason  why  affidavits  not  entitled  when  necessarv  cannot  be 
read  is,  because,'  ii  false,  the  party  could  not  be  indicted  for  perjury. 
ST.  R.  601.] 

[An  affidavit  to  obtain  a  rule  nisi  must  be  entitled  in  court  1  B.  ft 
P.  271.] 

[As  well  the  christian  as  the  surnames  of  the  parties  must  be  prefixed 
to  affidavits  sliowing  cause ;  that  in  case  of  an  indictment  thereon,  it 
may  appear  from  the  affidavits  themselves,  without  the  aid  of  extrinsic 
averment  that 'they  were  filed  in  such  cause.  7T.  R.  661.  2  East, 
182.] 

[All  affidavits  in  a  cause,  excepting  affidavits  of  the  cause  of  action 
befi>re  process  is  sued  out,  must  be  entitied  with  the  names  of  ail  the 
parties,  both  plaintiffi  and  defendants,  and  with  their  chris&n  as  well 
as  surnames. '   1  Smith,  457.]. 

[In  a  cause  commenced  a^nst  two,  where  the  process  is  not  bailable^ 
an  affidavit  made  by  one  d^endant  before  declaration  mav  be  entitied 
in  a  cause  of  A.  against  B.  .who  is  sued  together  with  C.  6  Taunt  286.] 

[Until  a  rule  for  a  criminal  information  is  made  absolute,  the  affi- 
davits need  not  be  entitied  in  any  cause.     6  T.  R.  60.] 

[A  note  to  pay.  a  prisoner  his  sixpences,  was  written  upon  the  same 
paper  with  an  ^davit  to  verify  the  plaintiff's  hand-writing  thereto ; 
held  that  the  affidavit  not  being  duly  entered  in  the  cause,  although  the 
note  was  so,  could  not  be  aided  by  references,  and  could  not  be  read. 

2  Smidi,  293.] 

[In  a  suit  by  the  assignee  of  a  bail  bond,  an  affidavit  for  a  rule  nisij 
in  which  the  plaintiff  was   styled,  *^ assignee"  only,  was  held  bad. 

3  Taunt  377.] 

[An  affidavit  made  a  defendant  which  styles  him  defendant  in  the 
cause,  and  states  his  abode,  suffices  without  the  addition  of  his  degreed 
6  Taunt  73.] 

f  A  deponent  having  left  one  residence  for  another,  cannot  describe 
hin^elf  as  late  of  the  former.     1 1  East,  528.]  ^^ 

[One  discharged  from  prison,  but  who  continuea  to  sleep  there  at 
night,  having  no  other  r^idence,  may  describe  himself  as  late  of  the 
pnson.     1 1  East,  528.] 
•    [TTie  rule  of  K.  B.  Mich.  1 5  Car.  2.,  reauires  that  "  the  true  place 
of  abode  of  every  person  who  shall  make  aflidavit  in  court,  be  inserted 
in  such  affidavit"     If  a  deponent  gives  Iiimself  the  same  addition,  as        ;'|^ 
would  be  good  in  an  indictment  figainst  him -for  perjury,  the  rule  is         i^' 
satisfied. '  Therefore  an  affidavit  t^  hold  to  baiil,  descriliing  the  depo-        ^  . 
nent  as  **  of  the  dty  of  London,"  is  sufficient    3  M.  &  S.  165.]  iki 

7  [Rule       ir^J 
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Before  a  commissioner.  S35 

[Rule  as  to  naming  deponents  in  the  jurat' of  an  aflidavit  -  K.  B. 
Mich.  87.  Gea  S.     7  T.  R.  82.] 

[In  affidavits  to  be  read,  sworn  by  two  or  more  deponents,  it  must 
appear  in  the  jurat  that  all  have  been  sworn.     1  Price,  888.] 

[It  is  sufficient,  that  affidavits  appear  expressly  by  the  jurat  to  have 
been  sworn  by  all  the  deponents ;  and  it  is  not  necessary  that  they 
should  be  severally  named  in  the  jurat  as  havinff  been  sworn,  as  is  re- 
ooired  in  the  King's  Bench.  2  Price,  1.  Vide  Infra,  12.  as  to  naming 
die  place  whereat,  &c.] 

[An  affidavit  ungrammatically  expressed,  is  sufficient,  if  the  meaning 
is  apparent.    Loffi.  275.] 

[(I)  Ce0t  Of  it0  0ufficiencg.] 

[The  test  to  try  the  sufficiency,  in  certain  points,  of  an  affidavit^  is  to 
consider  whether  perjury  may  be  assigned  upon  it     4  M,  &  S.  882.] 

[(K)  €onclu0ft)ene00  of.] 

[If  necessary  it  may  be  shewn  that  an  affidavit  was  sworn  at  a  di& 
feient  place  to  that  expressed  in  the  jurat.    9  East.  487.] 

[(L)  £Db)ection0  to,  bote  takmJ] 

[Where  an  affidavit  has  been  sworn  before  the  plaintiff's  solicitor, 
it  is  necessary  to  have  an  affidavit  of  that  &ct,  the  court  will  not  reject 
it,  merely  because  it  appears  upon  the  fiice  of  it,  to  have  been  sworn 
befime  a  person  of  the  same  name  as  the  plaintiff's  attorney.    Wjghter, 

^^'^  [(M)  mm  of.] 

[If  a  motion  cannot  be  entertained,  the  affidavit  upon  which  it  is 
fcmded  cannot  be  filed ;  the  accessary  must  follow  the  &te  of  its  prin- 
dpaL     8M.&S.9.] 

[After  an  affidavit  has  been  read  and  filed,  it  cannot  be  taken  off  the 
file,  in  order  that  it  may  be  returned  to  the  deponent    2  Wils.  871.] 

[(N)  iProof  ot] 

[Proof  of  an  affidavit  made  in  another  cause,  and  an  office  copy  is 
sufficient  Forrest,  158.] 

[(O)  JFor  a  Distringa0O 

[The  belief  diat  defendant  absconds  to  avoid  process,  is  an  essential 
tenn  in  an  affidavit  for  a  distringas*  4  Taunt  1 56 ;  as  are  likewise  the 
groonds  of  that  belief.     1  Mars.  267.     5  Taunt  520.  853.] 

[And  it  must  set  out  the  tenor  of  the  English  notice  in  hcec  verba. 
4  Taont  619.     5  Taunt  858.] 

[(P)  TBcfore  a  commi0Siottet.] 

[An  affidavit  dated  and  sworn  before  a  commissioner  of  the  K.  B. 
most  show  in  the  jurats  the  place  where  it  was  sworn,  or  it  will  be  in- 
niffident  The  reason  is,  that  it  may  appear  to  be  such  an  affidavit, 
upon  which  perjury  may  be  assigned.  If  a  place  be  named,  a  medium 
is  affiirded  to  the  court  of  referring  to  their  records,  and  seeing  that  the 

party 
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party  taking  the  affidayit  is  a  commissioner.  If  a  place  be  not  named, 
non  constaty   but, that  the  affidavit  was  taken  at  sea.     SM.  &S.49dO 

[An  affidavit  (for  a  tnandamus^  e,  gr.)  sworn  before  a  commissioner, 
must  either  describe  him  as  a  commissioner  of  the  court  of  K»  B.  or  be 
entitled  m  the  K.  B.     IS  East,  189.] 

[Rule  relative  to  affidavits  sworn  by  persons  apparently  illiten^ 
before  a  cctomissioner  of  the  court  K.  B.  East,  31  Oreo.  S.  4  T.  R. 
284.] 

[(Q)  anlatoful  oat!)&] 

[In  an  indictment  on  37  Geo.  3.  c  123.  it  is  sufficient  to  allege  and 
prove  what  the  object  of  the  oath  and  engagement  was,  witliout  stating 
its  tenor  or  purport     6  East,  4 19.] 

[Parol  evidence  may  be  given  of  the  oath,  without  notice  to  produce 
the  paper  from  which  it  was  supposed  the  defendant  read  it  6  Eas^ 
421.] 

[Declarations  made  at  the  time  by  the  party  administering  the  oath, 
are  evidence  to  explain  the  real  design  of  it     6  East,  421.] 

[The  Stat  37  Geo.  3.  c  123,  against  unlawful  oaths,  is  not  limited  to 
those  administered  for  the  purposes  of  mutiny  and  sedition,  but  extends 
to  all  cases  of  illegal  combination.  «  3  East,  157.]  * 

Perjury,  how  punished,  vide  Justices  of  Peace,  (B  104,  &c.) 


SERJEANT  AT  ARMS. 

Vide  Chancery,  (D  6.) 


SERJEANT  AT  LAW. 

Vide  Ley,  (D  2,  3.) 

SERJEANTY. 

Vide  Homage,  (F). 

SERVANTS. 

Vide  Justices  of  the  Peace,  (B  58,  &c.) 

SERVICES. 

As  to  the  services  or  tenures  whereby  lands  are  held,  vide  Homage, 
(A  — B,  &c.) 

How  a  seignioiy  shall  be  created  by  reservation  of  services,  vide 
Seiffniory,  (A). —  Honour. 

Vide  more  concerning  services,  in  Copyhold,  (K  8.  —  M  4.)  —  Plea- 
der, (S  K  15.)—  Suspension  (A). 

Vide  Wak,  (B  1^  &c) 
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Vide  HoMAOE,  (Gl,ftc) 

Mtit  of  0ert)ice0t 

Vide  Dboit,  (G). 


SESSIONS. 

\Tde  AssrsE,  (B2S.) — Justices  of  the  Peace,  (Dl,  &c.) 

S)e0i9iion0  Of  parliament 

Vide  Parliament,  (Q). 


SETTLEMENT. 

a^arrtagfe^dettlement. 

Vide  Chancery,  (S  M  3,  5.)— (S  Z  1,  &c.) 

^oluntar^  isettlement 

Vide  Chamcebt,  (31^5 — 4,U9.--*07.) 

.g^ettleinent  of  tbe  poor. 

Vide  Justices  or  the  Peace,  (B  71,  &c.) 


SETTLED  USK 

Vide  .Uses,  (K5.) 

[SETT-OFF.] 

[Vide  Action  of  Assumfsit.] 

-  ■■■     -w  m 

SEVERANCE: 

Vide  Amui,  (B  10.)— Cofthold,  (Q  4.)— Estates,  (Ks.) 

S^eiieraitce  of  tgtbetf. 

Vide  Dishes,  (1 1,  2.) 


SEWERS. 

[A)  timmdgfAon  of  0etDer0»  prsss. 

[B)  Zo  tsbBtn  gcanteu*  p.  dsd. 

Vot.  VII.  z  (C)  jaun>0rft? 


i 
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(C)  Sitttbotitfi  ottfyt  fommkfBitiuvJh 

(C 1.)  To  what  things  it  extends,  p.  340. 
(C2.)  What  defences  they  may  mend.  p.  841. 
(C3.)  What  antwyniess  fh«y  maty  reform.  p^MA 
(C  4.)  What  they  m^  do  hf  iMrvey.  p.84S. 
(C  5.)  What  by  jury.  p.  343. 
(C  6.)  Jury,  how  summoaed,  &c.  p.  343. 

(D)  ^otnmt00ioner0  {Ktt»e  a  ctnet  of  recocD:— Sfntobot 

c$0t0  tbtB  fiSfM  itirifDiotoii.  p,  34& 

(£)  Mbm  C(mntigffmtc&  nm  mabz  St  tax* 

(E 1.)  For  what  causes,  p.  344.. 
(E  i.)  How  asdes^gd.  p.  344. 

(E3.)  Wh^  the  charge  shall-lM  i^n  die  ownte. 
D  345. 

(E  4.)  When  tipon  thd  Ichrel.  p.  946. 

(E  6.)  Who  liable  within  the  le¥«L  p.  346. 

(E6.^  Remedy  for  assessment : — By  distress,  p.  347. 

(E  7.)  By  fines,  am^fciantentt^  &c.  p.  348. 

(E  8.)  By  sale  of  lands :  ->-  Wlien  land  may  be  sold. 

p.  348. 
(E  9.)  When  not.  p.  348. 
(E 10.)  Who  bound  by  a  sale,  p,  9*d. 

(F)  account  Of  OBttXfL  p.  34d. 

(6)  Cratier^e  of  a  pteseatmmt*  p.  350. 
(H)  IDecreed  of  conmiiMmM, 

(H 1.)  What  g00d«  p.  3ff0. 
(H2.)  Whatnot.  p.d£K^ 
(H3.)  Execution  of  orders,  p.350. 
(H  4.)  Duration  of.  p.  BsOi 

(i)  laemeDg  foibtcmt ottbt (6tnttMiontt$. 

(11.)  By  certiwini.  p.  351. 

(li.)  By  action*  f,86l*  • 

[(K)  l£^aomg«l  p.  352^ 

'  ( A)  CommiMtioft  of  fltgtoertf. 

>  Bgr  th«.  common  law,  the.  long  might  mak«  a  commission  for  the 
survey  and  repair  of  the  bsnk^  vtaiils,  and  oth^r  fences  against  ^e  a/ea, 
befim  any  statute  of  aewerfc    lOCo^l^l.    F.N.B.  118.     '      ' 

But  by  the  st.  6  H.  6. 5.  it  was  first  enacted,  that  cbminussions  of 
swWBS  be  granted ;  and  it  prtsct'tbte  dwb  form. 

,  And  qiawby.the  st  23H.8. 5.  codBdaaMtts  ftf  s«trenf  du^'belJilre^aA 
in  a}l  parts  in  the  nalm,  when  aid  where  need  shaQ  (equir^  aocor^B^ 
to  the  tenor  diere  ensuing.  '  •"    '   i 


Commission  ;  to  whom  granted.  ^S9 

BjF  kite  St  W  H.  8*  5^  the  commUsion  ef  sewers  shdl  b^  directed  t<^ 
such  aubsti^rilaal  and indifierent  persons  as  shall  be  named  by  the  lord. 
chaDceUory  iord  treasurer,  and  two  chief  justices,  or  aiiy  three  bPtheoi, 
whereof  the  chtuq^lor  to  be  one. 

A&d  by  the  same  statute,  every  person  named  a  cominissioaer  shall 
attend  the  execution  of  the  said  commission. 

Afld  befcM  he  acts  sbaU  take  an  oath  before  the  lord  chancellor,  or 
scteh  to  whom  a  dedimus  pcOeaUUem  is  by  him  directed  to  take  die  same, 
or  before  thd  justices  of  .peace  at  the  quarter  sessions  from  the  same 
CQiiQl^  truly  to  execute  the  authority,  &c. 

And  if  any  one  sits  as  a  comihissioner  before  he  is  swofd,  be  forfeits 
40/.  fof  etery  luae;  a  moiety  to  the*  king,  a  moiety  to  him  that  shall 
sue,  ftc. 

And  by  the  st  25  Hi  8. 1(K  any  commissioner  refusing  to  be  sworn, 
the  refiisal  being  returned  into  chancery  on  the  king^s  Writ,  shall  fbr- 
fiat  five  marks  for  every  such  contempt,  unless  he  shew  Heasonable , 
Cftttse  to  the  oh|uicellor  m  such  .refusal. 

But  by  the  st.  23  H.  8.  5.  none  shall  sit  as  a  commissioner,  not 
having  lands,  tenements,  or  hereditaments  in  fee,  iii  tail,  of  for  life^ 
of  forty  mariks  per  anman^  above  all  charges^  to  his  own  a^6,  except 
babe iiettanl  In  and  free  of  some  citjr,  borough^  and  town-corporate, 
and  have  moteable  substance  of  100^  vidue,  or  be  an  utter  barrister 
at  law,  on  pain  of  40A;  a  moiety  to  the  king,  a  moiety. to  the  in- 
fonoin 

By  the  st.  25  H«  8«  10.  none  shall  be  bound  to  act  in  the  <^inlidssion, 
vaima  he  be  dwelling  ia  the  same  county* 

By  the  St.  18  £1. 9.  no  &rmer  for  years  of  laiids  within  tfaet  limits  of 
the  commission  sludl  intermeddle  in  the  execution  oil  th^  Ct^mitnssiont 
vaksft  ha  have  40/*  per  amusm  freehold,  and  then  only  as  itj  such  lands 
whicb  he  holds  not  as  &rmer. 

And  therefore^  if  a,  man  be  entitled  to  a  reversion,  of  r^nuchidef  aflet 
an  estite  fbf  life»  of  thd  anmial  value  of  forty  mark^  he  cannot  h6  a 
commisafcmdr,  for  kehas  not  an  estate  fn|7r^s^n^'*     Cal.  194. 

So»  if  he  be  seised  of  franchises  or  liberdes,  if  they  lire  ncft  decghedf 
for  the  annua}  rent  of  forty  marks ;  for  though  they  are  hereditaments, 
thisy  are  not  of  an  annual  Value.    Ibid. 

Or,  if  he  be  seited  of  casual  services ;  as,  homage,  heriot,  relief,  &c. 
Ibid 
Or,  ifhe  be  seised  otoi  Ad^oWson;  for  it  is  of  n6  value    JUL 
So,  joint^tenants,  or  tenants  in  common,  or  pan5ttiers  of  lands  of  inty 
marks  perdnman^  eannot  be  coittiuisshinefS ;  fof  though  diey  aite  seised 
per  mjf  etper  tout,  yet  each  has  only  a  moiety.     Cal.  125; 

So^  a  man  seised  in  right  of  his  wife  cannot  be  a  commissioner*  Ibid* 
Nor,  a  mail  seised  in  trust  for  another.     Ibid. 
1^  ^9i>  ^^de^n  and  chapter,  mayor  and  oouMioiislty,  m  odier  aontfm^ 
ration  ajggregate  seised^^^  trtcarporcUionii.    Oal.  195^ 
,    Sp  an  alien  cannot  h%d  cipflftmssiober;    Cd«  196^  ' 
.  .^9rs  a  lessee,  for  years  of  a  fkru^  nnles*  Kehto  idM  k  fteelttM  of  40^ 
perannunu    t^.  19?. 
.    So^adissaseebeforeemiVCailnotbeacoifllAilfiiMer.    Gi^  IM. 

Z  2  Nor, 
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Nor,  a  bargainee  of  lands  before  enrolment,  though  the  deed  be  after- 
wards inroUed.     CaL  198. 

So,  a  freeman  of  a  corporation  cannot  be  a  commissioner,  unless  he 
be  also  reliant  within  the  borough,  and  have  100/.  personal  estate. 
Cal.  191,  192. 

If  he  be  not  actually  admitted  to  his  freedom.     Cal.  190. 

And  resiancy  in  law  is  not  sufficient,  unless  he  be  actually  resident 
within  the  borough.     Cal*  29  L 

Though  he  innabit  within  the  walls,  if  he  be  not  also  within  the  pre- 
cinct and  liberty  of  the  borough.     Cal.  192. 

So,  if  a  freeman  has  no  personal  estate  in  possession,  it  is  not  suffi- 
*  cient,  though  he  has  debts  upon  statute,  judgment,  bond,  or  contract,  to 
the  value  of  100/.     Ibid. 

So,  if  he  has  it  not  in  his  own  right,  though  he  is  possessed  of  it  in 
right  of  his  church,  or  as  a  member  of  a  corporation,  &c.     Cal.  19S. 

Or,  as  lessee  for  years  upon  a  demise.     Cal.  196. 

Yet,  an  utter  barrister  may  be  a  commissioner,  though  he  has  hot  any 
lands.     Cal.  198. 

So,  a  man  may  be  a  commissioner  having  forty  marks  per  annumj 
though  the  be  a  villein.     Cal.  196. 

Or,  be  an  infant'    Cal.  202. 

So,  a  woman  may.     Ibid. 
.  So,  a  man  who  has  lands  in  respect  of  his  office ;  as,  the  warden  of 
the  Fleet,  &c.  seised  for  life  of  an  office,  to  which  forty  marks  j»^-  annum 
belong.     Cal.  196. 
.  So,  a  bishop,  parson,  8cc.  seised  in  right  of  his  church.     Cal.  196. 

So,  it  is  sufficient  if  he  have  lands  of  forty  marks,  when  he  acts 
as  a  commissioner,  though  he  had  not  when  the  commission  was 
granted*     Cal.  198.        « 

Or,  though  he  afterwards  sell  them.     Ibid. 

So,  if  a  fireeman  has  100/.  personal  estate,  it  is  sufficient  in  whatever 
place  it  lies.     Cal.  193. 

Or,  by  whatever  means  he  obtained  it.     Cal.  19d,  &c« 

But  if  a  person  not  qualified  act  as  a  commissioner,  he  will  be  subject 
to  the  penalty ;  but  his  acts  and  decrees  remain  good.     Cal.  203. 

(C)  autboritg  of  tbe  commts0ioner0. 

(C  1.)  To  what  things  it  extends. 

By  the  st.  .23  H*  8.  5.  commissioners  of  sewers  shall  be  directed  ill  all 
parts  within  this  realm,  &c. 

And. therefore  all  the  English  sea,  being  infia  regnum  Anglia^  may 
be  within  the  jurisdiction  and  extent  of  the  commission  of  sewers. 
CaLi8. 

So,  the  Isle  of  Man,  the  Isle  of  Wight,  Wales,  and  other  antient  or 
new  islands  within  the  kingdom  of  England.     Cal.  20. 
.    So,  lands  deserted  by  the  sea.     Cal.  22. 

The  shores  and  coasts  of  the  sea.     Cal.  30.  32. 
.  The  arms  of  the  sea^  creeks,  havens,  and  ports.     Cal.  33. 

But  the  authority  of  the  commissioners  does  not  extend  beyond  the 
limits  of  their  particular  commission.    Cal.  36.    ,  "  :  '"' 

So, 
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S0|  land  deserted  by  or  gafned  from  the  sea  after  the  commission 
granted  cannot  be  within  the  jurisdiction  of  the  same  commission. 
Cal.S8. 

\Soy  the  sea,  or  creeks  and  bays  of  the  sea,  are  not  with  the  manage^ 
ment  of  the  commission.     Cal.  38. 

So,  lands  deserted,  before  they  are  got  to  be  profitable,  are  not 
within  the  defence  of  the  commission.     Cal.  98« 

And  therefore  the  commissioners  may  build  a  wall,  bank,  &c.  for  the 
advantage  of  the  other  country,  but  not  for  the  defence  of  the  lands  de- 
serted, tUl  they  are  profitable.     Cal.  38. 

[The  commission  of  sewers  extendis  only  to  navigable  streams,  unless 
within  two  miles  of  London.  Vide  st  3  Jac.  1.  c.  14.  &2  Bl.  R.  717.] 

[Yet  if  the  sewer  communicate  with  a  navigable  stream,  or  with  the 
sea  above  the  point  where  the  tide  ebbs  and  flows,  if  it  be  useful  for  na- 
vigation, and  if  the  place  over  which  the  jurisdiiction  is  exercised  be 
likely  to  be  benefited,  or  be  so  in  fact,  the  commissioners  have  juris- 
diction.    2  T.  R.  358.] 

'  (C  2.)  What  defences  they  may  make. 

By  9  commission  founded  upon  the  st.  23  H.  8.  5.  it  is  recited, 
^  that  forasmuch  as  the  walls,  banks,  gutters,  sewers,  gates,  calcyes, 
bridges,  streams,  and  other  defences  by  the  sea-coast  and  marsh  ground 
witmn  the  limits  of  A.,  8tc*  or  the  confines  of  the  same,  by  the  rage  of 
sea  (Mr  by  means  of  trenches  of  fresh  water,  having  course  to  the  sea,  be 
so  lacerate,  &c.  we  therefore  have  assigned  you  or  six  of  you  (three 
quorum)  to  survey  the  said  walls,  &c.  and  the  same  cause  to  be  made, 
corrected,  repaired,  amended,  put  down,  or  reformed,  as  the  case  shall 
require,''  &c     10  Co.  143.  a.  " 

And  therefore  the  commissioners  have  authority  for  repairing  the 
walls  and  banks  of  the  sea.     Cal.  37,  38. 

And  also  the  banks  and  walls  ,of  navigable  and  other  rivers  which 
have  a  course  to  the  sea.     Cal.  52. 
So,  they  may  reform  such  walls  and  banks,  if  necessary.  Cal.  51,  &c. 
So,  the  commissioners  have  power  of  rivers,  gutters,  ditches,  ponds, 
pools,  sewers,  and  streams.     Cal.  57,  &c. 

So)  if  a  navigable  river  becomes  dry,  they  may  for  the  benefit  of  the 
navigation,  supply  it  with  water  from  another  river,  which  has  a  super- 
fluity.    Cal.  62. 

lliouffh  the  navigation  be  only  for  private  boats  for  carriage  of  the 
goods  of  others ;  for  that  is  a  common  benefit.     Cal.  62. 

So,  the  commissioners  have  power  of  all  bridges  which  stand  upon 
lands  surrounded.     Cal.  63. 

So,  the  commissioners  may  make  de  novo  the  aiitient  walls,  rivers,  &c. 
where  they  are  decayed  or  totally  perished.     10  Co.  141,  142. 

So,  when  they  make  a  new  wall,  &c  they  may  make  any  little  alter- 
ation for  the  good  of  tlie  public;  as,  if  a  wall,  &c.  mgst  of  necessity 
be  rebuilt,  they  may  make  it  in  a  place  more  commodious  for  the  level; 
for  it  is  not  a  new  invention,  but  an  improvement  of  the  ancient  means 
for  preservation  of  the  level.     10  Co.  142.  b. 

But  hanks,  walls,  &c.  for  fences  of  private  grounds,  are  not  within 
the  power  of  the  commissioners.    Cal.  54. 

Z  3  Though 
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Thoi^  th^aite  maifeto  dkdkcs,  gai$tn,  or  attewis  fv  vml^xit^g  or 
drainkur  their  pri^wte  soil.    CtL  54. 

Or,  mr  iimiog  and  securing  of  private  marshes.     Ibid. 

So,  oondiuts,  kc  tor  private  use  or  oonvfinie^pe,  iMne  i^oi  witbiii  ibeir 
power.     CaL  60. 

8o)  if  the  town  of  B.  be  destitute  of  vsatw  fi>r  c^ttl^  &p.  apd  the  town 
of  C.  abounds,  the  commissioners  caanot  MQsik^  an  order  f^u:  the  xiaUef 
of  B.     Cal.  61. 

Soy  ibey  cannot  make  an  order  for  coov^i^ga  riv^  or  qther  ^to^m 
(as  the  cut  from  Ware  to  London,  &c.)  to  any  town  or  city  for  hpjlf^ 
hold  affiiirs ;  for  they  have  no  power  but  for  draining  and  nav^gafion. 
Cat.  62. 

Nor,  for  navigation  of  private  boats  for  a  awi*^  private  ns^.    Jbid- 

So,  it  is  not  within  the  power  of  the  comniisiicMier;^  to  mak^  new 
works,  where  thete  was  nothing  of  that  nature  before ;  asy  to  make 
a  new  cut  from  .one  pavt  of  an  old  nver  for  seven  miles  to  ^npthar* 
R.  10  Co.  141,  142.    . 

Nor,  new  drains,  banks,  or  sluices.    R.  Mo.  825. 

So,  they  ought  not  to  make  an  antient  wall,  &c  de  novo  i  if  by  a 
reparation  the  peril  can  be  avoided.     10  Co.  142.  b. 

(C  3.)  What  unnoyiincea  tbey  may  reform. 

So,  by  commission  founded  npon  the  2S  H.  6.  5.  the  cowiwissinWiRiy 
have  authority  not  only  to  survey  walls,  &c  but  beeause  |be  fomwOT^ 
passage  of  ships,  boats,  ftc.  in  rivers,  &c.  by  means  of  setting  up  and 
making  streams,  mills,  niiU-dams,  bridges,  ponds,  fish^garibp,  lockflsr 
wears,  flood-gates,  and.  other  like  annoyances,  be  interrupted,  fcc  the 
commissioners  may  cause  the  same  to  be  made^  correctef]^  amendecU 
put  down,  or  reformed,  as  the  case  shall  jreqoine,  after  their  discretions.^ 
10  Co.  143.  a. 

And  therefore  commissioners  of  sewers  may  throw  down  or  refonfi 
all  annoyances  erf' late  times  erected  to  the  prqmdice  of  the  p^lic  good. 
Cal  54. 

But  the  commissioners  cannot  poll  down  or  rdbrm  any  inipajipiantSy 
Sccbat  according  to  power  to  them  given  by  some  statule.  R.  10  Cp^  198» 

And  therefore  they  cannot  remove,  &c.  any  .miU^  cawsqrt  8u^  erected 
before  the  time  of  Ed.  1.  if  it  be  not  afterwards  enlarged.    Ibid* 
.  Or,  if  it  be  afterwiurds  enlarged,  they  cannot  throw  it  down;  iKit  only 
reform  the  enlargement     R.  10  Co.  138.  b.  ' 

^  (C  4,)  What  they  may  do  by  survey. 

By  commission  upon  the  ^S  H.  8»  5.  the  commissioners  may  svurvey 
walls,  streams,  ditches,  banks,  gutters,  cfrfgref,  i^ewers,  bridgi9>  .wllf» 
&c.  and  other  impfdimeaia  and  annoywces  aforesaid. 

And  by  such  survey  they  nay  inform  the«afl7«s  wbet  d^sn^.  want 
repair,  or  not.    CaL  81. 

What  annoyances  there  are.    Cat  89* 

In  what  particular  the  defoct  MBsists.    CaL  81* 

liVhat  materials  or  monqr  ought  to  h^  provided  for  such  dnli^d^*^ 
Cal.  81. 

So,  by  a  surv^  ihey  may  detemUBi^  whethar  a  we^Amfh  sfj^^i^ 
or  other  defence  is  neoessaryt  and  in  wtot  ptfffie*    Qd>  99. 

So^ 


Commissioners  /utve  a  court  of  record.  f4d 


floy  db^  xiMiy  iUrect  the  repair  of  a  defemee,  Which  by  syrvej  ap- 
fMsua  iMcassafy.    Cal.  8S. 

Or^  tha  i«iMt^  of  n^hkig  wbksh  upon  a  survey  appears  'to  Jl^  an 
anHayadice.     Ibid. 

(C  5.)  What  by  jury.  .    . 

So,  by  commission  upon  the  st.  SS  H.  8. 5.  commisaiop^rs  are  as- 
signed to  survey,  &c.  and  also  to  enqwre  by  the  oaths  of  lawful  men  of 
the  shire  or  place  where  such  de^uiltB  or  annoyances  b^  throdgh 
whose  de&ult  the  same  have  happened,  who  holds  any  lands,  tenements, 
common,  &c«  or  may  hscre  hurt,  &c.  by  the  said  walls,  ditches, 
^ew^TSylcg, 

4Qd  t^er^ore  i|he  <3CimiDS88ioners  ought  to  mquire  by  a  jory,  Jby 
wboip  wv  annoyacuoes  are  erected ;  and  they  cannot  determine  by  war- 
T4y  or  i9tb^>wMe9  witfiQut  inauest     Cal.  62. 

3y  whbfi^  d^auit  a  wfdl»  oank,  kc.  or  other  defaiea,  ia  de£aeli«e. 

Who  are  liable  to  repair  by  prescription,  tenuM,  &o»    CaL  88. 
l¥)Mit  laad^  lie  witbin  danger,  8^.  and  who  is  the  owner.    Ibid. 

(C  6.)  Jury,  &c.  how  summoned. 

By  commi^*(Hi  th^  oommissioner^  are  autliorised  to  make  and  direct 
all  writs,  precepts,  warrants,  &c,  to  i^l  ^^rifisy  baili£^  officers,  and 
Other  persons  within  Ube^^^esp  or  without,  &c. 

And  the  ^henjpPi^  command^  to  cause  to  come  befpre  them,  &p.  at 
thf  days  and  places  ^ey  appointy  as  mpny  honest  man  of  the  bailiAviclc, 
&c.  to  inquire  of  the  premises. 

(D)  ^ovmififfiimm  ftaue  a  court  of  cccoro;— 3fn 

Commissioners  of  sewers  are  justices,  and  have  a  court  of  record. 
Cal.  128. 

By  the  st.  2S  H.  8. 5.  the  commissioners  may  h^&r  and  determine  all 
matters  within  their  commission,  at  d)6  suit  of  ^le  kimz,  or  of  anv  other 
ComphdniBg  be&re  them^  after  the  laws  and  customs  pfjUmviey  Marsh, 
and  after  their  discretions.    Vide  post,  (Hi.) 

And  therefore  any  peison  may  prdfer  his  bill  of  complaint  before 
eemmissioners  cf  sewers  for  a  matter  within  the  anthprity  pf  t^e  com* 
mission^     Cal.  129.  173* 

$o^  if  the  goods  of  B.  are  taken  upon  a  distress  ag^Qst  A9  tbou^ 
it  be  tortious,  and  without  ftnthority  of  the  commis^ipnt  yet  3*  may 
have  redress  |ind  his  damages  upon  complaint  before  the  coimpis^ion^rs. 
Cal.  773. 

3o,  if  an  office  for  a  4iatrfss  takes  more  ^ap  he  ought,  the  00m- 
ndssiofieirs  will  oblige  him  to  return  the  overplus*    Cal.  X74» 

Or,  if  the  distress  upon  a  town  be  levied  upon  one  perspn  U^ey  shall 
make  the  others  contributory.    Ibid. 

If  an  officer  buys  timber,  &c.  for  the  repair  of  a  wall,  8;p,  thQ  vendor 
shall  h|ive  a  remedy  before  the  commissioners.    Cal*  }75* 

Or,  if  he  makes  a  trencb|  &c  by  prd^r  of  the  commissioners  i^pqn  the 
Und  of  another.    Ibid. 

Z  4"        -  .  ,  •  ,    ^    So, 
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SO}  labourers,  &c.  m^y  here,  recover  their  wi^[w>  &c*  -  Ci^  175. 

But  iEbr  a  collateral  matter  they  have  not  authority :  aa,  if  A.  be  dit-  i 

seised  of  lands  within  the  level,  chargeable  to  the  repair,  Sec  the  oom-  i 

missioners  cannot  give  relief.     CaL  174.  i 

Or,  if  a  wall,  which  A.  ought  to  repair,  be  thrown  down,  whereby  i 

the  lands  of  B.  are  surrounded,  the  commissiontra  cannot  ^ve  n.  i 

'    damages  for  it.     Ibid.                                                                         .  * .  ( 

(£)  SGben  commtfdetionerd  mat;  maite  a  tor.  , 

(El.)  For  what  causes. 

By  commission,  the  commissioners  may  reform,  repair,  &c«  walb, 
ditches,  gutters,  sewers,  &c.  in  all  places  needful ;  and  if  need  be, 
0ake  new,   and  cleanse,  8cc.  the  b'enches,  sewers,  &c«  \  and  amend, 

E rostrate,  &c.  all  mills,  streams,  &c.  and  other  annoyances,  8cc ;  and 
ear  die,  accounts  of  collectors,  &c.  for  receipt  and  Iayu3g  out  money 
levied  and  paid  in  or  dbout  making,  repairing,  reforming,  &c.  wall^ 
ditches,  &c.  and  other  annoyances. 

And  also. may  take  as  many  cartS)  horses,  &c.  and  as  many  workmen, 
&c.  as  for  such  repartitions,  &c.  shall  suffice^  paying  for  the  same  com* 
petent  wages,  salary.  Sec , 

And  also  take  as  many  trees,  woods,  timber,  8tc.  as  for  the  said  wori»» 
8cc.  shall  be  sufficient,  at  a  reasonable  price,  &c. 

So,  by  the  st.  23  H.  8.  5.  the  commissioners  may  every  one  have  45» 
jper  diem  for  every  day  they  take  pains  in  the  execution  of  their  commis* 
sion,  and  one  derk  2s.  per  diem  out  of  the  rates,  taxes,  &c.  assessed  by 
authority  of  the  said  commission. 

.And  they  may  assign  of  the  same  rates,  taxes,  &c.  to  the  clerk  for 
writing  books  and  prdfesss  in  the  premises,  and  to  collectors,  expendi* 
tors,  and  others,  who  shall  take  pains  in  execution  of  the  commission^ 
as  they  shall  tl^ink  reasonable. 

(£  2.)  How  assessed. 

By  commission  upon  the  st  23  H.  8.  5.  the  commissioners  are  au- 
thorised to  inquire,  &c.  and  all  those  (viz.  who  have  or  may  have  hurt 
or  loss,  &c.)  to  tax,  assess,  charge,  &c.  after  the  quantity  of  their  lands, 
tenements,  rents  by  the  number  of  acres,  &c.  after  the  rate  of  every 
man's  portion^  profit,  &c.  by  such  ways  and  Ineans,  &c.  as  shall  seem 
most  convenient  for  redress  of  the  premises. 

And  upon  this  the  regular  course  is,  that  the  jury  present  the  parti-  . 
cular  quantity  of  land,  or  otiier  profit,  that  every  one  who  may  have 
benefit  bv  the  repair,  or  prejudice  by  the  non-rqpair,  has  within  the 
level,  and  thereupon  the  commissioners  make  a  decree  for  the  assess- 
ment of  every  person  in  proportion.     Cal.  82.     10  Co.  J  43.  a. 

tThe  commissioners  of  sewers  under  23  H.  8.  c.  5.  must  present  the 
lands  of  levels,  &c.  to  be  benefited  by  sea-walls,  &c.  by  jurors  sum- 
moned unon  a  precept  directed  to  the  sheriff  and  by  him  summoned 
from  the  body  of  the  county.  The  jury  must  be  sworn  in  court,  anil 
preseht  upon  the  testimony  of  ;vitnesses.     3  Smith,  105.     7  East,  71*3 

And  it  is  sufficient  to  charge  the  visible  owner  or  occupier ;  for  if  he 
is  not  liable  for  the  whole,  he  may  be  remedied,  by  application  to  the 
con:inissioiicrs.     Cal.  111. 

So, 


IVfien  commissioners  may  make  a  tax.  34f5 

So,  also  the  assessment  may  be  charged  in  general  apon  such  a  town^ 
who  may  afterwarder  apportion  it  among-themselves.    Cal.  96^  97, 

'Or,  the  commissioners  may  afterwards  make  a  decree  for  apportioning 
it.  Cal.  96,  97. 

r^Att  erdir  to  levy  i^ne-pence  per  acre  to  be  paid  to  the  clerk,  to  be 
9pplbtA:td^utd»  defraying  charges  in  and  about  the  execution  of  the 
commission  is  good.     Str.  1127.] 

But  an\assessmient  upon  a  town  in  general,  if  it  be  not  afterwards 
apportioiM  is  not  gcod.  R.  10  Co.  14S.  a.  R.  2  Cro.  386.  2  BuL 
197.     R.  Mo.  825. 

Nor,,  an  assessment  upon  all  the  lands  between  such  a  place  and  such 
aplkce;  ior  it  must  be  upon, each  part  in  several     R.  Eq.  Ca.  94. 

So,  ai^  assessment  upon  one  only  within  the  leyd,  where  others  ara 
ih  equal  ganger,  or  have  equal  benefit,  is  bad.  R.  5  Co.  100.  Adm. 
ID  Co.  143. 

Or,  an  assessment  upon  a  level,  vnth  direction  to  levy  it  upon  one 
person.     R.  2  Cro.  336. 

If  an  assessment  be  irregular,  equity  does  not  aid  it.     R.  £q.  Ca. 

(E  3.)    When  the  charge  shall  be  upon  the  owner. 

>         •  •        ■  > 

Jf  a  man  be  bound  by  tenure  to  the  repair  of  a  wall,  sewer,  &c.  he 
shall  be  charged  alone.     Cal.  112.     10  Co.  139.  b.  140. 

And  every  one  will  be  bound  to  whom  such  land  comes.'    CaL  90. 

If  A.  and  all  his  ancestors  have  time  out  of  mind  repaired,  it  is 
evidence  of  a  tenure  to  repair.    Cal.  89. 

So^  a  corporation  may  be  bound  by  custmn  to  repair,  without  show- 
ing any  lands  by  reason  of  which,  &c.    Cal.  88. 

So^  if  A.  and  others  drain  a  level,  and  are  allowed  a  third. part  of  the 
level,  and  thereupon  agree  to  repair  the  banks  of  the  whole,  they  will 
be  charged  to  do  it;  though  those  who  demand  it  are  not  parties  or 
privies  tt>  the  agreement     R.  Hard.  169. 

S09  a  man  may  be  bound  by  his  covenant  to  repair.     Cal.  90. 

And  if  the  covenant  be  for  him  and  his  heirs,  and  assets  descend,,  the 
heir  will  be  bound.    Cal.  90. 

So,  if  no  one  be  chargeable  by  tenure,  prescription,  or  custom,  to 
r^ir,  the  owner  of  the  wall,  bank,  or  other  defence,  may  be  charged 
for  it.     Cal.  88.  91. 

* 

.  Or,  he  who  has  lands  adjoining;  for  a  bank,  wall,  &c.  against  the 
sea  belongs  to  him  who  has  land  adjoining.     Cal.  8. 

8e^  a  man  who  has  the  use  or  profit  of  the  wall,  &c.  or  other  de- 
fence, may  be  charged  to  it ;  as,  if  a  man  has  security  by  such  defence, 
in  his  ferry,  crane,  piscary,  &c.     Cal.  91,  92. 

But  a  man  cannot  be  bound  by  prescription  to  the  repair,  &c.  unless 
it  he  dxywn  that  he  has  land  ralione  cujus^  &c     Cal.  88. 

Though  he  has  always  repaired,  and  also  his  ancestors;  for  it  is  only 
evidaice  that  their  lana  is  liable.     Cal.  88. 

So^  aAian  caimot  be  charged  as  owner,  or  having  the  use,  &c.  ex- 
cept where  all  others  who  have  the  use  or  profitf  &c.  are  also  charged 
in  proportion.     Cal.  92.     Vide  ante,  (E  2.)-* post,  (E  5.) 

(E  4.) 
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(E4.)    Wiien  upon  the  level. 

But  where  no  one  appears  to  be  charoeable  by  tenure,  presorkitiM, 
eustbni)  or  covenant,  die  charge  fibaM  b^  imposed  ^on  the  kveL 
Cal.  118. 

Or,  if  land  liable  by  tenure,  prescr^f^don,  custom,  Sec  be«nrrbtuided^ 
or  lost     Cal.  lis. 

Or,  if  land  Uable  by  tenure,  fcc  csdheat     Cal.  118. 

So,  if  land  liable  by  tenure,  custom,  &c.  is  not  sidioient,  tli^  rendae 
ghfldl  be  diarged  upon  die  kvd.    CaL  114,  118.     10  Co.  189.  b. 

Or,  tbeli^aard  is  manifest,  wfaemA)y  if  a  vqpiedy  be  net  (mmcdialeiy 
amdiod  ^beyand  what  4be  land  liable  can  fiuj^y^  the  whola  eooatry,  &c 
mu  be  surrouaded.     Cal.  114.     10  Co.  189.  b. 

So,  if  damiu;e  happens  by  inevitable  accident  without  the  finilt  of  the 
owner  pf  the  land  liable,  fee.  the  charge  ahall  be  upon  the  lerrel ;  as,  if 
it  be  by  an  extraordinary  tide  or  flood.  Cal.  114.  R.  10  Co.  189* 
6  T.  A.  812. 

So,  the  charge  of  a  new  wall,  sewer,  or  other  work,  shall  be  upon 
the  level,  &C.     Cal.  115. 

And  also  the  afminfajniinre  of  it  aft^rwm^ds.    Cal.  115. 
(E^.)    Who  Uablo  within  tli9  level 

All  persons  who  have  lands  and  tenements  witUn  the  lavel,  or  profit 
apprendre^  are  liable  upon  liie  tax  assessed  upon  llie  level,  if  they  may 
fcave  ben€^  hy  the  repair,  or  pKJudioe  -by  the  non-«epair. 

[The  level,  and  not  the  person  bound  by  tenure  or  otliepwise  to  ib- 
pair  a  sea^^bai^,  must  repair  it  wlien  destroyed  by  unavoid^ble  accident* 
8  T.  R.  312.] 

As,  if  they  have  land,  meadow,  marsh,  mill,  wood,  &c 

^ou^  k  be  his  glebe.     Cal.  100. 

Thoi^h  it  be  copyhold.    Cal.  101. 

So,  land  of  the  lung,  in  ecclesiastical  person,  fltc     Cal.  100. 

Sb)  none  can  be  ex/onpt  by  custom  or  pr8scription«     Cd.  177. 

So,  a  man  who  has  a  common,  ren^  &c.  or  other  profit  afprendre 
out  of  land,  may  be  charged  to  the  tax  upon  the  level.     Cal.  105.  107. 

The  lord  of  a  manor  for  his  quit  rents,  rents  of  assise,  &c    Cal.  108. 

So)  a  man  who  has  common  of  tui4bary,  piscary,  &c.    Cal.  108. 

So,  anv  who  has  a  ferry.     Cal.  105. 

Or,  a  Jlberty  of  free  passage  \w  custom,  or  prescription.     CaL  106. 

A  park  or  warren  within  Uie  level.     Cal.  106. 

So,  to  extraordinary  repairs,  which  tend  to  the  benefit  of  the  in- 
heritance, a  lessor,  or  reversioner,  or  remainder-manf  i^r  an  estate  &r 
m^  or  years,  may  be  assessed.     Cal.  109,  110. 

Of,  for  a  new  wall,  sluice,  sewers,  &o.    Cal.  110. 

So,  to  repairs  for  the  benefit  of  dio^eountary  in  g^ieval,  a  oharge  may 
be  assessed  upon  land  not  liable  to  be  surrounded;  as,  fer  r^air  of  a 
public  port,  &c.     Cal.  115. 

'  So,  by  special  custom  which  warrants  a  perpetual  diavge,  a<decree 
may  be  ma^e  ^x  imposing  a  perpetual  diarge  upon  landlbr  repdr,  &c 

C4L  158. 

But 


\ 
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Bpt  .tytb^  notm  the  toid^  i>f  i^  lnjnmiw  wkiobaris^  upw  }w4  within 

the  commission,  cannot  be  charged.     CaL  100. 

$0y  the  lord  of  ^wimor  owai^t  be  «ti<Nrg(4  ^  tb^  69dM44  of  i^ 
cpraMcU^    Cal.  109* 

Nor,  a  commoner  after  the  cooi «^v<fQd;  fy^iU'm  but  pf  flVi^U  ^P^ 
Cal.  105. 

A  sev#r«ip9  or  jremMn^r^^qpeotmt  gfter  »  e^tM^tfiH.    Cfd,  )09- 

Nor,  aa  mni^ty ;  for  ijt  doeff  not  i«aw  PUt  of  Judt  bm  (Amgl^  ^ 
person  joply.    Ca^.  10^. 

'HiQmJb  ^  aBOuMy  bo  piad  by  it  .wrp^miAm,  whidb  <w»et  b» 
bound,  bi^t  ],q  xe^^^  pf  tlH»r  po^afasioitfr    CML  10 f. 

.  Nor>  a  jDtffL  wlip  h^»  only  a  ofmA  pi^i  ^  n  ffikt  Wflsktb  &c; 
Pa].  106. 

Or,  an  effcei  as  town  devk*  4:Mc  (^  a  mack^.&a  tboyg^  tbiqr  /»^ 
c^ofid  to  a  pl,ace  witbm  the  Wei*    Cal,  107« 

Nor,  a  man  who  has  only  tide  of  e9^»  or  m:itiofu    Cal  1Q7. 

Nor^  a  mortgagor  for  bi9  title  ftp  r^amption.    Q9U  107» 

Or,  a  bargainee,  before  inrolment     CpL  197. 

Nor,  a  patron,  founder,  &c.  in  respect  of  bis  ad¥ow^n,  &c.  Cal. 
107. 

So»  no  one  can  be  dnurged  for  reparation,  8:c.  but  where  he  has  a 
prgudice  by  the  nnsMicc^  &e.  or  a  benefit  by  the  reformation.  R. 
10  Co.  14S. 

[Those  only  are  liable  to  be  assessed  by  the  commissioners  of  sewers,, 
who  .derive,  or  are  likely  to  derive  benefit  bwx  tbe  wprk  in  que^on. 
3M.  &S.477.1' 

Soi  to  annual  or  ordinary  charges  assessed  upon  a  levd,  a  reversion 
or  remainder  after  an  estate  for  lite  or  years  abail  not  be  charged*  Col* 
110. 

So,  mountainous  or  high  lands  which  cannot  be  surrounded  shall  not 
be  cWged.    Cal.  104*  176. 

So,  toe  Qonvnissioners  cannot  impose  a  perpetual  char^  upon  land 
for  repair,  unless  it  be  warranted  by  a  special  custon^.    CS.  156. 

So^  every  person  ou^ht  to  be  charged,  according  to  the  quantity  of 
his  landf  and  in  proportion  to  his  profit,  &c*    10  Co,  143,    Vide  ante, 

(E  6.)    Ranedy  for  aflaessment :  -—  By  distress* 

By  iy>mmi$sion  founded  on  the  st  23  H*  8*  5*  tbe  comnussioners  may 
assess*  di^itr9in«  punish^  &c.  as  well  within  the  limit3  accustomedt  or 
otherwise,  or  elsewhere  within  .the  realm  of  England* 

And  may  distrain  for  arrearages  of  every  ;sucb  collection^  tax,  and 
.assess*  as  oft  as  shall  be  expedient* 

And  therefore,  where  an  assessment  is  Wtde  \ipon  lands  by  authority 
pf  the  sewers,  the  officer^  by  warrant  from  the  commissioners  to  hini^ 

Sm^lj^e  distres9  upon  tne  goods  pf  the  party  for  tbe  assessment. 
141. 
So,  the  collector  or  oflScer  may  distoavi  without  an  express  warrant* 
Cal.  141. 

So^  if  an  assessment  be  made  upon  land,  liable  to  ihe  repair,  &c. ; 
i  for  die  repair  pf  any  wall,  sewer,  or  other  defenoos  the  cattle  of  a  stnuiger, 

levanl 
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levant  and  couchatU  upon  the  same  land,  may  be  distrained  for  sacfa  as- 
sessment    Cal.  145. 

So,  a  distress  may  be  taken  upon  the  goods  of  any  one  charged  to  the 
assessment  at  any  place  within  the  limits  of  the  commi&»ion,  though  it  be 
not  upon  the  land  assessed*    Cal.  148. 

So,  at  any  place  within  the  kingdom.     Cal.  144. 

So,  by  the  st.  7  Ann.  10.  the  commissioners,  or  any  six  of  them,  by 
warrant  under  hand  and  seal,  may  give  authority  to  any  person  to  levy 
money  by  them  assessed  on  lands  chargeable  wiui  such  sess,  by  distress 
and  sale  of  the  mods  of  the  person  not  paying;  and  the  overplus,  after 
the  charges  of  distress  and  s«Je,  shall  be  returned  to  the  owner. 

So,  before  that  statute,  by  express  warrant  upon  an  ordinance  made 
by  the  commissioners  for  the  sale  of  them.     Cal.  149.     R.  Al.  92. 

But  the  goods  of  a  stranger  cannot  be  sold  for  an  assessment  upon 
A'.,  though  levant  and  couchant  upon  his  land.     Cal.  145.  151. 

So,  the  goods  of  a  stranger  cannot  be  distrained  for  an  amerciament 
upon  A.  for  non-payment  of  a  tax  charged  upon  his  land,  liable  to  the 
repair  of  a  wall,  &c.  for  de&ult  of  repair,  though  levant  and  coueAantp 
upon  the  same  land.     Cal.  145. 

(E  7.)    By  fines,  amerciaments,  &c« 

If  a  man,  assessed  by  the  authority  of  a  commission,  n^kcts  to  pay 
at  the  time  limited,  he  may  be  aiperoed  for  it     CaL  184,  185. 

So,  if  a  collector,  expenditor,  or  other  officer,  neglect  his  duty,  be 
may  be  fined  for  it     Cal.  184. 

(E  8.)    By  sale  of  lands:  — WTien  land  may  be  sold. 

So^  by  the  st.  28  H.  8.  5.  if  any  assessed,  &c.  for  any  lands  within 
the  commission,  do  not  pay,  &c.  according  to  the  ordinance  of  the 
commissioners,  the  said  commissioners  may  decree  the  lands  from  the 
owner  and  his  heirs  to  any  person  in  fee,  in  tail,  for  life  or  years,  for 
payment  of  such  lot 

And  therefore,  for  non-payment  of  a  sess  charged  upon  the  land 
within  the  commission,  the  commissioners  may  sell  the  land.    Cal.  161. 

So,  if  a  man  be  bound  by  tenure  to  pay  so  much  per  annum  for  re^ 
pair  of  the  sewers^  and  the  commissioners  make  a  decree  that  be  pay  it 
^  at  such  a  day,  for  non-payment  they  may  sell  the  land.     Cal.  162. 

So,  if  an  assessment  be  assessed  upon  a  vill,  &c  in  general,  and 
afterwards  by  decree  distributed  among  the  owners  of  Che  lands  within 
the  vill,.  for  non-payment  they  mav  be  sold.     Cal.  162. 

So,  all  lands,  tenements,  and  hereditaments,  within  the  commissbn, 
chargeable  to  the  sess,  may  be  sold  for  non-payment     Cal.  162,  163. 

And  now  by  the  st  7  Ann.  10.  the  commissioners  may  decree  a  sate 
of  copyhold  lands  in  the  same  manner  as  freehold  for  non-payment  of 
the  lot  assessed  on  them,  for  such  estate  as  the  owner  had  in  them,  or 
any  claiming  in  remainder  under  him. 

Provided  he  to  whom  the  sale  is  made,  before  entry  or  perception  of 
the  profits,  agrees  with  the  lord  for  his  fine,  who  shall  thereon  admit 
him  tenant. 

(E90    When  not. 

But  the  commissioners  cannot  sell  Itmd  for  other  cause,  except  for 
r^on-pavment  of  the  assessment;  as,  for  not  repairing  .of  a  wall,  %c. 
which  he  ought  to  repair  by  tenure,  prescription,  &c.    Cal.  161. 

So, 
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So,  if  A.  be  bound  by;  tenure,  &c.  io  pay  205.  per  annum  for  repair, 
&c.  they  cannot  sell  the  land  for  non-payment.    Cal.  161. 

Nor,  for.non-paym^it  of  a  fine,  or  amerciament,  imposed  by  the 
coininissioners.     Cal.  162. 

So,  they  cannot  sell  land  which  is  not  specially  charged ;  as,  where 
the  assessment  is  imposed  upon  a  town,  &c.  no  land  within  the  town 
can  be  sold.     Gil.  162.  ^ 

Nor,  when  an  aissessment  is  imposed  upon  the  land  without  naming 
the  owner ;  for  some  person  ought  to  be.assessed  for  such  land. '  CSal.  162. 

Nor,  when  the  land  does  not  lie*  within  the  commission,  though  it 
be  diarged  bv  tenure  or  prescription,  .&c.  to  the  repair  of  a  wa^  or 
other  work  which  lies  within  the  commission*    Cal.  163* 

S09  thejr  cannot  sell  in  fee  for  an  assessment  which  may  be  satbfied 
by  a  sale  fer  years,  &c«     Cal.  186. 

(E 10.)  Who  bound  by  a  sale. 

By  the  st.28  H.  8.  5.  a  decree  by  the  commissioners  for  the  sale 
of  land  on  non-payment  of  the  sess,  made  and  engrossed  in  parchment, 
and  certified  under  their  seals  into  chancery,  with  the  king's  h>yal 
assent  to  the  same,  shall  bind  all  persons  who,  at  the  making  of  the 
decree,  had  interest  in  such  lands  in  poissession,  reversion,  or  re- 
mainder, their  heirs  and  feofiees,  and  not  to  be  reformed  but  by 
autfacHity  of  parliament. 

And  the  same  decrees  shidl  bind  the  lands  of  the  king,  as  well  as  of 
any  other  person,  and  their  heirs,  for  such  their  interest,  or  any  casual 
profit  whatsoever. 

And  by  this  stat  the  issue  in  tail  will  be  bound  by  a  sale  of  the  land 
of  his  ancestor  in  tail.     Cal.  166. 

Soy  by  such  a  decree,  9^  feme  caoert^  infant,  and  turn  compos  will  be 
bound.    Cal.  167. 

So,  by  the  St  13  EL  9.  decrees  being  written  in  parchment,  in- 
dented under  seal  of  the  commissioneis,  though  not  certified  into 
chancery,  or  having  the  royal  assent,  shall  continue  in  force,  thougli 
the  commission  be  superseded  or  determined,  till  altered  by  subsequent 
commissioners. 

But  by  a  sale  of  the  land  of  a  parson,  vicar,  dean,  bishop,  &c. 
seised  in  rifiist  of  his  church,  his  successor  is  not  bound ;  for  by  the 
St  1  &  13  £1.  they  are  restrained  from  an  alienation  that  bbds  the  • 
successor.    Cal.  166. 

So,  for  non-payment  of  a  joint-tenant,  or  tenant  in '  common,  of 
his  part  of  an  assessment,  only  his  moiety  of  the  land  shall  be  sold. 
Cal  167,  168. 

(F)  account  of  ofl5cer0* 

By  commission  upon  the  st.  23  H.  8.  5.  the  commissioners  may 
aisignfiiilhfiil  keepers,  bailiffs,  surveyors,  collectors,  expenditors,  and 
adbte  oflSeeM^  for  the  conservation,  reformation,  or  making  the.  pre- 
mises ;  and  may  hear  the  accounts  of  all  collectors  and  other  ministers 
for  laying  out  money,  &c.  for  repairing  reforming  walls,  ditches, 
^e|%  Ac. 

^  .Ai>dLey^..comminffioner  shall  have  4^,  per  day  while  he  labours  in 
execution  of  At  commission ;  and  one  clerk  to  be  assigned  85.  per 
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dfff  of  tli^  Misn  k€0  aslMMd  j  md  dic^  MOBatmimiM  hk^  fbiM*,  ^ 
out  of  tke  said  HU»^  kc^  tor  Aiuifpi  t»  i£be  dirk  temsoMi  iiflMfcr ' 
wiithf  ba<Ai(^  tHMcm^  fto.  r  Mi  fv  oil^^  ascbof  ' 

or  any  six  think  reasonable. 

(G)  Cr^er0e  of  a  ptesrentmEitt 

If  any  be  aggrieved  by  a  presentment  before  comaasiSiOiers  <lf  sew^Mt- 
ht  WMf  ttmmud  tiy  putwUitmeoL    CaL  l^j>  171^ 

Att  1^  thibgr  doBs  by  tke  oomibissioiierB  by  ditir  swffw  w  nor 
tmvfMibltf ;  finr  Ifaqr  do  Ast  as  jottke^  and  if  it^the  am  of  Ibe  ooort. . 
CA.  179« 

So,  if  they  fitfeany  &r  aicoatanpt  in  oonM^  k  ctftii^at  lit  ItavtMdk 
Cil^  I7S; 

So,  the  traverse  ongfat  to  be  taken  b<fagedtf»eeogthaooinna'mfan»ra» 
CaL  172.  f 

(H)  0ecwer  of  tbt  wmmnwfottertf* 

(Hr.)  What  good. 

By  cainmiisina  upon.dR  sL  25  H.  0^&  the  remniifldiea^fD  nHy 
iikake  stBttttn^  otdfamces,  and  pvovisbil%  tot  the  fiafagnnrd»  redrsM^- 
Sol  of  die  wemiaa,  fta  eftor  thelaw^  aild  eHstotfs  of  Rodutajr  MawW 
2^  aifasr  imia  oim  wiidoins.  and  discietioiisi* 

And  by  the  st  23  H.  8.  5.  they  may  malfe  laway  didiitaiiee^y  sImL* 
dbe«teilr  and  da  every  thnig  matitiiinad  in  thdur  gemirtiMioat  atfc^^^iog 
Uf  the  tma  neaiiing  cf  the  sattie;  and  the  aamt  laws^  Acr  to*  slfimBiK 
repeal,  and  amend,  as  the  case  shall  require. 

.^id  Aerdbfe  tke  eooMBianotlera  aoajr  make  ndea^  ordcfeisr  Md  de- 
crees, in  all  cases  within  their  authoriQr  aed  ecAnmiiskitf. 

tn  it(/bKl  oaaes  Aqr  hate  jnriidksCiony  tide  aate^  (C 1,  &;c«^«-»-I>«— 
El.  8cc)  .1 

And  the  otdersi  and  praeeediiigb  ef  die  oomnii^ieneiii  aeweltaadie 
<5MttmiMdti  itself  sbdi  be  in  Enf^ish^  and  net  kiLaim,    I  Sid.  7^f 

Attd  deea  not  requiie  so  aferiet  a  firaa  aa  an  iadiotnj^Btt    1  Sid.  70^ 

If  hdmtgfiB  A«  to  the  H^eiir^  il  need  mot  saff  what  estate  he  ban- 
R.  1  Sid.  145. 

(H  &)  Whtk  hoL 

But  a  de(Me  by  dmnmissimters^  will  be  ttrfd,  mAestt  it  b«f  at'^bltfftgf 
to  kw  and  justice ;  for,  according  to  lileir  dtsc^tion, .  httporCs  t^af  .  1^- 
10  Ck).  140.  a. 

So,  fhey  cattiiot  pursiio  UrW^r  atid'  Mstbnttr  of  Romirey  MaY»h^  h6t 
warranted  by  the  g^eral  laws  of  sewer«,  except  in  stich  phtte^  wha^ 
sbch  customs  by  usage  have  been  allowed.   .  R.  10  Co.  140.  tt 

(H  3.)  Execution  of  ordet^ 

By  ccnmdasktt  noon  the  sb  ^  H«  8.  5«  tke  connirfwkwara  are 
attdioris^  to  compel  by  £atreS0|  fl&«s^anMffoieai«Btay,aiid«cbirpaBiidi#i 
nients,  ways,  ormeans^  fte«  all  they  find  iiigl^eiitorrebtfiiiig^itttbe 
^otks^  i^paiacioiMj  &c,  <>r  n^ligetit  id  tke  doe  aawrutka  of  dM 

•       a      ^  ' 

(H 4.)  Duration of.^    .  a    ..  ,:.   .; 

cTbft  nords  m  di6  su  ft  H.  8.  c. s.  s.  t?;  ^ EAws,.aM^  dterees, 
ma  orduiadeesy'*  and  die  words  in  the  ^  tttSk.  e.  d.  <<  bwi^  tfr- 

dinances, 


Remedy  for  defaulftf^tMe  commissioners.  Sff  i 

dinances^  and  oonstitatio^^'ire  un^  to  fei|>ress  die  same  diings; 
die  dttntioD,  dierefore^  of  t|ie  clecvees,  &;c.  of  Commisnoners  of  sewtcsy 
dqpeiuli  txfoB  the  prpriaidu  of  die  latter  stattiiee.    d  £asf,  109.1 

(I)  laemeii^  fin:  Defaaf t  of  t&e  cmad&fAxmm. 

(1 1.)  By  certiorari. 

If  die  commissionefsi  tittft^  tt  otdfti*  hi  m  mMO  out  of  their  juria- 
didioiH  the  order  may  be  removed  by  certiorari  into  B.  R.  and  quashed. 
IL  S  Cro.  SS6.    R.  1  Vettt  67. 

And  if  the  commissioners  proceed  after  a  certiorari  allowed,  an  at* 
tadiment  shall  go  against  them,  and  they  shaS  be  fined  for  their  con- 
tempt.    1  Lev.  288.     1  VaK.  67.    1  Mod.  44<    Ray.  186. 

Thong^  by  the  st.  19^  £l.  0.  the  commissimiers  shall  not  be  com- 
peBed  to  return  any  df  their  c^rcKnances^  ]a,i^f  or  doings,  'of  wder 
lit  their  bodfi  laddsi  dr  ff^oi»  for  diat  cam^j  fyr  this  dSn  not  nda(« 
to  returns  to  b6  lAade  upon  cetHarani,  but  to  tbt  i«ttiCaof  dusir  decfie^ 
in  chancery.    R.  iLev.  288.    1  Vent.  67. 

So,  if  the  contempt  beoutragteous^  they  may  be  imprisoned,  i  Vent 
ee.     R.  S  Cro.  SS6.  ^ 

Or,  indicted  for  a,pramunired  Per  Twiftd*  1  Mod.  44.  R.  2  Cro.  386. 

So,  a  certiorari  lies  to  remove  an  order  for  appointing  or  removing 
a  dork,  &c    2  Mod.  Ca.  SSL 

And  if  die  certiorari  be  quashed,  another  may  be  granted.  2  Mod. 
Ca.  SSI. 

But  where  an  order  is  made  for  repair  upon  an  inquisidon,  findim; 
that  he  ought  to  repair,  die  court  will  itot  grant  a  new  trial,  or  quash 
the  order,  excq>t  where  tk  pafty  coatfetitil  to  die  repair  in  the  mean 
tilde;  aiid  if  found  that  he  ou^t  not,  he  shall  be  reimbursed. 
1  ad.  78. 

^  So,  if  an  order  be  mod  in  pM^  it  Aah  be  confirmed  for  so  much, 
though  it  be  quashednn'  the  residue.     1  Sid.  145. 

So,  a  certiorari  cannot  be  demanded  df  fiffht,  but  sfaaE  he  la  thadiil-i 
credon  of  die  4oare  i^ion  proper  cause.    9  Mod.  Co.  SSU 

[The  preponderanoa  must  be  vary  strong  against  the  ptopriely  of 
an  order  of  commissioners  of  sewers^  to  induce  die  court  to  grant  n 
certiorari  to  remove  it,  sinse  by  delay  the  country  may  be  imiti(ia«bd4 
8  T.  R,  S120 

[Issues  set  by  a  judgment  of  th^  commisnoners  may  be  disdiaf|[ecl 
Qia  motion,  thou|^  a  certiorari  would  aOt  lie  originally  to  remove  their 
cnrder*    Bunb.  61.] 

[If  orders  are  removed  by  eertiorarif  and  comiiiiMeRffrs  offer  fai 
try  any  issue  defendant  will  take^  which  be  refiises,  die  court  will  aot 
thereupon  grant  procedendo :  but  they  wiH  not  file  die  oidera  till  the 
otgecdons  are  first  debated,  that  they  may  have  it  in  their  power  to 
send  them  Imck.    Sbr.  1MS» 

(1 30  By  action. 

80^  ill  adtltMi^liei  igaiiMllMM»aiaiBsiMMc%  oc  thsae  whoiMliby  theif 
fme^  iftfaif  d»tty  ddm— rrf  JMJr  andwiiMit-   Gslit.lfe.M5» 


<o    .fe' 


85*  '        SHIR 

[(K)  IPIeaBttig.] 

,  [It  seems  diat  it  wIU  be  'presumed  that  a  place  allied  iti  pletduiK 
to  be  a  sewer,  is  a  common  sewer ;  at  sll  events  U  will,  if  it  be  furtlier 
■lU^  that  the  tide  ebbs  aud  flows  there.    3  T.  R.  $$»,}  ■  ^  -  i 


SHEEP  EXPORTED, 

Vide  Justices,  (S  10.) 


[SHEFFIELD.] 

-    [Under  M.  3»  Geo.  ty  cSJ.  the  cxmrti  bwon  of  SheflMd  and 

E(»]csb11  hare  no  jurisdiction   over  resiants  within   thnr   preoiticiS) 
iililws  the  causes  have  liltewise  arisea  therein. ,    6  T.  .R.  S42.] 


SHERIFF. 

Vide  ViscounT, 

Sbmff'0  court. 

Vide  County,  (CI,  ace)  — C6urw,  (Oi.) 

SibctiS's  tocn. 

VideLiiT,  (A  — B.) 


SHIP. 
etebiv  in.]  infra. 

t  sfttps  art  enritletr  to  registtg.]  p.  ssa. 
t  must  be  tegiStercD.]  p.  353. 
sin  anD  sale  of  sbq)^.]  p.  sss. 
gage  of  isbws.]  p.  355. 

won  SfcllMi.]  p.  355. 
:atte  xelatitts  to  Sbips.]  p.  356. 
M  tOttiBe  to  ebivs.]  p.  3SS. 
I  tureor0bip0.]  p.  356. 

Itra.]  p.  356. 

[(A)  2Dtoncrsf)ip  «i.] . 

^  at  UWMIW  bur,  ««bip  pnicfaflsed  hy.oio  palttMn^- Irould,  ev 
&r  M  cmnton  im  oaacemed,  be  oaaeidcnil  partnmhip  iMwpertyf 
Mwiligli  llniir  litlM  eppeu,  hy  1i»  certificate  of .  eegiites,  to  be  im   ■■ 
juDt  Bat  dietioct  end  eenuMe;  they  ere  jnot  DeiiiillMiiilii;  the^pro- 
|NXI)r, th«refcn,wUl, on  AeirbelilaTiptcy,  fool  Ii«rtaCil|e^i«hi( estate.-. . 


TrangpT  md  BiOe  ^  skips.  iSS 

-  The  policy  of  dM  reipstiT  M^  to  exdiMle  fera^  intMcst^  biBriiiili 
shipSf  is  gained  b^  simply  naming  the  owners  in  the  certtfieate;  the 
specificating  of  their  interests,  the^ove,  is  not  reqotted  by  thbsa  acts^ 
conseqiioDtly^  sudi  specificatkm  is  not  made  by .  tbem  conclnsive  (juA 
by  tbeir  <^ienition  only  cookl  it  be  coociosive,)  upon  the  pastML 
4M.&8.  450.] 

[Piesmnptive  proof  of  ownership  in  a  vessel,  is  not  itiinrtted  by 
evidenee  or  an  antecedent,  attd  a  subsequent  registration  in  another. 
4  Epst.  ISO.] 

[(B)  tBilbat  i^ip0  are  enntleD  to  re8i0^ 

f  A  shb  which  appears  from  the  sentence  of  condemnation  to  have 
hem  connscated  fi>r  engaging  in  the  sUve  trade,  contrary  to  46  Geo«  5. 
c  52.  b  not  entitled  to  reguitiy  under  26  Geo.  S.  c.  60.  thou^  the 
jndge  has  certified  that  the  fhip  was  condemned  as  bwfid  prbte* 
I  ]a.  &  &  26S.] 

» 

1(C)  SQtat  muisit  tie  r€0i0teretiO: 

[A  foreign  built  ship,  British  owned,  need  not  be  ie|pslered. 
2B.&P.2090  ' 

[(D)  Cran5fer  ana  0aie  of  t^ip0O 

[A  title,  whether  legal  or  equitable^  to  ships  within  st.  26  Creek  S, 
c  60.  can  only  be  acquired  by  a  bill  of  sale  in  writing,  pursuant  to  diat 
statute.    5  T.  R.  709.] 

[A  ship^  whilst  it  specifically  subsists  and  is  capable  of  being  used  as 
suoi,  for  die  purposes  of  navigation,  is  an  object  cS  tiie  r^istry  acts. 
10  East,  143.1 

[Sect.  15.  h  16.  of  St  34.  Geo.  3.  c  68.  on  the  transfer  of  ships» 
extend  to  every  case  of  transfer;  therefore,  to  one  where  the  diip 
though  not  at  sea,  and  though  absent  from  her  own  port,  is  not  ao 
absent  but  that  an  bdorsement  on  the  cerdficate  of  registry  may  be 
made.     8  East,  511.] 

[Sect.  16..of  sL  34.  Geo.  3.  c  16.  appUes  as  well  to  die  sale  of  the 
entire  ship  as  a  share  or  shares.    3  Taunt.  177«] 

[A  bill  of  sale^  which  does  not  truly  recite  the  certificate  of  re- 


gisthr,  is  a  nullity.     7  T.  R.  306.] 
[The  deed  of  m 


[The  deed  of  assignment  need  not  recite  the  indorsements  on  die 
certificate  of  registry.     1  B.  &  P.  483.] 

[The  ddiveiy  by  the  party  of  a  cop^  of  the  bill  of  sale,  for  die 
poipose  of  entiy,  memorandum,  and  noUce,  pursuant  to  st  34  O^  3. 
c;  68.  s.  16.  is  essential  to  the  transfer  of  a  ship  at  sea.  4  East,  lia 
3  Taunt.  177.] 

[The  names  of  the  proper  officers  whose  signatures  lire  necaisary  to 
l^ve  vahdtty  to  a  cortincate  of  rq;istry,  need  not  be  mentioned  in  a  bill 
of  sak  reciting  the  certificate.    4  T.  R.  161.] 

[The  acts  by  the  officer  of  die  out-port  to  indorse  the  entry  of  the 
tniosfer  on  the  oiOh,  on  which  the  original  certificate  was  obtained,  to 
asdka  a  msmorandum  thereof  and  to  notify  the  same  to  the  oomr 
in  l>p"d«",  ponnant  to  34  Geo.  3.  c  68*  s.  16*,aie  not 
to  the  tnmsfer  of  a  ship  at  sea.    4  East,  110.]  .    , 

[The  proptttjf  passes  by  the  indorsement  on  the  certificate^  nocwith- 
VouVlI.  A  a 


=  »,»«.„...    ■fVimilMr.J'^'  ■<•'■  -Jl  "»IJ  .xUir.^n  v.li 
,  L  ..„  ..  94  OW  S'.rt.'M.'t.'  ISl,"l«tMr«W  tfU'ilillrMllliMleUiM. 

L  and  slull  be  signed  Dy  the  persons  transferriitf  Wu  Muffrty 
foiiM;^^l'eeliie<<t%l''Mk,>W  «M»9>lHr<MC«id»>)EiEa  I» 
I'i'iX^VyicliSUdtMetoent'jMMit'lMMnMw.tMpe^ 
''itmdrixkl'to  milii  ^^try,  bUwrWlM  ^h's^Iej-  elMi4IMS>^  ^#«e- 
MaH ^tfieHaali)'iKtn*ai>^m  Ui  nH^hiMfc *bcli<{>iiiifewi«ia- 
"  apt  limiting  any  time  ior'aeitMii^ry.  Tki^MStj  iMitt'* 
*  ""  '  ''^et«%Jlle'Visai<;»t'ft«-br«Mem!t4<la«'l(rit>IH'<<n)e 
S'Ali^  m-WtSliOil,  »  bd'Wmntt'll  «i^iie4»il1%e 
H^vcn;  (?»<«  «|lj><e  eieention  of  tld  eOl-oTMlei  Aid  OgitgHliMa 
"SfWt'tt^ie%e'm'^  iWrtrttt'tf  tdirfifianii  'SUfcsei|UDitf -hwriitijl  the 
e%l  df  (^efeathig  proptirtjr  'lilready  voMed;  »filtf^^tM  tIl««Mtilifarwt 
■^  lijif  Ing  Wn  'done  in  a  rtasdnable  time.  «  M.  tt  S.J**G  a'lil  s'lT  1 
'  ■ '  TAft  In^i^rtttt  (»  tite  ortlfc»te'«f  feJIiMj?/ iiaildtli^nibjlilhe 
'^^^  bf9  c<^y  oF'sw;]!  iltdorteMentld-tliti^wnonkisdllitiMMl  to 
niklte  registry.'punOBnt  to  tile  statiiti^  isthe  eiriy  iliit<tll'df<iOmmliig 
the  transfer  of  a  bfa^fst-^ea.    S.£m^^407.    rS«iith,487.    S  Taunt. 

the  indorsement  should  be  nf8%  atthe'fliiie  oFMstii^the 
reasonable  time  afterwarfs. '5  Sfcnitfr.-SW.'VWst, 


''1U. 


I     rjSn££r,  the  rndor» 
„))M,or^<V(win  ana 

„   .[TDe  course' to  be 


,„  i.Lf'jv  >.vui«  w  i^e  pDtsued  under  the  registry  t.&'im  the  Mmfer 
^,of  a  ship  Bt^eB,' registered  at  one  port;  to  a^urchaser  1rcf{fl!btg*at 
,uff9her^  <s>  to  register  the  ship  de  novo,  id  her  own  porc' '  1^'Med 
she  retyrn.toiTia-.old  port,  that  an' indorsement  -of  thte'tmiitfia'fltey 
^bp  fPlffle  on  "fier  certificate ;  nor  need  acomr  ^bf  the  bfB.WWlteilje 
'  Miitnh^  by  tie  purchaser;  nor  needui'in^rsemcttt  W^Ulb  franafer 
^ijfiWB^e'oi* W  certificate  within  ten  days  afttrlier  ertWd'fti-'Sltfteld. 

].  „iCTi«  ^wdotfiMn^V.df  a  Tjffl'of  irfe  of 'a  rfi^;  ttw  ^trtiAr  of 
igiymeny  the«!in,,,i9'not  valid  wtlhin 'the  registfy**s '^rf8K'ii«  k 

;. ,  i:;^^  which  is  cancelled  and  vpld,'  even  llitiu^'ft^tWstlr<eM>illed 
in  consequence  of  obtain'ms  a  fownei''- r^^giStei*  (fc-"ii«*,V'%feiA*tfaB 
riqvdid,    2  gmilj?,  «27.    6  JEas^  1+4.1  '    ^    '  ^    .-(luh^^.i 

[The  St.  26  Geo.'s.  r.  60., ' ifildtclM  tHnl  BrftWr-^j^. flC^  bfe 


entitled  to  certun  privileges  anif'bM'^b,  by^wtr^W^weOM^'dltein 
-to  the  cMraers  of  H^iiUVtii^Utli^  4tmiii\  iH^t  there shodld  be  a  cer- 

a«flhd<»i||)erttbWJMfflsbiR,WfilffU«Ioi«ij 

luiTtatiniM  ^iSWl^^tt  lgaHft^''t^«  bill.  (    " 

hiflf  %,^BjB(|,»M,««^iited 
S»^»§'i^'»w»«w«»Ffl.-"  .... 

butio  which  abstract  the  date  e£  the  con4«n 
s ttlkMlf nutlfkav.i^  l(h(rt.l783,  w^jpijtlbr  IfJ 
lo '  one  mentioned  i&-  the  original  certificate  oJ 

•the 


-*«iiViflf  %»^BjB(|(»M,««^iited  a  bin  of  si 


M3(«»r- 


Litlt  'tUDli  thifl. 
Ae  i-mtijr,  lint  ihe  iktowiif  .n(tt^».lIiaiii!!|,M,j 

iiMMiimiiiMiHitiww  «raiMM(i5w%!  f#i^!w  « 

limllHlilUiiiHiilHitluLIKir'jiti'iBiiBf'rtA'rf  4^W^f!i^i(^ 
i«Wl*l«,<ll>«l«6«IWl!p<11»^;.;«^«,  407^    .) 

-**l  <lii»ttrim,^f>ifM-w>»>^iWf'fr^ ... 
-nil  «iii|iii«iV*i)iy.>ii«mfi!iirjii»nig>i;j,.j<iMi°;[w,. 
ouainti  v-fc»(,|iaj«,,,.),A»t,»(!M  ,„  ,  „,•  „;,„„j|  „ 

ul  (ilifuilMr  AR^WMulory  Jgf;«ei9«iu  tor  tbe  ^pk  .(ri^  a  sliipt.  fniist  ^te 
«liltiltgt»ffjiigam  V'  M  ((»..?.  c.  60.  Si  1 7,  juarfl- ',  ,1  ^Bt-  ? Wm 
Jn„»TC     .-v.,  ,,,  :.f^E),q9t«j4gj  OflftJIWi]      -  '     n-.l  -Ml 

^rfllAii:5Ptt'WP?*'"^"**lt  «»>cilt«l  by  tbe  muter,  j; who  I^Uso 
,ttBW)XTA}*  tefAymeat  of  monev  boirowed  Ibr  repatnng!  tV  '^^wwl, 
ifawdby  stipulating  that  the  ■*  ^ess^  should  be  and  relndn  %  Micijti^iiy 
iJBHijirjy^ypm  fiv the  repayment  thereof,  and  that  as  well  m%k^ 
ledaMSi&Ctfa.ueiai)]  vessel,  should  be  boiind  in  the  ^jelUf  dim  ^  so 
t/i9iWK^f  operates  as  a  morteafK  of  the  vessel;  sd  tliat  i9ie'|«irAluBy 
^Kt((it^.4WssfsaioQ}  after  which,  his'right  is  not  defeisibVby'a'Btit^ 
..nmat-«A«,tioQatthe  suit  of  another  cr^itdr. '  STI'EL'ffi^;]''  '■''' 


t>Li;C4:Afjl^,sit}e|  with  a  stipulation  that  it  «as  ftiade^.'al^  tt-fteiV  _. 
.NfMStjn^j^r.'^ioQey  lent,  and  that  the  vendee  ItlUlif  seV'a^tt'tl'ahiilEr, 
is  a  coottact,  not  of  lien,  Wt  of  inov^ge  or  ple^.'  ^S^fv^aC^igh 
"'ofa  sMp  bj  diie  BriBsb 
,  afld  tlldtlAi  nkW  be  a 
nft'h.in&i  " 
i-iiHlMi>yjf-  S&ee(l,3.  ^m.M\>,  unJeSS  it  re(5t««lhc  fieiMtMtd  if 
registry. 


'»ialii>yjf-  S6.(5«l,'3.'c..eG  S,!?.,  CmleSS  it  *e(5t««lhc  &««« 

njistry.    s'T.  If.  toej" "    ■''  ';'■;■  .;         .:.'>';■'     . 

fS  bCn»  t™^-!^ ■•(«¥? >yS»y  of  n><ir1g!8*.OT'Wrf6o*Blrtttt'lhe 


«|l^ 


^si&n'SMa  iiSa  „-,- 

aiini'fcrWit'i»i((«i''1 

■s(6r  iigaiiifet'aj 

,  ahly 'of  otHw. 

Ji«oCthfe' property is  tii^riL    

,sp''actL'%ut  the' shV.>1<«'t"r«l>'«fl«idtf  laitetKn 
uiij^ii  tbdt  B.  Kits  Vot  endlldd 'iOTi  ttnMtfaHaiia^nle 
WaiiiW  ■  S.faint.'Wh^  '■  '■    •■■'  '«■»-"'«  ■fc'^.»  iri  j.,J 
■'li'eMlcA.by  an  Jlistnnlem  <%Attai|^r«>4|Mnitev&ce 

'  '^-"■■•^  •    '■  >■■■■■■'••■ -A  «« '•  '••  !' .r  ,:,„-,»  ,,r„  of 


IJIT-J 
lit  Ot 

■/.mimA^  AiMitoaiiier 

IiaikWil«i'>«iJ|ib/|lia>B. 
,i«is!|X>VJf«H>lMlWiiM 
oC<illif«e#Aci>T«l>Mtbe 
H>l  tfcMNfr  lMsb«lia»tt 
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of  it  to  be  a  contract  of  sale,  but  which  is  Toid  as  such;  since  that' 
would  be  to  substitute  j^d^j^^iiti^  contract  to  iufht^  the  parties  intended* 
Therefore,  a  creditor  to  whom 'a  s'hip  at  sep.  is  spid  by  a  bill  of  sale^ 
void  from  not  reciting'  fiie  ctrdficatd  6f  i^e^fstify  under  st.  26  Geo.  8. 
c.  60.  s.  17*9  requires  no  lien  for  his^4em«id-by  taking  pussessicm  on' 
its  return  to  port.     S  T.  R.  406.    .    .  .  i  ; 

[(G)  Contracitfl!  rejla^iog  to  $hipB.] 

[A  contract  to  return  a  sum  of  mcmey  if  B.,  a  seaman,  did  not  pro- 
ceed with  such  a  vessel  on  such  a  voyage,  is  not  an  undertaking  that 
B.  is  a  seaman.     1  Taunt  65.}      .  \   '    iLl 

[The  valucfpf  ffi^rs^im^  b^  recovere4^jt^(^h^,s^l%qpib^^j|l^  in 
dock.    3Burr^i592.J 

[A  covenant  to  pav  the  plaintiff  a  certain  sum  of  monqr  yearly,  in 
lieu  of  his  share  of  tne  profits  of  «  v^^  as  a  part-owner,  is  not  dia- 
chaimd  by  the  capture  of  the  vessel,  provided  the'  property  in  her  be 
not  dtered  by  condemnation.    Forrest, '4.] 

[(H)  iDtctm  relating:  to  i5|jip0j 

[A  decree  by  a  vice-admiriLlty  oourt^  made  upon  the  petition  of  the 
master  of  a  ship,  reported  upon  survey,  not  seaworthy,  or  repairable, 
so  as  to  carry  the  cargo  to  its  place  of  destination,  unless  at  an  expoise 
exceeding  the  value  of  the  ship  when  repaired  for  the  sale*  thereof,  is 
void.     10  East,  US.] 

[(I)  iForfeiture  ot^ip^.] 

[A  private  vessel  is  forfeited  by  the  contraband  traffic  of  an  officer 
placed  in  command  bv  th^  board  of  admiralty.     IS  East,  IS.] 

£The  seizure  of  a  ship  forfeited  under  the  navigation  act,  devests  the 
property.     5T.  R.  112.] 

[Seven  terms  having  eh^sed  without  the  attomey-seneral's  bringii^ 
on  the  trial  of  an  information  for  a  seizure,  the  court  directed  the  vessel 
to  be  returned  without  security.    S  An^t*  75S.] 

[In  an  information  upon  seizure  of  a  vessel,  upon  affidavit  of  injury 
from  delay,  a  writ  of  delivery  was  granted  on  securi^,  after  two 
tsrms ;  the  defendant  watted  three  terms  more  without  a  trial,  and  then 
inoved  to  discharge  the  ^ec9gpizmGie;>  t^ci  ifourt  held  that  the  .crown 
ought  to  have  six  terms  in  all ;  and  that  a  reasonable  cause  of  delay 
(absence  of  witneisses  abroad)  should  be  idlbwed  after  the  six  terms. 
S  Inst.  805.]  .     .,.    .  .^    .. 

[(K)  g^MtutejBtO 

[The  statutes  24  Geo.  3.  c.  47.  &  i^  Geo.  S.  c  S2.,  do  not  so  clearly 
mark  the  distin^fj^^  ^t^j^raff  |^^,di^I|p^t  ,aQr^  o£:<^esseIs  there  men- 
tionedji  as  .to^super^e  evid^ce  upon  it.     1  Anst.  23.] 

[X  refliWl  by  tiife  fiiastrf  to  deliver  upl!6'tK^  6wn»^ffi^c^llcate  of 
rqgistery,  is  no  offence  Wt^  ^t^34  preo.  %  ^^68.  s.  18.     IS  East,  91.] 

[A  ship  purchased  D^  >  Sritr^h^ubject  ^om  an  enemy,  under  a 
IMM^is^^cb^Uki^'of  a  country  in  aiiiity,^'  wilimiKslii4ftQteJS. 


C.60.  s.l.     1  Taunt.  856.] 

f     J     •  Vide  MERCHANT,  (E  5,  6.)} —  NAVIOATfONi  (1 4.) .  ,^  . . 
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;<^N  0^'>: 


(    357    ) 

iJidl  03riJ2   :dn.'^  :-  f/' '   ■ '^   •i/-*'       '.        '^'••r-  l-*   J''?:-''./  ■'   •    '    '•'   u   *. 

,9i£<s  }o' Hid  fi  yij  1'i^t.i:  v  J^  ■    ••■"••    ',      o'\'.  ■    '•"'I' 

.8.oe0  9S'.J8  ,obmTW?''?H4»f9A?ri,9i»,,(}..^,&<:.).,.....,,  ,,      ,      j  i,,^., 

-oiq  ion  bifj  yilUH(y>^  i:  >  '^^  K  ^(  ..^ /»^;  i      •  >-  r  fi-'  flm  nt  .in/:i)rroo  A] 
Jfcrfj  ^ai^isbr/fj  .in  J<iii  >:a  .  /v-/    ,  .•  /  -:,  n.j  it>?// ja  don^  iiiiv  b^jk 

SHbOTINGl  Moyr  i     .nr.  f,r..^  «  .iff 

-sib  ion  21  (ie»ij7/o-J  .'.''.  s*  :;  klJ^JJ JTF-  '•''^  •'  -  '^  ^<-'  ^''"  '^"    -'•^  '^^  J^'>'^ 

i,iii 'Jo noui) .-•«  -..'i  >  -'  SIGNIFICA'VIT.  •        ■ '  ..•  .-f.  A] 

^l.iir!;,rV)V    ...   .    -Vide  EXCOMMENGEMENT,  (B  3,  &<J.)  '     •'"   '•  ^^  "'^ 

^fi'^n/'*  '1/  »i   '  .         •  ,.  .'f>  2'  :> 

SIGN  MANUAL.  ^     f'^' 

Vidfe  PitMB-B,  (C  7.) 
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SILVm  IkllNES.       . 

Vide  Waife,  (H  1.)  s   .   /.    :  "       /  -  >  i.vjq 


■  • «  -t 


.'  <v- ''' 


Vide  EsGLisE,  (N  5.)-     ""' '  •''*  '  ^':  ''^^  ., 


..^«x'  ,...  v.      ..  •.  :.   SINGLE  BILL;-'     _..i...  ;.ni;.....x.-' 


r   *    r 


^k^sfpoa  t'.-./Tfv';-  ':?.'.   /' .',  •yf-*A-^'-^-*^Av    ;,  ; » .rv^  ^.-ru-'^a  rvr^T] 


'] 


.(C4.)       r  ,.-v   „,,,..T  V     J  .a  .od.'^ 

w^i^fiVidc  XciioN  WTON         Case  FOR  DEFAMAW6^,'i[^l,  &c.) 
'^W^^  A  a  3  SOCAGE. 


Vide  JU8TICE8,  (S  8.)  * 


Vidr  AvMUWT,  (B  1^  &&) 


•   ,-,  ,.r 


Vide  PLEADEIL  (8  W  i».) 
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SORCERY. 

Vi4e  Ju8Ti£S%  (&  19.) 


A  ■''.I  V   ^     !*  :  ;• 


^ae e  of  jetduiii 

Vide  EccukiJOTicAL  TknoniB)  (C  15.) 


.i_^ 


[SOUTH,  $i;A  COMPANY.] 

[South  sea  UqeDMai  are  ,«iiiiinF£d^  ^4^^  pmr^br  vessel.  4  M.  & 
S.  16.]  _^^       ^  '  '    . 

[Tb^  cannot  operate  retrospect! very.  ^Tb'ereTore^  the  insurance  of  a 
ship  trading  within  the  exdudft;  }&|^jfe-^il^  >Nyt  made  avaihUe  by  a  sob- 
sequent  licence.    4  M^  8c  SI  ijQ.]     . 

[A  licence  is  unnecessary  feJK  m  cabhriajje  home,  in  a  king^s  ship,  of 
bullion,  the  proceeds  <sf  a  neensedadveBtore.    4  Taunt.  787.] 

[Their  books  are  ff|Nl<BWi  of  their  iimM^-gfanted.    4  Taunt  787.] 

[The  open  trade  swctioii^  Ky  "irtr.  k^.  7T.  may  be  pnoaecuted 
without  fishing.    5  ^iit  8*4^5  »^  ^  ^ '  a  \ .  n  i    ^  / 

[47  0. 3.  s.  1.  c.  28i  has  p#i'a  JatoostiictkRjopgation,  and  repeals  the 

St  9  AmoL  &  21.  ^'^to^^Wt^^^l^y  ^^VVM^^^^^^^I^^  S  M.  &  &  11T«] 

[And  does  not'l^^doie'^  ^MdU|g^"  m^  not  an  insurance 

thereon,  within  Jj^  ||^itnve  |in^  J^  A,||l|^k};|(fwn  to  have  been 

captured  (rom,  but  w|iidbu  though^the  tact  was'unknowni  had  been  re- 


[SOUTHWARK  COURT  OF  CONSCIENCR} 

[The  (SoHthwark  Court  of  Giitai^Ho^  hea  no  juri8diction  over  causes 
arising  fixtm  n^t^ffk^^^j fciiiftiiunpfe.^ ? ;L TnwBtf.ggg J. 

[Rendence  within^  the  jurisdiction  of  the  Southwark  Court  of  Con- 
science gives  jurisdiction;  though'unkhown  to  Plaintiff,  and  though  the 
defendant  canyon  bis  businj^^llf  ditli€|9i^pise  arose  without    15  East. 

[The  ezoeptioii  in^ti^e  sUtut^^b^^a^  kH  dfi<l^flkdfh6t  merely  those 
in  which  the  rodwsticb  iftbyAaet  qf^^    I  T^HPL  ^.    JBut  a  reduction. 

le  dHiftiil  eontrac^  h  hjkfwW 


sUpuIated  by  the  terms  of^e  tiAglfM  eontraC^  h  hjkfwW  14  East,  844.] 

SPEAKER     ^ 

Vide  PAaitXiciiaTi  (fi^si: ^  G 14.) 

SPEGIAI.  OASES, 

[It  is  ordered,  that  |6ib  iki  lasl  4ay  C^lIMMlkbnas  term,  38  Geo.  8. 
all  spedal  cases  to  be  set  donpi.by  the  clerk  of  the  papers  to  be  aigued, 
shall  be  entered  within  the  first  four  days  of  the  term  next  after  the, 
trial  at  which  such  spedat  Cffies  alnill  have  been  reserved :  and  further, 
that  such  special  cases  shall  nerier.be  set  down  for  aigument  on  anj  of 
the  last  four  days  ^tenn.     R^.  Gen.  M.  88  Geo.  8.    7  T.  R.  454.] 

SPECIAL  DAMAGE. 

Vide  Action  on  the.  Casb  vim  DsrAiiAxioN,  (D  80.  —  G  11.) 


•mmmm^m^m^tmm 


/.   u\  ,- 


SPECIAL  BLEA. 

Vide  PuuDSB,  (E  15,  9cc) 

SPECIALTY. 


«      y 


1      .'• 


Vide  PAWUI««OT;f<l>.ji..T7u^9r)   ,,;ni.U.n..od.iv. 
niunuzai  an  J..ei    S^lRITUAXi  OxFJ(*S*«^,.  ,,"„,",;'.,'/ j,,,/^  I 


.f»    - 


•    4 


SPOLIATION.  .  nb  vjf  byi3  to3 

'Vide  DisiiEt^  .(M 1.)  ^'  '  "•    •-'>  '-^^^i  ;'-"' 


J 


* '  'r;.  ;..'••    SPORTS  UNLAWFUI^  '  .^C\l.:.:ii^.^ 

r  '*■;  Vide  JumcEs  of  the  Peace,  (B  4sJi   '"^^  '  '^ '  '  ^  . 


i    1*^       .^  -.  d 


•     », 


#   »  •     *  B 


SPfilNGING  USR 

Vide  UsESf^  (K  7.)  . 

' ' ■ — ^ >  ,  ■.  •'-■ 

STABBING. 

Vide  Justices,  (Mli.) 


STALLAGE. 

Vide  Market,  (F2.) 


J'' 


STAMPS. 


t  tThe  aumwous  acts  which  have  been  passed  on  this  part  of  the 
re^mue,  rendet  it  necessaiy  to  refer  the  reader  U>  them,  without 
Attemptuiff  an  apstractj  ^ 

•  i^^  isteSp:^ving  been  u^  for  an  eBectoal  purpose,  it  cannot  after- 
ffeS."  6^ eis?^^^'  ^"^  <rf predsJjr  anylar  natui*  Pf  f^ 

^ti^'!^S!^^^l'^ ^.K^J}}^^^^^   *"<*  therefore  impj^?! »» 


1     4. 


^  S^Ii^  *9'^iy  ^^"^^  ^^  v4  24i.  vide  1  Anst.  45:3 
«  ^«he<«se  of  a  deed,  a  stamp  U  only  essential  to  il»  admi^^ilitvin 
evidence.    LofitS^l.],  ^     i  ~  ^^ 

mm^  |?**"'^^!^?%f !*.<'t$^<^^  io  void.  T  T;:b, 

^USSJ^^^'*^-^*^^^'  "ilto^fl^  iminaterial; 'a  motioih 
^^X5  *^>     **?  **  w^  of  ai  rtamp,  is  defeated  by  a  subsequeirt 


j:^-!'-*^  J     ,.••■>       r^    ~  "-AV"-"'  »  m*auiu,  IS  uci«»ii«u  uv  a  suusequeiu 

4SS:fe|^'^r*'?: :-  T  T*""*-. '  ^*-  2  B.  c.  c.  s^'  1 1  y5^«?5. 

-JS?!?!2^n»S^!^  or  higher  value,  of  an  impioi^rMra. 


[A  stttiip  of  g«^t«^  y«*elJUnib#xui»ipM^^  is  tiifficiflDi,  |iio. 
Tided  there  jisa  stamp  in  the  s^odiilftpf  mt  kj^ntical  fp^oii^and  that 
where  ib^r^gd^^wnp  is" made -up  at  difl^feht  sums,  imposed  by 
diflRnent  acts, .  and  OCV'siim  is'appEcabTe  to  a  diflbrent  funid  awro- 
priated  to  the  public  q^Hci^l  Jtbe/stiainpSn^idiflA  is  likewise  apphoible 


to  the  same  fimds,  and  in.propQ^<m.not  ji^ss  than^A  ^^  regular  stamp. 
1  East,  B6.    8  £ai^4i4r''&fc'd^Bairt^  $12.7    '^  ^  > 

[An  ancient  wii^;!|g  iB^Ck^  itBrnpsiwlth  meiiii^ression  now  in  use. 
4  Taunt  80.] 


[In  the  case  of  a  warrm^  q£  ,at^pfiy«r.dafea«inccd»  th^  defiMiasnoe  is 
covered  l^  die  stamp  to  meWavMiti  ^1  N.  R.  879.] 

[In  the  case  of  a  cofop^sltionrdsed^  only  one  stamp  is  requisite^ 
though  each  -creditor  executes  sepfurately.     1  N.  R.  2780 

[In  the  case  of  sepaa^'oGE^^jhone  boo^  irhare  the  obligation  is 
ibr  the  selfsame  thiig,  bbiy  ^aistiMap  is  i^ftUti;  ^'  1  N.  R.  274.] 

[In  the  case  yC^  Kreem^  ^  uudarwritera  to^r^f^  to.  artutration, 
the  agreement  ^d  the^award  require  only  single  stamps  each. '  1  Mars. 
585.     6  Taunt  17i:] 

[In  the  case  of  an  ogreeihei^relatiTe'to  prise  shares,  though  seversl 
as  to  each  person,  one  stamp  <faiy  is  requisi^.    13  Easl^  285.  n.] 

[In  the  case  of  an  agre^ent  by  several  for  a  subscription  to  construct 
a  dock,  a  mngle  stamp  is  suffident     IS  East,  2S«  n.] 

[A  petition  in  bankruptcy,  "f^tBying  distinct  orders  under  several  oom-> 
mission^  requires  several  stamps.    18  Ves.. 438*3 

[A  paper  containing  contracts  by  several  persbns,  relative  to  different 
things,  tnough  stamped  with  a  single  stamp,  is  evidence  for  one  where 
the  stamp  appears  applicable  exdusiVely  to  his  name.  12  Easl^  6. 
i3£ast^841.] 

[That  an  affidavit  entitled  in  several  cases  may  be  read,  it  must  be 
im[iiw<aail  with  a  corresponding  number  of  stamps.    3  Taunt  469.] 

[In  the  case  of  admissions  to  the  freedom  of  a  corporation,  the  first 
oolyof  several. admissions,  entered  on  one  stamp»is  gOQd«,XN)i]g}|'f  17.] 

tAn  awlurd  under  seal,  delivered  as  such,  requires  w  afinekHiitttsip^ 
ib%:    4  East,  585.     17  Ves.  2S2.]  .  '    i  ••       '  n.rvJia 

lAu  appraifement  staipp  is  proper  for  a  v4uation  py,  i:eS^«|i^/^ur- 
ddbt  to  an  agr^mdit.     12East^]«]  .    ....),.,    wf8f>Ti^w 

^  \^Ak  instruuioit  auAorizing  Uie  execudon  of  adesdiij^is^,  jfisi^ 
not  be  stamp^  as  a  deed.    4  East^  4SI)«J  .  , .,;       .     -  .  .  ^  n  A^ 
""  DJ^gi^ttieiit^  Whether  rfeal  or  p^i^i^r  uey  are  jAabl^MiAiS 
2  Taunt  488.]  '  '  •      V-,         . .... : ..       .  c^  |..^  xo'^3 

4lWdl,ar(6;    3  East,  326.]  ^  j.      ,fkJ     .sori^biva 

CAw  writing  which  woul4,b^.im,e^i|4»Q^ 
TOUoatt,  must  be  stamped,    t  M.  &  S.  445.    But  a  slip  of  pamtfft 

^  ZJf^  i^greement  to  confess  judgment  for  a  sum  exoeeamg^9Q«elPt*f' 


'tHnrdiawiv^r^a£n iotseparately  is  miaer  201. Valuer  no  stpigp A[iwm>- 

site.    2  Taunt.  S8.1 

^^^^-'  [An 


MK  STAHfV.' 

atUni^iaimmtf-k bnfartt iiiilMiiry  t^iiiiwipil,  mKhtM^ 
•PgiMt  pmclivi  <4i  Ub   aT.ILMfc  a.  :A„)iwm4K  ibi.,A>, 

the  other  party  on  dwir  joint  accoanL  13  East,  7.;  [4,>^Mi;r^mant) 
tcKMboajblteaat-fio*  tanaaatclW.  :njt,]|in„iM'Ill>«Htwi)l.' 
are  eoatsacta  pelating  to  the  tale  ofgQoda.^  r  ?^  7oM_  s 

.  [8lil4>bid  tU«ak£iM<!taaaM>>i«$D,tba<tlNl«r«g|K|t;t«jBl«P. 
4t>;i;rc  .'teain*wl9«>Illb>IUttl«lafigt>afJM.;«SMS,i{l9r,|Ul), 
a*».n»3-'    1         ■'  f   /    '     .  .:    ■      r    --,  ;„;„^,„  ,„,  ^„,, 

£A  letter  wntten  by  ooe  wbo  moagia  aoother'a  trade,  ^tp^jng,  j^p^ 
gtrw'fayadilK   I  111    Ui  lbeawi».Ja  shIM.teUiMljnpims 

<T.B.1W0  .•■.■.,■'      ■;,,:';  I    .i,k4j. 

i<Cn>«da]<]:dsUchraidiiiigl|t  ia<UtK!(dkd<<rti>i4w  aTiimr^ 
iho^itianittobeiued^aAennll^   1  Sa«k-Milh3  l.yirn«jjnu  n, 

<fn«'«Hd>-"at>l<g:a|  baDtaira!r-  aiMDlMilriH»l.iinil|iaK««im« 
adws  ■*«t"»jP;»M.>:.  ■   ■    ,  :.    ''..ov.-,.  „„:,-, 

':«<#0iMBWafmianvi»uwlaMboMq^ 

[The  traoait  fiom  Scotbh  ID  EnaUall  p<«ti  ia  Mt.fllyWWWitV' 

t<'ikiM.«M.>  eSmMx.iaa,y  -..:,.  ,  ,  .■.-,:o,m,,iii 

[As  ikU  ikiiple  leaaea  aa  Ihoa  nidariol.  Bint  bll,alMl|i«i,,):TlJb 

7»s.:  i.-,„rri 

•tAee%BiiMnt'cif»hail«.*luni»t  aadBraadl,  di4  nat^iMlB^xe- 

qnirc  a  stamp.     1N.K.S70J  ' 't  i.-.:>'^- 

-CAphiehlgcKaHWitntii^  bytroataeaiqfacharilTiWbfl^thoiufi^pwtiea' 

tOMiMead,  4»gt  vaeqta  it,  ia  eaea^t  fao  the  rfD^.  <  M.  ft  &  MM 
tC^ptenJiy  IfwiaiomieniMof  agrepamti  »twl  »itli«aHllJt«L.^B^ 

{BetlBMtfon  filed,  eqd  copy  deUrend  to  the  exdwipHf^  lafvtlilt 
ttanad.    aPrice,ll«.]  -      , 

_XOopy-4t'*  jdJgMpK.-iamaiiiff  a  daareei  aaed  not  he.atvnp^ 


nee4«sal7,  ofthenstof  bia  propertyria  diat)wi#S'jafri|iftJMiuiiW7 
■Itgidto,  »4j»»tteU>M^  Aia4>i  ae:wiiil»ai;ii»Bila»  Urttjthe 
propaty  in  sAlfll  Olio.     1  Friw,--4S6.}:    i!  -  ..<;:  .<';.v.>W. '«..  oiu  ti 

--:  ''.  [Legacies 


stmbbj^  ami. 

'>||iaH4U>'M^tWi*tadM«'<Mpa^>'nriaiiMlttiD9ak||iiD(A!|< 

MmnfTi'Balkmii.y; ,:  ■  ?i    :.  ■  •:-;  m  ,<-..,,  ^.^.\3» -Ji 

I|nVU»%ai'Wkii<i%h>|irlltiol^<if«legBoy'>iaiaWailudU9.i 
•raaWilblinijjaMI/tiirt'iialiiiil  dMixll  «iil|Ui»lli  fairilkMA«e,' 

doe*  ttAKmiie  aa  Englisb  stamp;      tM.8ES.BT.     E  AjfknnVu. 

5^rt|iMHttgJ3 '■''"■"  ^-  ■•'■-  <">  ^'  '  ''^  ■  ■   ■■«  '".'-■  'o!  a33:;i3  t.^i-  J  AT 
■■WjiWMijrlniHi^MBl  toiaaafCji  btt-tdasK  tUM^xfm  »» 

■UmMd.    1  Man.  29.    5  T^nnt  538.]  [.^^ri  Ji  -I'  a 

<<[WWMdf  lyJM^IiiiiliKriJ.IHbn ;  by  <il»hlh^^vrfM;i<igiMB-|to 

an  nnstanmxl IdtidhlWit  I  S.Br*r^Mlu7~  ;«i.'  .-.<  ut ."  ,<  u  ji  /huniii 
"(nrai>r<h°fa«wl*«lt'i1iili<iHi.o<l««it  |utWJl>'«a(MiqMn^ 

othar  not,  aaiioadai7  endcma  of  ka  oooteots  m^rbeigitfeii'.lipin  pM^ 

inriM&siiWIl'lorilri  laMamfMjmm  nii  liii  ilajlaijili  iiiillMli  >Hin 


rypstaiaped  uutniments,  executed  aVroad,  — -*"^  H  rtlil  liMir  'T 
■ItMliiiitlliMMttll    ■JrT-l>>aM.J        .  .-    .-•.  r  .,.-;,;„,/ 1 

[Tbanft«BtBHatofa«itDaaT8nH*iU]i7,  lEaat,M0.0  j.      ' 

»I1lwyiliiiPt<la>l^»i«lln»l,W|iil»d,  aMbctka  tetawAaMiltl^ 
patties  implieiOy  coatmue,  15  East.  449.;]  „ 

vCJtbtiOM  MMi-tlat  •  taHm  «nni»iiiw  it«  liiiai  ^1  [il  imtmnfiit, 

W  stcAoi,  ft  K  ft  P.  Slt.4  atfadifaMnf  pMpDaaa  Im  <irhM^  Witior 
itAi^ped  famtnoaait  is  admiflsiUs.]'. .  - '  ,    ...i.^] 

[noof  cm  an  mdjctment  far  setliiig.  fira  te  a^biu^  «itii.»ltaitl  ^  d^. 
kttdlln  instnrs,  ot  aniailiisamil  an.liMi-p«lityUlca»l»gJWn»- 
^oarftothathonse,  1  TatDit.9&;]  :    i,^i.:-.-    .::.,,'[<.,. 

CAnd-a  lease  addscad  toprere'tfaitfiiteresjalKi^b^pBlA^Opui 
aatien fcrtbmv Valium  8  Taunt.  S6A^  an  natsueh.}  p;i  -i  vu  > 

■tfatia'TiWeBoeBtllwanr.MlilMi  >lll  liMHIIliti«»Wil»IW>-»lll»»a 
Iba  inatnnialit  a  tha  onlr  pnMof  tbarftti  6  X.B,  Abi.iMllt.l^in. 
tWa-CL'M^O  ■     -     ■      -  .S).»,'.l.rfTI.--;::s,jn 

"^ffilHBartuletlnH  iitpayant  casnwt'lli  lllHndi-ltOlMilliMI 
Diay  sue  on  iheiUgaifdanailli  7  T.<Bjtti.  ^SaAMlxl  XawUUill] 
"'gi'tAMelHiy  Ik  iallM  W (»Maea«  l»illVMI..Wstas>gfflg,,  i'Xhe 
iostniment  in  thisT  basb  iM»  A'  deed»  -vliUi  mn  dditcivd  ^U'pme. 

liHisti'wfii         ■■    ;>;  :•.  - 

les.    Thasiiromsfc^a^iiUltMai 

wts^tH^^a^ 

s.  Extension  of  die  tima  of  saijuM. 

«Hia<^«><utf:M  -mdi'wdMu'!  *% 

-'    Interest  datlmd  ft«in  «aB^^^ 
janaatillAltesiBlMMfaalfeasilimsi 
'Ma«iel»«-^Sitty'm*>Mi   ^^_ .,.,,  _ , 

Wnjl'ilttiriabpis'ii^aaicaarr.]  ■  :  :  ,  V.  1  ,,..•.:.  I,  .-..■,  ., 
""Sni  MtUanUwarinuUiiak  mimifiimjaivevm  iMPS  bf  .Sws 
onlkeo^vatomduty.     4  M.8lfcSS,Jji:(  l      jv  a  ok  ju  yj- ,■ 


IVni&re  ibe  AkdiactJhiii^^  under  c«e  entire 

sunif  ^tohe  thereafter  d^fcUved,  Ate  vf^yed^''  Ihe  stamp  must  cover  the 
fractional  parts  of  lOOLin  eadi  interest    l5  East^  601.] 

[A  bond  for  the  payment  of  nml  is  liaMetaugiiniiarduty  with  other 
bonds.    2  M.&  S.  88.]        ;  |  t  /,  (> 

[Bond  for  securing  money  already  advanced^  and  to  be  advanced  in 
HiMuiil  turrent^  mnaQ  -  WMfOM  tdEsreoct'tdw^pSwttfSAm  K8ilB|^a.90H 

.(  £1me«l«fi&MI#|4ayd)i^6ttat>^reiitb6dtt 

c.  149.    4  Taunt  876.     See  the  new  stamp  iudLj;  -^^'^  riaiHo»4  ~ 
'  [Covenant  by  the  fiither  to  clothe  and  maintain  the  apprentioe  is  not 

a  **  benefit,'*  within  t3»f9rtm*^  ^  f  >^7«^^i:'; 

[Sdpulati6n  by  tl^e  oppreptfce  to  allow  his  maist^  2s,  per.  week,  the 
master  to  allow  him^wages,  is  not  a  benefit    'l  -M^'tc  S.  151.] 
'  [Or,  bv  the  apprentice^ 4uwly  himael^with^eoessaries,  the  master 
to  allow  him  a  weekly  ktiA  (unless  ^u'cn  stim^  'Is  shown,  not  to  be  an 

[Or,  by  the  apprentioe  to  allow  the  master  his  earnings,  or  a  part 
1  Ea«t,  601.]      :  *     ' 

[A  warrant  under  seal,  to  oontus - jadghifSit  rtoid  release. errors,. is 
withm  the  exemption^ in  stat  37  Gw«  d«  cUl.. ,  4  East,  481.] 
'  [Qose  copies  may  b^  used  as  evidence,  witliout  any  additional^  to  the 
commcm  stamps.  1  BUc  286.] 

[The  case  of  a  bequest  within  the  meaning  of  sthe  clause  in  48  G.  5. 
c  149.  schedule  3.  not  paid^  retained,  satisfied,  or  discharged,  dll  after 
10th  October,  1808.     1  Price,  411.] 

-.  [The  residue  is  to  be'coat^ted  upon  the  aggregate  amount  of  the 
residue  of  testators'.property,;  as  it  stood  when  executor  delivered  into 
the  staiiip4>fltce  the  note  of  what  he  intends  retaining  of  residuary, 
liegatee.'^    Wightw.82.]     ..::.,: 

[In  an  apprenticeship  deed,  a  larger. sum  than  what  was  paid,  may. 
be  stated  as  the  fee.    5  Bast^  dOa  i  2  M;  8c  S.  838.]  : 

[Penalties  undfir  1  Ann,  sesai  2^c.  22«are^iicucred;by  erasing  names 
and  dates  upon  le|t«9^  qfattpmey,  made  in  England,  to  ccJlect  debts 
abroad*    5  Burr.  26^Wj  •     .      .    -    , ;   ,  * '  ,    .  \  >       .    ' 

■    L.  I        '    '^   :      ,  )  '     -   . 


STANDING:  MUTE. 


:ii  »i(J  mvAii  r;J5rtfAl?JDING.."SBlSED../  4.^  (ki 

Vide  Ck>vBNAiiT,  (0 1,  &c.)     >' -  '\.  .a 


■  X.   ..t'f 


:    -_,    ,      ViDB  Ck>uRTB,  (L  1,  8tc.)  —  Waimb,  (H  ftrf)-q      .  . 

STAR-CHAMBfate  nnnfifn 

-.     ,   •^!."'e.«.(v,iM^coij«rt,(jC^— ;La  v-i  CT) 

j.uO  (.2  a)  i    .13  .......    STATE- 


f»rf»  1370-)  t^am  q  -i  ^  •♦  ^Vide'^^Frtftif' '?fl^'^^*  i-^'tit.-tvMh  f^d  oJ  "  tfnU'! 

STATUTE..     ['>'-' r^z.U2   .8bnod 

FEiTURE,  (C). — Justices,  (S  1,  &c.)  —  PARLiiraf|^^(4Sj[  Igp,  Sj^fcrmr^ 
—  Prohibition,  (^S,i  ;  :.7.  ^-  ..  •:        : .  Ti    .<v.>,  jfufji'J'  l^    .G^-i  .d 

<II5  9'l   Oi   l:-ll    ,'1*      r,    ^rT**"*:."*  r  "*r;  T"!  V>  :;.'.-  C    fTUtl  wollfl  Ot 

Vide  AcnoK  opoh  Statute,  (G — H-fl)ifr^.!Pi:fiW)E^^,^^8i^, 

Vide  Chancery,  (SDl.).      k  . -.  u::,  nommoj 

'  '    *^  r     •  =  %tmu  agdinat  gfdmfttgf;  .  :;  "^  ^'('fi 

Vide  Pleadeb,.  (2  W  26.)   ^.,  ,      .,  ^  .,^.,^,  ^„), 

©tatutt  onimitatimwi.  v;  ohti 

Vide  Chamceby,  ill.^*Wl7.—Tt^r^{q.h-^if^^  ^ 

Statute  Of  a^esw  ;;r  ■'':?• -y^  „;^^^' 

Vide  Uses  (B.  1,  «•) :  ,d    .:  ..    nj  ei^  baiajf?  ad 
—  ISde  Statxjte«Stabls. 


ST  ATUf EiSt  AJLE. 

i)  iS^tatute^imtclmM  diuOTStQlGtrAftv^  ^ounti  tig  ft. 

p.  366*.  ;.    .1 ..'_ ',-''  c-^;.  iVLi;  jJ  aat'' 

B)  3Rccogni?ancg*  p.  867. 

;c)  3fn  Uibat  manuKC j^ait^tUtli^igFecoffmjanite  Wnw. 

p.'^Qt;  ...-HA  ■''  —  ';  >.    ,?.  J)  .aTHUoO;iaiV       ,     ,  , 

(D)  Crecution  upon  a  gtatnte  or  rrcognt?ancg»  m  toftat 
manner  ^tm^ : '  i : :  :*  ^ at2 

(D  1.)  Before  (tlx)  pwiyorit  4«»  p.  368, 


•gttS     ■v.V.n-'i  '^'»nT^:s'.S«pjtn?T»iBTAPLBi'"i*'^-r-iU?  j<\ 


<'•'•'"  ''■-'■'■  ^     SbaUfee  certifik  p:«68.  'A  '  '^'■•'' 

hiu(  J  I  il~  '•  'i  .■:  '    P»vQ9»  ..    .  '.     .  !•  .J.    •  1.  ■•(.liiK.]  ion  a'>'.>l>ini 

(D  5.)  By -extendi/acias.  p.  3706 ' .. '  >  ;T    .p2  .>{  if)  i 
.=•■=•■  -'(O  6.f -jLiftfthrtJ.  pt  87-1.  •  "■   '•■•.  ■^••'  <•'  •'•  >-^'"  ■•<' "  ii 
(P  7.5  Ae^xtent:  —  When  iffloi^^  |<.'^Ii  "'^  '' 

•:';rv/'M.iJ.r>vheii.not.  p.872. .  •• : '."  ••■•->3t.fj  os 


'  'fiy  the  sut  II  £li.  d!?Aeton  Bumell,  i  xneW^himtihiij^  6^us^^%^^ 

debtor  to  come  before  the  mayor  of  die  staplei  &G.  and  make  Ire^c^i- 

zance  of  his  debt,  whidi  sba^lbee^tesedtoDdie  roll,  with  the  seal  ottbe 

debtor  and  the  king,  in  Custody  oF^e  mayor,  &c. 

o  i.Sy,lkeMt.4er  Jure,  lsEd.l.  he  AM  tf^nie  feefbrt.^  iMiy^  kc. 

i</or  ^dur  suffitient  n^ai  ^wotn  tlMreto»  If  the  mayor,  &cl«anBiot  atteiid, 

ivndiadwowledge  his  debt  and  Jigi^  of  paymoot;  aiid  the  gecQgnigeqce 

M.shflU'behirDliw,  and  thQ  x^  douUei  one  p^  to  remain  vitb  lihe 

mayor,  ^c*  tbe>olher  ii^th  thederk  thereto  nained ;  and  the ^lerk jball 

•  isbluKati  ohIigatioDi  to^whioh  jtb«  aeal  of  the  Aeb^r  shall  bar  put  with 
iitbe'kmgV.aei^  ^c^{  of  whidi  the  goe  part.shall  remain  with  ^mpjgr, 

&C.  th0 other  with, ^iskrlu 

.  U',^ fly,wfcteh  statmw^iwjrqry  .with^the.frtgstaWes  of  t||e  atqilfPi  may 
I'laln  »tacif;niwi«w  <^  4MrchmtB  of  the  ttmie  fcr  merg|i^adig||  ffjy  of 
(i»MtifOfif0iltfbk^0^  Vide  tbe  at  t3  H«  8. 6» 

Theiderk  of  the. staple  sbdl  Jl0.fi«JM4isrihf»kin^,i|lhp«^ 

s>  dbaif^ihim»  MdibapMjamthivr  tfJMs  l^0&w«.    F«  Jftp.  )6jU  ;f:u 

*  .X)^  the  yangi^^mtmrneif  iaeii^  a  mil^ .  fHit  :«f  .-cfeutfiMr^ 

'  ^mayM>  bsiUA,.  fto.  I#  iUiOhwige^  hiipp*.  and  ^qhi^ofi^^  &i¥»^bj^  wi^l^M 

does  not  dwell  in  the  town,  or  cannot  attend  his  office.  F,. j^^9*  <l'QV^ 

Or,  if  he  has  not  lands  sufficient  to  answer  f^^rj^f^isppp^iqfi^ii  )^id. 

If  the  statute  1^  p0lia^^}?ia9§tmt^^.  9ti^lh4SihiniW»  mterial 

part,  it  will  be  void :  as,  if  there  be  not  two  parts  »ui\ed»    Jon.  58. 

Or,  with  the  seal  of  the  king  and  th^  party.    Wm.  B4.    R«  M.405. 
If  it  be  not  before  th%'  itm^  iS  tdie'towfr  kj[)]^oinfid%d'. W4life4tairfe. 

Though  he  idleges  a  prescription  to  takie  !^*  thoUdi  tUi^^^^ldtlice 

Or,  before  one  baili^  where  thbte  afelti^fiibr  botfaf^lttMlilt^tie 

'^^•'irilbeh&inh)nca:'^Wb.W.'-''    ''      "  '    -    '^  '^nq  .fb  ,1102 

So,  by  die  st.  8S  H.  8.  6.  no  ioayor,  &c.  of  stifle  shall  \A&  i^re- 
t^  vnI  \     .  oognizaDoe, 


In  what  fnam&»miim(KTm/&lifimce  binds.     <aB7 

«  of  the  same  slaple^  l»wmlly  tx>ugpi  ^  sola  between  them^ 

^'^^Vt^misac&'BPk'd^tiuA^ifc^ti^^  as, 

if  it  does  notpartieularize  any  day  ef  paym^t'j^i  then  it  shall  be  paid 
praseDtfy.    R.  oont.  JAtiJ^.  ,  R.  ««e.  p^ltote  J.t  a^iJ^^l )  Win.  83. 
l€3i.R.M.    Bridg.lSU;:    s        .    ^         ':/,-,l  c.jMM 
If  it  be  inroUed,  liovgfa  not  by  Ai$  hwid.nf^^tleA^ .  «1^.  8S. 
If  tfaegBfCy.hpjfotj^.i^nrc^      B)i<£,..  ...,;:  r  -  <  i  ^ 
8<s  tke  ccnui^  may  say,  that  (he  (XMiiiSQr  f^^j^Ji:fijihi  mayor  of 
L.  without  saying  any  thing  of  die  statlite  of  Acton  Buraelt '  ft.  Dal*  75. 

ELSSS.S55.    Vide  jhdita  Qtterdot  {A). 

najuSssnm^M'tm^-fiA^  ^^  J^ik^vfnkm  aiiimns:  itfqtfiy  be 

>.ijm4^  «n,dbUg9Mop. .  B.  jCro.  EL  ?56, 49«.  j44r  ,]»Iq.  40^..  XSpuld. 

"'••'''^•-     •■■'-;,  (B);Hecp0ni5an«;  •     ■•'.::/::;; 

"^-  ^:iK«ti<2rH.«.^tlle^t^  justiee  of  B.:R;^rt€.*&4ttd(dut  of 
•  tliAh  IM^^M^^  df  die  slaple  at  WestaiifisMv  alid>%H»<MeifMeftK>f 
'  ^Lbiidto;  ^faey  ^tflke  reie^iaaAote  iiiid^4he  sed  efi^ie^paMg^KHmiW' 
:<Mgi%''iu^'the  seal'wfaidi  the  king  shall  &0{Mhit»'  atldilbetMidind 
'/ttameeif  the  dilef^Mtibei  flw.  befixre  #liom  ^sdiiMricriM^  :^  ^  ,vn/>in 
"  The  Ung  shall  assisn  one  in  the  dty  of  L^ndooj  isino,  <lqr4iinuUfior 
<  "ttepn^  iffaaS  wi4te  and  kirel  the'Aeog&iaaMe  itv  tiM>#dDgind^iitM39iime 

to  renudn  n^ith  the  justice  who  took  it,  the^odidriwtlh^ht^iwritstfj  ^^^ 
t  -'^  And-MHtbe  tequeM  itf'the -cMkoiV  hiB^  MtcJBIt»r w  4*AiinittiBU»r, 
- '  sbitt  ^ettiFf  the  tecogniisance  under  his  seud  iiMft  liisaeeiyf  ««iaaiiidhahe 
.conusee,  «e.'shaItha¥e>lftepFoees^^<fifteciili^iUfdsad¥|ailag^^        a 
"kMrte  staple;  •  TMeirdr^MsrOLSMLMQ.'     •  ••  *^  ->  2  'o  >  ':  '->  ^^rr 

Bntitis  MifkcieBt,  tf^l'^  fiMAlA  by^^««rilM9'4hMie«i9«ic09i^ 
'Mirii'WMft,^  >iivMidM  4uijft^  by  ^IMon^ier  wider  sflil,  '^  $0kfdtm 

'^"^lIittP#^ei'4%oegiii2ttikolii,>^  e    .i   1 

^&  .nut     •L.j.'i,j:i  i:ij  .*.  .w^',-.-/;  j;  .:•  <.'  ":  t,  .'   :i.<  V  .,<i  fi.^   :i  ^'twi 


^ 


JO)  J[n  Uibatpianner  a  0t«m^!<»t  t«x»ipi^ti^e4)t^ 

If  a  statute,  recosnTzanoe,  or  digUh6  extend^  t^,xfsiefs\&fLwi^  m 

And  if  both  the  statutes  are  extended  ana  ay^gniy!  l^Jhe  sl^f^^r- 
son,  the  prior  interest  will  be  merg^„i  ffVeof^^^X^.  ^yjd^^^pqrender 

.  »aajuin^o3  (D)  (C|s 


STATUTEiSTAPLE^ 


(D)  ^attttm  opM  a  autatt  or  recognizee;  tn 

fo^t  ntaiiner  0tieo« 

(D  1.)  Before  the  mayor,  &e. 

Wflht^de  hdL  Bofn .  1 1  Ed.  1 .  tf^  if  Ifev.  1 5  Ed.  K  if  iIm  MMr 
dMi  not  pqr,  ftc  die  creditor  ihall  hriiig  his  obtunlMB  to  di»  *M|f«V 
ftc  erhe  ahell  inmatiMrt  caiue  the  moyeebles  of  the  deblo^  «»  ll» 
HKMOt  of  the  debt,  lo  be  sold  and  deliverod  to  die  ciediler  hj  ll» 
priiifMit  ef  hottest  men,  end  the  king^s  seal  shall  he  pat  to  Ae 
asle^  tu6* 

AadW  Aftwmjfot  indsno  buvert,  he  dMill  dsK^er  dwseid 
allies  to  the  creditor  at  a  reasonable  prioe^  &g. 

And  the  major  may  cause  the  body  of  the  debtor  (if  lay)  to  he 
mhted  10  die  prison  of  the  town  till  he  agree  the  debt 

And  dieicme  the  mayor  may  make  execatton,  where  the 
lifesy  and  has  lands  and  goods  wkhin  his  jnrisdkdoBu    F.N.Bil51.D. 

(D  2.)  Out  of  chancery :  —  How  the  recc^nizance  shall  be 

certified* 

Bjr  die  St  Act.  Bum.  llEd.  1.  &  Jlfm:.  Id  Ed.  1.  if  the  debtor  have 
mo  moreablesy  of  which  the  debt  may  be  levied*  or  cannot  be  fbnnd 
within  the  jurisdictimi  of  the  mayor,  he  shall  send  the  leoognizance 
wader  die  ksng^s  seal  into  chancery^  and  the  chancellor  shall  direct  a 
writ  to  die  sheriff  to  seize  the  moveables,  or  the  body  of  the  dditor,  (if 
lay,)  and  make  him  agree  the  debt  in  the  same  manner  as  die  mayor,  if 
he  had  been  in  his  power* 

8o^  fay  the  St  de  Merc.  IS  £•  1.  if  the  ddjtor  agree  not  the  debt  in  a 
qaarter  of  a  yeiir,  by  sale  of  his  goods  and  lands,  sJi  his  lands  and  ffoods 
shall  be  delivered  to  the  merchant  by  reasonable  extent,  to  hdd  tm  the 
debt  be  levied. 

By  the  st  27  Ed*  8. 9*  the  quarter  of  a  year  is  ousted ;  but  execution 
shall  be  on  a  ststut&^taple :  as,  on  a  statute-merchant. 

And  therefore^  upon  a  statute^stapleor  merchant,  if  execution  cannot 
ha  made  within  the  staple,  the  recognizance  shall  be  certified  by  the 
■Mvor  into  ohaBoery  under  his  seal*    x.  N*  B*  130.  C* 

And  upon  a  statute-merdiant  a  capias  shall  issue  out  of  chancery^ 
ntamable  in  B*  B.  or  C.  B.  2  Vent  326*  F.  N.  B.  180*  G.  Cio. 
Gar.45U 

Thovflh  a  aqnas  upon  a  statute-staple  shall  be  returnable  in  chancery 
onhF*    F.N*B*151.    D.Cro*Car.451. 

00^  a  certificate  ought  to  be  made  under  the  seal  of  the  deputy  Snt 
aeaUng  obligadons  of  statutes*    F.  N.  B.  130.  F* 

If  the  first  certificate  omits  part  of  the  obligation,  whereby  die 
nonwiea  oannot  have  execodon,  upon  affidavit  a  writ  shall  go  to  the 
flMMT  to  make  another  certificate*    F.N.B.  132.  B. 

So^  if  the  chanceUor  die^  or  be  removed  before  the  obligatkMi  upon 
the  fitost  certifieate  be  delivered  into  courts  if  the  name  cf  the  euoi- 
oalkur  ba  mendoned.    F*  N*  B.  132.  B. 

If  the  mayor,  flKc*  rsfiise  to  certify,  the  conusee  may  have. a  vail  to 
him  to  miABe  die  oerdfloHe.    F*  N.  B*  130*  c.  131.  D* 

And 


Executiqji  upon  a  statute  or  recognizance^  S^x.        369 


And  if  Ife/itUt  refii«e«  he^allbavi^  m  oUas^flkAsjtixAMfi^^^ 
F.  N.  B.  130.  D.  244.  E. 

SO|  a  recognizance  upon  the  st  23  H.  8.  6.  shall  be  certified  in  the 
same  manner  by  the  da:k<of  the  inrdment^  as  a  statute-staple  by  the 

m^or.   .1^439.  ,     /  ;  .: 

But  if  a  r^pgnizance  was  certified  before,  it  ought  npjt  to  be  certified 
agaiti^  witliQut  (C  special  writ  for  that  purpose^  upon  an  affidavit  that 
execHti<^a  never  Vas  sued,     F.  N.  B.  130.  D.      . 

$6y  ex^utiph.iii.  pther,  manner  than  the  statute  directs  will,  be-  vi(ud  :, 
as,  tfa  ca^/aHssues  out  of  C.  B.  without  a  certificate  into  chancery,  ftc. 
2Vej>t§2&     ./    _^     .. .  -  ....  ,;    .         ■.    , 

80|'  If  the  conusee  in  a  statute-merchant  dies  after  a  certifipate  and  .a. 
capiat  upon^ which  the  conusor  is  returned  non  inventus^  the  executor  of 
the  tmusee  shall  not  have  an  extendi  facias,  but  inost  iiaye  a  Hew  cer** 
tifica^te,  apd  cajna^.     Qro.  Car.  4i51. 

^  ti&ev  op  e^tept  sued  upon  a  statute-staple,  if  die  conuse^.  &c.  die^ 
the  executor  must  l)egin  de  naocK  Per  three  J.  Cro.  cont.  Cro.  Car* 
451.,  • 

(D  3.)  Execution  out  of  chancery :— By  levari. 

After  the  recognizance  certified  orto  chancery,  if  the  recognisor  he 
nn  ecclesfastical  person,  a  levari /acias  shall  be  awarded  to  levy  the  debt 
of  his  moveable  goods ;  for  hia  body  shall  not  be  taken.  F.  N.  B.  131. 
D.     Reg.  298.  b.  300.     F.  N.  B.  265.  D.  266.  A. 

If  part  of  the  debt  be  levied  by  levarifaciasy  an  alias  leoairi facias  may 
issue  for  the  residue.     Reg.  299.  b.     F.  N.  B.  26S.  H. 

A  levari  facias  against  a  clerk  may  be  directed  to  the  sheriff^  if  he  has 
a  lay-fee;  otherwise,  it  shall  be  to  the  bishop  of  the  diocese,  where  his 
benefice  lies.     F.  N.  B.  266.  A.  B. 

Or,  if  he  has  benefices  iii  several  dioceses,  there  may  be  a  writ  for 
part  to  one  bishop,  and  another  for  the  residue  to  the  other  bishop. 
V.  N.  B.  266.  A. 

And  when  the  bishop's  power  was  taken  away,  his  tythes  might  be 
taken  by  the  sheriff  upon  an  elegit.     Hard.  65.     . 

So,  hy  the  common  law  upon  a  recognizance  in  chancery,  a  levari 
Jacias  lies  within  a  year  against  the  recognisor,  though  lay,  for  the  money 
mentioned  in  the  recognizance  de  terris  et  cataUis  levaruL     F.  N.  B.  265. 
D.    Reg.  298.  b.      . 

But  ^ler  a  year  he  must  have  debt  upon  a  recognizance  at  tlie 
common  law ;  and'now  bv  the  sL  W.  2.  45.  a  scire  facias.  Reff.  298.  b. 

And  in  lieu  of  a  levart  facias,  by  the  st.  W»  2.  18.  he  shall  have  an 
elegit^  .  Reg.  299.  a.  '  .  -• 

If  the  sherifi^does  not  execute  or  return  the  levarifacias^  there  shall 
be  an  alias^  vltaries,  and  upon  that  an  attacbmimt  against  tlie  sherifil 

F.  Ni'fi.  265.  F. 

•«#   •  •  

(D  4.)  By  capias  si  laicus. 

If  tbrn't^Mgaiaor  be  a  layman,  a  capias  si  Uncus  shaH  be  awlirded 
agains^jUm  otit  of  dmskc*yrj ;  whidi,  upon  a  ^tatute-staple  shall  be  re- 
turned in  chancery  only.     F.  N.  B.  131.  D. 

Thmcupm^Lpmi  a  statute-merchant  may  be  returned  in  B.  R.  or  C  B. 
F.  N.B.  130.  H. 

VdwA^IL  Bb  So, 
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So,  a  cifpias  upon  a  recognizance  before  a  chief  justice,  &c.  by  the 
St  2S  H.  8.  shall  be  returned  in  chancery.     Lul.  4S0* 

If  a  man  be  in  prison  upon  a  statute-merchant,  he  shall  have  suste- 
nance with  bread  and  water  out  of  his  goods.    F.  N.  B.  1S5.  C. 

And  if  th^  mayor  or  sheriff  refuse  it,  a  writ  shall  be  directed  to  him 
for  that  purpose.     Ibid. 

(D  5.)  By  extendi  facias. 

Upon  a  statute-staple,  the  capias  si  laicus  also  commands  die  sheriff 
quod  omnia  terras  et  catalloj  &c.  per  sacramentuntj  iccjuxta  verum  valorem 
extendi  et  appreciari  faciatj  et  prcedicto  (the  conusee)   liberari^  &c. 
F.N.B.  181.  D. 

Upon  a  statute-merchant,  after  the  capias  si  laicus  returned,  an  alias 
capiat  issues,  reciting  the  first  writ  and  return,  which  also  commands 
quod  corpusj  &c  inprisena  custodirijaciatj  ita  quod  per  unum  quarterium 
anni  vivat  de  suoj  et  habeat  omnia  bona  et  terras  deliberate  ut  per  se  et  suos 
w  de  debito  satisfaciaty  et  si  non^  &c.  tunc  omnia  bona^  terras  et  tenementa 
,  (to  the  conusee)  liberari  per  rationabUe  pretium  et  extent*  tenend^  Sec 
Reg.  Jud.  8. 

And  afterwards  npluries  capias  to  the  same  efifect     R^.  Jud.  9. 

If  upon  the  first  capias  si  laicus^  the  sheriff  commands  the  bailiff  of  a 
liberty,  who  arrests  die  conusor,  an  alias  capias  goes  only  to  take  the 
goods  and  lands.     Reg.  Jud.  68.  a. 

And  if  all  the  goods  and  lands  are  not  taken  upon  the  first  writ,  there 
may  be  another  writ  for  the  other  goods  and  lands,  reciting  the  first. 
Reg.  Jud.  68.  b. 

[After  an  extent  on  a  statute  into  one  county,  and  a  liberate  re- 
turned and  filed,  the  conusee  may  have  an  extent  into  another  county, 
if  the  prayer  ft)r  the  second  extent  was  entered  at  the  time  the  first 
extent  was  taken  out;  otherwise,  not     Str.  461.     Fort  878.] 

[And  the  chancellor  will  give  leave  to  enter  the  prayer  nunc  pro  tunc. 
Ibid.] 

*    If  he  has  no  lands  but  in  a  county  palatine,  the  statute  shall  be 
transmitted  thither  out  of  chancery,  to  have  execution.  F.  N.  B.  182.  A. 

If  he  purchase  lands  after  the  acknowledgment  of  the  statute,  they 
also  shall  be  extended.    Win.  88. 

After  a  writ  of  extent,  the  sheriff  shall  take  the  conusor,  shall  extend 
and  appraise  his  lands  and  goods,  and  shall  make  return  of  the  extent 
and  appraisement  to  the  chancery.  F.  N.  B.  181.  D.  Vide  Execution, 
(C  14.) 

So,  he  shall  extend  a  rent-charge,  or  other  rent,  though  the  statute 
speaks  only  of  goods  and  lands.     K.  Mo.  82. 

So,  he  may  seise  to  be  appraised,  before  inquisition  found.  R. 
Mo.  568. 

The  inquisition  ought  to  find  the  certainty  of  the  conusor's  estate ; 
for  if  it  says,  quod  Juit  seisitus  vel  possessionatus^  it  will  be  ihsu£Scient 
py.  299.  a.  in  marg. 

So^  if  it  finds,  that  the  conusor  is  dead,  et  tempore  recognitionis  Jrdt 
seisitus  de  manerio  de  B.,  without  saying  of  what  estate ;  for  if  he  was 
seised  fi(>r  life,*  or  in  tail,  the  land  was  not  extendiMc>4ifter  his  death. 
Dy.  299.  a. 

If 
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If  it  finds,  that  he  was  possessed  of  a  term  of  such  a  date^  &c/  which 
18  jnistakeiiy  it  will  be  bad.     R.  Cro.  £1.  584« 

Or,  for  a  term  diversorum  annorum  adkuc  veniur,f  without  showing  the 
commencement  or  time  of  the  term.     R.  4  Co.  74. 

If  it  finds,  that  he  was  seised  of  a  tenement,  it  is  bad,  without  show- 
ing how  many  houses,  lands,  &c.     Mo.  8. 

But  an  inquisition  need  not  find  a  certainty,  of  which  it  cannot  be 
informed;  and  therefore,  if  it  finds  the  possession  of  a  term  adkuc 
ventur^j  it  is  sufficient,  though  it  does  not  say  when  it  commenced,  or 
for  how  many  years.  R.  Cro.  £1.  584.  Ace.  upon  aJleriJaciaSi  but 
9Qnt.  in  an  extent    4  Co.  74. 

(D  6.)  Liberate. 

After  an  extent  returned,  a  liberate  shall  go  to  the  sheriiF,  reciting 
the  extendi  facias  and  return,  and  commanding,  that  he  ddiver  the 
goods  and  lands  to  the  conusee,  si  per  extentum  et  pretium  tUa  habere 
voluerit.     F.  N.  B.  1 S 1 .  D.    Lut.  432. 

Till  a  liberate  the  land  is  not  vested  in  the  conusee.  Dy.  67.  b. 
Jon.  90. 

But  after  a  liberate  awarded,  the  conusee  may  enter  without  de- 
fiyeiy  of  the  possession  by  the  sherifil  Per  three  J.  Gawdy  cont.  Cro. 
£j.  463. 

And  the  execution  will  be  good,  though  tlie  liberate  be  not  returned. 
Semb.  1  Leo.  280.  2  Leo.  13.  Dub.  Godb.  82.  Ace.  i  Rol.  737. 1. 
55.     R.  4  Co.  67.  a.  ,/ 

And  if  it  be  returned,  the  conusee  shall  be  estopped  to  say,  he  had 
not  possession.     R.  Sal.  563. 

But  a  conusee,  upon  a  statute-staple  or  merchant,  may  pray  that  the 
extendors  shall  take  the  land  at  the  value  extended.     Co.  L.  290.  a. 

So^  a  conusee  upon  a  recognizance  by  the  st.  23  H.  8.  6.  Co.  L. 
290.  a. 

But  not  tenant  by  elegit  upon  a  judgment  or  recognizance  in  court, 
Co.  L.  290.  a. 

Nor,  in  execution  upon  a  recognizance  by  baiL     2  Cro.  13. 

Nor,  in  execution  by  elegit  upon  a  recognizance  in  chancery.  R.  cent. 
2  Cro.  13. 

The  conusee  may  pray,  th^t  the  extendors  shall  take  the  land  at  the 
value  extended,  any  time  before  his  acceptance  pf  the  land.  Yel.  55. 
At  the  day  of  the  return  of  the  writ.     R.  2  Cro.  13.     Mo.  753. 

Though  the  conusor  dies  before  the  return,  and  his  heii^is  in  ward  to 
the  king.     R.  Yel.  55. 

But  after  agreeing  to  the  extent,  the  prayer  is  too  late.  15  H.  7. 15.  b^ 

As  to  an  extent  upon  an  elegit^  vide  in  execution,  (C  14.) 

As  to  the  suit  of  the  king,  vide  in  execution,  (B  3,  &c.) 

(D  70  Re-extent : ; —  When  allowed. 

By  the  st.  32  H.  8.  5.  if  lands  delivered  in  execution  on  a  judgment, 
statute,  or  recoffnizanoe^  shall  be  evicted  without  fraud  or  default  of  the 
tenant,  who  hcdds  them  in  execution,  before  the  debt  and  damages  are 
wholly  levied,  the  reooverer  or  conusee  may  have  a  scire  facias  against 
the  person  on  whom  the  execution  was  first  sued,  his  heirs,  executors, 
or  assigns,  of  lands  then  liable,  returnable  in  the  same  court  forty  days 

B  b  2  after 
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after  the  teste  s  and  if  the  defendant  makes  default,  or  shows  not  caose^ 
the  chancellor,  or  justices  of  the  court  where  the  scire  facias  is  returned) 
shall  make  a  new  writ  of  the  like  nature  of  the  former  execution  for 
levying  the  residue  of  the  debt. 

hoj  if  the  con^see  after  a  liberate  enters,  as  he  may ;  for  that  is  tan- 
tamount to  a  delivery  in  execution.     Co.  L.  290.  a. 

If  a  disseisor  enfeofi  the  king,  who  grants  to  A.,  and  afterwards 
grants  the  seignionr  to  B.  who  acknowledges  a  statute,  upon  which  the 
seigmory  is  extended,  and  the  land  escheats,  and  then  the  disseisee 
recovers  ;  the  conusee  shall  have  a  re-extent,  though  the  land  was  not 
delivered  in  execution,  but  the  seigniory.     Co.  L.  290.  a. 

So,  a  conusee  of  a  recognizance  by  the  sL  2S  H.  8.  6.  if  he  be 
evicted,  shall  have  a  re-extent.     Ibid. 

So,  the  executor  or  administrator  of  a  recoverer,  or  eonnsee,  shall 
have-a  re-extent  upcm  conviction.    Ibid. 

If  the  indgment  be  removed  into  B.  R.  by  error,  and  affirmed  there^. 
he  shall  have  a  scire  facias  out  of  that  court     Ibid. 

So^  if  the  first  extent  or  inquisition  be  insufficient,  he  may  have  a 
new  extent     Co.  L.  290.  a.    iyy.  299.  a. 

[VideS  G.  1.C.25.  s.  S.] 

(D  80  When  not. 

But  if  by  the  eviction  the  party  is  not  totally  ousted  of  his  remedy  for 
the  residue  of  his  debt,  there  shall  not  be  a  re-extent:  as,  if  a  part  only 
be  evicted.     Co.  L.  289.  b.     2  Cro.  S38. 

If  all  but  one  acre  be  evicted;  for  if  he  has  a  remedy  in  prasefitivd 
futwro  for  the  whole  or  part  of  the  debt,  he  shall  not  have  a  re-extent 
Co.  L.  289.  b.     4  Co.  66.  a. 

So,  if  he,  who  extends,  be  ousted  by  a  subsequent  extent  upon  a  prior 
statute,  he  shall  not  have  a  re-extent ;  for  afier  the  former  extent  satis- 
fied, he  who  extended  first  shall  have  it  again.  Co.  L.  289.  b.  R.  4  Co. 
%^.  a.     Fulwood« 

Or,  if  he  be  ousted  by  a  woman  who  claims  dower.  Co.  L.  289.  b. 
R.  4  Co.  66.  a. 

Or,  by  a  lessee  for  life  or  years  upon  a  lease  made  by  the  conusor 
before  the  statute.     Co.  L.  289.  b. 

Yet,  by  the  st  8  G.  ^&.  if  before  or  after  filing  the  liberate,  it  be  made 
appear  to  the  chancery  that  sufficient  has  not  been  extended  or  levied, 
&C.  or- any  lands,  &d  be  evicted,  the  court  may  award  a  re-extent,  one 
or  more,  and  a  liberate  thereon. 

So,  after  full  satis&ction  upon  an  extent  returned  and  filed  upon 
record,  there  shall  not  be  a  re-extent     Co,  L.  290.  a. 

So»  afler  an  extent  filed,  there  shall  not  be  a  re-extent,  though  several 
lands  are  omitted.     1  Sid.  356. 

So,  in  no  case  shall  there  be  a  re-extent,  except  where  the  first  ex* 
tent  was  void.     1  Sal.  39. 

E)  W^QX  tntere0t  tbe  conueee  dball  babe. 

By  the  st  de  Marc.  13  Ed.  1.  the  conusee  shall  have  seisin  of  all  the 
lands,  &C. 
Andbythest  27  Ed.  S.  he  shall  have  an  estate  of  fireehold,  &c 

And 


.  H(m  his  interest  shall  be  determined*  373 

And  therefore  be  has  quasii  the  freehold  of  which  he  may  maiiitain  an 
assise.    2  Vent.  S27. 

Soy  the  conusee  may  have  quasi  a  reversion ;  and  if  there  was  a  prior 
lease,  may  distrain  or  have  debt  for  the  rent  2  VenL  S%%.  R.  2  Cro. 
424.  477.     Vide  ante,  (C.) 

And  a  conusee  must  attorn  to  a  grant  of  the  reversion,  as  a  tenant  for 
life  or  years.     2  Vent.  328. 

So,  if  a  rent  beextended,  he  may  avow  a  distress  for  rent  Dy.  105.  b. 
Dal.  34. 

Bat  a  conusee,  in  debt  for  rent,  must  show  the  extent  and  inquisition 
retomed  upon  it ;  and  it  is  not  sufficient  to  say,  that  it  was  delivered  to 
him  by  extent    R.  2:  Cro.  569.  ' 

So,  a  conusee  shall  hold  by  virtue  of  his  first  extent  till  the  debt  b^ 
satisfied,  though  part  be  evicted  for  life  or  years,  or  by  a  former  extent, 
after  such  estate  so  evicted  is  determined.     R.  4  G>.  66.  b. 

Till  the  ddbt  with  costs  be  satisfied.     1 5  H.  7.  15.  b. 

So^  a  conusee  may  assignhisanterest  4  Co.  66.  Skin.  263.  Vide 
Aasignment^  (A.) 

(F)  ^oiti  I)Mi  intereieit  jSiball  tie  DetermineD. 

But  the  interest  of  the  conusee  in  the  land  determines  by  his  release 
of  the  debt    2  Vent  327. 

So,  a  release  to  him,  by.  him.in.  the  reversion,  merges  his  interest 
2  Vent  327.  .  ' 

So,  if  the  conusee  purchases  part  of  the  inheritance^  all  his  interest 
is.meiged.  ^  2  Vent.  327.     1  And.  266. 

Or,  takes  a  lease  for  years  of  the  reversion  after  an  estate  for  years. 
R.  PaL  272. 

And  therd)y  his  interest  is  suspended  during  the  years.  R.  2.  Cro. 
477. 

So^  he  may  surrender  to  him  in  the  reversion.    Vide  Surrender,  (F.) 

Or,  forfeit  his  estate  by  a  feoffinent,  &c,  2  Vent  328.  Vide  For^ 
feiture,  (A.) 

Soi  if  a  fine  be  levied  of  landafter  a  statute  extended,  and  five  years 
passed^  the  interest  of  the  conusee  will  be  barred  by  such  fine  and  non- 
claim.     2  Vent  329.  332.    Vide  Fine,  (I  2,  3.) 

If  a  conusee  purchases  or  takes  a  lease,  ftx.  of  part  of  the  estate  ex- 
tendible, his  interest,  by  reason  of  the  statute,  is  extin^ished^  so  en- 
tirely in  the  land  purchased  or  demised,  that  his  extent  of  it  is  Void,  and 
a  second  conusee  may  extend.    R.  Pal.  272. 

So,  the  interest  of  the  conusee  shall  be  determined  by  satisfiiction 
acknowledged  upon  record  of  the  statute.  ,  .2  Vent  336. 

So,  by  satis&ction  firom  the  profits  according  to  the  extended  value. 
2  Vent  325. 

Or,  by  accidental  profits. 

But  an  extent  shall  not  be  determined  as  to  goods  or  land  by  escape 
of  the  conusor.   .  R.  1  And.  266. 

Nor,  by  purchase  of  parcel  of  the  lands,  which  the  conusor  had  at 
the  time  of  the  recognizance  or  statute  acknowledged.     R.  2  And.  171. 

Bb  3    ,  (G)  »r. 
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(G)  Unneo^  if  tbe  comate  be  0atj0ficD. 

If  the  conusee  be  satisfied  his  debt,  by  any  accidental  profit,  or  fay 
perception  of  the  profits,  the  conusor  shall  hare  a  scire  Jaeias  against 
him  ad  compuiandunu     4  Co.  66.  b.     2  Vent.  SS8. 

And  upon  socYi  scire  facias  the  conusee  shall  account  according  to  the 
extended  value,  and  not  according  to  the  real  value. 

And  if,  by  the  extended  value,  the  conusee  be  satisfied,  the  conusor 
shall  have  judgment. 

Or,  if  the  conusor  pay  all  that  remains  due  upon  the  account,  with 
damages.     2  Vent  3S8. 

JSo,  if  the  conusee  be  satisfied  by  peroqition  of  the  profits,  though 
not  by  the  extended  value,  the  conusor  shall  be  aided  in  equity ;  but 
shall  pay  the  costs  and  damages  which  the  conusee  sustained,  though 
th^  exceed  the  penalty  of  the  original  debt  2  Vent  338.  K. 
Hard.  136. 

And  by  a  bill  in  equity  the  conusor  shall  compel  the  conusee  to  ac- 
count according  to  the  real  value  by  him  received.  2  Vent.  338. 
Hard.  136. 

But  the  conusor  cannot  enter  without  a  sdrefadas^  though  by  effluxion 
of  time  the  debt  and  damages  may  be  intended  to  be  satisfied  according 
to  the  value  of  the  lands;  for  the  conusee. shall  hold,  till  not  only  the 
debt  and  damages,  but  also  his  costs,  labour,  and  expences  are  satisfied, 
which  ought  to  be  ascertained  by  the  court     R.  4  Co.  67.  b. 

So,  no  one  shall  have  a  scire  facias  but  the  conusor;  and  .therefore 
if  the  conusor,  afler  the  recognizance,  grants  a  rent-charge,  and  the 
conusee  be  satisfied,  the  grantee  may  distrain,  and  in  replevin  it  may 
be  tried,  whether  satisfied  or  not    R.  Jon.  4^56.    Cro.  Car.  598. 

Vide  more  concerning  Statute-Staple  in  Dett,  (A  3.)  — Enfimt,  (B  4.) 
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Vide  CoFYPOLD,  (C  5.  —  F  3.  —  R  5,  &c.) — Jusncfis  of  the  Psace^ 

(D  7.)  —  Lekt,  (M  1.) 

llorD  hiisb  0tetaiarD* 

Vide  OniCEB,  (E  4.) 

t 

i^tetoarD  of  tbe  iitng'0  bou0ebolo. 

Vide  Courts,  (H). 


[STOCK.] 

[Stock  is  not  considered  as  money;  not,  therefore,  within  the  meaning 
of  a  contract  to  enable  it  to  recover  money.     1  East,  1 .} 
[After  an  actual  tender  and  refiisal,  the  sale  to  a  third  person  (to 

found 
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(bund  the  action  for^not  accepting  stock)  may  be  insta$Uer  on  the  same 
day.      1  Smith,  4S0.] 

[Actual  transfer  of  stock  to  another  before  action  brought,  is  essen- 
tial to  its  maintenance*    4  East,  607.     1  Smith,  293.] 

[The  measure  of  damages,  in  an  action  for  not  replacing  stock,  is 
the  price  stock  bears  at  the  time  of  trial,  if  exceeding  what  it  bore  at 
the  i^pointed  day:  if  less  than  the  latter  price.  2  East,  211. 
Id«21S.] 

[But  special  damages  for  the  loss  of  a  profit  might,  but  which  it 
appears  he  would  not  nave  made,  are  not  recoverable.    2  Taunt  257.1 

[The  stock-jobbing  act  is  rather  remedial.  2  Mars.  124.  6  Taunt, 
419.1 

[Jobbing  in  omnium  is  within  it*    7  T.  R.  630.] 

[Sale  by  a  broker  of  stock  possessed  by  his  principal,  without  dis- 
doaiiig  his  principal's  name,  is  not     8  T.  R.  610.] 

[Nor  is  a  contract  on  a  loan  raised  by  the  sale  of  stock,  to  transfer  an 
equal  quantity,  though  party  is  not  poesessed  of  it    8  T.  R.  162*1 
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SUPERSEDEAS. 

[Rule  as  to  the  lime  of  filing  and  entry  of  committiturs  against  pn-^ 
soners.     K.  B.  East,  41  Geo.  S.     1  East^  410.] 

[The  oommittitor  must  be  filed  the  same  term  as  the  marshal's 
acknowledgment.     10  East,  46.] 

[If  a  committitur  is  not  entered  on  record  within  two  termSf  the 
prisoner  is  entitled.to  his  discharge.  3  Burr..  1841.]  ' 
.  [Jf  a  judgment  against  two  be  affirmed  with  costs  oo^error,  brought 
by  one  alone,  whereupon  the  other  b^ng  a  prisoner,  is  charged  in  exe- 
cution £)r  die  amount  of  the  original  judgment,  and  the  costs  in  error 
(to  which  last  he  is  not  liable)  3ie  court  will  dlow  the  committitur  to 
be  amended,  since  there  is  something  to  amend  by,  namely  the  origind 
judpnent    2T.R.7S7.] 

[A  second  committitur  in  execution  for  the  same  cause,  before  the 
first  has  been  duly  discharged,  is  irreg[ular.  A  notice  by  the  par^  that 
he  has  abandcmed.  the  first,  is  the  prgper  mode  of  discharging  it.  1  T* 
B.  227.] 

.  [A  prisoner  in  custody  of  die  sheriff  shall  be  discharged  6n'  common 
bail  for  want  of  declaring  in  due  time^  the  same^  as  if  in  custody  of  the 
marshal.     S  Burr.  1448.] 

[In  C.  B.  the  defendant  is  not  supersedeable  till  the  end  of  the  term^ 
after  that  in  which  the  process  is  returnable.    2  Blk.  1242.] 

[There  must  be  excejldons  to  the  literal  meaning  of  every  rule,  where 
the  letter  would  work  an  injustice,  or  contradict  ue  spirit  of  the  rule : 
and'ther^ore  the  court  refiued  to  disdiarge  out  of  custody  ^r  want  of 
proceeding  against  a  prisoner  within  two  terms  where  diere  was  a  mis- 
take ^occasioiMd  by  two  being  of  the  same  surname.    LofiL  274.] 

[A  defendant  who  surrenders  himself  in  discharge  of  his  bail,  idiall  be 
discharged  for  want  of  being  charged  in  custody  within*  two  terms* 
5  Burr.  17870 

[While  a  treaty  subsists  between  the  plaintiff  dnd  the  defendant,'  a 
prisoner,  the  plmntiff  is  not  obliged  to  declare  against  him  within  tw» 
terms.    8  Wills.  455..    2  Blk.  918*] 

[A  plaintiff  may  shoyr  for  cause  against  a  supersedeas  issuing,  that 
the  defendant  has  sued  out  a  writ  of  error  before  the  end  ofuie  two 
:teims.     2WiUs*880.]  , 

[A  defendant  in  custody  is  supersedeable^  if  final  judgment  is  not 
a^ed  within  three  terms,'  inclusive  -  after  declaration  delivered. 
2  Blk.  759.] 

[A  prisqner  in  execution  is  not  supersedeable,  on  the  ground  that  no 
judgment  was  dodLetted  and  entered  up  in  the  roll  at  the  time  of 
.charging  him.  ,2  B*  &  F.  16$.] 

[Asur- 
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[A  surrender  In  discharge  of  badl  in  vacation  after  verdict,  is  con- 
sidered with  rderence  to  the  rule  for  charging  in  execution,  as  a 
surrender,  not  of  the  preceding  but  subsequent  term,  therefore  the 

J)laintiff  has,  until  the  end  of  the  term  following,  the  subsequent  term 
or  charging  in  execution.     6  T.  R,  777.] 

[The  rule  of  K.  B.  Hill,  26  Geo.  3.  directs  that  a  prisoner  shall  be 
charged  in  execution  within  two  terms  next  after  tnal  had,  or  final 
judgment  obtained,  the  term  of  the  trial  or  judgment  to  be  one.  The 
words  *^  final  judgment,"  mean  judgment  without  a  trial ;  so  that  if  a 
trial  has  been  had,  the  two  terms  are  reckoned  from  that  of  the  trial 
and  not  ft*om  that  of  the  judgment.  .  4  East,  34<9.] 

[Notwithstanding  the  allowance  of  a  writ  of  error,  a  prisoner  may  be 
charged  in  execution.     1  B.  &  P.  292.  see  (h)  pi.  2.] 

[^nal  judgment  being  obtained  against  a  prisoner  in  Michaelmas 
term,  the  plainti&  being  then  bankrupts,  held  that  the  assignees  could 
not  charge  him  in  execution  in  the  Hilary  term  succeeding,  being  pre- 
vented by  defendant's  plea  to  thor  scire  facias,    2  Wils.  378.] 

[One  of  two  prisoners  sued  jointly,  who  has  suffered  judgment  by  de- 
fault, is  not  supersedeable  as  for  a  non-compliance  with  the  rule  to 
proceed  to  trial  or  judgment  within  three  terms,  where  the  plaintiff 
within  that  time,  proceeded  to  trial  against  the  other,  and  thereupon 
assessed  damages  against  the  former*     13  Elast  167.] 

[If  on  a  juci^ment  in  K.  B.  against  two,  one  alone  brings  etror,  the 
writ,  nevertheless,  moves  the  record,  so  that  no  execution  can  go  against  . 
the  other;  hence  if  he  is  a  prisoner,  he  need  not,  for  he  cannot  be  charged 
in  execution  until  the  record  is  remitted.    2  T.  R.  737.  see  supra  (g) 
pL3.] 

[A  plaintiff  suing  out  a  commission  of  bankrupt  against  a  defendant 
in  execution  is  no  ground  at  law  for  discharging  him  out  of  custody. 
1B.&P.  302.] 

After  the  lapse' of  a  reasonable  time  from  the  death  of  the  plaintifl^ 
and  no  probate  or  administration  granted,  the  defendant  in  execution 
will  be  discharged,  on  notice  to  the  plaintiff's  fiunily,  and  no  canse 
shown.     1  B.  &  P.  176.    2  N.  R.  240.] 

[By  rule  of  K.  B.  2  Geo.  1.  unless  die  plaintiff  proceed  to  triid  or 
judgmait  against  a  prisoner  within  three  terms,  he  is  entitled  to  be  dis- 
charged* He  cannot  apply  until  the  expiration  of  the  third  term. 
4  T.  R.  664.] 

[Where  a  prisoner  is  entitled  to  be  superseded,  he  may  apply  for  his 
discharge  at  any  time;  where  he  seeks  to  be  discharged  upon  the  ground 
of  an  irregularity  in  die  proceedings  against  him,  he  must,  like  every 
other  de^dant,  apply  promptly.     1 1".  R.  191.] 

[The  rule  that  a  prisoner  once  supersedeaUe  is  always  so,  means 
so  long  as  he  remains  in  the  same  custody  and  imder  the  same  process. 
I^  therefore,  a  prisoner  on  mesne  process  is  supersedeable  for  an^  irr^ 
ffularity,  and  having  an  opportunity  neglects  to  insist  upon  it,  untd  after 
he  has  been  charged  in  execution,  he  waives  his  right.     1 T.  R.  591.] 

[A  prisoner  supersedeable  firom  irregularii^  of  proceeding,  must 
object,  in  the  first  mstance ;  hence  if  it  consbts  in  not  having  filed  a 
Ull  in  due  time,  he  waives  the  objection  by  afterwards  pleading. 
1  East,  7?.] 

[ Afier  a  prisoner  has  obtained  a  supersedeas,  idl  subsequent  proceed- 
ings 
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ings  against  him  must  be  against  persons  at  laxve,  though  he  waives  an 
ineffUBntj  in  this  particular  by  aelay.     1  H.  S.  251.] 

[A  supersedeas  after  iudgment  of  a  defendant  in  custody  does  not 
discnaige  the  debt,  and  therefore  cannot  be  pleaded  to  an  action  of 
debt  on  the  judgment^  1T.R.27S.] 

[Rules  and  orders  for  a  supersedeas  must  in  C.  B.  be  filed  with  pro- 
thonotaries  upon  their  signing  the  writ  C.  B«  East,  57  Geo.  S. 
7  Taunt.  551.] 

Vide  Audita  Quer£La»  (E  S.)*— Certiorari^  (E — F — H  1,  2.) — 
CuANCERT  (4  Q). — Forcible  Entry,  (D  28.) — Pleader,  (S  B  12.) 
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Vide  Fine,  (E  14.) 


SUR  CONUSANCE  DE  DROIT  COME  CEO,  Sec 

Vide  FWE,  (E  9.) 
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SUR  CONUSANCE  DE  DROIT  TANTUM. 

We  Rke,  (E  12.) 
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Vide  Bail,  (£)•  —  Chancery,  (4  D  6. 15.) 

i^uretg  of  tbe  peace. 

"Vide  Forcible  Entry,  (D  16,  &c) — Justices  of  Peace,  (B  5,  6,  7:) 

S^ucetg  of  0OOD  ^ebabtouc. 

Vide  Justices  of  Peace,  (B  6.  8,) 


.  SURGEON. 

Vide  PHYSiaANs,  (D). 

SUR  GRANT  AND  RENDER 

Vide  FiNB,  (E  18.) 

* 

SURPLUSAGE. 

VvS»  Pleaoxb,  (C  28,  29.  ■—  E 12.  —  S-  28,  29.> 


SURPRISR 

« 

Vide  Chancebt,  (4  D  22.) 


SURRENDER. 

(A)  @urrenDer  j  tobat  i^all  tie,  in  fact.  p.  381. 

(B)  m\itxi  futtbout  DeeD.  p»  382. 

(C)  Wihtnmu  p.  382. 

* 

(D)  aaibat  estate  mag  be  ^urrenDereD.  p.  382. 

(E)  mw  not  p.  383. 

(F)  Co  tobom  it  mag  be  maoe*  p.  383. 

(G)  Co  tobom  not  p.  384. 


Surrender;  what  shaUbe^  in  fact.  ^1 

( H)  CQbat  tiifll  not  iie  a  0unrenDer*  p.  384. 
(I)  i^urrenoer  in  latti.  p.  385. 

(1 1.)  What  shall  be.  p.  385. 
(I  2.)  Whdt  not.  p.  S86.    . 

[(E  a.)  Implication  ot]  p.  388. 

(E  b.)  In  fobat  manner  a  isiunrenoinr  mag  iie*  p.  389l 

(L)  Cbe  effe  ct  of  a  surrcnDer.  p.  389. 

(L  1.)  The  estftte  Is  absolutely  determined  between 


the  parties,  p.  389 

'  for  the  benefit  of  i 

IJL  S.)  But  not  to  his  prejudice.  p.SQO. 


(L  S.)  Or  for  the  benefit  of  a  stranger.  p«  d89. 

"  0"         


(M)  SSdlben  a  charge  retoiDeiei  iig  tbe  tMttDmg  of  a  0ar? 
renDec.  p.  390. 

(N)  g^nrrenDer;  boto  pleaoeD.  p.  39a 

(A)  durrenDec ;  tobat  dball  de,  m  fact 

A  surrender  is  the  re^gnation  of  a  particular  estate  for  life^  or  iot 
years,  to  him  in  the  immediate  reversion  or  remainder.    Co.,L.  dS7.  b. 

A  surrender  shall  be  by  express  words,  or  by  operation  of  law.  Co. 
ImSSS.  a. 

An  express  surrender  does  not  require  the  word  ^' surrender  ;*'  for  any 
words  tantamount  are  sufficient     2  Rol.  497.  L  SB. 

As,  if  a  lessee  grants  that  the  lessor  shall  have  his  land,  or  grants  hb 
land  to  him.    2  Rol.  428.  L  2. 

Or,  grants  to  him  Mum  statum  suum.    2  Rol.  497.  1. 35. 

Or,  feases  to  him  for  his  life.     2  Rol.  497*  1- 15. 

Or,  says  to  him,  I  agree  you  shall  enter  into  the  land.     1  Leo.  280. 

Or,  I  am  content  you  shall  have  it.    R.  Cro.  El.  488. 

So^  a  surrender  will  be  good  in  the  absence  of  him  to  whom  made, 
for  his  assent  shall  be  presumed,  if  it  does  not  appear  to  the  contrary. 
Cont  per  three  J.  Vent  ace.  and  the  judgment  of  the  three  J.  was 
affirmed  in  B.  R.  but  afterwards  reversed  in  parliament  2  Vent  199. 
&c     Sho.  297.     8  Mod.  297.    S  Lev.  284.     Ca.  Pari.  151. 

[If  a  lease  come  into  the  hands  of  the  original  lessor,  by  an  amement 
between  him  and  the  assignee  of  the  original  lease,  **  that  uie  lessor 
**  shall  have  the  premises  as  mentioned  in  the  lease^  and  shall  pay  a  par- 
<<  ticular  sum,  over  and  above  the  rent,  annually,  towards  the  good- 
**  will  already  paid  bv  such  assignee ;"  this  agreement  will  operate  as  a 
surrender  of  the  whole  term;  and  the  sum  mentioned  in  the  agreement 
will  be  considered  as  a  sum  to  be  paid  annuaUy  in  gross,  not  as  rent 
IT.R.441.] 

[A  deed  executed  between  landlord  and  tenant  reciting^  <<  that  it  had 
*  been 
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been  agreed  that  the  tenant  should  quit  and  ddiver  up  the  pienuMS, 
that  a  valnatUm  of  his  effiscts  upon  the  premises  should  oe  maoe,  which 
in  the  mean  time  were*  to  be  assigned,  and  which  aooordin^y  were 
assigned  to  trustees  &r  the  landlord,"  operates  as  a  conditional  sur- 
render only.     12  East,  184.] 

What  shall  be  a  surrender  in  law,  vide  post,  (1 1,  2.) 

(B)  mhtn  ttiitbout  DeeD. 

A  surrender  of  an  estate  for  life  in  land,  by  the  common  law,  might 
be  made  without  deed  or  livery;  for  nothing  operates  but  the  restor* 
ation  of  the  particular  estate  to  him  in  reversion  or  remainder.  Co.  L. 
338.  a.     2  RoL  498.  1.  25.  40. 

Though  it  was  originally  created  by  deed.     Co.  L.  388.  a. 

So,  A.,  tenant  for  life,  reversion  to  B.  for  life,  ^ey  might  join  in  a 
surrender  without  deed;  for  it  will  be  first  the  surrender  of  A.  and 
afterwards  of  B.    2  Rol.  498.  L  20.     R.  2  Rol.  20.     Cro.  El.  269. 

So,  a  joint-tenant  might  surrender  to  his  companion  (admitting  that 
he  may  surrender)  without  deed.    2  Rol.  498.  L  48.    Vide  post,  (E). 

So,  a  lessee  for  years  might  surrender  by  ^ro/«  R.  1  Vent.  242. 
272. 

[Lease  by  deed,  tor  any  number  of  years,  may  be  surrendered  with- 
out deed,  by  note  in  writing,  without  stamp-duty.    2  Wils.  26.] 

[The  acceptance  of  a  new  and  valid  lease,  implies  the  surrender  of  a 
former.    4  burr.  22 10.] 

(C)  mhm  not 

But  by  the  common  law,  an  estate,  which  lay  in  grant,  and  could 
not  be  created  without  deed,  could  not  be  surrendered  without  deed. 
Co.  L.  388.  a. 

As,  a  corody,  rent,  8cc.    2  RoL  498.  L  80. 

An  office.    1  Vent.  297. 

So^  if  there  be  a  feoffiaent  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  in  fee  to  C. ;  though  the  remainder  to  B.  commenced  without 
deed,  it  cannot  be.  surrendered  without  deed.  Co.  L.  888.  a.  R  per 
three  J.    2  RoL  20. 

So,  a  lessee  for  years  of  a  manor  could  not  surrender  without  deed. 
R.  2  RoL  498.  1.  85. 

So,  a  corporation  aggr^te  cannot  make  a  surrender  of  their  lands 
without  deed.     1 0  Co.  67.  b. 

And  now  by  the  st  29  Car.  2,  3.  no  lease^  estate,  or  interest  of  free- 
hold, or  term  of  years,  or  any  uncertain  interest,  not  being  copyhold, 
in  or  out  of  any  manors,  lands,  8cc.  shall  be  surrendered,  &c  unless 
by  deed  or  note  in  writing,  signed  by  the  party  so  surrendering,  or 
his  agent  thereunto  authorized  m  writing,  or  by  act  and  operation  of 
law. 

(D)  mbot  tmtt  maj;  de  durrenoereD. 

A  surrender  regularly  ought  to  be  of  a  particular  estate:  as,  of  an 
estate  for  life  or  for  years.    2  RoL  494.  1.  27. 

So,  tenant  by  statute-staple,  merchant,  or  elegit^  may  surrender. 
2  RoL  494.  L  44. 

So, 
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So,  a  devisee  for  so  many  years,  till  he  receives  so  much  money, 
though  he  has  only  a  chattel .  and  no  estate  in  the  land.  2  Rol.  494* 
L  40. 

So,  if  a  lessee  demises  to  his  lessor  for  a  less  term  rendering  rent, 
he  may  surrender  his  reversion  to  his  lessor,  whereby  the  rent  will  be 
extiiiguished.    2  Rol.  494.  1.  55. 

So,  if  there  be  a  lessee  of  a  term  to  commence  after  the  death  of  A., 
and  a  grantee  of  the  inheritance  makes  a  lease  for  21  years,  and  then 
the  lessee  of  the  future  interest  assigns  to  the  grantee  of  the  in- 
heritance, his  interest  will  be  emerged.     R.  Cro.  619. 

So,  a  grant  of  the  next  avoidance  will  be  surrendered  by  an  ac- 
ceptance of  a  grant  of  the  next  avoidance  de  novo,     Semb.  1  Bui.  SS. 

So,  tenant  m  dower,  or  bv  curtesy,  may  surrender,  though  their 

tate  is  created  by  law.     Co.  L.  8S8.  a. 

So,  an  estate  of  a  thin^,  which  lies  in  grant,  may  be  surrendered 
to  the  terre-tenant,  though.it  be  an  estate  in  fee:  as,  tenant  in  fee  of 
a  common,  rent,  &c.  may  surrender  his  interest  to  the  terre-tenant 
Perk.  s.  585. 

So,  .the  tenant  in  ^  precipe j  or  other  real  action,  though  he  be  seised 
in  fee^  may  surrender  his  estate  to  the  demandant  without  livery. 
8  RoL  494.  1.  SO. 

So,  the  tenant  ia  a  cessavit.    Qu.  Perk.  s.  585. 

(E)  32lDat  not 

But  r^ularly  a  teoant  in  fee  cannot  surrender  his  estate ;  and 
therefore  the  very  tenant  cannot  make  a  surrender  to  his  lord.  2  Rol. 
494.  J.  23. 

Though  he  be  the  very  tenant  of  the  king.    2  Rol.  494.  1.  25. 

So,  the  discontinuee  of  tenant  in  tail  cannot  surrender  to  the  issue 
in  tail     2  RoL  494. 1.  29. 

So,  a  joint-tenant  cannot  surrender  to  his  companion.  2  Rol. 
494.  1.  10. 

So,  a  tenant  at  will  cannot  surrender  properly.     1  Leo.  177, 178. 

So,  a  right  cannot  be  surrendered ;  and  therefore  a  tenant  for  life 
being  disseised^  cannot  make  a  surrender  before  entry.  2  RoL  494. 
L  49.     Co.  L.  338.  a. 

Nor,  a  lessee  for  years  being  ousted. 

Yet  if  the  lessor  waives  his  possession,  the  lessee,  before  entry,  may 
surrender  to  him.     PerL  s.  603. 

So,  if  the  lessee  enters  and  assigns  to  B.,  the  assignee  may  sur- 
render before  entry;  for  the  assignment  gives  him  actual  possession 
before  entry.    R.  2  RoL  425.  L  15. 

(F)  Co  to!)om  it  mag  be  made* 

A  surraider  ought  to  be  to  him  who  has  the  immediate  re* 
version  or  remainder.    Co.  L.  337.  b. 

And  to  him  who  has  the  immediate  reversion  or  remainder,  a  sur- 
render may  be,  whether  be  has  it  in  fee  or  in  tail*. 

So,  if  he  has  it  only  for  life.    2  RoL  494.  L  12. 

So,  a  lessee  foir  years  may  surrender  to  him  who  has  the  reversion 
only  for  years.    R.  Cro,  El.  302.    Adm.  2  Vent.  327. 

Though 
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Though  the  hssee  be  for  several  yearS)  and  the  reversioner  has  it 
x>nly  for  one  year,  or  a  less  term.     Per  Poph.  and  Fenner,  Cro.  EI* 

So,  if  a  statute  be  extended,  and  afterwards  there  is  another  ex- 
tent upon  a  later  sitatute,  the  conusee  of  the  former  statute  may  sur- 
render to  him  who  has  the  interest  in  the  last  extent;  for  he  has  quasi 
a  reversional  interest     Per  Vent.  2  Vent  827. 

And  if  the  interest  in  both  statutes  comes  to  ihe  same  pexiscm,  it 
amounts  to  a  surrender  of  the  former.     Skin.  263. 

If  a  lessee  demises  part  of  his  estate  to  the  lessor,  he  may  surrender 
the  other  part;  for  the  reversion  of  that  remains  in  the  lessor.  2  Rol. 
4f94. 1.  54. 

So,  if  a  lessee  for  thirty  years  demises  for  ten  years,  both  the  les- 
sees joining  in  a  surrender,  it  will  be  good;  for  it  shall  be  construed 
the  surrender  of  the  lessee  for  thirty  years  first,  and  then  of  the  lessee 
fer  ten  years.     PL  Coin.  541.  a. 

So,  a  surrender  to  an  infant  will  be  good;  for  his  assent  shall  be 
presumed  till  a  disagreement  appears.  K.  2  Vent  208.  Ca.  Park 
151. 

(G)  Co  tobom  not 

But  a  surrender  to  him  who  has  not  any  reversion  in  him,  is 
void :  as,  if  a  reversion  be  granted  to  B.,  a  surrender  to  him  by  a 
lessee  before  attornment,  (when  the  reverricm  does  not  vest  till  attorn- 
ment,) is  void.     Adm.  Cro.  El.  808. 

So,  if  a  lessee  for  years  to  commence  at  Michaelmas  surrenders  be* 
fore  Michaelmas  by  deed,  it  is  void ;  for  till  Michaelmas  the  lessor  had 
not  any  reversion,  in  which  it  could  merge.  Co.  L.  SS8.  a.  Vide 
post,  (I  L) 

So,  a  surrender  cannot  be  made,  if  the  reversion  or  remainder  be 
not  immediate:  as,  if  a  leissee  for  thirty  years  leases  to  B.  for  ten 
years,  B.  cannot  surrender  to  the  first  lessor.     PL  Com.  541.  a. 

If  a  statute  be  acknowledged  to  A.,  and  another  to  B.,  and  a  fine 
levied  by  him  in  the  reversion  to  A.,  his  estate  is  not  merged ;  for  the 
mesne  interest  of  B.  prevents  the  surrender,  of  merger  of  his  estate. 
Skin.  268. 

So,  a  surrender  to  a  lessor,  who  disagrees  to  it,  will  be  void. 
Mar.pl.  10.    2  Vent  207. 

(H)  mbeit  totU  not  ht  a  ^urrenDer. 

So,  if  a  lessee,  &c.  reserves  to  him  any  part  of  the  estate,  it  is  not 
a  good  surrender :  as,  if  he  grants  all  his  term  to  the  lessor,  except 
the  last  year,  month,  or  day.  R.  2  Rol.  497.  L  80.  498.  1. 5.  8  BuL 
208,  204. 

Or,  leases  to  his  lessor  for  his  life ;  for  he  lias  a  possibility  to  have 
it  gain.    2  RgL  497.  1. 5.  10. 

So^  if  the  lessee  agrees  with  the  lessor  by  parol,  ^t  he  shall  have 

it  rendering  so  much  rent,  it  is  not  a  surrender;  for  it  appears  that, 

rent  was  intended  to  be  reserved,  which  cannot  be. by  parol  upon  a 

surrender,  and,  therefore^  it  will  be  only  a  lease  at  wiU.    R.  ^51.  b. 

2  RoL  497.  L  45.     1  Leo.  1 77. 

So, 
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S(H  if  the  lessee  demises  to  the  lessor  and  the  heirs  of  h|s  body^  it 
vrSX  not  be  a  surrender;  for  a  special  occupant  is  appointed.  2  Rol. 
497.  1.  37. 

So,  if  the  lessee  surrenders  to  the  lessor  to  the  use  of  another,  the  use 
cannot  arise  upon  the  estate  extinguished  by  the  surrender.  R.  Pal.  359. 

So,  if  the  lessee  permits  the  lessor  of  a  manor  to  hold  a  court  tliere, 
and  says  generally  in  his  presence,  I  have  nothing  to  do  here;  it  is  no 
surrender.     Semb.  1  Leo.  280.    2  Leo.  49.  ^ 

Or,  if  the  lessor  says,  I  will  have  such  a  chamber,  and  the  lessee 
agrees,  and  the  lessor  puts  his  goods  there ;  it  is  no  surrender  of  that 
part,  but  only  a  permission  to  put  his  goods  there.  3  Leo.  224.  Vide 
post,  (12.) 

So,  if  the  lessee  delivers  his  lease  to  A.  to  deliver  with  all*  his  estate 
to  the  lessor,  and  A.  does  accordingly ;  for  he  cannot  make  a  surrender 
by  attorney.     R,  Cro.  El.  488. 

So,  if  a  lessee  for  years  leases  to  B.  for  a  less  term,  who  regrants  or 
releases  to  the  first  lessee,  it  is  no  surrender;  but  the  first  lessee  shall 
have  it  for  all  the  years.     Adm.  Cro.  El.  302.     R.  Cro.  El.  173. 

So,  if  a  lease  be  to  A.  for  ten  years,  remainder  to  B.  for  twenty  years, 
and  B.  releases  all  his  right  and  estate  to  A.,  he  shall  have  jit  for  thirty 
years.     Co.  L.  273.  b. 

(I)  iSurrenDer  in  lato* 

(I  1.)  What  shall  be. 

So,  it  shall  be  a  surrender  by  operation  of  law,  if  a  lessee  for  life 
enfeoff  ]bim  in  the  reversion  in  fee ;  for  his  estate  will  be  merged. 
2  Rol.  496.  1.  42. 

[A  release  from  tenant  for  years  to  the  reversioner  operates  as  a  sur- 
render. -  Ld.  Raym.  403.] 

So,  if  he  grants  to  him  totum  staium  suum,     2  Rol.  497. 1.  35. 

So,  if  he  enfeofis  husband  and  wife,  seised  of  the  reversion  in  right  of 
the  wife.     2  Rol.  496.  1. 49. 

So,  if  lessee  and  lessor  join  in  a  feoffment,  it  will  be  the  surrender  of 
the  lessee  and  the  feoffment  of  the  lessor.     JPl.  Com.  140.  b. 

So,  a  feoffment  by  a  lessee  for  life  to  him  in  the  reversion  is  a  sur- 
render ;  though  the  reversioner  be  an  infant.     2  Rol.  496.  L  42. 

So,  if  lessee  for  life  demises  to  him  in  the  reversion,  for  the  life  of  the 
lessee,  it  will  be  a  surrender :  though  there  be  a  possibility  o£an  occu- 
pant.    2  Rol.  497.  L  15. 

Or,  for  the  lives  of  tlie  lessor  tod  lessee;  for  it  can  never  revert  to 
the  lessee.     R.  2  Rol.  497.  1. 17. 

*  So,  if  a  lessee  for  life  or  for  years  accepts  a  feoffment  from  him  in 
the  reversion  or  remainder,  that  amounts  to  a  surrender  of  his  estate. 
2  Rol.  495.  1.  25. 

So,  if  there  be  a  feoffinent  to  A.  to  the  use  of  himself  for.  life,  and 
afterwards  to  A.  and  his  heirs,  and  A.  by  parol,  without  deed,  but  upon 
an  agreement  that  the  feoflbr  shall  have  it  again,  makes  livery  to  him 
upon  the  land ;  this  amounts  to  a  surrender. of  his  estate,  and  also  to  a 
feo£Bnnent.    R.  Dy.  358.  a. 

So,  if  lessee  for  life  accepts  a  lease  from  the  lessor,  it  will  be  a  sur- 
render.   Al.  59. 

Vol.  VIL  Cc  Though 
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« 

Thoueh  the  new  lease  be  oitly  for  years.    Ai.  59. 

So,  if  lessee  ibr  years  accepts  a  new  lease  from  his  lessor,  it  will  be 
a  surrender  in  law ;  for  this  affirms  him  able  to  make  a  lease,  ft.  Fl. 
Com.  106.  a.  107.  b. 

Though  the  new  lease  be  for  a  less  term.  ILDy.  140.b.  8  Rbl. 
495.  1.53.     2Cro.84. 

Or,  by  parol,  wlien  the  first  lease  was  by  indenture.  Dy.  r4;0.  b. 
2  Rol.  496.  1.  S. 

Though  the  new  lease  commence  at  a  futurre  day,  it  will  be  a  sur^- 
render  immediately.  R.  5  Co.  11.  b.  Cro.  £1.  522.  R.  2  Rol.  496. 
1.  5.     R.  Mo.  636.     2  Cro.  84.     Per  three  J.     Poph.  9. 

Though  the  new  lease  be  defeazable.     2  Rol.  495.  1.  40. 

Or^tmon  condition  to 'be  void,  upon  snch  on  act  wliidi  is  afterwards 
done.     PI.  Com.  107.  'b. 

So,  if  he  accepts  a  lease  at  wiU.     Mo.  '6S7. 

So,  if  a  lessee  far  yesTrs,  to  commence  tit  Michaelmas,  before  Michael- 
mas accepts  a  new  lease  to  commence  immediately ;  it  will  be  a  sur- 
render xH  the  former  lease,  though  it  was  only  a  future  interest  Co. 
Ltf.  ^z^o.  a. 

So,  if  before  Michaelmas  he  accepts  a  new  lease  to  commence  also  at 
a  future  day.  Co.  L.  338.  a.  D.  cont.  2  RoL  496.  1. 10.  D.  cont; 
Dy.  58.  a.  Per  Moile  and  Davers  cont  but  Prisot  ace  37  H.  6. 18.  a. 
Bro.  Surrender,  21.      Ace  10  Co.  53.  a.  67.  b.     Ace  Cro.  Car.  502. 

1  Rol.  728.  1.  40.     R.  Cro.  El.  522. 605. 

So,  if  a  lessee  accepts  a  new  lease  de  vc^tura  terr^y  it  will  be  a  sur- 
retider.     2  Rol.  496.  4.  20. 

So^  if  iie  ncoepls  H  ^rant  of  common  (»*  rent  out  of  the  same  land, 
to  commence  at  a  certam  day  within  the  term.  R.  2  Rol.  496.  1. 20. 25. 

Ob,  a  lessee  for  life  oooepts  a  .^rant  <rf'  a  rent^  xommon)  &c.  out  of 
the  same  land  for  life.     R.  2  Cra  177* 

Or,  al^bsee  aticepte  a  grant  of  d^ custody  of  cflie  sdme  land.'  2  Cro. 

177. 

So,  if  a  woman,  lessee,  takes  husband ;  aceeptanoe  <if «  new  lease  by 
the  husboml  will  be  »  muvender.    2  RoL  495.  L  50. 

So,  acceptance  of  a  new  lease  by  parol  by  a  corporation  a^rcgate, 
which  has  a  famaer  lease,  wiU  be  a  tiurredder,  tliough  tb^  cannot  sur- 
render withoU  «A^.     10  Co.  67.  b. 

So^  if  a  lessee  ibr  yearo  acoepis  a  new  lease  from  the  goardiati  in  so- 
cage.   iSemb.  1  Leo.  322. 

So,  ifthe  grantee  of  an  of&ce  accepts  a  new  gmat  df  t^  some  office^ 
<k  will  be  a  surrender.    Semb.  1  Vent.  297. 

So,  if  a  corporation  sole  leases  to  B.,  who  is  afterwarfls  made  head 
of  the  corporation,  as  a  bidiop,  master  of  an  hospital,  &c.  his  'tem  is 
Me^d ;  for  he  cannot  hove  the  term  in  'his  own  right,  and  ^theAedioUl 
in  another  right.     Co.  L.  338.  b. 

So^  if  a  woman,  lessor,  takes  to  hnsbdnd  tfaelesseefor  years.  Go*  L. 
M6.  b.     Saiib.toaiit  2  Cn>.  275. 

(I  8.)  What  «)t. 
But  if  ler*see  for  life  enfeoff  him  in  the  remainder  in  tail,  it  wiU 
mt  be  a  surrender ;  ^  by  the  fedfinent  the  ranainder  is  divested. 

2  Rol.  496. 1.  45. 

Or, 
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Or,  joins  in  a  fine  with  him  m  the  reversion,  or  remainder ;  for  each 
giTes  that  whidi  he  Uiwfiilly  may.     Semb.  Cro.  El.  688. 

So,  if  a  leasee  reserves  any  interest  in  himself,  it  is  no  surrender. 
Vide  ante,  (H). 

So,  if  the  lessor  or  reversioner  ehfisofife  the  lessee  ibr  yeurs,  since  the 
St.  27  H.  8.  to  the  use  of  another,  his  term  is  not  surrendered  or 
extinguished ;  for  by  the  statute  the  interest  of  feoflfees  is  saved.  R. 
7  Co.  39.  a. 

Or,  by  lease  and  release  conveys  to  the  lessee  and  another,  to  the 
use  of  B.    Dub.  2  Lev.  127. 

So,  if  the  lessee  accepts  a  new  lease,  in  trust  for  another.     Semb. 

1  Sid.  75. 

So,  if  the  new  lease  be  void,  acceptance  by  the  lessee  is  no  surrender. 
R.  2  Rol.  405. 1. 45.    Jon.  405. 

So,  if  the  new  lease  commences  after  the  death  of  B.,  it  is  no  surren- 
der till  B.  dies ;  for  he  may  ^survive  the  first  tenn.     R.  4  Leo.  SO. 

So,  if  a  lessee  accepts  a  grant  of  a  thing  consistent  with  the  lease  of 
the  land,  it  b  no  surrender;  as,  if  the  lessee  of  a  manor  accents  the 
grant  of  a  bailiwick,  or  to  be  steward  of  the  same  manor;  for  it  is 
collateral.  R.  2  RoL  496. 1.  SO.  Qu.  Mo.  6S7.  R.  2  Cro.  84.  176. 
Hard.  47. 

Or,  the  lessee  of  a  park  accepts  the  grant  of  parker.  R.  2  Rol.  496. 
1.S6.     2  Cro.  177. 

Or^  e  contra.     Cont.  per  two  J.  1  Rol.  85. 

If  the  lessee  of  an  house  accepts  a  grant  of  the  custody  of  the  same 
house.     Hard.  47. 

So,  if  the  lessor  grants  a  rent,  common,  &c.  out  of  the  land  to  his 
lessee,  without  saying  at  what  time  it  shall  commence,  it  is  no  sur- 
render ;  but  it  shall  be  intended  after  his  term.     R.  2  Rol.  496. 1.  16. 

2  Cro.  177. 

Or,  leases  to  him  all  his  lands  in  A.  where  the  lands  in  the  formei! 
lease  are ;  for  it  shall  be  intended  of  all  his  other  lands.  2  RoL  496. 
L  18.    2  Cro.  177. 

Or,  agrees  that  the  lessee  shall  have  pkrt  of  the  former  lands  and 
other  lands  for  a  less  term,  and  that  it  shall  not  be  a  surrender.  R. 
1  Leo.  SOS.    Cro.  El.  17S. 

JSo,  an  agreement  between  the  lessor  and  a  stranger,  that  the  lessee 
diall  have  a  new  lease,  is  no  surrender.    Cro.  EL  17S. 

So,  if  the  lessee  gives  licence  to  the  lessor  to  make  liveiy,  it  is  no 
surrender.     R.  2  RoL  495. 1.  S5. 

Or,  to  make  a  feoffinent    Per  Fitzb.    Dy.  SS.  b. 

Or,  agrees  that  he  shall  make  a  feoffinent.  Dub.  Dy.  SS*  b.  2  RoL 
495.  L  27.    Mo.  11. 

Or,  be  attorney  to  make  livery,  for  him.  2  Rol.  495.  L  S7.  /  R. 
Mo.  11. 

So,  if  the  king  grants  an  office  by  patent  acceptance  of  a  new 
patent  of  the  same  office  is  no  surrender  of  the  first.  R.  Cro. 
Car.  197. 

So,  if  the  king  makes  a  demise  for  years,  acceptance  of  a  new 
lease  without  recital  of  the  former  will  be  void,  and  is  no'  surrender.' 
Cro.  Car.  198. 

Cc  2  So, 
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So,  if  husband  and  wiie,  seised  for  the  life  of  tlie  wife,  accept  a 
feoffinent  from  the  reversioner,  it  will  be  a  surrender  only  during  the 
coverture ;  for  the  wife,  after  the  death  of  her  husband^  may  waive  it 
Vide  Baron  and  Feme,  (R). 

So,  if  a  woman,  lessee  for  years,  takes  an  husband  who  accepts  anew 
lease,  and  the  wife  survives.     R.  Mo.  637. 

So,  if  a  new  lease  be  made  to  an  infant,  it  is  no  surrender,  if  he  does 
not  agree  to  it  at  full  age.     Cro.  Car.  502. 

So,  if  an  idiot,  or  non  compos,  makes  a  surrender,  it  will  be  void. 
R.  Comb.  4S8.  468. 

So,  if  a  lessee  surrenders  part  of  the  estate,  it  will  be  a  surrender 
only  for  that  part     2  Rol.  498. 1. 51. 

If  he  accepts  a  new  lease  of  part.     R.  2  Rol.  498.  M. 

If  a  lessor  leases  de  nam  to  his  lessee  and  another,  it  will  be  a  surren* 
der  only  for  a  moiety.     Dub.  2  Lev.  127» 

If  the  lessee  of  a  corporation  aggi*egate  be  made  the  head  of  the  same 
corporation,  it  is  no  surrender.     Co.  L.  338.  b. 

So,  if  the  lessor  takes  in  marriage  a  woman,  lessee ;  for  he  may  have 
the  freehold  in  his  own  right,  and  the  term  in  the  right  of  another. 
Co.  L.  338.  b.     R,  PI.  Com.  418.  b. 

Or,  if  tlie  lessee  makes  the  lessor  his  executor.     Co.  L.  338.  b. 

[  (K  a.)  3impIicarion  ot] 

[In  ^ectment  the  jury  will  .be  directed  to  presume  the*  surrender  of  a 
satisfied  term.    Secus,  one  unsatisfied.     2  T.  R.  684.     7  T.  R.  2.] 

[A  surrender  will  be  presumed  if  the  beneficial  occupation  of  the 
estate  by  the  possessor  may  have  induced  a  supposition  tiiat  a  convey- 
ance of  the  legal  estate  has  been  made  to  the  party  beneficially  interest- 
led  ;  or  when  the  trust  is  a  plain  one,  and  a  court  of  equity  would 
compel  the  trustees  to  make  a  conveyance.     4  T.  R.  682.] 

[The  surrender  of  a  term  cannot  be  presumed  under  twenty  years^ 
without  circumstances.     5  Taunt.  1 70.] 

[Possession  of  the  deed,  and  non-payment  of  interest,  are  not  circum- 
stances in  aid  of  the  presumption.     Ibid*] 

[A  surrender  will  not  be  presumed  if  it  be  a  breach  of  trust  8  East, 
248.] 

[A  surrender  will  not  be  presumed  where  the  title  of  the  party  for 
whom  the  presumption  is  required  is  a  doubtful  equity  only,  until  a  court 
of  equitv  has  first  declared  in  favour  of  the  equitable  title.   8  East,  248.] 

[If  a  lease  be  granted  to  the  cesiuy  que  trust  of  a  lease,  in  consideration, 
as  the  grant  states,  of  the  surrender  of  the  former  lease ;  there  is  evi- 
dence whence  a  jury  presume  that  the  former  lease  was  duly  surrendered 
by  the  trustee.     6  T.  R.  289.] 

[Where  neither  justice,  nor  tlie  interest  of  the  owner  of  the  inherit- 
ance, are  to  be  answer^  by  presuming  the  surrender  of  a  mortgage 
term,  it  cannot  be  presumed,  from  a  sum  having  been  appropriated  by 
the-marriage  settlement  of  ^  former  owner  to  discharge  it,  against  the 
express  recognition  of  a  subsequent  owner  of  its  existence,  ana  convey- 
ance by  him  as  a  security.     11  East,  478.] 

(Kb.)  Kit 
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(K  b.)  3in  tobat  manner  a  0urrenDer  mag  he. 

A  lessee  may  surrender  upon  condition ;  and  if  the  condition  be 
broken,  the  particular  estate  shall  be  revested.     Co.  L.  218.  b. 

So^  upon  a  surrender,  reserving  rent,  though  the  rent  is  not  good  hy 
way  of  reservation,  yet  it  shall  be  so  by  way  of  contract  R.  2  Lev.  80. 
1  Vent.  242. 272. 

Though  the  surrender  be  by  assignment,  &a  by  parol.  R.  2  Lev. 
80.     1  Vent  242.  272. 

So,^  if  tenant  for  life  joins  in  a  feofiment  or  fine  with  him  in  the 
reversion,  rendering  rent  to  the  lessee  for  life ;  the  rent  will  be  good. 
Cro.  EL  688. 

So,  a  surrender  may  be  made  of  land  in  the  county  of  B.  at  a  place 
out  of  the  county.     2  Rol.  495. 1. 5. 

(L)  achz  effect  of  a  0urrcnDeh 

(L 1.)    The  estate  is  absolutely  determined  between  the 

parties. 

If  an  estate  be  surrendered,  the  whole  estate  is  determined  without 
other  ceremony. 

And,  as  to  die  parties  themselves,  it  will  be  determined  to  all  intents. 
Co.  L.  338.  b. 

And,  therefinre,  if  an  husband,  seised  in  right  of  his  wife,  leases 
for  the  life  of  B.,  which  is  a  discontinuance,  and  afterwards  B.  sur- 
renders his  estate  to  the  husband,  the  discontinuance  is  determined. 
C^*  L.  8S8« 

If  A.  mortgages  his  reversion  in  fee  to  the  lessee  for  years,  whereby 
his  term  is  surrendered,  and  afterwards  pays  the  money  pursuant  to 
the  condition,  yet  his  term  shall  be  extinguished,  and  not  revive.  R. 
9  Leo.  6. 

(L  S.)  Or,  for  the  benefit  of  a  stranger. 

So^  by  a  surrender  the  estate  will  be  absolutely  merged  for  the  bene- 
fit of  a  stranger.     Co.  L.  338.  b. 

As  if  a  bishop  has  a  rent-charge  in  fee,  and  the  terre-tenant  enfeoffs 
him,  whereupon  the  lord  enters  for  mortmain,  he  shall  have  it  dis- 
charged of  the  rent.     Ibid. 

K  a  reversioner  makes  a  lease,  grants  a  rent-charge,  &c.  and  after- 
wards the  lessee  of  the  particular  estate  surrenders,  Uie  lease,  or  grant 
of  the  reversioner,  takes  efiect  immediately.     Ibid. 

If  A.  makes  a  lease  to  B.  for  life,  rendering  rent  to  him  and  his  heirs, 
remainder  to  C,  the  revelrsion  to  himself,  and  afterwards  grants  the  re- 
version to  C.  to  whom  B.  attorns,  yet  C.  shall  not  have  the  rent,  but  the 
heir  of  A.     Co.L.dd8.b.  ^ 

So,  by  a  surrender  the  estate  will  be  merged,  though  it  be  to  the  dis- 
advantage of  him  who  assents ;  as,  if  the  reversioner  grants  a  reversion 
for  life  to  which  the  lessee  attorns,  and  afterwards  releases  to  the  grantee 
and  his  heirs,  tliough  the  lessee  shall  be  now  punished  for  waste,  where 
he  was  dispunishable  upon  the  grant  of  the  reversion  for  life;  yet,  be- 

C.c  3  cause 
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cause  he  has  attorned  to  the  grant,  the  estate  of  the  grantee  for  life  shall 
not  have  continuance.     Co.  L.  338.  b. 

(LS.)  But  not  to  his  prejudice. 

But  the  estate  shall  have  continuance  notwithstanding  the  surrender, 
to  avoid  a  prejudice  to  a  strangen    Co.  L.  338.  b. 

As,  if  a  reversion  upon  theUfe  of  B.  be  granted  with  warranty,  and 
afterwards  B.  surrenders,  the  grantee  shall  not  have  execution  in  value 
against  the.  grantor,  who  is  a  stranger,  duruig  the  life  of  B.  Co.  L. 
33i3.  b. 

If  tenant  for  life  or  years  grants  a  rentxhargCy  common,  &c.  and 
afterwards  surrenders ;  yet  the  rent,  &c.  continues.     Co.  L.  338.  b. 

(M)  ^Bben  ^  charge  recited  b^  tbt  tioiotng  of  a 

0urrenDer* 

So  a  char^  made  before  the  surrender  revives,  if  the  surrender  be 
avoided,  against  him,  who  claims  paramount  the  surrender;  as,  if  lessee 
for  life  grants  a  rent-charge  and  ailerwards  enfeoffi  the  grantee,  and  the 
lessor  enters  for  the  forfeiture,  the  rent  revives ;  for  the  lessor  claims 
paramount  the  feaffment.     Co.  L.  338.  b.' 

So,  if  grantee  for  life  of  a  rent  accepts  a  lease  of  the  land  from  him 
in  the  reversion,  and  afterwards  the  lease  is  surrendered,  the  rent  r^ 
vives.     R.  per  three  J.    Bramston  cont.    Cro.  Car«  101. 

(N)  Surrender ;  toia  pleaDeo. 

If  a  surrender  be  by  acceptance  of  a  new  lease,  it  is  not  good  to  say, 
that  the  lessee,  being  possessed  by  a  former  lease,  the  lessor  demised  to 
him,  but  that  the  lessee  surrendered,  and  then  the  lessor  demised,  or 
that  the  lessor  entered  and  demised.    Semb.  per  Dy.  pL  Com*  194.  b. 

So,  rq^ularly,  he  ought  to  plead,  that  he  surrendered  the  estate  and 
land.     0*0.  Car.  101. 

So»  regularly,  he  ought  to  show  that  the  lessor  assented  to  it,  where 
the  other  party  pleads  or  brings  an  action  in  disaffirmance  of  the  sur- 
render.    2  Vent.  207. 

But  the  omission  will  be  aided  after  verdict. 

*And  it  is  not  of  necessity.     Semb.  2  Vent  207.* 

But  if  the  party  pleads  a  surrender  of  the  demise  aforesaid,  it  is  suf- 
ficient.   R.  Cro.  Car.  101. 

So^  he  need  not  show  that  the  lessor  entered  after  agreement  to  the 
surrender.     Ibid. 

Vide  more  concerning  Surrender  in  Bail,  (Q  2,  &c.  —  R  3.)  —  line, 
(Ell.)  —  Franchise,  (G  2.)  —  Officer,  (K  9.)  —  Patent  (G). 

S^urrenDer  of  a  coppboID. 

Vide  CoPYHOLDj  (F  1>  &c) 


SURREBUTTER, 

Vide  Pl£ad£b,  (L). 

SURRE- 


I 
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SURREJOINDER. 

Vide  Pleader,  (I).  ' 


SURVEYOR  OF  HIGHWAYS. 

Vide  Chimin,  (Ci,&c.) 
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(A)  S^u0peii0ton ;  tubat  joImU  be.  mfra. 

(B>  W)At  05ali  be  an  ertmgutjs^ittent.  p.  39Si. 

(C)  mbm  t^  erttngutdbment  of  part,  the  ivboie  ^iVi 

fxt  ertinguubco.  p.  393. 

(D)  jDr,  be  0U!6:pcnjeiion  of  part>  tbe  tobole  totll  be  £(U)Oi^ 

(E)  saiben  tb^ce  leEbalt  be  an  apportionment  p.  394. 

(F)  2Dr,  a  0UjSpe0jeton  onlg  for  pact  p^  395. 

(G)  WSXhta  an  tbe  0eti9tce0/  &c  remain^  ano  are  not 

appotttoneDt  or  ertingiitjsbeD.  p.'3as. 

(A)  ®tt0penjsiioit ;  tobat  letban  be. 

If  a  se^iofy,  rent,  or  other  profit  qpprendr^  out  of  laads^  comes  to 
him  who  has  possession  of  the  same  land  for  a  tiaie,  such  unity  of  pos- 
sessipn  creates  a  suspeusion  of  the  seigniory,  rent,  &c.  for  the  upne.  Co. 
L.S1S.  a. 

As,  if  A.  be  tenant  for  life,  remainder  to  B.  in  fee,  aud  the  lord 

f  rants  his  services  to  A.  in  fe^  they  are  suspended  during  the  life  of  A. 
iiit.  s.  560. 

&0x  if  there  be  lord  and  tenant,  and  the  tenant  grants  his  tenancy  to 
A.  for  Ufe,  and  then  the  lord  grants  his  seimiiory  to  A.  in  fe^  the 
sei^ory  will  be  suspended  during  the  life  of  A.     Lit.  s«  $6$. 

So,  if  A.  disseises  the  tenant,  or  the  tenant  gran|s  to  A.  in  fee  upc^i 
condition,  and  then  the  lord  grants  ta  A.  in  fee,  and  afterwardi^  the 
disseisee  enters,  or  the  tenant  enters  for  the  conditio^  broken,  the  ser- 
vices revive,  and  are  not  extinguished,  though  A.  had  a  %;  for  hc)  had 
not  so  perdurable  an  estate  in  the  tenancy  as  in  the.  seigw>ry.  Cow  L. 
SIS.  b. 

So,  if  the  tenant  leases  to  tlie  lord  for  life,  or  fpr  years^  or  enfe^iQk 
hhn  upon  condition,  the  seigniory  is  susnended.    Co.  I/.  Sli.  lu 

Or,  if  the  lord  disseises  nis.  tenant,  tne  seigniory  will  be  smq^eoded 
till  the  entry  of  the  disseisee.     Co.  L.  S14.  a. 

So«  if  the  tenant  marries  a  woman  who  hits  the.  sqigpipiy,  it  wW  be 
suspended  during  the  coverture.    Sav.  21. 

C  c  4  -  If 
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If  A.  seised  of  lands  held  of  the  manor  of  B^.  be  attainted  for  high 
treason,  and  the  king  gi'ants  his  lands  to  D.,  the  rent  payable  to  the 
manor  of  B.,  though  suspended  by  the  attainder,  shall  be  revived  and 
paid  by  the  patentee.     R.  Ley.  1. 

(B)  Wfyat  ^all  he  m  tttinqtxi^mtnt 

But  if  a  man  has  as  high  and  perdurable  an  estate  in  the  seigniory, 
rent,  common,  or  other  profit  apprendre^  as  in  the  land,  such  profit 
npprendre  will  be  extinguished.     Co.  L.  313.  a.     Lit.  s.  561. 

As,  if  he  who  has  a  seigniory,  rent,  common,  &c.  releases  his  estate 
or  interest  to  the  terre-tenant     Vide  Release,  (B  6.) 

Or,  the  lands  out  of  which  a  rent,  &c.  issues,  come  to  the  lord  by 
purchase,  descent,  or  other  lawful  means.     R.  Jon.  234f. 

If  a  manor,  to  which  common  for  the  lord  and  his  copyholders  be- 
IcMig,  in  the  waste  of  the  king  and  odiers,  comes  to  the  king  by,'  the 
statute  of  dissolutions,  &c.  the  common  of  the  lord  in  the  waste  of  the 
king  is  extinguished ;  but  not  the  common  of  the  copyholders,  nor 
thecommon  which  the  lord  himself  has  in  the  waste  of  others.  R. 
Jon.  349. 

So,  if  the  land  out  of  which  a  rent,  &c.  is  granted,  be  evicted  by  an. 
elder  title,  the  rent  will  be  extinct.     Co.  L.  147.  a. 

So»  every  customary  payment  or  privilege  for  the  profit  of  the 
lord  will  be  extinguished  by  unity  of  possessi<Mi  in  fee;  as  if  the  lord 
purchases  the  land  held  of  him,  all  the  services  are  extinct. 

So^  an  heriot,  fine,  &c.  due  by  custom  upon  death,  alienation,  &c. 

A  custom  to  be  beadle  to  the  lord,  collector  of  his  rents,  &c.  Bro. 
Exting.  14. 

So,  an  easement ;  as,  a  way.      R.  Cro.  EL  300.      R.  1  Rol.  935. 
LAS- 
Usage  to  repair  fences  between  such  and  such  doses.  R.  1  Vent  97. 
Ray.  192.     R.  Pal.  446. 

So,  a  liberty  of  placing  pipes  for  water,  if  the  pipes  are  taken  away 
during  the  unity.     Pal.  446. 

But  things  of  necessity/ and  collateral,  are  not  extinguished;  as,  a 
way  of  necessity,  gutter,  water-course,  &c.  R.  Pal.  446.  Jon.  145, 
146. 

So^  extinguishment,  or  suspension  by  law,  may  be  prevented  in 
equity.     Vide  Chancery,  (4  N  6.  8.) 

[The  nature  of  gavelkind  lands  is  not  affected  by  the  lord's  pm*- 
chasing  them.    D.  Per  Wood,  J.  1 1  H.  7.  25.  b.] 

[All  things  arismg  out  of  land,  being  part  of  the  profits  thereof,  only 
are  extinct,  where  the  party  entitlea  has  as  high  an  interest  in  the 
lands  out  of  which  the  thing  arises  as  exists  in  the  thing  to  which  it  is 
annexed.     Dav.  5.  a.] 

[Thus,  a  rent  is  extinguished  by  such  an  unity.  D.  Dav.  5.  a.  b. 
Per  Townsend.  J.  1 1  H.  7.  25.  b.] 

[A  common,  or  a  way.  D.  ace.  11.  st  4.  5.  a.  Bro.  Extmguish- 
ment,  pi.  11.  Fitz.  Extinguishment,  pL  4.  R.  ace.  Noy,  119.  D, 
ace  Poph.170.     Dav.  5.  a.  b.     Dub.  Ow.  121.] 

[Except  that  a  thing  which  must  necessarily  exist  afier  the  unity 
ceasesj  is  not  extinct] 

[Therefore 
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[Therefore  a  way  of  necessity  is  not -extinct  by  such  an  unity.  R. 
Cro.  Jac.  170.  •  2  Sid.  39.  111.  D.  ace  Poph.  172.  3  Bulstr.  340. 
Latch.  154.] 

[Or,  a  water-course.  R.  Poph.  166.  3  BuUtr.  339.  Latch.  154. 
Noy,  84.] 

[Or,  a  gutter.    D."  11  H.  7.  25.  b.     Per  Wood  and  Townsend.  J.] 

[Unless  it  is  discontinued  during  the  unity.  D.  Per  Danvers,  J. 
11  H.  7.  25.  b.] 

[But  thin^  which  are  merely  collateral  to  land,  are  not  extinct  by 
any  unity.     1).  Dav.  5.  b.] 

[Therefore,  a  right  to  a  warren  upon  land  is  not  extinguished,  though 
the  person  endtlea  to  the  warren  is  entitled  to  an  interest  in  die  land 
upon  which  the  warren  exists,  equal  to  the  estate  in  respect  of  which  it 
is  claimed.     D.  Dav.  5.  b.] 

[And  a  thing  which,  though  it  arises  out  of  the  profits  of  the  land, 
and  is  payable  only  by  the  owner,  is  due  in  a  personal  respect,  is  not  ex- 
tinct by  any  unity.     I).  Dav.  5.  b.] 

[Therefore,  an  unity  will  not  destroy  the  right  to  tithes.     Ibid.] 

[A  right  of  way  overland  in  respect  of  a  house  is  destroyed  by  an 
unity  of  interest  in  the  land,  and  the  terminus  ad  quem^  without  the 
house.     Vide  Bro.  Chimin,  pi.  13.] 

(C)  mbtn  h^  ertinguisbment  of  port,  tjbe  Uiboie  toill 

i)e  ertmguisbeD. 

If  a  man  has  a  profit  apprendre  out  of  land  against  common  right, 
and  he  purchases  part  of  the  land  out  of  which,  &c  the  whole  will  be 
be  extinct;  as,  if  the  grantee  of  a  rent-charge  purchases  parcel  of 
the  land ;  for  the  rent  is  entire,  and  issues  out  of  every  part  of  the  land. 
Co.  L.  147.  b. 

So,  if  a  commoner  of  common  appurtenant  purchases  part  of  the  land 
out  of  which.     Vide  Common  (L). 

So,  if  a  grantee  of  a  rent-charge  recovers  part  of  the  land  by  a 
feigned  tide;  for  he  claims  under  the  grantor.     Co.  L.  148.  b. 

So,  if  the  conusee  of  a  statute  purchases  part  of  the  land  of  the 
conusor,  the  whole  shall  be  extinct     Sav.  69.     R.  Jon.  445. 

Or,  if  he  disseises  the  conusor  of  part,  he  canqot  take  execution  of 
the  residue,  till  the  disseisin  purged.    Jon.  445,  446. 

So,  if  a  thing  be  due  by  common  right,  by  the  act  of  him  to  whom 
due,  the  whole  may  be  extinguished ;  as,  if  a  tenure  be  by  entire  service, 
annual  or  casual,  if  the  lord  himself  purchases  part,  the  whole  will  be 
extinct     6  Co.  1.  b.     R.  8  Co.  105.  b.     Co.  L.  149.  b. 

If  the  lord  releases  his  seigniory  to  part,  the  whole  seigniory  will  be 
extinct     6  Co.  1.  b. 

So,  if  the  lord  comes  to  part,  partly  by  his  own  act,  and  partly,  by 
default  of  the  party ;  as,  if  he  recovers  m  a  cessavit.     R.  6  Co.  2.  b. 

So,  if  the  lord  comes  to  part  by  act  of  law,  where  another  will 
have  prejudice ;  as,  if  the  lord  by  descent  comes  to  the  part  of  a  Joint- 
tenant,  who  holds  by  suit  of  court,  the  whole  will  be  extinct;  for  by 
the  St  Marlb.  the  other  joint-tenants  shall  have  contribution.  K. 
6  Co.  2.  a. 

Otherwise,  if  the  service  due  be  not  for  the  sole  benefit  of  him  to 

whom 
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whom  due»  but  also  for  the  public  good :  as»  a  thing  for  the  defence 
of  the  realm,  advancemeat  of  justice,  charity,  &c.  6  Co.  2.  a.  Vide 
post,(F). 

But  if  the  king  purchases  part  of  the  lands  subject  to  his  debt,  he 
shaQ  have  execution  upon  the  residue.     R.  Sav.  69. 

(D)  ^,  &e  0u0i»(B0ton  of  vm,  t&e  taboie  tmll  be 

0U0penDeD. 

So,  if  a  tenant  makes  a  gift  in  tail,  or  a  lease  for  life^  or  for  years,  of 
part  of  his  land  to  his.  lord,  the  whole  rent  vill  be  suspended ;  £br  rent- 
service  cannot  be  suspended  for  part  by  the  act  of  the  party,  and  in  esse 
for  the  other  part.    Co.  L.  148.  b. 

So,  if  the  lessor  enters  upon  the  lessee  for  life,  or  for  years,  and  ousts 
him  of  part  of  the  lam^  the  whole  rent  will  be  suspended.     Ibid. 

So,  if  there  be  a  lease  of  a  warren  in  three  vill%  rendering  rent,  and 
the  lessor  grants  tlie  reversion  of  the  warren  in  one  vill,  the  whole  rent 
will  be  suq)ended ;  for  rent  due  by  contract  shall  not  be  apportioned ; 
but  perhaps  the  lessor  will  have  a  remedy  upon  his  contract.  R.  9  Leo- 1  • 

1  And.  26. 

(E)  mhm  tbece  ^aXl  hz  on  apportionment 

But  a  thhig  of  common  right  shall  be  apportioned ;  as,  if  a  man  who 
has  a  rent-service  purchases  part  of  the  land,  the  rent,  if  it  be  not  an 
ejatire  thing,  shall  be  apportioned.     Lit  s.  222. 

And  this  was  by  the  common  law,  and  not  by  construction  upon  the 
statute  quia  emptores  terrarum.     Co.  L.  148.  a.     Cont  Dy.  4.  b. 

The  rent-service  shall  be  apportioned,  if  the  lessee  for  life  or  fi>r  years 
surrenders  part  of  the  land  to  the  lessor.     Co.  L.  148.  a. 

So^  if  the  lessor  grants  or  devises  part  of  the  reversion  to  another. 
Co.  L.  148.  a.    R.  Cro.  El.  771. 

Or,  enters  into  part  for  a  forfeiture.     Co.  L.  148.  a.     Dy.  5.  a. 

Or,  recovers  part  of  the  land  in  waste.     Co.  L.  148.  a. 

So)  if  part  of  the  land  out  of  which  the  rent  issues  is  evicted.    Semb. 

2  Cro.  160. 

So,  if  a  man,  who  has  common  appendant,  purchases  parcel  of  the 
land,  the  common  shall  be  apportioned.     Vide  Common,  (L). 
'     So,  if  A.  seised  of  one  acre  m  fee,  of  another  in  tail,  leases  for  life  or 
years,  or  makes  a  gift  in  tail,  reserving  rent,  and  dies,  whereon  the 
issue  in  tail  enters,  the  rent  shallbe  apportioned.     Co.  L.  148.  b. 

So»  a  thing  against  common  right  sometimes  may  be  apportioned ; 
as,  if  a  rent-charge  in  fee  be  granted  by  devise  or  fine,  a  moiety  to 
A.  in  fee,  a  moiety  to  B.  in  fee,  and  no  attornment  is  necessary.  R. 
2  Lev.  240. 

If  rent  be  apportioned  in  an  action  for  the  rent,  the  defendant  may 
shew  the  value  of  the  land,  and  at  what  rate  the  apporticmment  shall  be 
made.    R.  1  Vent  276.     Semb.  Cro.  EL  771.    2  Cro.  160. 

Or|  upon  nU  debet^  it  may  be  apportioned  by  the  jury.  1  Vent 
276. 

So,  rent  may  be  apportioned  in  equity,  when  it  shall  not  by  law. 
Vide  Chancery,  (2£.-«4N5.) 
•—  [If 


When  all  the  services j  8^.  remain^  and  are  not  extinguished.  9Q5 

[If  A.  appoint  B.  his  coliectcHr,  and  direct  B.  to  take  and  receiva  to 
his  own  use  IQOL  out  of  the  first  money  he  coUects,  this  is  an  entire 
agreement,  and  B.  cannot  maintain  an  action  on  it  for  75Z.  as  for  three 
quarters  of  a  year's  salary.     1  Salk.  S5.     3  Mod.  Rep*  153.  S.  C.3 

[If  a  sailor,  hired  for  a  voyaoe,  take  a  promissoiy-nate  from  his  em- 
ployer for  a  certain  sum,  provided  he  proceed,  continue^  and.  do  his 
duty  on  board  for  the  voyaffe,  and  before  the  arrival  of  the  sh^)  he  dies, 
no  w^es  can  be  claimed  either  on  the  contract  or  <hi  a  quantuM  meruit. 
6  T.  R.  320.] 

(F)  2Dr,  a  ie!U6pen0ion  onis  for  part 

So,  by  act  of  law  a  thing  may  be  suspended  in  part,  and  in  esse  for 
part;  as,  if  the  lord  in  diivalry,  as  guardian,  enters  upon  the  land  of 
his  tenant  within  age,  whereby  the  rent  is  suspended  during  the  minority ; 
yet  if  the  wife  recovers  dower,  she  shall  pay  a  third  part  of  the  'rent. 
Co.  L.  148.  b. 

So,  if  the  tenant  makes  a  gifl  in  tail  to  the  father  of  the  lord  of  part 
of  his  land,  which  descends  to  the  lord,  the  seigniory  shall  be  sus- 
pended for  part,  and  in  esse  for  part.     Co.  L.  148.  b.' 

So,  if  the  terre-tenant  makes  a  gift  to  the  fiither  of  Ihe  grantee  of  a 
rent-charge  of  part  of  the  land  charged.    Co.  L.  148.  b. 

So,  by  the  act  of  a  stranger ;  as,  if  one  joint-tenant  or  parcener 
disseises  the  tenant,  the  other  may  distrain  for  his  moiety  oi  the  rent. 
Co.  L.  148.  b. 

So,  if  one  joint-tenant  of  a  seignioiy  purchases  the  tenancy,  one 
moie^  is  extinct,  and  the  other  moiety  shall  be  held  of  the  other  j<^int« 
tenant.     Semb.  21. 

(G)  S2l{)en  all  tbt  sertiice^,  &c.  remain,  anD  are  not 

apportioneD  or  erttngfutdbeD. 

So^  if  A.  be  seised  of  one  acre  in  fee,  and  another  in  tail,  and  grant 
a  rent  out  of  both  in  fee,  in  tail,  for  life  or  years,  and  die,  whereby  the 
acre  in  tul  is  discharged,  the  whole  rent  remains  upon  the  other  acre; 
for  he  shall  not  take  advantage  of  the  imbedlity  of  his  estate  to  defeat 
his  grant.    Co.  L.  148.  b. 

So,  if  a  tenant  holds  by  entire  services,  he  shall  not  make  an  appor- 
tionment by  his  own  act;  but  the  services  ^re  multiplied ;  as,  if  tenant 
of  three  acres  by  homage,  fealty,  suit,  &c.  enfeoff  A.  of  one  acre^  A. 
shall  do  the  same  services  entirely,  and  also  the  feoffer  for  the  residue. 
R.  6  Co.  1.  a.     R.  8  Cob  105.  b. 

Or,  by  service  of  a  hawk  annually;  for  an  entire  annual  service  'shall 
be  multiplied,  as  well  as  casual.     R.  6  Co.  1.  a. 

So,  though  the  entire  annual  service  be  a  matter  of  profit;  as,  an 
horse,  ox,  &c  as  well  as  where  it  is  a  hawk,  dog,  or  other  matter  of 
pleasure.     R.  8  Co.  105.  b. 

So,  if  the  tenant  holds  by  apersimal  service  to  be  done  by  the  person 
of  a  man;  as,  the  service  of  chivalry,  to  be  sewer,  butler,  &c.  if  the 
tenant  aliens  parcel,  die  service  shall  be  go^ultiplied,  where  it  cm  be 
done  without  prejudiice  to  the  lord ;  as,  in  service  of  chivalry,  if  it  can- 
not 
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not  be  multiplied  without  his  prejudice;  as,  to  be  butler,  &c  the 
service  remains,  but  shall  not  be  multiplied.     R.  8  Co.  105.  b. 

So,  in  services  for  the  public  good ;  as,  for  defence  of  the  realm, 
advancement  of  reli^on,  justice,  charitv,  &c«  though  they  are  entire^ 
the  act  of  the  lord  himself  shall  not  make  an  extinguishment,  but  diey 
remain;  as,  if  the  lord  purchases  part  of  the'  land  held  bj  chivalry, 
escuage^  castle-guard,  comage,  &c.;  for  the  service  is  for  defence  of . 
the  r^lm.    6  Co.  2.  a. 

Or,  by  the  service  of  making  a  bridge,  beacon,  repairing  an  high- 
way, &c.    6  Co.  2.  a. 

Or,  by  the  service  of  finding  a  preacher  in  such  a  church,  marriage 
for  a  poor  virgin,  &c.  annually.    6  Co.  2.  b. 

Or,  by  service  to  aid  the  sheriff,  to  be  high  constable,  keep  the  king^s 
records,  &a    6  Co.  2.  a. 

So,  a  thin|;  collateral  to  the  land  shall  not  be  extinct  by  unity  of  pos- 
session ;  as,  if  an  abbot,  &c.  was  seised  in  fee  of  lands  out  of  which 
tytbes  are  payable,  and  of  the  rectory  to  which :  for  when  the  union 
ceases,  the  tythes  revive.     Vide  Dismes,  (E  9.) 

If  A.,  having  a  warren  in  the  land  of  B.,  purchases  the  lind,  the 
warren  is  not  extinct;  but  when  he  aliens  the  land,  it  revives.  Bro. 
Exting.  5. 

So,  shack  common,  or  by  reason  of  vicinage.     R.  1  RoL  9S5.  L  S6. 

So,  the  privile^  of  a  manor  within  the  purlieu  of  a  chace,  to  hunt 
within  the  chase,  is  not  lost,  if  the  manor  and  chace  come  to  the  king, 
who  liierwards  aliens  the  manor.    Dy.  S27.  a.     1  Rol.  935.  L  40. 

So,  if  A.,  having  a  portion  of  tyuies  out  of  the  rectory  of  B.,  pur- 
chases the  rectory,  the  portion  is  not  extinct.     R.  2  Rol.  161. 

So,  a  matter  of  necessity  will  not  be  extinct,  by  unity  ofpossession; 
as,  a  way  of  necessity.     1  RoL  936.  1. 2.     Vide  Chimin,  (D  4«.) 

So^  i^  by  custom  in  London,  t^e  owner  of  a  tenement  has  a  gutter 
in  a  tenement  adjoining,  and  afterwards  purchases  the  tenement  in 
which,  and  after  that  ahens  again,  the  alienee  cannot  stop  the  gutter ; 
for  it  was  as  necessary  afterwards  as  before.  Bro.  Exting.  60.  Per. 
Cur.  II  H.  7.  25.  b. 

If  the  dose  of  A*  ought  to  ^repair  the  fence  of  B.  who  purchases 
the  close  of  A.  in  fee  and  dies,  whereby  the  closes  are  divided  be^ 
tween  the  daughters,  the  prescription  continues.    Dub.  Dy.  295.  b. 

So,  a  thing  which  runs  with  the  land  will  not  be  extinct  by  unitv 
of  possession ;  as,  if  the  lord  purchases  land  of  the  nature  of  gavel- 
kind or  borough  English,  the  custom  renudns.     11  H.  ?•  25.  b. 

The  custom  of  free-b^ch.     Bro.  ExUhg.  14. 

So,  if  the  lord  purchases  part  of  the  mnd,  where,  by  custom,  an 
heriot  is  due  upon  the  death  of  ev&y  tenant,  the  heriot  shall  not  be 
extinct.    Co.  L.  149.  b.     8  Co.  106.  b. 

So,  where  a  lessor  has  land  by  contmct  firom  an  under-lessee^  no 
rent  shall  be  suspended  contrary  to  the  agreement  of  the  parties;  as, 
if  A.  leases  to  B.  for  twenty-one  years,  rendering  20/.  per  annum,  and 
B.  leases  to  C.  rendering  no  rent  for  ten  years,  and  C.  assigns  his 
term  to  A;,  the  rent  of  B.  shall  not  be  suspended  or  apportioned,  but 
he^hall  pay  2M.  per  annum  as  before.    R.  2  Lev,  143. 

SWAN. 
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SWANIMOTE  COURT. 

Vidfe  Chase,  (R2.) 

SWEARING. 

Vide  Justices  of  Peace,  (B  2S.) 

SYNONIMOUS  WORDS. 

I 

Vide  Covenant,  (D  2.) 


/^ 


TAIL. 

Vide  Estates,  (B  1,  &c.)  and  the  several  titles  referred  to 

UNDER  Tenant  in  tail. 


tallage. 

Vide  Ancient  Demesne,  (F  3.)  —  Parliament,  (H  9,  &c.) 


tarde. 

Vide  Retorn,  (D  1.) 


taxes. 

Vide  Chancery,   (4  T.)  —  Parliament,   (H  9,  &c.)  —  Scotland, 

(D  8.)  —  Sewers,  (E  1,  &c.) 


TEMPORAL  COURTS. 

Vide  DiSMES,  (M  5.) 

^— — ^— ^WW^— f— — M^—  11       I  ■■■—■■■  i^a    I  ■■—^^^■^—^ 

temporal  jurisdiction. 

Vide  Heresy,  (B  4.)  —  Prjerogative,  (D  28,  &c.) 


TEMPORAL  LORDS. 

vide  Parliament,  (D  S.  —  G  10.) 


TEMPS. 

(A.)  Ctme;  botn  computcD;  incUi0h)e  or  erdutftur. 

.  p.399. 

(B  1.) 
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(B  h)  HDf  iDbat  time  tbt  lato  tafies  notice,  p.  399. 

(B 1.)  Of  a  year  and  a  day.  p.  399* 
(B  2.)  Of  the  calendar,  p.  400. 
(BS.)  De  die  daminicQ.  p.  401. 

(C)  ZSXhoX^u^tsxms. 

(Cl.)  Hilary  term.  p.40S- 
(C  2.)  Easter  t^ro.  p.  403. 
(C  sS  Trinity  term.  p.  403. 
(C  4.)  Michaelmas  term.  p.  404. 
(C  5.)  Dies  nonjuridici.  p.  404. 
(C  6.)  What  things  are  lawful  upon  them.  p.  405. 
(C  70  l^e  term  is  only  one  day :  —  In  what  re- 
spects, p.  405. 
(C  8.)  In  what  not  p.  405« 

(D)  JditeatmMz  time.  p.  406. 

(E)  ZSi\m  tiigl)t  10  trngeajstonairie.  p.  406. 

(F)  Wfym  not.  p.  406. 

(G)  Cime  of  limitation.  40& 

(G  1.)  In  actiiHis  real :  —  When  reduced  to  sixty 
years,  p.  406. 

(G  2.)  When  to  fifty  years,  p.  408. 

(G  3.)  When  to  forty  years,  p.  408. 

(G  4.)  When  to  thirty  years,  p.  408. 

(G  5.)  When  to  twenty  years,  p.  409. 

(G6.)  In  actions  personal : -^  When  to  six  years. 

p.  410. 
(G70  ^^en  to  four  years,  p.  411. 
(G  8.)  When  to  two  years,  p.  41 1 . 
(G90  What  cases  are  not  within  the  statutes  of 

limitations :  —  Such  as  may  not  fall  within 

the  time  limited,  p.  412. 
(G  10.)  In  which  seisin  is  not  traversable,  p.  413. 
(Gil.)  Actions  for  dischargCj  &c.  p.  413. 
(G  12.)  PjDescription  in  discharge,  p.  414. 
(G 13.)  Or  by  que  estate,  p.  414. 
(G  14.)  Avowry,  &c.  not  for  rent  or  suit.  p.  414. 
(G  15.)  Actions  upon  ^>6cialty,  &c.  p.  415. 
(G  16.)  Action  by  an- infant,  &c.  p.  416. 
(G17.)  Or  brought  within  a  year  after  judgment  or 
outlawry  reversedi  p.  417* 

(G- 18.) 


Of  what  ttmes  the  law  takes  notice.  399 

(G 18.)  Or  where  promise  or  provision  is  made  For 

payment,  p.  417- 
(G 190  Heading  the  statute  of  UnutatiociSy  and  the 

efiect  of  the  statute,  p.  417* 

(A)  ^imt ;  feoto  computet! ;  incta)8!ttie  or  ex^u^t. 

How  the  year,  month,  day,  shall  be  conq>uted,  vide  Ann. 

When  by  the  calendar  or  huiar  month,  vide  Ann. 

If  a  thing  be  limited  to  be  done  witlun  such  a  time  after  sttch  a 
&ct,  the  day  of  the  &ct  shall  be  taken  inclusive  ;ias^  where  the  st. 
27  Eliz.  IS.  requires  ^an  action  against  the  hundred  within  a  year  after 
the  robbery,  the  day  of  the  robbery  shall  be  included  within  the  year. 
Per  two  J.  one  cont.  Hob.  189.  2  RoL  520.  L  47.  [Vide  Doug.  465. 
Vide  Hundred,  (C  4.)    Vide  8  T.  R.  628.  ace] 

[The  word  *^  from,''  or  *^ after,"  may  mean  either  in  or  ex<;lusive. 
Cowp.  714.    LofiL  276.,  hut  priwJ /ode  is  inclusive.     Dougl.  463.] 

[So,  when  the  law  requires  that  a  month's  notice  of  an  action  shall 
begiven,  the  month  bqgias  with  4he  day  on  which  the  notice  is  served. 
S  1\  R.  623.] 

[So,  where  the  st  21  Jac.  1.  2*  19.  s.  2^  enacts  that  a  trader  Ijiing 
in  prison  two  months,  lunar,  after  an  arrest  for  debt,  shaH  be  ad- 
judged B  bankrupt,  die  day  of  the  arrest  is  included.^    3  East,  407.] 

[A  permit  for  Oie  removing  of  wine  from  one  place  to  anodter  under 
die  Stat.  26  Geo.  8.  c  59.  s.  80.  &  35.,  dated  nine  o'dock  in  the 
morning  one  day,  and  giving  the  par^  one  hour  for  removing  it  out 
of  A.'8  stock,  and  two  days  more  for  delivering  it  into  B.'s  stock,  ex- 
phnes  at  ten  in  the  morning  of  the  second  day  after  it  is  granted. 
5T.  R.  255.] 

But  where  it  is  limited  within  such  a  time,  after  the  date  of  a  deed, 
&c  the  day  of  the  date  shall  be  taken  exclusive ;  as,  a  protection  «haU 
be  for  a  year,  exclusive  of  the  day  of  the  date.     Hob.  139. 

By  the  st.  27  H  ^.  16.  it  is  sufficient  if  a  deed  be  invoUed  within  six 
months,  exclusive  of  die  day  of  the  date.  Hdb.  189.  Vide  Bargain 
and  Sale,  (B  8.)- 

[In  temporal  cases,  time  is  cmi^puted  by  hmar  imonttis;  in  ecde- 
siafidcal,  by  solar.     1  Bl.  Rep.  4^0.] 

[Therefore  a  month's  time  to  plead,  is  a  kmar  month.  Ibid. 
Douff.  463.] 

When  the  commencement  of  a  lease  is -exclusive  lof  the  date  or  not, 
vide  Estates,  (G  8.) 

(B)  2Df  tobat  tmus  tbt  Into  ta^s  noike. 

(B  1.)  Of  a  year  and  a  day. 

The  law  takes  notice  of  the  commencement  and  course  of  the  year, 
and  all  times  which  depend  upon  the  calendar.  Vide  post,  (a  2.) 
Vide  Ann. 

So,  of  the  commencement  and  end  of  the  term.     1  Sid.  304. 

And,  therefore,  if  there  be  a  promise  upon  forbearance  till  Easter 
term ;  it  is  sufficient  to  say,  that  he  forbore  accordkiglyi  without  saying 
what  day  that  was.    R.  2  Cro.  548. 

^Altliough 
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[Although  the  law  does  not  in  general  allow  of  the  fraction  of  a  day, 
yet  it  admits  it  in  cases  where  it  is  necessary  to  distingubh.  S  Burr. 
1434<.] 

[The  day  may  be  divided  to  answer  the  real  ends  of  justice.  Dyer, 
345.     Salk.  625.     9  Wils.  274.     S  Burr.  1241.  14S4.] 

[And  there  is  no  reason  why  the  very  hour  may  not  be  divided, 
where  it  is  necessary,  and  can  be  done ;  for  it  is  not  like  a  mathematical 
point  which  cannot  be  divided.     S  Burr.  1434.] 

(B2.)  Of  the  calendar. 

So,  the  judges  may  take  notice  of  the  calendar ;  as,  if  an  inferior 
court  be  held  16th  February,  the  court  may  take  notice  by  the  almanac 
that  it  was  upon  a  Sunday,  without  trial  by  the  country.  R.  Cro.  £1. 
227.     1  Leo.  828. 

So,  of  moveable  feasts  as  well  as  immoveable,  and  the  course  of  the 
moon,  upon  which  they  depend,  the  court  will  take  notice  by  the  al- 
manac; for,  without  that,  they  do  not  know  the  one  or  the  other.  Mod. 
Ca.  160. 196. 

So,  the  calculation  of  Easter.     Mod.  Ca.  196. 

So»  if  a  court  be  alleged  die  Mercur,  3  die  M*  where  the  8  die^  M, 
was  diesLufue,  it  is  error.  -  R.  1  H.  7. 12.  b. 

Or,  die  Jums  super  festum  S,  Andra,  where  that  (east  was  die  Veneris^ ' 
1  H.  7. 12.  b. 

But  where  a  time  is  mentioned,* not  fixed  by  the  calendar,  it  ought 
to  be  specially  averred ;  for  otherwise  the  court  does  not  take  notice 
of  it;  as,  if  a  leet  be  alleged  18th  April,  though  that  be  within  a  month 
after  Easter,  yet  the  court  need  not  take  notice  of  a  moveable  feast. 
Jon.  301. 

If  a  breach  of  covenant  be  alleged  20th  June,  they  need  not  take 
notice  whether  it  be  within  Trinity  term ;  for  the  end  and  commence- 
ment of  Trinity  and  Easter  terms  not  being  fixed  by  the  calendar,  the 
court  need  not  take  notice  of  them.  Semb.  1  Sid.  308.  R.  per  three 
J.  Cro.  El.  210. 

If  a  writ  of  inquiry  be  returnable  die  Luruepost.  15  Hilar. ^  and  exe- 
cuted 27th  January,  the  court  need  not  examine  whether  it  be  before 
or  after  the  return.     R.  Cro.  Car.  53. 

So,  though  it  has  a  relation  to  a  time  known  by  the  calendar ;  as,  if 
a  man  promise  pajrment  at  Whitsuntide  fair,  in  assumpsit  after  Whitsun- 
tide^ it  must  be  averred  that  Whitsuntide  fair  is  passed)  otherwise  it  is 
error ;  for  the  court  does  not  take  notice  of  it    R.  1  Rol.  29.  L  45. 

So,  where  the  calendar  shows  the  time,  the  court,  after  execution 
done,  need  not  consult  it  to  avoid  the  debt,  though  they  will  examine  it 
before  execution.     2  Jon.  228. 

Yet  they  may  take  notice,  if  it  be  mentioned  ore  tenusj  as  well  as  if  it 
was  assigned  upon  the  record.     Mod.  Ca.  196. 

[By  St  24  Geo.  2.  c.  23.  the  calendar  is  corrected,  and  new  s^rle 
established.  The  year  1752  to  begin  1st  January  1752,  and  tlie  day 
afl«r  the  2d  September  1752  to  be  accounted  the  14th  September.] 

[The  25  G.  2.  c.  30.  provides  that  the  time  for  opening  using,  en- 
closing, and  shutting  up  lands  and  grounds  used  for  common  of  pasture 
or  other  purposes,  tor  the  paying  of  rents  and  other  payments,  and  for 
the  doing  of  other  things,  if  such  times  are  depending  on  any  moveable 
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feast,  sh^l  be  computed  according  to  the  new  calendar.  But  this  act 
shall  not  abrid^  enlarge,  confirm,  or  alter,  the  title  of  any  person,  or 
any  body  politic,  to  any  such  lands,  except  as  to  the  new  computation 
of  time  when  the  enjoyment  of  such  right  shall  commenqe.] 

(B  3.)  De  die  Dominico. 
[Dig.  Sunday.] 

The  award  of  any  judicial  process  upon  a  Sunday  is  void.   Jon.  156. 
So,  the  entry  of  any  judgment  upon  record     Jon.  156. 
So,  if  judgment  be  given  upon  a  Sunday  in  an  inferior  court,  it  will 
be  void.     R.  Cro.  El.  227.     1  Leo.  328.     3  Burr.  1595.     1  Bl.  496. 
526. 

So,  the  return  of  a  writ  by  a  sheriff.     R,  Mod.  Ca.  148.  159. 196. 
QA  writ  of  inquiry  executed  on  a  Sunday  is  naught,  and  advantage 
may  be  taken  of  it  on  writ  of  error,  though  not  assigned  for  error 
Fort  373.] 

[If  the  vouchee  die  on  the  return  day  of  the  writ  of  summons  fidling 
on  a  Sunday,  the  recovery  will  not  be  good.     1  Bl.  Rep.  526.] 

So>  now  by  the  st  29  Car.  2.  7.  if  any  on  the  Lord's  day  serve  or 
execute  process,  warrant,  order,  judgment,  or  decree,  (except  for  trea- 
son, felony,  or  breach  of  the  peace,)  it  shall  be  void  to  all  intents,  as  if 
done  without  process,  warrant,  &c. 

And  therefore  false  imprisonment  lies  for  it     1  Sal.  78.     5  Mod.  95. 
[And  it  cannot  be  made  good  by  any  subsequent  waiver  of  the  de- 
fendant, by  his  not  objecting  till  ai^er  a  rule  to  plead  given.     3  East, 
155.]  ^  . 

[A  service  of  notice  of  declaration  is  bad,  though  the  defendant  ac- 
oq>t  it,  knowinf^  it  to  be  irregular.     1  H.  Bl.  628.     Vide  3  East,  155.] 
And  prohibition  to  the  spiritual  court,  if  the  proceeding  be  upon 
process  issuing  from  thence.     Semb.  5  Mod.  449. 

[And  one  who  is  convicted  on  a  penal  statute  cannot  be  apprehended 
on  a  Sunday  for  the  forfeiture.     1  T.  R.  265.] 

[Service  of  notices  not  allowable  as  to  those  on  which  rules  are 
made ;  thus,  notice  of  plea  filed.  8  East,  547.  Nor  can  service  of 
notice  of  declaration  be  on  the  preceding  Saturday,  where  the  essoign 
falls  on  Sunday.     2  N.  R.  75.] 

But  before  the  st  29  Car.  2.  7.  all  ministerial  acts  upon  a  Sunday 
were  lawful,  though  not  judicial ;  as,  an  arrest  by  an  officer  upon  pro- 
cess.    R.  9  Co.  66.  b.     2  Cro.  280.     Godb.  280.     2  Bui.  72. 

So,  by  the  st  29  Car.  2.  7.  execution  of  process,  warrant,  &c.  ii) 
cases  of  treason,  felony,  or  breach  of  the  peace,  is  allowed. 

And  execution  of  a  warrant  of  justices  of  peace  for  good  behaviour  is 
jawfiil  within  this  exception.  R.  Ray.  250.  Before  the  statute  it  was 
heldeont     Cro.  Car.  602. 

So,  an  information  may  be  exhibited  on  a  Sunday  upon  a  special  law. 
R.  Jon.  156. 

So,  if  a  defendant  arrested  on  a  Saturday  escapes,  he  may  be  re« 
taken  upon  the  Sunday ;  for  that  is  not  an  execution  of  process,  but  a 
continuance  of  the  former  imprisonment     Mod.  Ca.  351. 

[A.  was  arrested  at  the  suit  of  B.,  and  discharged,  the  sheriff  not 

knowingjhat  there  was  a  detainer  in  his  office  at  the  suii  of  C. ;  on  the 
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Sunday  following  he  was  arrested  at  C.'s  suit,  and  discharged  by  the 
court  by  Tirtue  of  the  stat  29  Car.  2«  c.  7.  s.  6.  it  being  considered  as  an 
original  taking.     5  T.  R.  25.] 

Soy  bail  may  seize  their  principal  on  a  Sunday.     Mod.  Car.  231. 

[But  sheriff's  bail  cannot  take  the  defendant  on  a  Sunday,  in  order 
to  surrender  him.     2  BL  Rep.  1273.] 

So,  a  person  may  be  taken  upon  an  escape-warrant  on  that  day ;  for 
it  is  in  the  nature  of  a  taking  upon  iresh  suit.  R.  6  Mod.  95.  2  Ld. 
Raym.  1028.     2  Salk.  626.     3  Salk.  148.  S.  C. 

[A  person  may  be  arrested  on  a  Sunday  on  an  attachment  for  a 
rescue.     Willes,  459.] 

[A  person  may  be  arrested  on  Sunday,  on  Lord  Chancellor's  war^ 
rant,  on  an  order  of  commitment  for  contempt ;  for  he  is  considered 
sis  in  custody  from  the  time  of  making  the  order,  and  the  warrant  is 
directed  to  the  gaoler,  and  is  in  the  nature  of  an  escape-warrant.  Semb. 
lAtkyns,  55.     lT.R.265.] 

[A  person  may  surrender  voluntarily  on  a  Sunday.     Ibid.] 

[Process  on  an  indictment,  an  attachment  for  a  contempt  may  be 
served  on  a  Sunday.     Ibid.] 

[A  man  maybe  taken  on  attachment,  for  non-performance  of  an  award, 
on  a  Sunday.    Ibid.     1  T.  R.  266.  contra.] 

[A  rule  nisi  for  an  attachment  for  non-payment  of  money  pursuant  to 
the  master's  allocatur^  cannot  be  served  on  a  Sunday.     8  T.  R.  86.] 

So,  a  proclamation  upon  summons  may  be  made  on  a  .Sunday,  ac- 
cording to  the  statute  31  £1.  3.     Semb.  per  Holt,  5  Mod.  449. 

So,  a  citation  out  of  the  spiritual  court  may  be  published  at  the  door 
of  the  church  on  a  Sunday,  according  to  the  usage  of  the  court,  though 
it  cannot  be  served  upon  the  person.  Semb.  per  Holt  5  Mod.  450* 
Garth.  504. 

So,  hue  and  cry  may  be  made  upon  a  Sunday.     R.  Godb.  280. 

And  if  the  hundred  refuse  to  make  it,  they  shall  be  punished  for  the 
neglect.     Per  three  J.  Mont,  cont     Godb.  280. 

[So,  parliament  may  sit  on  a  Sunday,  as  it  did  Oct  26th,  1760,  on 
the  demise  of  the  king.     1  BL  Rep.  499.] 

By  the  st.  1  Car.  c.  1.  continued  by  the  st  3  Car.  4.  and  16  Car.  4.. 
if  any  assemble  on  the  Lord's  day  out  of  his  parish  for  sports,  or  in 
his  parish  use  bear  or  bull-baiting,  interludes,  or  unlawful  pastimes, 
if  convicted  by  any  justice  of  peace,  on  view,  by  confisssion,  or  one 
witness,  in  a  month,  he  shall  foneit  35. 4d!.  for  every  o£fence,  to  be  levied 
by  dbtress  and  sale,  &c. ;  and  for  want  of  distress,  be  set  in  the  stocks 
three  hours. 

[Penalty  for  opening  certain  houses  of  amusement  on  a  Sunday* 
21  G.  3.  c.  49.] 

By  the  st  1  Jac.  22.  shoemaker,  &c.  who  shows  for  sale  any  shoes, 
boots,  &c.  on  Sunday,  shall  forfeit  3^.  4c?.  for  every  pair,  and  the  value 
to  be  recovered  by  action,  &c. 

,  By  the  st.  3  Car.  c.  1.  continued  by  the  st.  16  Car.  4.  if  a  butcher,  or 
any  tor  him,  by  his  privity,  kill  or  sell  any  victuals  on  the  Lord's  day,  and 
be  convicted  in  six  montiis,  on  view  of  a  justice  of  peace,  by  confessibn, 
or  two'witnesses  before  any  justice  of  peace,  he  shall  forfeit  65.  Sd. 
fbr  .every  offence,  to  be  levied  by*distressund  sale,  &c.  or  by  information, 

^  bill. 
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bill,  &C.  in  a  court  of  record  of  a  corporation^  or  in  sessions,  to  the  use  * 
of  the  poor. 

[Sellhig  meat  on  Sunday  no  o£Pence  at  common  law ;  therefore  in- 
dictment must  be  corOraformam^  &c.     Str.  702.] 

By  the  st.  S  Car.  c.  1.  a  carrier,  wagoner,  carman,  or  drover,  or  any 
for  him,  travelling  with  horse,  wa^on,  cart,  or  cattle,  on  the  Lord'$ 
day,  shall  forfeit  305.,  to  be  levied  tit  supra.   . 

So,  by  the  st  29  Car.  2. 7.  a  horse-courser. 

[Baking  dinners  for  customers  is  not  an  exercise  of  one's  calling. 
5  T.  R.  4*9.] 

[One  penalty  only  in  the  compass  of  a  day  is  incurred  by  exerdsing 
one's  calling.     Cowp.  640.] 

[Contracts  on  a  Sunday  are  valid,  unless  made  in  the  exercise  of  one's 
calling.     1  Taunt.  131.] 

(C)  Die0iuriDia 

(C  1.)  What  are  the  terms  :  —  Hilary  term, 

Diesjuridici  are  within  the  four  terms  only.     Co.  L.  1.35.  a. 

The  terms  were  setded  before  the  Conquest  in  the  time  of  the  Saxons. 
Per  Dod.  2  Rol.  448. 

And  comprehended  all  times  of  the  year,  except  Christmas,  Lent^ 
Whitsuntide,  and  harvest.    2  Rol.  443. 

Hilary  tenn  aniiently  began,  as  it  seems,  ocL  Epiphan^  which  was 
llie  feast  of  St.  Hilary,  viz.  13th  January,  and  continued  till  Septuage^ 
jiiRO,.  whidi  was  the  third  Sunday  before  Lent. .   Dugd.  Or.  J.  90. 

But  afkerwards  the  beginning  wa^  enlarged  till  ocL  HiL  and  the  con- 
tinuance till  Lent.    2  RoL  448. 

And  it  was  afterwards  ascertwied  and  confined  to  the  four  returns 
oet.  HU.  qmnden.  HiL  eras.  Pur.  and  ocL  Pur.  which  was  the  9th  Feb. 
and  the  quarto  die  post  was  the  12th  Feb.,  which  is  now  the  last  day  of 
the  term.    Vide  st.  51  H.  8.  Dies  Communes  in  B.  et  in  Dote. 

(C2.)  Easter  term. 

Easter  term  antiently  b^;an  oct.  Pasclue^  and  ended  the  day  before 
the  vigil  of  the  Ascension,  as  it  seems.    D^sd.  Or.  J.  91. 

But  afterwards  the  b^dnning  was  deferred  till  quinden.  PascJue^  and 
the  end. till  the  Monday  before  Whitsuntide,  so  that  five  returns  were 
contained  in  it  Qpind.  pas.  ires  sept.  Mens,  and  5  sept.  Pascha^  and 
eras.  Ascent.    2  Rol.  443.    Vide  the  st.  51  H.  3.  Dies  Communes. 

(C3.)  Trinity  term. 

TVini^  term  antiently  began  eras.  TVin.,  or  oct.  Pentecost,  and  con-, 
tinued  till  the  gule  of  August,  contiuning  six  returns.     Cras.  oct.  quind. 
Trin.  cras.  oct.  quind.  Joh.  Bapt.     2  Rol.  443.      St  51  H.  3.     Dieft 
Communes* 

But,  by  the  st  32  H.  8. 21.,  Trinity  term  shall  have  but  four  returns 
only,  cras.  oct.  quind.  Trin.  et  tres  sept.  Trin.  and  shall  commence  for 
ever  on  theMonday  after  TriniQr  for  essoigns,  returns,  proferts,  &c.  And 
fiiU  term  shall  bqein  on  Friday  next  mer  Corpus  Christij  as  before  it 
hegBxi  on  the  Wecmesday. 

And  if  the  feast  of  St  John  the  Baptist  happens  upon  the  Friday, 
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yet  the  term  now  begins  upon  the  same  day,  and  it  shall  be  diesjuri* 
dicus.     EL  2  Cro.  16.     1  RoL  29. 

(C  4.)  Michaelmas  term. 

So,  Michaelmas  term  began  antiently  oct.  Mich^  and  continued  till 
Advent     2  Rol.  443.    Dug.  Or.  J.  91. 

And  contained  eight  returns  oct.  quind.  tres  sept.  mens.  Mid.  cras^ 
Animar.  eras,  oct.,  and  quind.  Martini.  St.  51  H.  3.  Dies  Com- 
munes. 

But,  by  the  st  16  Car.  1. 6.,  Michaelmas  term  shall  be  restrained  to 
the  six  last  returns  only,  and  shall  commence  on  the  quarto  die  post  tres 
sept.  Mich,,  unless  it  be  Sunday*  and  then  on  the  morrow. 

[By  Stat  24  G.  2.  c.  48.  it  contains  only  four  returns,  eras.  Om. 
Anim.  eras.  Mart.  oct.  S.  Mart,  and  quind^  S.  Mart,  and  begins  on  the 
fourth  day  of  the  morrow  of  All-Souls,  (6  November).] 

[In  the  eye  of  tlie  law  the  essoign  day  is  for  many  purposes  the  first 
day  of  the  term;  the  quarto  die  post  is  only  an  indulgence.  3  T.  R.  185.] 

How  the  term  may  be  adjourned  by  writ  of  adjournment,  and  the 
effect  of  it     Vide  Adjournment,  (A  1,  &c.) 

(C  5.)  Dies  nonjuridici. 

But  by  the  law  of  the  church  and  the  laws  of  Edward  the  elder, 
Knute,  Edward  the  Confessor,  and  H.  1.  judicia  et  juramenta  were 
prohibited  (whereby  all  proceedings  in  law  are  comprehended)  ab  Ad- 
ventu  Domini  usque  oct.  Epiph.,  a  septudgesimd  ad  oct.  or  quind.  Pascha, 
ab  Ascensione  Domini  ad  oct.  Pentecost.  Dugd.  Or.  J.  89.  Wilk*  L. 
Angl.  Sax.  197. 

And  by  the  laws  of  Edward  the  Confessor,  the  prohibition  was  ex- 
tended diebus  4  temporum,  omnibus  Sabbathis  ab  hord  tertid  post  meri" 
diem  tota  die  sequente  usque  diem  Luna,  vigiliis  S.  Mar.,  S.  Mich^ 
S.  Joh.  Bapt.,  Apostolor.  omnium  et  Sanctor.  Dugd.  Or.  J.  90.  AVilk. 
L.  Angl.  Sax.  197. 

And  by  the  canon  law,  from  Advent  to  the  Utas  Epiphan.,  a  Septua* 
gesimd  ad  Utas  Pasche,  in  the  days  of  the  four  times  of  the  great  ^to- 
nies,  of  the  rogations,  the  week  of  Pentecost,  the  time  of  cutting  com  or 
vintage,  which  lasts  from  St  Margaret  (which  was  13th  July)  till  quind. 
Mich.     2  Inst.  264. 

And  therefore  now  Dies  Dominicus,  though  it  be  in  term,  is  not  dies 
furidicus.     Co.  L.  1 35.  a.  • 

Nor,  in  Hilary  term,  the  day  of  the  purification  of  the  blessed  Virgin 
Mary,  in  Easter  term,  the  feast  of  the  Ascension,  in  Trinity  term,  the 
feast  of  St.  John  the  Baptist,  except  when  it  falls  on  the  first  day  of  the 
term,  in  Michaelmas  term,  All  Saints  and.  All  Souls.  [Since  the  st 
24  6. 2.  48.  these  days  are  not  within  Michaelmas  term.]  Co.  L.  135.  a. 
2  Cro.  16.     2  Inst  265. 

[On  29th  May,  restoration-day,  only  one  judge  comes  down,  and  bu- 
siness is  not  usually  done;  but  it  may,  and  it  being  the  last  common 
paper-day  in  P.  7  6.  3.  the  one  judge  went  through  the  paper,  or  the 
parties  could  not  have  had  their  judgment  that  term.     4  B.  M.  2089.] 

[The  29th  May  is  not  a  holiday  m  any  of  the  law-ofiices,  and  con- 
sequently no  oflScer  can  take  an  extraordinary  fee  for  business  done  on 
that  day.    7T.R.3360 
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[St  Barnabas'  day  no  holiday  at  the  seal-office.     2  Bl  Rep.  ISU.] 
.  [The  only  allowed  holidays  are  Candlemas,   the  Ascetision»    and 
St.  John  the  Baptist    Ibid.     Vide  1186.] 
.  But  the  chancery  is  always  open. 

So,  tlie  exchequer  may  sit  upon  a  Sunday,  or  out  of  term.  Madj^  65 1. 
« 

(C  6.)  What  things  are  lawful  upon  them. 

Yet  by  the  st  W.  ].  51.  it  is  enacted,  that  assizes  of  novel  disseisin, 
mart  d'ancestor,  and  darrein  presentment,  shall  be  taken  in  Advent,  Sep' 
Hiogesimaj  or  Lent,  as  other  inquest 

So,  where  by  custom  the  court  of  a  lord  is  to  be  held  every  Monday, 
if  it  falls  upon  Christmas,  or  new  year's  day,  which  are  not  Juridicif  yet 
the  court  may  then  adjourn. 

So,  if  the  county  court  happens  upon  such  a  feast,  they  may  elect 
knights  for  parliament 

But  an  award  of  judicial  process,  or  entry  of  a  judgment  upon  such 
a  day,  is  void.     Jon.  156.     Vide  ante,  (B  8.) 

[Bail  above  may  be  put  in.     5  T.  R.  1 70.] 

(C  70  The  term  is  only  one  day  :  —  In  what  respects. 

The  term,  regularly,  is  esteemed  as  one  day ;  and  therefore  if  a  deed 
be  alleged  to  be  inroUed  in  such  a  term,  it  shall  be  intended  the  fhrst 
day.     K.  4  Co.  71.  a. 

If  judgment  be  given  in  full  term,  it  relates  to  the  first  day  of  the 
term.     It.  1  Bui.  S5. 

And  the  first  day  is  the  essome-dayy  for  thq  quarto  die  post  is  a  day  of 
grace.     R.  1  Bul.S5.- 

And  therefore,  inspection  of  an  in&nt  may  be  upon  the  essotne'dBj^ 
md  judgment  upon  it.     R.  1  Bui.  35. 

So,  a  judgment  relates  to  the  first  day,  though  a  day  be  assigned  for 
argument  at  a  day  subsequent     R.  1  Bui.  69. 

[Sittings  after  term  are  reckoned  as  one  day  only.     4  T.  R.  590.7 

(C  8.)  In  what  not. 

.  But  where  the  day  is  material,  it  may  be  alleged  that  the  thing  was 
d<me  such  a  day  in  the  term.     4  Co.  71. 

As,  if  there  be  an  award  20th  May,  that  all  proceedings  in  an  action 
shall  cease ;  it  may  be  alleged,  that  the  party  afterwards  proceeded  and 
bad  judgment,  though  the  judgment  relates  to  the  first  day  of  the  term, 
which  was  before  the  award  made.     Per  Poph.  Yel.  35. 

So,  the  quarto  die  post  is  the  full  term,  and  the  day  for  appearance  of 
the  parties.     1  BuL  35. 

And  there  shall  be  no  judgment  against  a  defendant  upon  his  default 
tiU  the  quarto  die  post.     R.  1  Bui.  35. 

.  So,  proclamations  upon  a  fine  must  be  in  full  term ;  for  the  pleas  are 
to  cease. '  1  Bui.  34. 

[If  money  is  paid  between  the  first  day  of  term,  and  the  day  on 
which  a  latitat  is  sued  out,  plaintiff  shall  enter  a  special  memorandum^ 
and  it  shall  be  as  of  the  day  of  the  return  of  the  writ     B.  R.  H.  141.] 

[Plaintiff  may  show  the  true  conun^cementof  an  action,  contrary  ta 
die. fiction  of  law,  even  in  penal  actions.     3  B.  M.  1241.] 
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[If  there  is  no  special  memorandum,  he  may  show  by  the  writ  tfmt 
the  action  was  commenced  after  the  time  to  whidi  the  bill  relates. 
3B.M.  124L] 

[The  defendant's  dying  before  the  actual  day  of  trial  at  the  sittings 
in  term,  abates  the  suit     3  B.  &  P.  549.] 

[Where  a  party  dies  after  the  commission  day,  and  before  the  trial5 
the  verdict  is  good.    7  T.  R.  SI.] 

(D)  M^eameblt  time. 

What  shall  be  reasonable  time,  the  justices  are  to  determine. 
[*'  Reasonable  time"  is,  in  its  nature,  a  definite  period.  2  M  &  S.  50.] 
[And  is  implied  by  a  statute  where  no  time  is  specified  for  perform- 
ance of  an  act  enjoined.    2  M.  &  S.  45.] 

(£)  mbm  mgl)t  10  un0ea0onat)le. 

Summons  in  a  real  action  ought  not  to  be  after  the  setting  of  the  sun. 
R.  Cro.  El.  42. 
Nor,  a  demand  of  rent. 

(F)  mbm  not 

But  an  arbitrament  made  in  the  night  is  good.     R,  Cro.  EL  42. 
So,  livery  of  seisin  upon  a  feoffinent     Cro.  El.  43. 

(G)  Cime  Of  limitation 

[(G 1.  a.)  General  rules.] 

[The  statute  of  limitation  always  receives  a  strict  construction;  there- 
fore, presumptions  are  against  adverse  possession  as  between  privies. 
2B.&P.542.] 

[The  rule  that  a  statute  limitation  continues  to  run  after  it  has  once 
commenced,  notwithstanding  a  subsequent  disability,  applies,  without 
exception,  to  all  the  statutes  of  limitations,  ther^re  to  the  statute 
4  Hen.  7.  c.  24.     4  T.  R.  300.] 

[Where  an  ancestor  died  seised,  leaving  a  son  and  daughter  infants, 
and  the  son  still  an  in&nt,  went  abroad,  and  there,  as  was  found  by  the 
jury,  died  under  age ;  held,  that  the  daughter,  under  the  statute  of  li- 
mitation, had  only  ten  years  after  coming  of  age,  or  twenty  years  after 
the  death  of  the  ancestor,  to  bring  an  ejectment  2  Smith,  2S6. 
6  East,  8Q.] 

[The  rights  of  those  persons  who  are  under  disabilities,  and  of  their 
heirs,  are  saved  as  long  as  the  disabilities  continue,  and  five  years  after, 
but  no  longer.     2  H.  BL  584.] 

[The  disability  of  one  parcener  at  the  time  of  descent,  will  not  pre- 
vent the  statute  of  limitation  opei'ating  on  the  interest  of  her  oo-par- 
cener.     2  Taunt.  44 1 .] 

[If  a  lease  contain  a  proviso  for  re-entry  for  condition  broken,  and 
the  lessee  commit  a  forfeiture^  and  afterwards  continue  in  possession 
under  the  lease  for  more  than  twenty  years^  without  subsequentiy  doinj^ 
«!iy  act  to  acknoiwdedge  a  tenancy,  the  entiy  of  tfajilessor  WiU  not  be 

barred 
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barred  at  the  expiration  of  the  lease^  because  he  is  not  bound  to  take 
advantage  of  the  forfeiture.] 

(G  !•  b.)  In  actions  real :  —  When  reduced  to  sixty  years. 

CTfae  statutes  of  limitations  are  a  very  beneficial  system  of  laws^  and 
of  the  greatest  importance,  inasmuch  as  they  are  statutes  of  repose. 
4  T.  R.  S08.] 

The  time  to  make  title  to  an  inheritance  is  de  tempore  ctfjus  contrar. 
memorium  hominum  nan  existit^  of  which,  vide  in  Prescription,  (A  —  El.) 
or  a  time  limited  for  such  particular  actions.     Co.  L.  1 1 5.  a. 

Before  the  st  of  Merton,  in  a  writ  of  r^ht,  it  was  a  tempore  regis 
Hemid  senioris,  viz.  the  beginning  of  the  reign  of  H.  1.  which  began 
1  August  1100.    2  Inst  94. 

By  the  st.  of  Mert.  20  H.  S.  8.  a  writ  of  right  is  limited  a  tempore 
regis  H.  avi  nostril  viz.  the  coronation  of  H.  2.  which  was  20  October 
1154.     2  Inst.  94. 

By  the  st.  W.  1 .  S  Ed.  139.  in  a  writ  of  right  none  shall  count  of  the 
seisin  of  his  imcestor  of  a  longer  seisin  than  of  the  time  of  king  Richard, 
uncle  of  king  Henry,  father  of  the  king  that  now  is,  viz.  the  reign  of 
R.  1.  which  began  7  July  1189.     2  Inst.  238. 

The  limitation  a  tempore  R.  1.  imports  the  first  day  of  his  reign. 
Co.L.  115.  a.'    [2  Inst.  94. 238.     ST.  R.41.] 

And  now,  by  the  st.  32  H.  8.  2.  no  person  shall  maintain  any  writ 
of  right,  or  nuuce  any  prescription,  title,  or  claim  to  any  manors,  lands, 
tenements,  rents,  annuities,  commons,  Sector  other  hereditaments  of 
the  possession  or  seisin  of  any,  his  ancestor  or  predecessor,  or  allege 
any  fiirther  seisin  or  possession  of  such  ancestor  or  predecessor,  than 
within  sixty  years  before  the  teste  of  the  same  writ,  or  before  the  said 
prescription  or  title  made. 

And  if  any  sue  such  action,  and  cannot  prove  his  ancestor  or  prede- 
cessor in  seisin,  or  actual  possession  within  the  years  before  limited, 
if  the  same  be  traversed  or  denied,  &c.  he  and  his  heirs  shall  be  barred 
for  ever. 

And  therefore  in  all  actions,  which  are  of  the  nature  of  a  writ  of  right, 
in  which  the  plaintiff  or  demandant  must  count  of  a  seisin,  and  recover 
any  hereditament,  he  shall  be  barred,  if  his  ancestor  had  not  seisin 
within  sixty 'years.     (Vide  Bro.  upon  the  St.  Lim.  16,  &c.) 

As,  in  a  nativo  futbendo;  for  it  is  a  writ  of  right  in  its  nature,  in  which 
the  villein  shall  be  recovered.     Bro.  upon  St.  Lim.  17. 

In  a  writ  of  customs  and  services,  for  the  seigniory  shall  be  recovered. 
Bro.  upon  the  St.  Lim.  16. 

A  quodpermittat  for  estovers.    Bro.  St.  Lim.  23,  24. 

So,  if  there  be  a  plaint  in  a  court-baron,  &c.  and  the  plaintiff  nfakes 
protestation  to  sue  in  the  nature  of  a  writ  of  right,  he  shall  be  barred, 
if  there  was  not  a  seisin  ^ithin  sixty  years.     Bro.  St  Lim.  21. 

So,  if  there  be  an  action  in  a  court  of  antient  demesne  upon  a  writ  of 
right  close.     Bro.  St.  Lim.  22. 

So,  if  a  bishop  or  other  sole  corporation  sue  upon  a  seisin  of  his  pre- 
decessor, he  shall  be  barred ,  if  the  seisin  was  not  within  sixty  years. 
Bro.  St  Lim.  33. 

So,  if  a  man  claims  a  thing  by  prescription,  he  must  allege  sdsin  of 
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the  satile  thing,  where  a  seisin  is  necessary,  within  tlie  time  of  limitatioil^ 
Bro.  St  Lim.  3-^,  35. 

So,  where  esplees  or  seisin  ought  to  be  alleged,  the  count  ought  Xo 
all^[e  them  widiin  time  of  limitation*     Bro.  Sl  Lim.  15. 

And  therefore,  if  diey  are  alleged  in  the  time  of  the  king  then  dead, 
and  part  of  his  reign  extend  beyond  the  time  of  limitation,  it  ought  Xo 
allege  seisin  such  a  year  of  such  a  king.     Bro.  St.  Lim.  IS,  14. 

^d  seisin  in  law  is  sufficient  without  actual  seisin.     R.  4  Co.  10. 

(G  2.)  When  to  fifty  years. 

By  the  st.  Mert  20  H.  3.  8.  breda  mortis  antecesaoris^  de  ntdkiSf  H 
de  ingressu  nan  excedant  ultimum  reditum  domini  regis  Johannis  de  Hiber^' 
nid  in  Angliam^  viz.  the  twelfth  year  of  K.  John.     2  Inst.  94. 

And  by  the  same  stat.  brevia  nova  disseisina  non  excedasU  prinums 
transfretationem  domini  regis  nunc  in  Gasconiam^  viz.  5  H.  8.   2  Inst.  95. 

By  the  st.  W.  1.  39.  writs  of  mart  d* ancestor^  cosinagey  aieU  entry 
and  nativisy  have  term  from  the  coronation  of  the  same  kinff  Henry,  and 
not  before,  viz.  28  Oct.  1  H.  3.  2  Inst  95.  233.  Writs  of  novel 
disseisin  and  mq)er  obiit  have  from  the  first  passage  of  king  Henry,  viz* 
5  H.  3.     2  Inst.  95.  238. 

But  now,  by  the  st  32  H.  8.  2.  no  person  shall  maintain  assise  of 
mort  d^ancestoTf  cosinage,  atel,  writ  of  entry  sur  disseisin,  or  other  pos» 
sessory  action  of  the  possession  of  any  of  his  ancestors  or  predecessor^ 
fer  any  manors,  lands,  &c.  of  any  further  seisin,  but  within  fifty  years 
next  before  the  teste  of  the  original. 

And  by  the  same  stat  scire  facias  on  fines  shall  be  sued  in  fifty  yeais 
after  cause  of  action  &llen,  and  not  after. 

(G  3.)  When  to  forty  years. 

So,  by  the  st  32  H.  8.  2.  no  person  shall  make  any  avowry  or  cog* 
nizance  for  any  rent,  suit,  or  service,  or  allege  any  seisin  or  possession 
thereof  in  any  ancestor,  himself,  or  any  other,  aoove  forty  years  next 
beford  such  avowry  or  cognizance. 

And  therefore,  in  an  avowry  and  cognizance  for  rent  service,  or 
seek,  seisin  must  be  alleged  within  forty  years.  (Vide  Bro.  St  Lim. 
63,  &c.) 

And  if  seisin  be  alleged  within  time,  the  defendant  may  plead,  that 
he  was  never  seised  withm  forty  years. 

And  it  will  be  a  good  plea,  though  the  tenant  make  a  feoffinent  at 
this  day  to  hold  by  the  same  services  whereby  he  himself  holds ;  for 
it  is  not  a  rent  created  de  novo  in  certain,  but  refers  to  the  antient  rent 
Cro.  Car.  215. 

So,  if  a  rent-service  be  saved  by  an  act  of  parliament,  the  st  of 
limitations  will  be  a  good  plea;  for  it  is  not  a  rent  created  by  the 
statute.  Cont  per  three  J.  but  two  J.  ace.  and  it  was  R.  in  B.  R.  upon 
error.     Cro.  Car.  81.  214.     Jon.  233. 

But  in  an  avowry  for  rent,  the  avowant  need  not  allege  seisin  within 
the  time  limited  by  the  statute,  where  seisin  need  not  have  been  allied 
before ;  for  it  shall  come  by  plea  fit>m  the  other  party,  if  he  was  not 
seised.     Mo.  31. 

(G  4.)  When  to  thirty  years* 

SOj  by  the  st  32  H.  8.  2.  no  person  shidl  maintain  any  action  upon 
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liis  own  seisin  or  possession  above  thirty  years  before  the  teste  of  the 
original. 

And  therefore  shall  not  maintain  admeasurement  of  dower  of  his  own 
endowment;  for  he  recovers  the  land.     Bro.  St.  Lim.  IS, 

(G  5.)  When  to  twenty  years. 

So,  by  the  st  82  H.  8.  2.  all  Jbrmedons  in  reverter,  or  remainder^ . 
shall  be  sued  in  fifty  years  after  title  or  cause  of  action  fiJIen,  and  not 
after. 

.  And  by  the  st.  21  Jac.  16.  bH  Jbrmedons  in  discender,  remainder,  or 
reverter,  shall  be  sued  in  twenty  years  after  title  or  ^use  of  action  first 
fiillen,  and  at  no  time  afi;er. 

And  therefore,  eLformedon  in  discender  must  be  sued  within  twenty 
years  after  the  cause  of  action  fallen. 

Thoughitwasnotwitfiin  thest  S2H.  8.  2.  4  Co.  11.  a.  Dy.  278.a. 
.  So,  by  the  st.  21  Jac.  16.  no  person  shall  make  entry  into  any  lands, 
&c«  but  in  twenty  years  next  after  his  title  of  entry,  which  shall  first 
accrue  to  the  same;  and  in  default  thereof  such  person  so  notentering, 
and  his  heirs,  shall  be  disabled  utterly  fi'om  such  entry. 

And  therefore,  though  since  the  st  S2  ti.  8.  2.  a  man  might  have 
entered  after  sixty  years,  if  his  entry  was  congeablef  and  afterwards  have 
maintained  any  possessory  action.     R.  4  Co.  12.  a. 

Yet  he  is  at  this  day  debarred  of  his  entry^  if  it  be  not  made  within 
twenty  years. 

fin  ejectment  for  mines,  plaintiff  proving  himself  lord  of  the  manor» 
and  in  possession  of  it,  does  not  avoid  the  statute  of  limitations,  if  de- 
fimdant  has  been  in  possession  of  the  mines  twenty  years ;  for  they  are 
distinct  possessions,  and  may  be  different  inheritances.     Str.  1142.] 

And  by  the  st.  4  Ann.  16.  no  entry  or  claim  shall  be  sufficient,  unless 
an  action  be  prosecuted  within  a  year  afi;er. 

And  the  entry  or  daim  must  be  made  upon  the  land,  unless  it  be  pre* 
vented  by  a  special  cause.     R.  1  Sal.  285.     Mod.  Ca.  44. 

So,  a  joint^tenant  is  not  barred  by  non-entry  in  twenty  years,  if  his 
companion  was  in  possession.     R.  Mod.  Ca.  44. 

Nor,  one  parcener,  who  has  the  whole  by  devise,  where  the  other 
parcener  takes  the  profits.  H.  1  Ann.  inter  Reading  and  Roiston^ 
Sal.  42S. 

So,  by  the  st  10  &  11  W.  S.  14.  no  fine,  common  recovery,  or 
judgment  in  action,  real  or  personal,  shall  be  reversed  for  any  error  or 
dekdf  unless  error  be  commenced  and  prosecuted  with  effect  within 
twenty  years  after  such  fine  levied,  recovery  suffered,  or  judgment 
signed  or  entered  on  record. 

[A  reversioner  cannot  have  error  after  twenty  years,  though  his  tide 
did  not  accrue  till  after  the  expiration  of  them,  and  though  error  is 
brought  in  less  than  twenty  years  after  the  commencement  of  his  title. 
Str.  1257.] 

[Copyholds  are  within  the  statute  of  limitations.  Moor,  410.  3  T. 
R.  162.] 

[To  make  length  of  possession  a  bar  under  these  statutes,  it  must  be 
a  possession  adverse  to  the  title  of  the  true  owner,  and  not  length  of 
possession  during  a  particular  estate.    Cowp.  218.] 

(G  6.)  In 
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(G  6.)  In  actions  p^^onal:  —  When  to  six  years. 

S09  by  the  st.  21  Jac.  16.  all  actions  of  trespass,  detinue^  trover^ 
and  replevin  for  goods  and  chattels,  account,  and  upon  the  case,  (other 
than  such  accounts  as  concern  trade  of  merchandise  between  merchant 
and  merchant,  their  fisictors  and  servants,)  all  actions  of  debt  without 
specialty,  or  for  rent,  (other  than  trespass  for  assault,  menace,  battery, 
•woundinff,  or  imprisonment,  and  actions  on  the  case  for  slander,)  shall 
be  brouf^t  in  six  years  next  after  the  cause  of  such  actions,  and  not 
after.    Vide  Action  upon  the  Case  upon  Assumpsit,  (D  —  H  6,  70 

And  therefore  an  action  upon  the  case  for  trover  must  be  brought 
within  sue  years.     K.  S  Cro.  246.  3S3.  ^     ^ 

So,  debt  for  damage  derei  for  it  is  not  founded  upon  a  record.  R. 
Ray.  243. 

So,  account,  after  an  account  stated  between  merchants.  Semb. 
Jon.  401. 

[The  exception  as  to  merchants'  accounts,  is  only  meant  to  prevent 
dividing  a  running  account,  but  exends  not  to  accounts  closed  and  con- 
cluded.   2  Vesey,  400.] 

So,  an  account  by  an  inland  merchant  against  his  factor ;  for  the 
exception  in  the  statute  does  not  extend  to  inland  merchants.  R.  Ca. 
Ch.l52. 

So^  assumpsit  or  any  action,  except  account,  though  it  be  for  a  mer- 
chant's account.     R.  2  Mod.  312.     1  Mod.  70. 

So,  insimul  computasset^  or  indebitatus  assumpsit^  upon  an  account 
stated.  R.  per  three  J.  1  Lev.  287.  298.  2  Sand.  127.  R.  4  Mod. 
105.    2  Mod.  311. 

So,  assumpsit  by  an  attorney  for  fees.  R.  3  Lev.  367*  D.  cont. 
2  Mod.  213.     R.  ace.  Carth.  144. 

So,  action  upon  the  case  for  an  escape,  but  not  debt     1  Sid.  306. 

[An  action  of  crim.  con.  is  an  action  upon  the  case,  and  the  limita- 
tion to  it  is  six  years.     2  Smith,  486.     6  East,  387.] 

So^  assumpsit  upon  a  bill  of  exchange,  though  it  be  between  mer- 
chants ;  for  it  is  tantamount  to  an  account  stated.  R.  4  Mod.  105* 
Sho.  341. 

So,  the  statute  of  limitations  will  be  a  bar,  though  part  of  the  time 
elapsed  during  the  rebellion,  when  there  was  an  interruption  of  justice* 
R.  1  Lev. 31.  111.     SaL420. 

Though  the  defendant  had  privilege  of  parliament  R.  1  Lev,  111. 
Sho.  99. 

Or,  was  out  of  the  kingdom.  R.  SaL  420.  .  R.  Sho.  99.  2  Ver. 
541.     Hard.  502.    But  vide  post,  (G  16.) 

Though  the  plaintiff  had  obtained  jadement  or  sentence  for  it  in 
France,  or  another  kingdom ;  for  here  it  is  to  be  considered  only  as  a 
debt  upon  simple  contract     R.  2  Ver.  540. 

So,  by  the  St.  3  &  4  Ann.  9.  actions  on  promissoiy-notes  shaD  be 
brought  within  the  time  appointed  for  actions  upon  the  case  by  the  st 
2lJac.l6. 

So,  by  the  st.  4  Ann.  16.  all  suits  in  the  admhralty  for  seamen's  wages 
shall  be  commenced  in  six  years  after  the  cause  of  action. 

Sd^  they  ought  to  have  been  before.    Semb.  Mod.  Ca.  26.   Sal.  424. 

Hard.  502. 

But 
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But  the  cause  of  aaion  arises  by  the  service^  not  by  the  contract 
Mod.  Ca.26. 

So,  where  the  cause  of  action  commences  by  a  request,  or  upon  any 
other  condition  precedent,  the  statute  cannot  be  pleaded,  if  the  action 
be  commenced  within  six  years  after  the  request,  &c.  though  it  be  ten 
years  after  the  promise  or  contract.     R,  Godb.  487.    Jon.  194.  329. 

So,  if  an  account  be  delivered  between  merchants,  and  one  of  them 
acknowledges  so  much  due,  the  other  insists  upon  more,  it  is  not  an 
account  stated.     R.  Jon.  401* 

So,  the  statute  of  limitations  does  not  extend  to  suits  in  the  admiralty 
or  spiritual  court 

[It  is  not  sufficient  that  the  writ  bears  tesie  before  the  expiration  of 
the  six  years,  it  must  be  really  and  m  fact  taken  out,  for  that  is  the 
commencement  of  the  suit  And  the  true  time  may  be  averred  and 
shown  notwithstanding  the  tesie.    2  B.  M.  950.] 

[Ac^owledffment  of  the  debt,  after  action  brought^  takes  it  out  of 
the  statute.    2  B.  M.  1099.] 

[The  statute  doth  not  beg^n  to  run  against  a  foreigner  till  he  comes 
into  England.  S  WUs.  145.  Vide  supra,  Action  upon  the  Case  upon 
Assumpsit,  (H  601 

(G  7.)  When  to  four  years. 

So,  by  die  st  21  Jac.  16.  all  actions  of  trespass  for  assault,  batterv 
wounding^  or  imprisonment,  shall  be  brought  within  four  years  next 
after  the  cause  of  action. 

If  trespass  or  imprisonment  be  alleged,  32  Car.  2.  usjue  1  Jac.'  2.  the 
defendant  may  plead,  as  to  all  the  trespass  or  imprisonment,*  till 
34  Car.  2.  the  statute  of  limitations,  and  another  plea  to  the  residue  of 
the  time.    R.  Sal.  42a 

(G  8.)  When  to  two  years,  and  other  matters. 

S09  by  the  st  21  Jac  16.  actions  upon  the  case  for  words  shall  be 
within  two  years  next  after  the  words  spoken. 

And  if  the  words  are  actionable  without  a  special  damage,  the  statute 
of  limitations  will  be  a  bar.    R.  Ray.  61.     1  Sid.  95. 

So,  an  action  quia  crimen  /elan,  imposuit.  Ray.  61.  1  Sid.  95.  if  ii 
be  not  within  six  vears.    Vide  infra. 

But  an  action  for  slander  of  a  tide  is  not  within  die  st  21.  Jac.  R. 
Cro.  Car.  141. 

Nor,  an  action  br  words  founded  upon  an  indictment^  or  other  re« 
cord.     1  Sid.  95. 

Nor,  an  action  quia  crimen  felon,  impomt.    1  Sid.  95.    Vide  supra. 

[An  action  cannot  be  maintained  against  officers  of  the  customs,  for 
seizing  ooods  as  forfeited  by  the  revenue  laws,  unless  it  be  brought 
within  Aree  months  after  th^  actual  seizure;  though  a  suit  be  institi^ed 
in  the  court  of  exchequer  for  the  condemnation  en  the  good^  which  is 
depending  at  the  expiration  of  die  three  months.  2  H.  BL  14.  2  East 
254.  S.  P.]  ^ 

[Where  an  action  must  be  brought  within  three  months,  it  is  suffi- 
dent  for  the  {daintiff  to  prove  a  writ  sued  out  within  such  tim^  and  his 
declaration  within  a  year  afterwards,  without  showimr  such  writ  re- 
turned.   7T.R.6.]  . 

[The 
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rnrhe  limitation  under  the  general  highway  act,  of  an  action  for  a 
consequential  injury,  runs  from  the  time  the  injury  is  sustained^  not 
from  die  act  which  occasioned  it     16  East,  215.] 

[Proceedings  against  the  hundred  on  the  statutes  of  hue  and  cry, 
must  be  commenced  within  a  year  afler  the  robbery  committed,  and  the 
day  on  which  it  was  committed  is  to  be  included  in  computing  the  year^r 
Dougl.  465.] 

[Tne  clause  of  limitation  of  actions  against  the  hundred  by  the  hue 
and  ciT  act,  27  Eliz.  c  13.  for  the  purpose  of  indemnifying  the  party 
robbed,  held  not  to  have  been  adopted  by  the  riot  act,  1  Ueo.  1.  c.  5^ 
and  the  subsequent  statutes,  as  a  necessary  consequence  of  their  refer- 
ence to  the  27  Eliz. ;  and  that  the  words  **  in  such  manner,"  &c.  are 
oxifined  to  the  mode  of  reimbursing  the  person  damnified  on  the  re- 
covery of  damages.     1  Price,  343.] 

[If  a  statute  enacts  that  an  action  for  false  imprisonment,  in  a  practical 
case,  shall  be  brought  within  six  months  afler  the  act  committed,  and 
one  half  of  a  continued  imprisonment  happened  within  the  other  before 
six  months  anterior  to'  the  action,  the  plaintiff  is  entitled  to  recover  for 
the  half  within  that  period.  Every  continuance  of  an  imprisonment  is 
a  fi^h  one.     4  M.  &  S.  409.] 

[The  limitation  of  the  action  to  one  month  in  st.  26  Geo.  2.  c.  21 .  for 
prohibited  goods,  must  be  afler  condemnation,  provided  due  diligence 
be  used  in  mforming.     1  Blk.  392.     3  Burr.  1357.] 

[If  a  statute  for  allotting  waste  lands  within  a  manor,  direct  all  dis- 
puted claims  to  be  tried  by  a  feigned  issue,  and  limit  the  time  for  bring- 
ing such  action  to  six  months ;  an  action  brought  against  a  copyholder 
iirithin  time,  if  abated  by  his.  death,  must  be  revived  against  the  heir 
within  six  months  afler  the  plaintiff  has  notice  of  the  oescent,  though 
the  heir  be  not  admitted  till  long  afler  that  time.'    Cowp.  738.] 

[A  provision  in  an  act  of  parliament  limiting  actions,  *'  for  any  thine 
done  in  pursuance  of  this  act,  or  in  the  execution  of  the  powers  and 
authorities  herein  granted/'  to  a  certain  period  afier  the  cause  shall  have 
accrued,  extends  to  cases  where' the  party  does  an  act  within  the  limits 
<»f  his  official  authority,  but  exercises  that  authority  improperly,  or  abuses 
the  discretion  placed  in  him,  believing  all  the  while  that  he  is  acting 
within  it     3M.&S.580.] 

[By  a  turnpike  act,  trustees  are  appointed,  with  authoriw  to  cut 
drains  in  lands  adjoining  the  roads,  making  reasonable  satisfaction  to 
the  owners  thereof.  By  the  same  act,  all  actions  for  any  thing  done  in 
pursuance  of  the  act,  shisdl  be  brought  within  six  months  after  the  doing 
of  the  thing  complained  of.  A  drain  is  cut  in  land  adjoining  the  plaintiff's 
by  which  uie  latter  is  overflowed.  Semble^  the  limitation  of  the  action 
is  to  be  reckoned,  not  from  the  time  of  doing  the  act,  but  of  sustaining 
the  injury.     1  Mars.  429.    6  Taunt  29.] 

[(G  9-  a.)  Informations  in  nature  of  quo  warranto.'] 

[Vide  32  G.  3.  c.  58.] 

(G  9.  b.)  What  cases  are  not  within  the  statutes  of  limitations : 
— -  Such  as  may  not  fall  within  the  time  limited. 

But  the  St  32  H.  8.  2.  does  not  extend  to  cases  where  the  seisin  is 

7    '  casual^ 
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casual,  and  by  possibility  does  not  &U  within  sixty  years ;  as  it  does 
not  extend  to  the  services  of  homage  or  fealty.  R.  4  Co.  10.  b.  Co. 
L..  1 15.  a.     2  Inst  96.     R.  3  Lev.  21. 

Nor,  to  the  service  of  covering  the  hall  of  the  lord,  or  going  with  him 
to  war.     4  Co.  10.  b. 

Nor,  to  a  writ  of  riffht  of  dower ;  for  the  plaintiff  does  not  count  of 
her  possession,  nor  oi  the  seisin  of  any  ancestor,  and  therefore  it  is  out 
of  the  statute.     Bro.  St.  Lim.  23. 

So,  for  the  same  reason,  it  was  enacted  by  the  st  I  Mar.  5.  that 
32  H.  8.  shall  not  extend  to  a  writ  of  right  of  advowson,  quare  impedit, 
darrein  presentment^  jttre  patronatusj  writ  of  right  of  ward,  ravishment 
of  ward  of  body  or  lands  holden  by  knight's  service. 

But  seisin  of  homage  must  be  alleged  within  the  st.  de  Mert.  8.  oir 
W.  1.  39.     2  Inst.  96. 

And  seisin  in  law  is  sufficient  since  the  st  32  H.  8.  2.  R.  4  Co.  10. 
2  Inst  96.    Vide  Seism,  (£). 

(G  10.)  In  which  seisin  is  not  traversable 

So,  the  st  32  H.  8.  does  not  extend  to  actions,  in  which  seisin  need 
not  be  alleged ;  as,  wast;  for  the  land  is  not  directly  in  demand,  and 
the  plaintiff  does  not  declare  of  any  seisin  in  it.     Bro.  St  Lim.  20,  21 J 

^nui^;  for  the  plaintiff  does  not  declare  upon  a  seisin,  but  upon 
his  grant     Bro.  St.  Lim.  .26. 

Nor,  where  seisin,  though  it  be  alleged,  is  not  traversable ;  as,  in 
escheat,  for  the  seisin  is  not  traversable,  but  the  tenure.     4  Co.  11.  a. 

In  a  cessavit^  or  writ  of  rescous.    4  Co.  1 1.  a.     Mo.  44. 

XG  11.)  Actions  for  discharge,  &c. 

So,  the  st  32  H.  8.  2.  does  not  extend  to  actions  which  go  in  dis- 
charge only,  and  not  to  recover  any  thing ;  as,  in  a  contra  formala 
Jeqffcanenti:  for  the  plaintiff  only  discharges  himsel£    Bro.  St  Lim.  15. 

A  monstraverunt  by  tenants  in  antient  demesne.  Bro.  upon  St. 
Lim.  17. 

A  ne  ifffuste  vexes  upon  an  encroachment  of  services  by  the  lord.  Bro. 
upon  St  Lim.  18.  ^ 

A  writ  of  mesne  upon  a  deed  of  acquittal.     Bro.  St  Lim.  18. 

A  quo  jure.     Bro.  St  Lim.  19. 

A  warrantia  charUe.     Ibid. 

Nor,  to  error  upon  a  judgment,  &c.  till  the  st  10  &  1 1  W.  3*  Bro. 
upon  St  Lim.  16.     Vide  ante,  (G  5.) 

Nor,  to  a  writ  of  fake  judgment     Bro.  upon  St  Lim.  16. 

Nor,  to  actions  for  contribution ;  as,  a  contributionejhcienda;  for  he 
recovers  only  damages  for  part  of  the  charge  of  a  suit  Bro.  upon  St 
Lun.  15. 

Nor,  to  an  assise  of  nusance ;  for  nothing  shall  be  recovered,  but  the 
nusance  removed.    Bro.  upon  St  Lim.  20. 

Nor,  to  a  quid  juris  clamat^  or  per  qua  sermtiai  for  nothing  shall  be 
demanded  but  attornment     Bro.  St  Lim.  20. 

A  writ  of  right  of  disclumer.    Bro.  St  Lim.  23. 

Nor,  to  a  scire  facias  to  execute  a  judgment ;  for  the  32  H.  8*  mentions 
only  scire  facias  upon  a  fine. 

Nor,  to  an  attaint. 

So, 
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So,  the  St  32  H.  8.  S.  does  not  extend  to  proceedings  widioat  any 
writ ;  as,  to  a  plaint  in  the  courts  of  Wales,  Cinque  Forts,  or  other 
court     Bro.  St  Lim.  21.    Vide  ante,  (6  1.) 

So,  it  does  not  extend  to  a  corporation  aggregate ;  as,  mayor  and 
commonalty ;  for  they  do  not  count  upon  a  seisin  of  any  ancestor  or 
predecessor,  but  upon  their  own  possession.     Bro.  St  lim.  38. 

On  a  dean  and  diapter.    Ibid. 

Otherwise  a  corporation  sole.    Vide  ante,  (6  1.) 

So,  it  does  not  extend  to  the  king ;  for  he  is  not  bound  by  the  statute. 
Bro.  St  Lim.  67.    Dub.  Stamf.  Pras.  R.  42.  b. 

Nor,  to  an  avowry  or  cognizance ;  as,  bailiff  to  the  king.  Bro.  St 
Lim.  67. 

So,  if  a  man  can  make  title  to  possession  within  the  time  of  limita- 
tion, he  may  maintain  it  by  a  title  before  the  time  of  limitation ;  as,  in 
an  assise,  if  the  plaintiff  makes  title  at  larse  by  escheat  forty  years  past, 
upon  which  he  entered  and  was  seised,  tili  a  disseisin-  by  the  defendant 
within  thirty  years.     Kro.  St  Lim.  26. 

(G  12.)  Prescription  in  discharge. 

So,  if  a  man  claims  by  prescription  a  thing  which  goes  in  discharge 
only,  it  is  sufficient  to  allege  the  usase  de  tempore  R.  1.  without  alleging 
within  sixty  years;  as,  if  he  prescribes  to  oust  from  his  common  cattle 
that  were  not  levant  and  couckant,    Bro«  St  Lim.  136. 

To  be  discharged  of  tolL     Bro.  St  Lim.  39. 

To  drive  cattle  to  a  pound  through  the  soil  of  another,  without  mak- 
ing amends  for  the  escape.     Bro.  St.  Lim.  41, 

So,  if  he  claims  on^  an  easement;  as,  liberty  to  enter  his  land  to 
repair  a  gutter.     Bro.  St  Lim.  37. 

To  stop  an  aqueduct  during  the  repair  of  a  milL  Bro.  St.  Lim. 
41,  42. 

To  hare  a  way  in  the  soil  of  another  to  church.    Bro.  St  Lim.  42. 

(G  IS.)  Or,  by  gtte  estate. 

So,  if  a  man  prescribes  by  a  que  estate,  and  not  in  him  and  his  an- 
cestors, it  is  sufficient  to  allege  de  tempore  R.  1.  without  sajring  within 
sixty  years ;  as  if  he  prescribes  by  a  jue  estate  to  suit  to  his  mul.  Bro. 
St  Lun.  40. 

So,  if  a  corporation  prescribes  to  be  a  corporation  detemjpore  R.  1.  it 
is  wdiL    Bro.  St  Lim.  43. 

So,  if  a  woman  prescribes  to  have  dower,  though  her  husband  was  at- 
tainted of  felony.     Bro.  St  Lim.  45. 

(G  14.)  Avowry,  &c.  not  for  rent  or  suit. 

So,  an  avowry  need  not  all^  seisin  within  forty  years,  unless  it  be 
for  rent,  suit,  or  service ;  and  therefore,  if  a  man  avows  for  toll  due  fifty 
years  past,  it  is  well.    Bro.  St' Lim.  64. 

Or,  for  an  amerciament  in  a  leet.    Bnh  St  Lim.  67. 

Or,  for  a  nomine  poena.     Ibid. 

Aid  to  make  his  son  a  knight,  or  to  marry  his  daughter.  Bro.  St 
Lim.  72,  73. 

Or,  for  relie£    2  Inst  95. 

So,  for  the  fees  of  a  knight  or  burgess  of  parliament.  Bro.  St 
Lim.  73. 

But 
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But  in  an  avowry  or  cognizance  for  rdief,  &c»  where  the  seisin  is 
traverseable,  the  party  must  allege  seisin  within  the  time  limited  by  the 
St.  de  Mert.  8.  viz.  post  Tran^etatianemj  H.  S.  in  Gasconiam,  2  Inst*  96* 

So,  it  does  not  extend  to  a  suit  or  services  which  by  possibili^  will  not 
&I1  ^^thin  the  time  of  limitation.     Vide  ante,  (G  9.) 

Nor,  to  a  justification  in  replevin,  for  the  statute  mentions  avowry 
and  cognizance  only.    Bro.  St  Lim.  67,  68. 

(G  15.)  Actions  upon  specialty,  &c. 

So^  the  St  32  H.  8. 2.  does  not  extend  to  actions  founded  upon  a 
deed  or  special^ ;  and  therefore  if  an  avowry  be  for  rent  created  by 
deed,  it  is  not  within  the  statute  of  limitations.  Co.  L.  115.  a.  2  Ver, 
2S6. 

[But  twenty  years  without  any  demand  is  of  itself  a  presumption  that 
a  bond  has  been  paid.     1  T.  R.  270.] 

[So,  where  twenty  years'  quiet  and  uninterrupted  possession  of  an** 
tient  l^hts  was  deemed  a  sufficient  ground,  from  which  the  jury  might 
presume  a  grant     3  T.  R.  159.] 

As,  for  a  rent-charge. 

So,  if  the  lord  confirms  the  estate  of  his  tenant,  to  hold  by  10^.  where 
he  held  before  by  20s.  in  avowry  for  the  10^.     Cro.  Car.  82. 

So,  if  there  be  an  avowry  for  rent  upon  a  reservation;  for  the  reserv* 
ation  will  be  the  tide.     Co.  L.  115.  a. 

So,  if  a  rent  be  originally  created  by  act  of  parliament  Cro.  Car.  81. 

So,  by  the  st.  21  Jac.  16.  debt  limited  to  six  yeard  after  the  cause  of 
action  is,  when  it  is  not  founded  upon  a  specialty ;  and  ther^re  debt  for 
tent,  reserved  by  indenture,  is  not  within  any  statute  of  limitations ;  for 
it  is  founded  upon  a  special^.     R.  Hutt  109.. 

Nor  debt  upon  the  st  2  &  3  Ekl.  6. 13.  for  not  setting  out  tythes ;  for 
the  statute  is  a  specialty.     R.  Cro.  Car.  513. 

Nor,  debt  for  an  escape;  for  it  is  founded  upon  the  st  1  R.2. 12l 
before  which  an  action  upon  the  case  only  lay.  R.  1  Sand.  38.  R» 
1  Lev.  191.     1  Sid.  306. 

Nor,  debt  upon  an  award.  Semb.  1  Lev.  273.  1  Sid.  415.  2  Sand. 
63. 

Nor  debt  for  a  copyhold  fine;  for  it  is  not  founded  upon  a  contract  < 
or  lending.     1  Lev.  273. 

Nor,  an  action  by  an  assignee  of  commissioners  of  bankrupts.  2  Lev. 
166. 

Nor,  debt  upon  a  tally.     Per  Windh.  1  Sid.  306. 

Nor,  an  action  against  a  sheriff  for  money  levied  upon  a  ileriJaeicLS. 
R.  3  Mod.  312. 

Nor,  a  suit  for  a  legacy.    Mod.  Ca.  25. 

So,  the  St.  21  Jac  16.  does  not  extend  to  accounts  current  between 
merchant  and  merchant     1  Lev.  287.     3  M6d.  312. 

Nor,  to  a  bargain  between  merchants,  when  there  is  no  stated  ac* 
count.     Semb.  1  Vent  90.     1  Sid.  465. 

Nor  to  a  suit  in  equity  by  bill  for  an  accoimt  of  money  received  upon 
a  trust  R.  Ca.  Ch.  26.  R.  2  Vent.  345.  D.  Mod.  Ca.  25.  £q. 
Abr.  303. 

Nor,  to  a  rationabili  parte  bononmij  though  it  sounds  in  detinue*  R« 
Lit  342.     D.  Mod.Ca.  26.     R.  Hut  109. 

Nor,  to  a  suit  for  a  chanty.    £q.  Abr.  304. 

So, 
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So,  die  statute  does  not  extend,  where  the  action  is  commenced  in  an' 
inferior  court  within  time,  though  it  be  afterwards  removed  by  habeas 
corpus^  and  there  commenced  de  novo.  R.  1  Sid.  228.  Vide  post*  (G 17.) 

Nor,  where  the  action  is  commenced  within  time  in  B.  R.  and  after- 
wards there  is  a  bill  in  equity  for  the  same  demand.     2  Ver.  695. 

The  St.  21  Jac.  16.  does  not  extend  to  an  action  for  words  in  slander 
of  a  title.    D.  Ray.  6 1 .     Vide  ante,  (6  8. ) 

Nor  to  an  action  for  words  which  are  not  actionable  without  special 
damage,  if  the  damage,  upon  which  the  words  become  actionable,  hap- 
pened within  two  years.  R.  1  Sid.  95.  PerTwisd.  1  Sid.  85.  Ray.  6i. 
Cro.  Car.  141. 

Nor,  to  scandalum  magTiafyim.     Lit  342.     1  Sid.  415. 

Nor,  to  an  action  for  words  founded  upon  an  indictment,  or  other 
matter  of  record.     1  Sid.  95. 

Nor,  to  an  action  commenced  in  due  time,  but  not  revived,  because 
no  person  proved  the  will  of  the  defendant,  or  took  out  administration 
to  him.'   2  Ver.  695. 

(G  16.)  Action  by  an  infant,  &c. 

So,  by  the  st.  21  Jac.  16.  no  person  entitled  to  sijonnedon  or  right  of 
•entry,  who,  at  the  time  of  such  right  of  action  or  entry  first  fallen,  was 
an  infant,  Jhne^aoertj  nan  composy  in  prison,  or  beyond  the  seas,  shall 
be  barred  of  such  action  or  entry,  though  the  twenty  years  be  expired; 
so  as  he  or  his  heirs,  within  ten  years  after  his  being  of  full  age,  dis- 
covert, of  sound  mind,  enlargement,  out  of  prison,  return  into  the  realm, 
or  death,  take  the  benefit  of  or  sue  forth  the  same,  and  not  after  ten 
years. 

So,  by  the  same  statute,  no  person  entitled  to  trespass,  detinue,  trover, 
replevin,  account,  debt,  trespass  for  assault,  menace,  battery,  wound- 
ing, or  imprisonment,  or  action  on  the  case  for  words,  shall  be  disabled 
from  such  actions,  by  being  at  the  time  of  such  cause  of  action  accrued 
under  age,  covertj  non  compos^  in  prison,  or  beyond  seas,  so  as  they  take 
the  same  within  the  times  by  the  said  statute  limited  after  coming  of 
age,  being  discovert,  of  sane  memory,  at  large,  or  returned  firom  be- 
yond sea. 

Nor,  by  the  st.  4  Ann.  16.  any  person  entitled  to  sue  for  seamen's 
wages,  &C. 

And  if  the  plaintiff  was  in  Ireland,  that  shall  be  uUra  mare  within 
this  statute.    Per  Holt,  Sho.  91. 

So,  all  actions  upon  the  case,  are  within  the  benefit  of  this  proviso. 
R.  1  Sid.  453.     2  Sand.  120.     R.  2  Mod.  72. 

Assumpsit f  though  it  be  not  named.     F.  g.  81. 

So,  by  the  st.  4  Apn.  16.  if  any  person  against  whom  an  action  lies 
for  seamen's  wages,  trespass,  detinue,  trover,  &c.  (or  other  actions 
mentioned  21  Jac.  16.)  was  beyond  sea  at  the  time  of  such  action 
accrued,  the  plaintiff  shall  be  at  liberty  to  bring  his  action  against  him 
within  the  same  time  after  his  return  as  was  limited  for  such  action  by 
the  said  st  21  Jac.  16.  and  4  Ann.  16. 

So,  it  was  before.  R.  1  Lev.  143.  Bub.  3  Mod.  312.  R.  cont 
Sho.  99.  Ace.  Mod.  Ca«  26.  R.  ace.  per  two  J.  Cro.  Car.  246. 334. 
Richardson  dub.  &  Cro.  cont.    Semb.  cont.  2  Ver.  694. 

[If  plaintiff  is  in  England  when  cause  of  action  accrues,  the  time  of 

limit- 
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begins  to  ran,  though  he  afterwards  goefi  abroaiL     Wils. 


(6 170  ^^y  brought  within  a  year  after  judgment  or  outlawry 

reversed. 

So^  by  the  St  21  Jac  16*  if  judgment  for  plaintiff  be  reversed^  or 
arrested  after  terditt,  or  defendant  be  outlawed,  and  the  outlawry  after- 
wards reversed,  the  plaintiff,  his  heirs,  executors,  or  administratorsy 
may  commence  a  new  action  within  a  year  after  judgment  or  outlawry 
reveneif  and  not  after. 

So,  if  an  action  was  commenced  within  six  years,  and  the  plaintiff 
his  executor  or  administrator  may  commence  a  new  action,  thpugh 
she  years  are  past,  and  show  the  special  matter.    SaL425.    F.g.l71« 

So,  if  m' action  in  an  inferior  court  within  six  years  be  removed  by 
habeas  corpus  and  the  plaintiff  there  declares  de  naoo  after  six  years. 
R.  SaL  424k 

Yet  the  new  action  by  the  executor  or  administrator  ought  to  be 
recent;  and  the  space  of  a  year  limited  upon  a  reversal  or  arrest  of 
judgment  seems  a  reasonable  time;  and  if  the  grant  of  a  probate  or  ad- 
ministration be  delayed,  it  must  be  shown.     R.  F.  g.  170. 289. 

* 

(6  18.)  Or,  where  promise  or  provision  is  made  for  payment. 

So,  if  a  man  after  six  years  acknowled^  the  debt  due,  and  promises 
payment,  it  will  be  out  of  the  statute  of  hmitations.    Pr.  Ch.  386. 

So^  if  by  his  will  he  directs  all  his  debts  to  be  pdd.     Pr.  Ch.  385. 

Or,  makes  a  provision  for  pajrment  of  his  debts  generally.    Ibid. 

Or,  publishes  an  advertisement  in  the  Gazette,  or  other  newspaper, 
tiiat  idl  debts  owing  by  him,  upon  application  at  such  a  place,  or  to 
sjich  a  person,  shall  be  paid.     R.  Pr.  Ch.  885. 

(6  190  Pl^ding  the  statute  of  limitations,  and  the  effect  of 

the  statute. 

So,  a  man  barred  of  an  action  by  the  statute  of  limitations  must  plead 
it,  otherwise  it  shall  not  be  intended.  Cont  Cro.  CaTf  114.  R.  ace. 
Cro.  Car.  141.  160. 

So^  if  a  verdict  finds  the  action  brought  so  many  years  after  titie 
accrued,  it  signifies  nothing,  if  he  does  not  find  that  no  other  action  was 
brought     Sfd.  422. 

So,  if  a  man  be  not  ousted,  or  disseised,  the  statute  of  limitations  does 
not  take  eflfect  against  him ;  as,  if  a  stranger  tak^  the  profits  with  him, 
who  has  the  right  for  twenty  years.     R.  Sal.  428. 

So,  if  a  man  be  barred  of  an  action  by  the  statute  of  limitations,  he 
shall  take  advantage  of  a  titie  of  entry,  which  afterwards  accrues.     R. 

Sal.  422. 

Or,  if  there  be  a  contract  for  an  annual  payment,  and  the  pliuntifF 
sues  for  the  arrears  for  twenty  years,  the  statute  of  limitations  cannot 
be  pleaided  to  the  whole.     R.  Al.  62. 

Jf  A.  converts  goods  beyond  sea,  and  after  six  years  he  returns,  and 
npon  demand  refuses  tiie  delivery,  it  will  be  a  new  conversion.  Per 
three  J.  Cro.  Car.  246.  334. 

[Where  the  time  of  an  act  is  material,  it  should  appear  to  have  hap- 
pened witiiin  the  limit.     5  East,  244.     1  Smith,  437.] 

Vol.  VII.  E  e  [Repug- 
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[Repi^ancy  in  date  can  ba  objected  to  by  special  demurrer  onljr^ 
when  Iiud  under  a  videlicet  et  postea.     1 2  East,  459.] 

[A  repugnant  date  sulgoined  to  the  averment  that  the  cause  accrued 
before  action  commenoed,  is  no  ground  for  error.    2  East,  3SS0 

So/  a  man  shall  not  be  restrained,  in  a  court  of  equity  from  pleading 
the  statute  of  limitatUwid  to  an  action  at  law. 

Though  he  esdiibits  a  bill  for  rdief  in  equity,  but  is  cfisHUSsedt  and 
the  time  incmrs,  pending  his  bi^.  11.  1  Ctt  R.  295.  %l4t.  Dub.  S  Ch. 
».  97. 

[A  bill  dq>ending  ill  chancery  almost  six  yeani  is  npt  such  a  demand^ 
9S(  lo  take  n  debt  out  pf  th^  statute  of  Mmifatipafc  Anon.  H.  17S6» 
«Atk.  10 

[The  appointment  of  a  receiver  in  chancery  will  not  prevent  the 
statute  of  limitations  running  on.    Anon.    H.  1737,  2  Atk'.  15.] 


TENANCY. 

Vide  Abatement,  (F  IS.) 

ft 

Vide  Abatement,  (F  12.) 

TENANT. 

Cenant  to  tiie  praecipe. 

Vide  Recovery,  (B  S,  4.) 

Cenant  in  common. 

Vide  Abatement,  (E  10.— F  6.)  —  Chancert,  (S  V  4.)  —  DEnsj^ 

(N  8.)  —  Estates,  (K8.) 

tenant  t)g  curtesig. 

Vide  Copyhold,  (K  1.)  —  Estates,  (D  1, 2.)  —  Wast,  (F  2.) 

Cenant  in  Dottier. 

Vide  Dower,  (C  1, 2,  &c.)  —  Waw,  (F2.) 

Cenant  \x\  fee. 

Vide  CoFYHotD,  (C  7.)  —  Devise,  (N  4.)  ^  Estates,  (A  1,  &c)— 

OnicER,  (B7.) 

Cenant  in  tail. 

Vide  Chahcert,  (4  S  1, 8tc.)  —  Copyhold,  (C  8, 9.)— Devise,  (H  8. 
—  N5,  6.)  — Disconhncance,  (A  4.)  — Estates,  (B  l,&c  7,  8. 
99,  &c.  SS.)  —  Officer,  (B  8.) 


\ 
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Cenmtt  after  poMbiUts  of  iff^m  ertinct. 

Vide  Estates,  (C  1,  Jcc.) 

Cenant  for  life. 

a 

Vide  CoFTHOLDy  (C 10.)  —  Devise,  (N  7.)  —  Estates,  (E  1,  &c)  — 

Officer,  (89.)  — Wast,  (F2.) 

Cenant  for  gear^. 

\ride  Estates,  (G  1,  kc.)  —  Officer,  (B  19.)  —  Wast,  (F  2.) 

Cenant  at  ioilL 

Vide  Estates,  (H  1,  &a)  —  Officer,  (B  1 1.) 

Cenant  bg  0ufferance. 

Vide  Estates,  (1 1, 2.) 


TENDER. 

Vide  Action  upon  the  Case  upon  Assumpsit,  (H  8.)  —  Condition, 
(L4w)-- PUUDER,  (2G2.  — 2W.28.49.  — SK2S.  — SM.  S6.) 


TENEMENT. 

\^de  Grant,  (E  2.)  —  Trespass,  (A  2.) 

TENET  ET  TENUIT. 

Vide  PuAOEB,  (S  O  S.) 

TENTHS. 
(A)  Centb0.  infra. 

(B)  ^nate0.  p.  421. 

(C)  lProcuration0^  p.  422. 
(P)  ]^en0ion0.  p.  422. 

(A)  Cent|)0. 

TheJgrtfae  or  lenth  of  the  annua!  value  of  anv  benefice  was  mnted 
to  the  pope^  circa  20  Ed.  1.  according  to  the  Tame  then  taken  <n  eveiy 
henefice.    2  Inst  628.    lRoL47S. 

And  this  was  in  imitadcm  of  die  l^^evitical  kw,  whereby  the  Levites 
|ia;  a  tenth  to  the  chief  priest     2  last  628. 
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But  it  seems  that  tenths  were  received  of  the  clergy  by  pope  Gre- 
gory 9'y  anno  1229.  13  H.  5.     ForsL  12. 

And  granted  by  the  clergy  to  king  R.  1.  anno  1189.,  for  his  expe- 
dition against  the  Turks.     Sp.  Gloss.  Decimas  Salad. 

By  the  st.  26  H.  8.  S.  the  king  shall  receive,  as  united  to  the  crown, 
a  yearly  pension  amounting  to  a  tenth  of  all  profits  of  every  archbishop, 
bishopric,  abbey,  &c.  deanry,  hospital,  collie,  &c.  parsonage,  vicarage^ 
&c.  within  this  realm. 

And  a  commission  shall  go  into  every  diocese  to  inquire  the  true 
yearly  value  of  all  manors,  lands,  &c.  bdongmg  to  any  bishopric,  &c. 
or  odber  benefice  or  spiritual  promotion;  and,  after  certificate  by  any 
three  of  the  commissioners  of  the  value  and  tax  set  of  the  tenth,  every 
archbishop  and  bishop  shall  be  charged  with  levying  the  same  within 
his  diocese,  and  process  shall  co  against  the  archbishop  or  bishop  for 
the  same ;  and  the  bishop  may  levy  it  by  ecclesiastical  censures,  dis- 
tress, &c.  on  any  rated  in  his  diocese,  whereon  no  replevin,  prohibitiotiy 
supersedeas  on  excommunication,  &c  may  be  allowed. 

And  the  incumbent,  on  default  after  demand  at  his  church  by  the 
bishop  or  his  o£Scers,  and  forty  days  n^Iect  certified  into  the  exchequer 
under  the  seal  of  the  archbishop,  bishop,  &c.  shall  be  deprived  ipso 
facto  by  the  st.  2  &  S  Eld.  6. 20.  of  such  benefice  only. 

And  by  such  certificate  the  archbishop  or  bishop  shall  be  discharged 
for  so  much,  and  process  shall  go  against  the  incumbent 

And  by  the  st.  32  H.  8.  22.  on  the  oath  of  an  archbishop,  &c*  charged 
with  collection  of  the  tenth,  that  he  cannot,  for  sufficient  cause  alleged, 
levy  any  part  of  the  tenth  chai^ged,  and  no  matter  shown  to  the  con- 
trary by  tne  kingfs  serjeant  or  attorney,  the  exchequer  may  discharge  the 
accountant  upon  such  aU^^on,  or  may  award  a  commission  to  inquire 
the  truth,  and  on  return,  &c  discharge  him* 

But  by  the  st  27  H.  8.  8.,  every  spiritual  person,  on  his  composition, 
&c  for  his  first-fiiiits,  shall  have  a  deduction  of  his  tenth  for  that  year 
out  of  hb  first-fruits;  but  shall  answer  the  tenth  to  the  king. 

And  if  a  successor  be  charged  with  any  tenth,  arrear  at  the  death  of 
his  predecessor,  he  may  distrain  the  goods  of  the  predecessor,  .remain- 
ing on  his  benefice,  and,  on  non-payment  in  twelve  days  after,  cause 
them  to  be  appraised  by  two  or  three  sworn  appraisers,  and  sold  for 
satisfaction  of  the  arrears  and  his  costs;  or  may  sue  by  bill  in  chanceiy, 
or  action  of  debt. 

So,  before  a  certificate  of  non-payment  of  tenths,  there  ought  to  be 
an  express  demand  by  a  man  authorised  by  the  bishop,  and  therefore  a 
demand  by  an  apparitor  is  not  sufficient  R.  Cro.  EL  80.  Mo.  915* 
R.  Mo.  541. 

Or,  sub-collector,  &&     R.  Sav.  I. 

Nor,  a  demand  to  pay  to  another  as  his  deputy.  Cro.  El.  81.  R. 
Sav.  1. 

Or,  at  any  other  place. than  his  house  or  church.  Cro.  EL  81. 
Mo.  915.  . 

Or,  his  stall  in  the  choir,  where  the  demand  is  made  of  a  dignitaiy 
there.     Sav.  1.  . 

So,  a  certificate  of  non-payment  is  traversuble,  if  there  was  hot  a 
due  demand,  &c.    jCro.  EL  80.    Mo.  915.     R.  Mo.  541. 

And 
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And  if  there  be  payment  after  demand,  and  before  certificate,  it  will 
he  void.     R.  Sav.  26» 

[Vide  SG.l*  C.10.  exempting  archbishops  and  bishopkfrom  collect- 
ing the  tenths.] 

(B)  annates^ 

The  annates  or  primitia  were  the  value  of  every  benefice  for  the 
first  year,  which  was  paid  to  the  pi^  by  all  archbishops  and  bishops, 
and  b^an  temp.  Boni&cii  9.  or  Johannis  22.  Cod.  J.  Eccl.  871. 
Spel.  Gloss.  Annates. 

By  the  st  6.  H.  4.  1.  it  was  enacted,  that  any  who  paid  to  the 
chamber  of  Rome  for  first-firuits  more  than  was  accustomed,  should 
forfeit,  &c. 

By  the  st.  25  H.  8.  20.  no  archbishop  or  bishop  shall  pay  annates, 
or  other  pension,  &c.  to  the  see  of  Rome. 

By  the  st  26  H.  8.  8.  (repealed  by  the  st  2  &  S  Ph.  &  M.  4.  but 
revived  by  the  st  1  El.  4.)  every  archbishop,  bishop,  abbot,  master  of 
college,  hospital,  dean,  prebend,  parson,  vicar,  or  other  having  any 
spiritual  promotion,  to  whose  gift  soever  bdonging,  before  any  pos- 
session, or  meddling  with  the  profits  of  the  benefice,  shall  pay  or 
compound  to  pay  to  the  king's  use,  on  good  sureties,  the  first-firuits, 
or  one  year's  profit  of  his  benefice,  &c.  > 

And  the  chancellor,  master  of  tlie  rolls,  or  other,  to  be  named 
by  commission  imder  the  great  seal,  may  examine  the  tru^  value,  &c. 
and  compound  or  agree  for  a  rate  for  the  first-firuits. 

An  obligation  for  payment  shall  be  of  the  same  efiect  as  a  statute^ 
staple :  ana  if  any  enter  into  a  benefice,  &c.  without  paying  or  agree- 
ing, &C.  he  shall  be  taken  as  an  intruder,  &c.  and  being  convicted 
by  verdict,  confession,'  &c.  before  the  lord  chancellor  or  other  conv- 
missioners,  shall  pay  for  every  ofi*ence  double  the  value  of  the  first- 
fiiiits.  .... 

And  all  first-fruits  payable  to  the  bishop  of  Norwich,  or  any  other 
but  the  king  shall  cease. 

By  the  st  28  H.  8.  11.  the  year  for  which  first-fruits  are  paid  shall 
be  computed .  from,  the  avoidance  of  the  benefice  or  spiritual  promo- 
tion. 

And  by  the  st  6  Ann.  27.  bishops  shall  be  allowed  four  years  from 
the  restitution  of  temporalities  to  pay  the  first-fruits,  paying  a  fourth 
part  of  the  composition  each  year ;  and  if  he,  &c.  be  removed,  shall 
be  discharged  of  all  not  then  payable. 

By  the  st  2  &  3  Ann.  11.  Uie  queen,  by  letters  patent,  may  grant  to 
the  corporation,  thereby  to  be  erected,  all  the  first-finits  and  tenths, 
&c.  for  the  maintenance  of  parsons,  vicars,  and  curates  of  the  church 
of  England. 

And  all  former  statutes  for  payment,  levying,  discharging,  &c.  shall 
be  in  force. 

And  one  bond  only  shall  be  given  for  four  payments  of  first-fiiiits, 
and  no  fifth  bond. 

And  the  said  first-fruits  and  tenths  shall  be  answered  and  paid  ac- 
cording to  such  rates  and  proportions  only  as  the  same  have  been 
heretorore  usuaUy  rated  and  paid. 

Ec  3  I  Vide 
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[Vide  1  G.  L  sL  2.  c  10.] 

The  value  of  benefices  was  assessed.    20Ed.  1. 

But  the  valuation,  according  to  which  the  first-finoits  and  tenths  tt€ 
computed,  was  made  26  H.  8.  pursuant  to  the  above  statatei  and  now 
remains  in  the  exchequer.    4  Inst  120. 

But  by  the  st  26  H.  8.  S.  a  parson  or  vicar,  whose  benefice  exceeds 
not  eight  marks,  shall  not  pay  first-firqitsi  unless  he  lives  three  yearlt 
therein. 

Nor,  by  the  St.  1  El.  4.  vicarages  of  \(A*  per  annum,  or  parsonages 
of  10  marks  per  annum,  or  under.    4  Inst  120. 

Nor,  by  tne  St  5  Ann.  24.  benefices  not  exceeding  SL  per  annum 
improved  value,  which  have  cure  of  souls.    Conf.  by  the  st  6  Ann.  27. 

So,  by  the  st  26  H.  8.  17.  a  lessee  of  manors,  lands^  &c.  of  a  bishop, 
or  other  tt>iritual  person,  shall  not  be  chargeable  to  the  king^  but  his 
lessor  shall  be  charged  for  fii^firuits,  notwithstanding  any  covenant^ 
&C.  to  the  contrary. 

By  the  st.  27  H.  8.  8.,  commissioners  authorized  to  oompomid  fi^r 
first-fruits,  may  deduct  the  tenth  (which  vet  shdl  be  paid  the  king.) 

The  demand  and  collection  of  first-fruits  and  tenths  by  the  pope 
was  pn^bited  temo.  Ed.  S.  R.  2.  &  H.  4.    4  Inst  120. 

By  the  st.  92  H.  8.  45.  the  court  of  first-fruits  and  tenths  was 
erected,  but  repealed  by  the  st  1  Mar.  10.,  and  not  revived  by  the 
st  1  EL  4. 

(C)  IProcurattonis!* 

Procurations  or  proxies  are  paid  by  the  clergy  to  the  bish<^  or 
archdeacon  in  recompence  of  their  visitation.    Dav,  3.  6. 

When  the  cbaige  of  the  visitation  became  excessive,  a  sum  was 
paid  and  accepted  by  antient  composition  in  lieu  of  it    Dav.  3. 

And  thererore  every  benefice  with  cure  is  subject  to  procuration  or 
proxy. 

Though  the  composition  does  not  i^pear;  for  it  may  be  claimed  by 
prescription  or  grant     Hard.  181. 

But  if  there  be  a  parsonage,  and  also  a  vicarage  endowed,  there 
shall  be  one  procuration  paid  for  both. 

So,  no  procuration  snail  be  paid  for  a  donative ;  for  it  is  exempt 
firom  the  visitation  of  the  ordinaiy. 

Nor,  for  a  chqpel  which  dq>enas  upon  a  parsonage. 

Proxies  or  procurations  are  collateral  to  the  land,  and  not  ex* 
tinffuished  by  unity  of  possession.     Hard.  388. 

If  proxies  or  procurations  are  refused,  remedy  lies  in  the  ecclesias- ' 
tical  court ;  for  their  jurisdiction  is  saved  by  the  st  34  &  35  H.  8.  19« 
Hard.  181.  388. 

So,  a  bill  in  eauiQr  lies  for  the  recovery.    Dub.  Hard.  181. 

So,  there  shall  be  a  remedy  at  law ;  if  due  by  grant  or  prescription. 
Hard.  181. 

(D)  )i^0ion0. 

So,  upon  resignation  of  a  digni^  or  s[Hritual  promotion,  the  person 
to  whom  the  resignation  is  made^  sometimes  grants  a  pension  to  his 
predecessor.    Vide  Prohibition,  (6  11.) 

18  But 


But  the  king  holds  qfno  one.  423 

But  by  the  %U  26  H.  8.  9.  s.  %%.  a  moietjr  of  ^uch  p^sions  as  ex* 
oeeded  40/.  was  discharged,  and  the  tenth  of  all  other  pensions. 

And  no  si^  pensi<Hi  infatwro  must  exceed  the  third  paK  of  the  value 
of  the  dignity  or  spiritual  promotion. 


TENURE. 
(A)  an  IdttDlf  dtre  tielD  of  tlie  ftlng.  infra. 

(B)  OSut  ti)e  iimg  bol{i0  of  no  one*  infrn. 

« 

(A)  011  ianD0  are  belD  of  tbe  liing. 

Bjr  what  tenures  lands  aire  beld»  vide  in  Homage. 
To  what  services  they  are  subject,  ibid. 

beiffoiory  (A). 

All  lands  and  tenem^nt^  in  thfe  hatids  of  a  subject  are  held  immedi- 
ately or  mediately  of  the  king.    Co.  ]L..  1.  a.    Wri.  Int  1 38. 

And  therefore,  thoqgh  Ihe  kiiig  releases  tohiis  tenant  all  S^lrvices,  yet 
he  holds  of  hirii.     8  H.  7.  IS.  b.     R.  9  CJo.  123. 

So,  if  an  office  finds  a  dying  seised,  but  of  what  tenure  ia  ignorant, 
and  thereupon  a  mxi^  inquirendum  finds  in  the  same  manner,  that  is 
sufficient  to  entitle  tlie  Idii^ }  for  it  dull  b^  8iit)|k>sed  that  the  tenure  is 
of  him.     R.  2Cro.  41. 

^  So,  liberties  and  things  in  sross  may  be  granted  to  be  held  of  the 
kmg^  though  not  of  a  subject     Mo.  166. 

(B)  JSut  tbz  km  bolDfi!  of  no  one. 

But  the  king  holds  of  no  one.    Co.  L.  I.  b. 

If  lands  held  of  the  king^  dr  of  iih^  <>tber,  are  forfeited  to  the  king 
for  treason,  the  tenure  is  extinct,  dto.  Parliament,  77.  6  Co.  5.  b. 
.2RoL5l4.  1.9. 

And  though  the  king  afterwards  grants  the  lands  to  another,  the 
tenure  shall  not  be  revived  in  the  hands  of  the  patentee  without  express 
words. 

Though  there  be  a  saving  of  all  rights,  rents,  services,  &c.;  for 
these  words  dd  not  rfelriVfe  It.     Bro.  Prirl.  77. 

So,  if  the  king  purchases  land  of  another,  the  tenure  is  extinct 
2Rol.513.  B. 

Thou^  the  tenant  ^fiftoffir  VHi  I&ig  dud  fttakes  the  estate  from 
him.    2  Rol.  514.  L  1. 

So^  if  tenant  paravak  ctaAdft  th^  king;  tat  mesnalty  is  extinct;  for 
the  mesnaliy  and  estate  paraoaU  are  but  one  estate*  .  Dy.  154. 

So,  iftenantjNiracaf/makesagiftintail,  remainder  to  the  king.  R. 
Py.  154.  b.     2RoL514.J4Ji 

Scs  tenure  of  chauntries  and  other  lancfs  civen  to  (he  kins^  by  the 
St  1  Ed.  6. 14.,  &c.  is  extinct,  thoiigh  there  be  a  saving  for  the  rights 
of  all  strangers,  &e.     Ri  Dy.  313.  a.     R.  1  And.  45. 

Yet  the  lord  of  chauntries,  8cc.  given  to  the  king,  may  avow  upon 

E  e  4  the 
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the  land  for  his  rent^  though  not  upon  the  person,  as  vfiihin  his  fee^ 
Dy-  313.  a. 

So,  if  the  king  grants  lands  forfeited,  &c.  the  tenure  may  be  revived 
by  proper  words;  as,  if  he  grants  tenend.  de  cajntali  domino  per  servUia 
debita*    R.  6  Co.  6.  a.     Bid.  Tenure,  3. 

Feudum  originally  was  a  portion  of  land  granted  by  a  prince,  &c.  to 
his  oflScers  or  soldiers,  upon  »  compact,  express  or  implied,  to  render 
to  his  lord  service  and  aid.    Wri.  Intr.  7. 

And  was  revocable  at  will,  afterwards  granted  for  years,  afterwards 
for  life,  and  afterwards  in  perpetuitv.     Wri.  Intr.  J4. 

Vid^more  concerning  Tenure  in  Dignitv,  (C  2«),«—- Justices  of  Peace,, 
(A2.)-.War,(Bl.) 

Cenure  in  burgage. 

Vide  BuRRouGif,  (E). 


TERM  OF  YEARS. 

Vide  Estates,  (G  1,  &c.)  —  Pleader,  (2  Y  160  — Receipt,  (A  1.) 

—  Recovery,  .  (B  8.)  —  Remitter,  (C  7.) 

Cerm  to  attend  inberitance^ 

Vide  Chancery,  (4  G  5.) 

Critdt  of  a  term. 

Vide  Chancery,  (4  W  19,  &c) 

TERMOR. 

Vide  Receipt,  (A  1.  >—  B  2.)  —  Recoteby,  (B  8.) 


THE  TERMS. 

Vide  Adjoubnb(ent,  (A). —  Tesips,  (C  1,  &&) 


TERRE-TENANTS. 

Vide  Pleader,  (SLli.) 

TESTAMENT. 

Vide  Devise. 


TESTA- 
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TESTAMENTARY  MATTERS. 

Vide  Prohibition,  (O  16.) 

TESTATOR. 

Vide  Administbation,  (B  1 1.)  —  CrANCEitT»  (S  G  1.) — Devise, 

(N21.) 


TESTATUM  CAPIAS,  or  FIERI  FACIAS. 

Vide  Process,  (£  7.) 


TEST  ACT. 

Vide  Officer,  (K  7.)  —  Pleader,  (2  S  28.) 

TESTE  OF  A  WRIT. 

Vide  Abatement,  (H  14.)  —  Manda^ius.  (C  4.) 

TESTMOIGNE— EVIDENCE. 

(A  L)  CiQbat  tbingsi  are  allotoeD  for  etiiDence;  matters 
of  recorD^  p.  426. 

(A  2.)  What  shall  be  sufficient  proof: — The  record, 

or  exemplification.  p.4S6. 
(A  S.)  A  copy,  or  witnesses,  &c.  p.  427. 
(A  4.)  What  proof  is  not  sufficient,  p.  428. 
(A  5.)  A  verdict,  nonsuit,   &c. : — When  it  shall  be 

allowed,  p.  428. 
(A  6.)  What  shall  be  sufficient  proof,  p.  429- 

(B  I.)  a  cbarter  or  DeeD  under  fiieal ;— i^ritiate  bailingd. 

p.  429. 

(B  2.)  When  allowed,  without  proof,  p.  429* 
(B  3.)  When  proof  is  necessary,  p.  429* 
(B  4.)  When  the  deed  itself,  p.  429. 
(B  5.)  Recital^  when  evidence,  p.  430. 

(C)  pro. 
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(C)  l^roceeDingjSi  m  courts,  $c. 

(C  1.)  A  deci^e^  sentence,  &c.  p/431. 

(C  2.)  A  bill,  p-  431. 

(C  3.)  An  answer,  p.  431. 

(C  4.)  A  deposition,  p.  482. 

aoDenoa^  p.4d2«        ^ 

TESTMOIGNE.-.WITNESS. 

(A)  Witnttist ;  tstio  itWl  ndt  bt 


(A  1.)  Non  Compos,  p.  447. 

(A  2.;  Infidel,  p.  447. 

(A  3.)  Person  convicted  of  treason  or  felony,  p.  447* 

(A  4.)  Or  any  infamdus  Mali.  p.  447* 

aUDenHa.  p.  448. 

(A  10  (Clabat  ttiinp  are  allotDeO  tn  ftrtHence;  mattenr 

of  recot04 

Evidence  imports  matters  of  record )  asy  letters  patent,  fines,  reco- 
▼eries,  &c. ;  writings  under,  or  without  seal ;  as  charters,  deeds,  court- 
rolls,  accounts,  8te.  te^tiihdhy  6f  withe6ses^  and  Either  pft)of  g^ven  to  a 
jury.     Co.  L.  282.  a. 

And  therefore  letters  patent  may  be  produced  in  evidence. 

A  fine,  or  common  recovery. 

A  judgment,  statute,  recognizance,  or  other  matter  of  record. 

So^  a  judgment  and  recovery  in  Wales,  in  a  quod  ei  d^brceat.  R. 
Hard.  Il8. 

Letters  patent  of  land  in  a  county-palatine  under  the  seal  of  the 
duchy.     4  Insti  ^09. 

Soi  the  pope's  ball.     Vide  post,  (A  2;} 

So^  by  the  St  29  Cat.  2i  8.  a  grant  of  augmentation  to  It  vicarage, 
registered,  examined,  and  attested  by  the  bbhop,  &c.  is  a  record. 

(A  2.)  What  shall  be  sufficient  proof: — ^Hie  recotd,  or 

exemplification. 

If  the  record  itself  be  produced,  it  shall  be  reiid  without  odier 
proof. 

So^  letters  patent  under  the  gr6at  tscoX  diaU  be  read  without  other 
proof. 

So,  by  the  St  3  (or  S  8t  4)  Ed.  6.  4.  and  iS  El.  6.  patent^  and  all 
claiming  under  them,  may  make  title,  fcc»  by  sheidng  the  ezeroplifi- 
cation,  or  constat  of  the  roll. 

And 


r 
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I  And  these  statutes  extend  to  all  Uie  king's  patents  which  ocmoem 

t  land,  priTil^ne,  or  other  thingi  granted  to  a  subject,  corporation,  or 

aoyodier.   lt5Co«53.       , 

Soi  the  cfain^gra{rii  of  a  fine  is  siifficietiti  without  other  proof.  PI. 
Com.  409.  b. 

Or,  the  exemplificatioii  of  a  fine. 

^  SO|  the  exemplification  of  a  common  recovery  under  seal  is  suffideiitt 
without  more. 

So^  an  exemplification  of  a  recoyenr  in  an  inferior  court  of  record 
under  the  town  seal,  where  the  records  lure  consumed.  Hard.  120« 
per  Hale.   1  Mod.  117. 

So,  an  exemplification  of  a  recovery  in  antient  demesne  being  old, 
if  the  records  are  lost.    R.  1  Mod.  117. 

And  by  the  st.  27  El.  9.  the  exemplificatbti  of  a  recovery  in  Wales, 
or  a  oonn^-^atine,  shall  be  of  the  same  validiQr  to  all  intebts  lis  the 
original  record. 

oo,  an  exemplification  of  any  record  under  the  great  seal,  or  seal  of 
the  court,  is  sufficient.     10  ^o.  98.  a. 

Sc^  an  exemplification  of  a  record  in  Wales  or  a  countjr-palatine^ 
under  the  seal  of  the  court  there.     Semb.  Hard.  120. 

8d,  an  exemplification  of  the  pope's  bull,  undeir  the  seal  of  the  bishop, 
shaU  be  allowed.     R.  Hai*d.  1 16. 

(AS.)  A  copy,  or  Witnesses,  &c. 

So,  a  record  may  be  proved  by  a  copy  examined  with  the  original  i 
fat  a  rtture  or  interlineatioD  shall  not  be  presnmedj  10  Co«  92.  b. 
f  Rd.  678. 1. 45. 

Though  it  be  a  record  in  Wales,  &c  it  may  be  proved  by  ah  exA- 
mined  cdpy.    R.  Hard.  119. 

So^  a  copy  of  a  common  recovery  is  suffld^t,  without  proving  il 
t&ObalAXO^eptracipe i  for  il  shall  be  intended  well  suffered,  if  the  con* 
tmnr  does  not  appear.    2  Cro.  455.    Lilt.  1549.     1  Mod.  1 17. 

Though  it  be  a  recovery  of  a  reversion,  if  il  be  ancient,  and  the  pofr* 
session  accordingly;  for  a  surrender  shall  be  intended*    1  Vetit.257. 

So^  if  a  record  be  lost  or  consumed  by  fire,  it  may  he  prtyved  by  eol- 
lateral  evidence ;  as,  in  ejectment  for  a  rectory  to  which  a  reeusafit 
presented,  the  record  of  conviction  being  burnt,  may  be  pifoved  by  the 
estreat*  iti  die  ex<^equer.    R.  Hard.  823.     I  Sal.  285. 

So^  if  a|)ptopfiation  or  not  be  the  issue,  the  king's  licence  being  lost^ 
may  be  pro^  by  other  evidetice;  for  it  is  noldurecily  the|M»int  in  issue* 
R.  Hard,  328. 

So,  in  trover,  if  a  fieri fatciasi  or  venditioni  expoHa$i  bo*  be  lost* 
R.  Hard.  323.    Al.  18. 

Sd,  t  ttooyery  in  ancient  demesne  being  keti  and  the  roll  not  found, 
may  be  proved  by  witnesses^  where  the possessidn hasgode accMdingly* 
1  Vent  257.    [2  Str.  1129.    2  Burr.  1072.    4T4R.  514.] 

So,  a  record  may  be  explained  by  witnesses ;  as,  what  manor,  person, 
&C.  was  intended,  where  there  are  several  of  die  same  name,  PI. 
Com.  85.  b.    . 

(A  4.) 
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(A  4.)  What  proof  is  not  sufficient 

But»  regularly,  a  record  is  of  so  high  a  nature,  that  it  cannot  h& 
proved  but  by  the  record  iUelf,  or  an  exeinplification,  or  copy  thereof. 
10  Co.  92.  b. 

Soy  the  whole  record,  which  concerns  the  matter  in  question,  ought 
to  be  produced. 

So,  evidence  to  prove  a  record,  which  is  lost  or  consumed,  ought  to 
be  full  and  cogent.    Hard.  824. 

.  And  therefore,  a  warrant  for  a  diem  clausii  extremum^  and  an  entry 
in  the  docket-book,  is  not  sufficient  proof  of  such  writ.     Hard.,  120. 

So,  an  estreat  in  the  exchequer,  and  an  inquisition  upon  it,  is  no 
proof  of  a  conviction^  where  the  estreat  supposes  it  at  the  same  assises  at 
which  the  presentment  of  recusancy  was  made ;  for  by  the  st  23  EL.  1 . 
and  29  El.  6.  proclamation  shall  be  at  the  assises,  when  indicted,  to 
render  himself  before  the  next  assises,  and  therefore  he  cannot  be  con- 
victed at  the  same  assises.     R.  Hard.  328. 

So,  if  a  recovery  of  a  reversion  was  suffered  but  ten  or  twelve 
years  past,  a  surrender  to  make  a  tenant  to  thepracipe  ought  to  be 
proved. 

So,  if  there  be  probable  evidence  of  an  estate  for  life  in  esse  in  another; 
as,  alease,  or  mortgage  by  him.     R.  5  Mod.  211. 

(A  5.)  A  verdict,  nonsuit,  &c. : — When  it  shall  be  aUowed. 

SOf  a  verdict  in  another  action  for  the  same  cause  shall  be  allowed 
in  evidence  between  the  same  parties. 
•  Though  judffment  was  afterwards  arrested  for  want  of  form.  2Rol.46. 

So,  it  shall  oe  evidence,  where  the  verdict  was  for  one  under  whom 
any  cfihe  present  parties  daim. 

So,  a  verdict  for  or  acainst  a  lessee  shall  be  evidence  for  or  against 
him  in  reversion.    Per  Holt,  6  Ann.  Hard.  472. 

So,  a  verdict  for  him  in  remainder  shall  be  evidence  for  a  subsequent 
remainder-man  in  the  same  deed ;  for  though  he  does  not  claim  under 
him  for  whom  the  verdict  was,  yet  he  claims  by  the  same  deed.  R. 
8  W.  8.  B.  R.  (1  Ld.  Ra;^m.  730.) 

Sb,  a  verdict  for  or  asainst  a  plaintiff,  with  proof  of  the  evidence  by 
him  given,  shall  be  eviaence  in  an  action  by  another  against  him  for 
the  same  thing }  as,  in  an  action  by  a  common  carrier  for  goods  deli- 
vered by  mistake,  a  verdict  for  or  against  the  plaintiff,  with  the  proof 
by  him  given,  shall  be  evidence  in  an  action  by  the  owner  against  the 
carrier  mr  the  same  goods.     Per  Holt>  at  Guildhall^  14  W.  3. 

Soy  a  nonsuit,  witn  proof  of  evidence  then  given,  shall  be  allowed  as 
evidence  against  him  in  another  action  by  the  same  plaintiff.  R*  5  Ann. 
in  C.  B. 

So,  if  the  jury  are  agreed^  and  afterwards  discharged  before  the  ver- 
dict given  and  record^,  it  shall  be  allowed  for  evidence,  that  the  jury 
were  agreed^  in  the  case  of  a  common  person.  .  R.  2  RoU680«.l.  5. 


(A6.) 


A  charter^  or  deedy  under  seal : — Private  bailings.    4^9 
(A  6.)  What  shall  be  sufficient  proof. 

If  ^  verdict  be  offered  in  evidence^  it  ought  to  be  proved  by  an 
^exemplification  of  the  verdict,  and  judgment  upon  it.     (Vide  Hard. 
118>&c.) 

<B10  act)arterortieetiuntierje(ea{:— ]pribatebaflfng0. 

So|  any  charter,  or  deed  under  seal  of  the  party,  shall  be  allowed  foe 
evidence. 

So,  a  deed  inroUed  by  consent  of  one  party  only,  shall  be  evidence 
against  him,  and  all  who  claim  under  him.     S  Lev.  S88. 

So,  a  deed  which  be^ns,  this  indenture,  shall  be  evidence  though  it 
be  not  an  indenture,     rer  Hale,  at  Norfolk  assise;,  1668. 

So,  a  deed  shall  be  evidence,  though  by  accident,  &c.  the  seal  be 
broken,  or  torn  off.     Pal.  403.     1  Mod.  21 1.     Per  B.  R.  12  W.  S. 

Though  cancelled  by  practice.     (Vide  1  Vent.  297.) 

So,  a  counterpart,  where  it  is  proved  that  there  was  an  original,  and 
that  cannot  be  had.    (Vide  1  Sal.  287.) 

(B  2.)  When  allowed,  without  proof. 

An  ancient  deed,  dated  forty  years  past,  shall  be  read,  without  other 
proof. 

So,  a  deed,  indorsed,  as  inrolled,  shall  be  read,  witliout  proof.  R.  P. 
6  W.  &  M.  in  B.  R.  1  Sal.  281. 

Though  there  was  no  need  of  an  inrolment  to  make  such  deed  efiec- 
tual.     1  Vent.  296.     3  Lev.  388.     1  Sal.  280. 

So,  the  counterpart  of  a  deed  to  declare  the  uses  of  a  fine.  Mod. 
Ca.  225.     1  Sal.  287. 

(B  S.)  When  proof  is  necessary. 

But,  regularly,  a  de^  shall  not  be  given  in  evidence,  without  proof 
of  the  execution.     10  Co.  93.  a. 

Proof  of  the  execution  ought  to  be  by  one  of  the  witnesses  at  least. 

Or,  if  it  be  proved  that  they  are  all  dead,  or  upon  strict  inquiry 
cannot  be  discovered  to  be  alive,  by  proof  that  the  name  of  any  one 
indorsed  is  the  writing  of  the  same  person.     Per  Holt,  5  Ann. 

Or,  that  the  name  of  the  party,  who  executed  it,  is  his  prcqper  hand- 
writing. 

Or,  by  any  one  present  at  the  execution  of  the  deed,  though  he  be 
not  indorsed  as  a  witne^. 

(B  4.)  When  the  deed  itself. 

So,  r^rularly,  the  deed  itself  ought  to  be  produced,,  whereby  it  may 
appear  to  the  court  that  it  is  not  razed  or  interlined.  10  Co.  92.  b. 

And  therefore,  generally,  a  copy  of  a  deed  shall  not  be  allowed  for 
evidence,  though  examined  and  attested.    Ibid. 

Though  wrote  by  counsel  as  a  true  copy,  and  delivered  to  the  party 
as  such.     1  Mod.  94. 

So,  proof  of  the  contents  by  witnesses  shall  not  be  allowed.  10  Co. 
92.  b. 

Nor, 
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Nor,  a  cottDterparti  without  circumstancei  which  induce  credit  that 
there  was  an  original,    it.  1  SaL  287. 

But  a  counterpart  has  been  allowed,  where  the  original  cannot  be 
found|  and  there  is  probable  proof  th^t  there  was  an  original  i  as,  a 
counterpart  of  a  lease,  where  the  lessor  himself  acknowledged  that  he 
made  a  lease,  of  which  this  was  a  counterpart.     Per  C.  B.  6  Ann. 

So,  a  counterpart  of  a  lease,  found  by  the  heir  of  the  lessor  among 
the  writings  of  the  ancestor.     1  Lev.  25- 

Though  no  witness  be  indorsed.    Ibid. 

So,  if  It  be  proved  that  the  original  was  assigned  to  the  defendant  or 
another  under  whom  he  claims.     Per  Tracy,  6  Ann. 

Or,  that  the  original  is  destroyed  or  lost.    fi.  Mod.  Ca.  225. 

So,  if  a  deed  be  destroyed  or  lost,  a  copy  may  be  allowed.  10  Co. 
92.  b. 

Though  notexammed;  if  it  was  written  for  a  true  copy.  1  Mod.  4. 

So,  proof  of  the  contents  by  witnesses  may  b^  allow^  in  such  case. 
10  Co.  92.  b. 

So,  a  copy,  or  proof  of  the  contents  has  been  allowed  when  a  deed 
was  embezzled,  or  detained  by  the  other  party.    1  Keb.  12.    3  Keb.  2. 

(B  5.)  Recital,  when  evidence. 

So^  a  recital  in  a  deed  may  be  evidence^  against  him  who  executed, 
or  claims  under  the  party,  who  by  such  recital  is  estopped ;  as,  the  date 
ahidl  be  evidence  that  it  was  executed  the  same  day.  Per  Holt,  (Vide 
1  Sal.  286.) 

A  recital  of  a  jointure  to  A.  that  there  was  a  jointure  to  her.  Per 
Tracy,  7  Ann. 

So^  a  recital  of  a  deed  is  evidence  of  it,  where  the  deed  recited  is 
lost.     R.  Mod.  Ca.  45. 

Soy  arecital  of  aleasefora  year  in  a  release  shall  be  proof  that  there 
was  such  lease,  if  possession  has  been  accordingly  for  several  years. 
Per  Qould,  12  W.  d«  at  Hertford.  R.  2  Ann..  1  Sal.  286.  Mod. 
Ca.4-4. 

But  a  recital,  generally,  is  no  proof  oC  the  deed  recited ;  as,  if  a 
patent  or  lease  be  recited,  the  patent  or  lease  ought  to  be  proved.  R. 
Hard.  120.     Semb.  Van.  74.     R.  2  Lev.  108. 

So,  if  a  patent  be  recited  to  be  surrendered,  and  the  patent  be  proved 
by  one  pafrty  as  m  esse^  the  other  oug^t  to  prove  the  surrender.  2  Rol. 
678.  1.40.     R.  2  Vent.  171. 

Yet  if  the  one  relies  upon  the  recital  as  proof  of  the  patent,  it  shall 
be  also  proof  of  the  surrender.    R.  2  Vent.  171.        ' 

So,  a  recital  of  a  levari  or  other  record,  in  a  record,  is  no  proof  of  the 
levari,  &c  Per  Hale,  23  Car.  2.  Sir  P.  Pindar ;  if  the  record  of  the 
levari  is  not  lost 

So,  a  recital  of  a  lease  in  a  release,  is  no  proof  against  a  stranger, 
without  shewing  that  the  lease  is  lost.    R.  1  Sal.  286. 

Nor,  a  recital  of  a  deed  for  the  uses  of  a  fin^  withoutproof  that  there 
was  a  deed  of  uses.    Mod.  Ca.  45. 

(C)  jpro. 
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(C)  ]proceetiin00  in  courts,  &c. 

(C  l.)  A  decree,  sentence,  &c. 

So,  writings  without  seal  are  oftentimes  evidence. 

As,  |dl  proceedings  in  courts  of  justice. 

And  therefore,  a  decree  in;the  court  of  chanceiy>  or  es^chequer,  shall 
be  evidence  iisainst  the  party>  if  an  exemplification  of  it  be  produced 
under  the  seal  of  the  court.    1  Keb.  £1.    £  Mod.  281. 

Or,  a  decretal  order  in  pi^^er,  with  proof  of  the  bill  and  answer. 
1  Keb.  £1. 

So,  if  the  bill  and  answer  be  recited,  it  is  sufficient  Cont  1  Keb. 
21.    Semb.  per  Trevor  at  Guildhall,  9  Ann. 

But  a  decree,  which  does  not  recite  the  bill  and  answer,  shall  not  be 
allowed.     Per  cur.  Twisd.  cont.  1  Keb.  21. 

So,  a  sentence  in  the  spiritual  court,  in  a  matter  within  their  cogni- 
zance, shall  be  evidence  of  the  right  to  the  thing  there  decreed ;  as,  a 
sentence  for  tithes.    R.  2  RoL  679. 1.  25.    2  Mod.  23 1 .      . 

A  sentence  in  the  admiralty,  which  condemns  goods  as  piratical,  in 
trover  for  the  same  goods,  upon  the  libel  and  answer  produced  shall  be 
evidence.     Per  Trevor,  9  Ann. 

Or,  without  producing  the  libel,  if  it  be  not  found  in  the  office,  nor 
usually  filed  there.     Per  Trevor,  Ibid. 

So^  a  probate  of  a  testament  for  personal  estate,  and  a  grant  of  ad- 
ministration. 

So,  a  Judgment  in  a  court  baron,  hundred,  or  countjr-court,  with 
proof  of  the  proceedings  upon  which  the  judgment  was  given. 

(C  2.)  A  bUl. 

So,  a  bill  in  chanceiy,  or  eschequer,  shall  be  evidence  against  the 
plaindff  himself,  if  it  was  exhibited  with  his  privity.  1  Sid.  221 . 
R.  Ca.  Ch.  65. 

And  if  there  was  answei ,  and  other  proceeding  upon  it.  Ca.  Ch.  65. 
1  Sid.  221. 

And  the  prooeedinn  upon  a  bill  import,  prtmd  Jade,  that  it  was 
with  his  privi^.  Per  Tracey,  5  Ann. 

(C  3.)  An  answer. 

So,  an  answer  by  any  in  chancery,  in  his  own  right,  shall  be  evi* 
dence  against  himself,  with  proof  of  the  bill  filed.  Godb.  326.  Vide 
Chancery,  (T  6.) 

So^  an  answer  to  interrogatories  is  evidence  against  himself. 

So,  an  answer  to  a  libel  in  the  spiritual  court;  for  it  is  tantamount  - 
to  a  confession.     Per  Tracey,  6  Ann.     1  Ver.  53. 

But  an  answer  by  ffuardian  shall  not  be  evidence  against  the  infimt 
R.  2  Vent  92.    8  Ifod.  259. 

Nor,   an  answer  of  a  trustee  against  the  ceshdque  trust.     1  Keb. 

281. 
Nor,  the  answer  of  a  vendor  against  an  alienee.     1  SaL  286.    Mod. 

Ca.  44. 

If  an  answer  be  read  in  part  against  him,  he  may  insist  that  the  whole 

shall  be  read.     R.  5  Mod.  10. 

(C  4.) 
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(C  4.)  A  deposition. 

S09  a  deposidon,  regularly  taken  upon  a  bill  and  answer  in  chancery^ 
shall  be  evidence  against  the  party  to  the  suiti  or  any  who  claim  under 
him,  if  the  bill  and  answer  are  proved  to  be  filed.  1  Keb.  685.  4  Mod. 
146.     I  Sal.  279.    \idd  Chancery,  (T.  ^5,) 

Thoiu^h  th^  bill  was  dismissed  for  want  of  equity.  Ca.  Ch.  175. 
Per  Holt,  7  W.  S. 

So,  if  it  be  proved  that  a  bill  and  answer  were  filed,  by  tb^  six  clerks' 
book,  by  mentioning  them  in  the  inrolment  of  the  decree,  it  is  suffi- 
cient, though  they  are  now  lost.     R.  5  Mod.  211. 

So^  an  exemplification  of  an  ancient  deposition  was  allowed  where 
the  records  were  burnt,  though  the  bill  and  answer  were  not  recited ; 
for  the  recital  was  not  usual  bSfore  1630.    2  Keh.  31. 

But  a  deposition  shall  not  be  evidence  at  law,  except  where  the  wit- 
ness is  dea4*     1  Sal.  286. 

Or,  cannot  attend  by  reason  of  sickness,  or  cannot  be  found.  Sho.363. 

Though  the  witness  afterwards  becomes  interested,  whereby  he  is 
disabled  to  be  a  witness.  R.  2  Ann.  1  Sal.  286.  [Vide  2  Ver«  700. 
1  P.  W.  288,  &c.     1  Str.  101.]     Vide  Testmoigne,  (C  1,  &c) 

Nor,  against  him  who  is  no  par^  to  the  suit,  nor  claims  under  one. 
Hob.  1 12.    2  Rol.  679. 1.  35. 

Nor,  for  a  stranger,  asndnst  a  par^  to  the  suit ;  for,  not  being  evi- 
dence against  him,  it  shaU  not  be  allowed  for  him.     R.  Hard.  472^ 

Nor,  for  a  stranger  to  the  suit  against  a  purchaser  under  the 
arty ;  though  the  cause  there  was  of  the  same  nature  as  now. 
lard.  22. 

So,  it  shall  not  be  evidence,  if  the  bill  was  dismissed  for  irrqpilarity. 
R.  Ca.  Ch.  175. 

If  taken  ex  partem  without  answer  to  the  Ull.    2  Jon.  164. 

Though  the  bill  was  ad  examinandum  in  perpetuam  ret  memcriam* 
R.  Ray.  336.    Dub.  1  Sal.  279.     Sho.  363. 

ilcJIfiioioMlgfmeRf.— Admissions  by  cue  party  to  a  suit  are  evidence  in  favour  of 
the  other,  though  he  is  a  nominal  party  only,  a  trustee  for  the  benefit  of  a 
third  person.     7  T.  K.  663.     Id.  670. 

To  prove  the  plaindff*s  demand  satisfied,  the  defendant  may  give  evidence 
of  an  admission  by  tlie  plaintiff  to  that  efiect ;  though  it  should  appear  that 
the  plaintiff  also  sighed  a  receipt.     1  East,  460. 

Evidence  of  the  declaniUons  of  a  man  since  dead,  as  to  a  fiict  done  by  Um* 
self,  is  not  admissible.     1  Anst.  299. 

The  admission  by  a  party  of  the  right  of  another  cannot  be  used  as  evidence 
against  him,  without  making  his  simultaneous  assertion  of  his  own  right  evi- 
dence also  for  him.    5  Taunt.  245. 

\Vhere  a  defendant,  in  the  course  of  the  transaction  on  which  the  action 
is  founded,  has  admitted  the  title  by  virtue  of  which  the  plaintiff  sues,  it 
amounts  to  presumptive  evidence  that  the  pluntiff  is  entitled  to  sue.  1  N..R. 
196. 

Accounting  with  one  as  farmer  of  the  tolls  of  a  turnpike,  who  has  assumed 
that  character  by  consent  of  those  concerned,  estops  the  party  firom  dis- 
puting the  validity  of  his  title,  when  suing  by  account  stated  for  those  tolls. 
10  East,  104. 

If  slander  implies  a  chai]M  that  the  plaintiff  was  not  qualified  to  iu:t  in 
the  particular  character  which  he  assumed,  he  ought  to  prove  his  qualification  ; 

and 
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and  it  will  not  be  sufficient  to  shew  that  he  acted  in  that  capacity.     8T  R. 
303. 

Where  words  imply  merely  ignorance  or  negligence,  without  admitUng  the 
pimntifr  to  be  qualified,  and  the  plaintiff  avers  that. he  is  qualified,  he  will  be 
Ixnind  to  prove  his  qualification.     1  N.  R.  204.  210. 

In  an  action  for  charging  the  plaintiff  with  being  a  sandier,  and  threatening 
to  have  him  struck  off  the  roll  of  attomies ;  held,  that  defendant's  threat 
amounted  to  a  distinct  acknowledgment  that  the  plaintiff  was  an  attorney,  and 
dispensed  with  further  proof.     A  T.  R.  366. 

In  an  action  for  defama:tion,  the  plaintiff  averred  that  he  was  a  physician,  and 
exercised  the  profession,  and  that  the  words  were'  spoken  concerning  'him  as 
a  physknan.  The  facts  were,  the  plaintiff  having  practised  the  profession  of  ' 
a  physician,  was  called  upon  to. attend  a  sick  person,  for  whom  he  prescribed : 
the  defendant  was  employed  as  apothecary,  and  made  up  the  prescription :  in 
this  situation  of  things  the  defendant  spoke  the  words  charged  in  the  declara- 
tion, which  did  not  impute  to  the  plaintiff  any  want  of  qualification  by  degree, 
but  called  him  by  his  professional  title  of  doctor,  and  ascribed  to  him  mal- 
practice in  his  treatment  Of  the  patient.  Qu.  Whether  the  plaintiff  was  bound 
to  prove  that  he  was  regularly  graduated  ?     1  N.  R.  196.' 

AdmnUtratum. — ^Exemplification  under  the  archbishop's  seal  of  administra- 
tion, with  the  will  annexed,  is  a  good  evidence  though  it  only  recites  the  iact, 
and  sets  out  the  will  in  hac  verba,    B.  R.  H.  108. 

'  Copy  of  the  act  book  of  the  ecclesiastical  court  is' evidence  of  administration, 
and  in  the  first  instance.    8  East,  187.     13  East,  232.    Id.  238. 

jtdmiraUy, — ^A  sentence  of  condemnation  of  a  neutral  by  a  British  vice^- 
admiralty  court,  is  sufficient  evidence  whence  to  presume  that  the  ship  con- 
demned had  been  engaged  in  some  ill^al  transaction,  though  the  ground  of 
condemnation  do  not  appear  in  the  sentence.     1  Mars.  39. 

A  case  on  the  construction  of  a  sentence  of  condemnation,  wherein  the  con-  ' 
elusion  deduced  was,  that  the  vessel  was  condemned,  not  because  not  pro- 
perlv  documented,  but  from  having  simulated  papers.     15  East,  364. 

Ir  the  acts  of  condemnation  of  a  ship  in  admiralty  court  abroad  are  lost  at 
sea,  parol  evidence  shall  Hot  be  allowea  of  the  reasons  of  condemnation,  what 
was  lost  being  only  copy  of  evidence.    B.  R.  H.  304. 

A  sentence  of  reversal,  by  giving  costs  to  the  captor,  does  not  decree  the  ' 
original  seizure  to  have  been  justifiable.     13  East,  304. 

The  sentence  of  a  foreign  prize  court,  of  competent  Jurisdiction,  on  the 
ground  of  infraction  of  treaty,  however  unwarranted,  is  conclusive.  5  East,  99« 
3B.acP.499. 

A  sentence  of  condemnation  by  a  foreign  court,  of  competent  Jurisdicdon* 
proceeding  specifically  on  the  ground  of  infraction  of  the  treaty  between  their 
own  nation  and  that  of  the  captured,  is  conclusive  that  the  treaty  was  broken, 
though  inferences  in  aid  of  such  infraction  were  drawn  from  ex  parte  ordinances. 
6  East,  99. 

AH  the  sentences  of  foreign  courts,  of  competent  jurisdiction  to  decide  ques- 
tions of  prize,  'are  to  be  received  here  as  conclusive  evidence  (in  actions  upofi 
policies  of  insurance,  e.  gr.)  on  every  subject  immediately  and  prbperly  withii^ 
the  Jurisdiction  of  such  courts,  and  upon  which,  through  whatever  media, 
they  have  professed  to  decide  judicially.  5  East,  155.  1  Smith,  372. 
2  Taunt.  85. 

The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  against  all  th& 
world,  in  all  civil  suits,  as  to  all  matters  within  its  jurisdiction,  and  decided  by 
the  sentence.    Dougl.  575. 

A  foreign  sentence  of  condemnation  is  evidence  of  the  fiu:ts  inducing  the 
condemnation,  and  upon  which  the  condemnation  proceeds^  as  of  the  Judicial 
act  of  copciemnation  itself.     1 4  East,  392. 

The  sentence  of  a  foreign  prize  court  is  evidence  onlv  of  the  conclusion  on 
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which  iftie  condemnadoD  procaeded,  not  of  the  &cti  statod.by  way  of  •videnoi. 
3T.R.192. 

A  foreign  sentence  of  condemnation*  because  the  mMter  and  crew  had  broben. 
their  neutrality  in  the  course  of  the  voyage  insured,  by  forcibly  rescuing  the 
ship  which  had  been  seized  and  carried  into  port  by  a  beUieerent  power, 
for  the  purpose  of  search*  is  conclusive  of  a  breach  of  neutruky.  8T.IL 
230.  ^  ^  . 

A  FrencK  sentence*  condemning  an  enemy's  property,  a  ship  warranted  Axne- 
rican,  *^  for  want  of  a  list  of  the  crew,  as  required  by  a  Frttich  oidonnance,  and 
requisite  within  the  meaning  of  the  treaty  of  commerce  between  France  and 
America,**,  was  held  conclusive  against  the  warranty.  7  T.  R.  681.  8  T.  R. 
230. 

The  sentence  of  a  foreign  court  of  admiralty,  proceeding  upon  the  ground 
of  the  property  not  being  neutral,  is  conclusive  against  the  assured,  that  he  has 
not  complied  with  his  warranty.    3  B.  &  F.  201 .  49d. 

A  sentence  of  condemnation,  proceeding;  oh  the  ground  of  the  want  of  a 
foreign  court  of  admiralty,  b  not  conclusive  evidence  that  they  w^ere  not  neu- 
tral, unless  it  appear  that  the  condemnation  went  on  that  ground.  DougL 
575. 

Where  the  grounds  of  a  foreign  sentence  of  condemnation  are  detailed 
therein,  and  they  lead  to  a  different  conclusion  to  that  by  which  alone  the 
sentence  would  be  justified,  it  is  void.     7  T.  R.  523. 

A  condemnation  before  the  consul  of  one  belligerent  states  resident  in  ano- 
ther, in  alliance  offensive  and  defensive  with  it,  has  the  same  effect  as  if  taken 
in  the  state  appointing  the  judge  who  condemns,    2  East,  473- 

A  sentence  of  condemnation  pronounced  by  an  enemys  prize  court,  holdea 
in  a  neutral  country,  is  a  nullitv.    d  T.  R.  268. 

Sentence  of  a  fordign  admiralty  condemning  a  ship  as  unfit,  cannot  be  read 
in  an  action  on  the  charterparty,  M{hich  is  a  contract  under  seal  at  land.  Str. 
1078. 

The  sentence  of  a  foreign  court  of  judicature,  touching  the  constnicUon  of 
an  English  policy,  is  not  binding,  since  that^  can  only  be  determined  by  the 
particvdar  law  of  England.    1  T.  JR.  323. 

A  foreign  sentence,  condemning  a  neutral  vessel  for  the  breach  of  an  ex  parte 
oi;din«nce  of  the  foreign  state,  but  to  whidi  the  neutral  had  not  assented,  is 
void.    8  T.  R.  434.    Id.  562.     1  East,  663. 

A  condemnation  by  the  enemy  of  a  neu^  ship,  for  the  breach  of  an  eap  pttHe 
ord^onance,  is  void.     1 6  East,  1 76. 

A  case  in  which  a  foreu;n  sentence  was  held  of  no  avail,  as  between  the 
underwriter  and  assured,  mm  the  construction  given  to  a  memorandiiA  on  the 
poUcy,    3B.&P.499. 

4ffdaioU. — ^An  affidavit  filed  in  oourt  on  a  motion  may  be  read  ia  evidence  nt 
the  sittings  in  the  same  court,  without  proof  of  its  being  sworn.     2  Bi.  1 1 90. 

'  Affirmatwe  and  negativt* — ^The  point  in  issue  is  to  be  proved  by  the  party 
who  asserts  the  affirmative.^^  4  T.  R.  33. 

The  negative  of  any  question  must  be  proved  by  the  party  ass^ting  it,  where 
U^e  law  presumes  the  affirmative.    3  East,  1 92. 

Where  one  pairty  charges  another  with  a  culpable  omission,  or  breach  of  duty* 
he  mustjproye  the  ch^r]ge^  though  it  may  involve  a  native.  Hence,  in  an 
action  by  the  owner  of  a  diip,  brought  against  the  defendants  for  putting  on 
board  combustible  articles*  *'  without  givu^  due  notice  thereof;"  heUi  that  it 
lay  upon  the  plaintiff  to  prove  thi^  nq;ative  averment.    3  East,  1 92. 

It  IS  a  general  rule,  that  averments,  the  falsehood  of  which  lies  wholly  within 
the  knowledge  of  one  imrty,  wilLbe  taken  fm  gianted  imtil  be  shews  ta  the 
contrary.     1  T.  R.  64& 

Where  isjtue  is  upon  the  life  or  denth  of  a  person,  the  proof  lies  upon  the 
p«rty  w^o  asserts  the  death.    2East»312. 
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Mowance  m  eyre.-— Two  allowances  in  evre  tenip.  Ed.  1 .  and  Judgment  in 
trespws  temp.  £d.  3.  are  not  oonchisireevidence  of  a  right  to  wreck,  and  usage 
for  92  years  last  ia  stronger.    2Wils.  23. 

Answer. — Statements  as  hearsay  are  not  evidence  for  deponent,  on  answer 
produced  against  him.     2  B.  &  P.  542. 

Articles  of  war. — ^Proof  of  articles  of  war  may  be  by  those  purporting  to  be 
printed  by  the  king  s  printer.     5  T.  R.  436. 

Armif  Cbmmtstioiierf.V-Certificate  of  the  commissioners  ibr  stating  the  army 
debts,  conclusive.    Str.  481. 

Alt  it  must  be  signed  by  them  sitting  upon  the  commission.     Str.  568. 

Assignment, — ^As  against  the  a«^ee  of  an  estate,  docimcients  relating  thereto 
are  presumed  to  have  been  handed  over  to  him ;  hence,  secondary  evidence  is 
•dmisaible  after  notice.     16  Bast,  91. 

A  platnttff  producing  the  original  lease  of  a  long  term,  and  proving  possession 
for  the  last  seventy  years,  all  mesne  assignments  will  be  presumed.     2  Blk. 

ilvard.— 'A  copy  of  an  award^^  the  original  being  lost  in  a  mail  robbed,  is 
evidence.    Str.  526. 

Bankruptcy^ — ^The  depositions  of  the  act  of  bankruptcy,  when  recorded  ac- 
cording to  the  St  5  6. 2.  c.  30.  s.  41.  are  evidenbe  in  an  action  of  law  to  prove 
the  precise  time  when  the  act  of  bankruptcy  was  committed,  if  specified  therein. 
DoikL  257. 

Tnough  taken  fifty  years  before. .  Str.  920. 

So  in  an  action  against  the  assignee  of  a  bankrupt  for  a  creditor*s  share  under 
aa  order  of  cmnmiaaioners  of  bai&rupcs  for  a  dividend,  the  proceedings  befor<$ 
the  cominissioBers  are  conchistve  evidence  of  the  debt.    Dougl.  407. 

Bntry  in  a  bankrupt  s  books,  before  the  act  of  bankruptcy,  is  evidence. *B.  R. 
H.378. 

In  an  action  by  the  assignees  of  a  bankrupt,  the  bankrupt's  declarations  at 
the  time  of  his  absenting  himaelf  from  home,  are  evidence  to  shew  his  motive. 
5T.  R.  512. 

Where,  to  an  action  bv  the  assignees  of  a  bankrupt,  for  a  debt  due  to  the 
bankrupt's  estate,  the  deiendant  set  off  notes  in  his  possession  issued  by  the 
bankrupt  belbre  the  bankrvptcy ;  proof  that  notes  to  the  amount  of  the  set-off 
came  into  Ins  hands  thire  m  roar  weeks  before  the  bankruptcy  was  held  suffi- 
cient evidence  from  which  the  Jury  might  infer  that  he  was  in  possession  of  them 
at  the  time  of  the  bankruptcy,  without  ideq^tifying  them  with  the  notes  pro- 
duced.    2  Mars.  209.     6  Taunt.  517. 

Wber^  a  party,  on  hia  ezandnation  before  commissioners  in  banknn>tcjr» 
produced  a  bill  of  sale  from  the  bankrupt,  and  admitted  the  execution  of^it  ih 
his  deposition,  that  was  hdd  sufficient  evidence  of  it  against  him  in  trover, 
broi^nt  afterwards  by  the  assignees,  for  the  goods  taken  under  it.  5  T.  R. 
366. 

Basnm  and  Feme. — A  married  woman,  separated  from  her  husband, becomes 
entitled  to  an  estate,  the  premises  having  been  devised  to  a  trustee,  to  pav  unto 
or  permit  her  (then  sinffle)  to  receive  the  profits.  The  trustee  for  several  years 
receives  rent  expressly  ror  her  use,  from  a  person  in  possession,  which  he  pays 
her.  Hdd^  that  an  asdiority  from  the  husband  to  recognize  the  party  as  tenant 
might  be  presumed.    J  Taunt.  367.  - 

Bastard. — On  a  question  of  legitimacy,  the  declarations  of  deceased  persons 
supposed  to  have  been  married  (who  might  themselves  be  examined,  if  alive) 
are  admissible  to  disprove  the  fiict  of  marriage.    6  T.  R.  330. 

Se^tteaee  in  ecdniastical  court  for  fornication,  &c.  in  a  criminal  way  is  not 
evidence  affainst  the  issue,  otherwise  tf  a  sentence  on  the  point  of  the  marriage 
and  no  cwusion,    2  Ves.  243. 

BiU  in  e^uify.— A  bill  in  eauity  is  evidence  Duly  of  its  own  existence,  and  that 
iu  contents  ware  in  issue.    7  T.  R.  2. 

JBoiciularfer.<-*Hearsay  evidence  is  admisBible  on  a  question  of  parochid^  or 
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xnanorial  boundary,  although  the  peraons  who  had  been  heard  to  speak  of  the 
boundary  were  parishioners,  and  ckimed  rights  of  common  on  the  very  wastes 
which  their  declarations  had  a  tendency  to  enlarge.     14  East,  331. 

Collateral/ads,'^!!  order  to  shew  the  necessity  of  calling  in  the  aid  of  the 
mOitary  to  execute  process,  proof  of  acts  of  violence  by  the  mob,  collected  in 
another  quarter,  but  collectea  for  the  same  purpose  as  those  about  the  plaintiff's 
house,  is  admissible.     14  East,  183. 

College  sentence, — ^A  sentence  of  expulsion  from  a  coll^  in  one  of  the  uni- 
versities is  good  evidence,  unless  reversed  by  appeal ;  and  while  it  continues 
unreversed,  no  evidence  can  \>e  admitted  to  prove  its  irregularity.    Cowp.  315. 

Comnjiisnoners. — ^The  Jud^ent  of  commissioners  directed  bv  statute  to  be 
final,  cannot  be  questioned  in  a  collateral  proceeding.    2  B.  &  P.  391 . 

Common. — On  a  question,  whether  certain  lands,  which  had  been  approved 
from  a  waste,  were  subject  to  a  .right  of  common,  several  counterparts  of  old 
leases,  kept  among  the  muniments  of  the  lord  of  the  manor,  by  which  the  land 
appeared  to  have  been  demised  by  the  lord  free  from  any  such  charge,  were 
allowed  to  be  evidence  for  the  plaintiff  claiming  under  the  lord  of  the  manor, 
though  possession  under  the  leases  was  not  shewn.    5  T.  R.  412. 

Comparison  of  hands. — ^Evidence  by  comparison  of  hands  is  admissible  where 
from  lapse  of  time  no  better  evidence  is  attainable.  7  East,  282.  a.  14  East, 
328. 

Construction. — ^The  construction  of  writings  b  for  the  court,  not  the  Jury. 
1  T.  R.  172.    Id.  674. 

Conoictton.— -No  record  of  a  criminal  conviction  can  be  given  in  evidence  in 
a  civil  suit ;  for  it  might,  have  been  on  the  evidence  of  a  party  interested  in  the 
civil  suit,  B.  R.  H.  31 1.  Therefore  if  A.,  convicted  of  fotging  a  note  from  B. 
to  himself,  sues  for  other  notes  from  B.  to  his  intestate,  and  r^uls  a  deposition 
of  a  dead  witness  to  prove  B.*s  owing  the  notes  in  question,  and  the  same  wit- 
ness has  sworn  to  B.  s  owning  the  forged  notes  yet  the  record  of  conriction  for 
forgery  cannot  be  read,  but  the  forged  note  may,  and  the  marks  of  forgery 
shewn.    Ibid.    Vide  in  tit.  Justices  of  Peace. 

Ctm.— And  on  refusal  to  produce  an  instrument  after  notice,  secondary  evi- 
dence is  admissible,  whether  in  criminal  or  dvil  suits.  2  T.  R.  20 1  •  n.  Id.  1 99. 

And  even  such  notice  b  unnecessary,  when  from  the  nature  of  the  proceeding 
the  one  party  is  aware  that  the  other  means  to  charge  him  with  the  possession 
of  it.     14  East,  274.    4  Taunt.  865.    3  B.  &  P.  143. 

The  notice  to  produce  should  be  given  to  the  suitor  s  attorney,  even  in  cri- 
minal tsaits.    2  T.  R.  201 .    3  T.  R.  306. 

And  where  a  loss  is  supposed,  proof  that  no  place  or  person  can  be  disco- 
vered, dispenses  with  search.    4  M.  &  S.  48. 

A  deed  consisted  of  two  parts,  of  which  one  was  destroyed,  and  the  person 
having  the  other,  had  said  he  could  not  find  it.  He  was  not  sul^xsnaed.  Held, 
that  parol  evidence  was  inadmissible*     6  T.  R.  236. 

An  apprenticeship  deed  consisted  of  one  part,  in  possession  of  the  apprentice, 
who,  on  application  shortly  before  he  died,  said  he  had  burnt  it ;  the  executrix 
of  the  master  said  she  knew  nothing  about  it.  Secondary  evidence  was  held 
admissible,  without  further  search.    4  M.  &  S.  48. 

l)efendant  in  ejectment  refusing  to  produce  the  lease  in  her  custody,  an 
attorney  who  had  read  it  was  aUowed  to  give  evidence  of  the  contents. 
Str.  70. 

Where  an  original  is  of  a  pubUc  nature,  and  would  be  evidence  if  produced* 
an  immediate  sworn  copy  thereof  will  be  evidence*    3  SaDc.  154. 

A  survey  of  a  religious  house  (in  the  first  fruits  office),  though  the  commissiDn 
is  lost     IWils.  170. 

Thecopv  of  an  old  aKreement*  where  the  ordinal  is  in  the  Bodleian,  whence 
the  Oxford  statutes  prohibit  it  to  go  out.    Bunb.  189. 

I^lblic  writings  may  be  proved  by  the  original.    16  East,  208. 

Though  a  stamp  be  imposed  upon  the  copy.    Ibid. 

Public 
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Pablic  writiiigs  may  be  proved  by  an  examined  copy :  thu9,  an  entry  in  hnd» 
tax  assessment  book.    2  T.  R.  234. 

An  answer  may  be  proved  by  an  examined  copy.     1 6  East,  334. 

The  copy  of  a  copyholders  admittance  of  thuty  years  standing  is  evidence,, 
though  not  signed  by  the  steward.    2  Atk.  44. 

IVoof  of  East  India  Company*s  transfer  books  may  be  by  copy.  Dougl.  593.  n. 

Marriage  registers  may  be  proved  by  copy.      I>ousI.  174.594.  n. 
•   Corporation'books. — Corporation  books,  when  pubbcly  kept  sis  such,  and  the. 
entries  made  by  the  proper  officer,  are  evidence.    Str.  93. 

Corporation  books  are  not  evidence  for  the  corporation  against  a  stranger. 

Copies  of  corporation  books,  or  of  a  poll,  are  evidence ;  and  in  that  case 
B.  R.  will  not  order  the  original  to  be  produced  without  particular  reason* 
Str.  307.    WiDes,422. 

'  A  letter  fifty  years  old  found  in  the  corporation  chest,  is  not  a  corporate  act,, 
so  as  that  a  copy  of.it  may  be  evidence,  but  the  original  must  be  produced.. 
Str.  401.  • 

Counterpart. — ^The  averment  that  **f  by  an  indenture"  may  be  proved  by  the 
part  executed  by  the  defendant.    5  T.  R.  465. 

Court  RolU, — The  court  rolls  of  a  manor  are  evidence  of  the  mode  of  descent,, 
though  no  instances  are  shewn.  5  T.  R.  26.  Of  customs.  10  East,  520.  But 
presentments  by  homage  restricting  the  lord's  right,  in  respect  of  parcel  of  his 
demesne  land,  to  turn  so  many  cattle  only  on  the  waste,  not  acted  on,  have  no 
weight  against  a  uniform  contrary  usage.    2  M.  &  S.  440. 

Caurt-martiaL — Sentence  of  acquittal  by  a  court-martial  b  not  evidence  of 
the  iU^lity  of  an  imprisonment    4  M«  &  S.  400. 

Crown  Uceruxm — The  contents  of  a  licence  from  the  crown,  when  lost,  must 
be  proved  by  the  registry  at  the  secretary  of  state's  office.    2  Taunt.  237.  . 
-   Cuiiom. — ^Usage,  when  eridence,  tbou^  not  ancient,  yet  unopposed  by  oppo- 
site testimony,  is  conclusive.     6  T.  R.  430. 

Reputation  is  evidence  on  questions  respecUng  general  customs  concerning 
parishes  or  manors,  or  the  inhabitants  of  towns  and  ot&er  places.  14Easty 
327. 

To  prove  the  manner  of  conducting  a  particular  branch  of  trade  at  one  place, 
evidence  may  be  given  of  the  manner  of  conducting  the  same  branch  at  ano* 
ther  place.    Dougl.  510. 

.  In  a  question  upon  the  custom  of  tithing  ih  the  parish  of  A.,  evidence  that 
such  a  custom  exists  in  the  adjacent  parishes,  is  not  admissible.  Secus,  if  the 
custom  be  laid  as  the  general  custom  of  the  whole  country.    Cowp.  807. 

Where  a  right  is  claimed  by  custom  in  a  particular  manor  or  parish,  proof 
of  a  similar  custom  in  an  adjoining  parish  or  manor  is  not  admissible  evidence. 
Cowp.  807.    Dougl.  512.     12  East,  63. 

In  an  action  for  a  trespass  on  a  close,  parcel  of  a  common,  defendant  Justi- 
fied for  a  prescriptive  right  of  common  at  all  times  over  the  place,  &c.  and  the 
plaintiff  in  his  replication  prescribed,  to  use  the  place  for  tillage,  &c.  qualifying 
the  defendant's  general  right.  Held,  that  reputation  was  admissible  to  support 
such  prescriptive  right  oitillage ;  whidh  affected  a  large  number  of  occupiers 
within  the  district     1  M.  &  S.  679. 

Question  is,  whether  there  is  a  custom  within  a  manor,  of  barring  entails  by 
surrender.  In  support  of  a  single  instance  of  a  surrender  by  a  tenant  in  tail, 
to  the  use  of  a  third  person  in  roe,  which  tenant  £ed  about  13  years  ago,  is 
shewn.  Against  it,  an  instance  in  1 736  is  proved  of  a  recovery  suffered  by  & 
tenant  in  tail.  Held  that  there  was  Evidence  whence  a  jury  might  presume  such, 
custom.  The  surrender  was  an  act  done  in  open  court,  and  ha^  since  n^ver 
been  controverted.    2  M.  &  S.  92. 

Where  it  is  contended  that,  by  the  custom  of  a  manor,  land  shall  descend  to 
the  eldest  female  heir,  general  reputation  of  such  custom,  and  instances  of  ita> 
having  so  descended,  on  some  occasions,  is  evidence  preper  to  be  left  to  a  jury, 
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though  the  descent  contended  for  in  the  particuhur  instance  isnotezAed^ 
similfur  to  any  of  those  that  are  adduced  in  evidence,  as  where  the  estate  ia 
cUiimed  by  the  grandson  of  an  eldest  Mster,  and  the  instances  proved  are  only 
of  descents  to  eldest  daughters  and  eldest  sisters.     12£asty  62.     1  T.R. 

466. 

The 'customs  of  one  manor  allowed  as  good  evidence  of  the  customs  of  ano« 
ther  manor  in  the  three  northern  counties,  because  antiently  they  made  one 
earldom.  Fort.  41.^44.  N.  B.  The  judges  of  C.  B.,  barons  of  Exchequer, 
declared  afterwards  that  the  customs  of  other  manors  ought  not  to  have  been 
admitted  as  evidence.     Str.  654.    Vide  Ace.  Doug.  495. 

The  custom  of  archdeaconries  in  the  same  diocese,  is  not  evidence  of  a 
custom  in  another.    Str.  957.  a. 

In  a  suit  between  a  copyholder  and  his  lord,  the  copyholder  rests  his  case 
upon  an  immemorial  custom  of  the  manor,  the  existence  of  which  the  lord 
denies.  At  the  trial  the  lord  produces  the  record  of  a  suit  by  bill  in  the  exche- 
quer, 4  W.  &  M.  wherein  the  parties  litigant  are  described  as  lord  and  copy- 
holder (of  the  self-same  manor),  and  the  parties  deposing  for  the  copyholder  are 
so  described,  that  if  the  description  be  only  true,  they  are  legally  competent  to 
give  evidence  touching  the  custom  of  the  manor.  Their  depositions  goto  prove 
a  custom  inconsistent  with  that  relied  upon  by  the  now  plaintiif ;  and  to  dis- 
prove the  existence  of  such  last-mentioned  custom,  the  lord  offers  them  aa 
evidence.  Objected,  1 .  That  the  present  parties  were  not  privies  te  the  record 
of  the  former  suit,  and  therefore  could  not  be  affected  by  any  matter  therein 
contained ;  it  was  res  inter  alio$  acUi'  2.  Or  supposing  that  the  depositions 
were  admissible  as  evidence  of  reputation,  still  that  it  must  be  shewn  that  the 
parties  were  invested  with  the  cnaracters  described  in  the  depositions,  and 
having  which  alone  where  they  competent  to  depose.  3.  Or,  even  waiving 
the  two  former  objections,  that  the  depositions  were  inadmissible  evidence, 
being  declarations  made  post  Utem  motam.  Objections  ov€;r-ruled,  because,  1. 
The  depositions  were  not  offered  as  a  record  estopping  the  plainti£C  but  as  de- 
clahitions  of  deceased  persons,  touchinff  a  reputation  or  received  opinion ;  their 
simple  assertions  would  have  been  evidence ;  a  fartiuri  those  made  under  the 
sanction  of  an  oath.  2.  That  at  this  distance  of  time,  the  &ct  that  the  wit- 
nesses were  clothed  with  the  character  in  which  they  deposed  must  be  taken 
for  granted ;  else  it  would  be  requiring  a  proof  which,  in  all  probability,  it 
were  impossible  to  adduce.  3.  The  two  customs,  the  one  litigated  in  the 
former,  the  other  in  the  present  suit,  are  different ;  the  declarations  tberefore, 
though  made  after  the  first  custom  was  questioned,  were  made  before  the 
controversy  touching  the  present  was  raised.     4  M.  8i  S.  486. 

Customary. — ^The  customary  of  a  manor  handed  down  with  the  other  muni- 
ments, though  not  signed,  is  evidence  of  a  custom.   '  1  T.  R.  466. 

Character. — In  a  civil  action  the  character  of  the  defendant  cannot  be  gone 
into.    Anon.  Lofft.  32 1 . 

'  On  an  information  in  the  exchequer,  evidence  to  character  is  inadmissible. 
2B.&P.532. 

Where  a  party  is  allowed  to  give  general  evidence  of  character,  he  cannot 
enter  into  particular  instances.     1  T.  R.  754. 

'*  Death.'^ln  establbhing  a  title  upon  a  pedigree,  where  it  may  be  necessary 
to  lay  a  branch  of  the  fomily  out  of  the  case,  it  is  suf&cient,  primd  facie^  to 
shew  that  the  person  has  not  been  heard  of  for  many  years,     1  Blk.  405. 

Proof  by  one  of  the  family  that  a  particular  person  had,  many  years  beforct 
^ne  abroad,  and  was  supposed  to  have  died  tnere,  and  that  the  witness  had 
not  heard  in  the  fomily  of  his  having  married;  held  presumptive  proof  of  hia 
death  without  lawful  issue.     15  East,  293. 

Decree. — ^A  decree  in  equity  is  inadmissible  without  bill  and  answer,  where 
it  recites  proceedings  in  part  only.    Dougl.  580. 

But  it  may  be  proved  by  copy.    Cowp.  17. 

In  an  action  on  a  wager  whether  a  decree  of  the  court  of  chancery  would  be 
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Y^vmedonappeal  todiehotfaeoflonk,  acopyof  the  reversal  bsuffieietitevt- 
denoe,  widiout  pnoducing  the  minute  book  itself  t  such  copy  need  not  be  on 
atunps*    Cowp.  17. 

DepotUion, — The  deposition  of  a  person  examined  in  chancery  may  be  used 
in  a  suit  of  law  between  the  flAme  parties  if  he  is  deaid,  cannot  attend  through 
siekness^  or  is  not  amenable.     1  Atk.  445. 

The  court  will  not  give  leave  for  witnesses,  prisoners  in  execution,  to  be 
examined,  and  their  depositions  read  in  evidence  Without  consent.  Barnes, 
222,  223. 

No  examination  shall  be  read,  though  ngned  by  a  magistrate,  unleia  signed 
by  the  party.    B.  R.  H.  306. 

i>iip(kale.-^IVoof  of  attorney's  bill  and  dunlicilte  original  is  admissible. 
2B.&P.237. 

So  in  the  case  of  a  notice  on  demand.    Id.  39. 

JBiec^ioii.-^llie  original  precept  from  the  sheriff  to  th^  returning  officer  of  a 
borough  to  proceed  to  an  election,  is  admissible  evidence  to  prove  the  allega- 
tion in  a  declaration  that  such  a  precept  issued,  &c.    Willes,  422. 

EtUrUM  and  declaraHons^'^The  declarations  of  deceased  persons  are  admis« 
sible  in  cases  where  they  appear  to  have  been  made  against  their  interest ;  as, 
entries  in  their  books  chai^ng  themselves  with  ^he  receipt  of  money  on  account 
of  a  third  person.    4  T.  R.  5 14.  669. 

Declarations  by  a  deceased  tenant,  who  held  under  both  A.  and  B.  are  ad- 
■rissible  to  prove  whether  certain  lands  are  parcel  of  A.  s  or  B.'s  estate.  2  T.  R. 
53.  , 

To  prove  seisin  in  a  devisor>  the  declarations  of  a  deceased  occupier  of  land 
that  he  held  as  his  tenant,  are  admissible  evidence.    2  T.  R.  55. 

The  declaration  of  a  deceased  occupier  of  kmd,  that  he  rented  it  under  a 
certain  peiaon,  is  evidence  of  that  person's  seisin.    4  Taunt.  16.  ^ 

Admisaions  by  the  deceased,  that  a  chattel  claimed  as  a  heriot  by  custom 
was  given  by  her  to  A.,  are  evidence  for  A.  against  the  lord.    1  Taunt.  141 . 

In  ejectment  by  the  first  tenant  in  tail,  under  a  settlement  (by  which  an 
estate  was  limited  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.*8 
eldest  son  for  life,  remainder  to  C.'s  eldest  son  in  tail^  &c.  with  a  power  to  the 
tenants  for  life  to  grsnt  lesises,  on  condition  of  reserving  the  antient  rent) 
against  the  defenduit  who  claimed  as  lessee  of  C.  to  recover  a  part  of  the 
estate,  which  as  the  lessor  of  the  plaintiff  complained,  had  been  demised  for  less 
than  the  antient  rent.  Held,  that  a  letter  addressed  to  B.  by  one  intimately 
acquainted  with  the  property,  purporting  to  be  a  particular  account  of  the 
antient  rents  at  that  time,  and  recognized  as  such  by  B.,  and  preserved  by  the 
fiuccessive  owners  of  the  estate,  was  admissible  against  C.,  a  succeeding  tenant  - 
forUfe.    3  Smith,  254.     7  Bast,  279,  290. 

Where  the  question  is,  whether  a  certain  waste  is  the  soil  of  the  defendant, 
entries  by  a  steward,  since  deceased,  of  money  received  by  him  ^m  different 
persons,  in  satisfaction  of  trespasses  committed  on  the  waste,  are  evidence  to 
shew  that  the  right  to  the  soil  is  in  his  master,  under  whom  the  plaintiff 
claims.     4T.  R.  514. 

Entries  by  deceased  officen  of  a  township,  of  the  receipt  of  money  from  the 
oflicera  of  another  township,  for  a  proportion  of  the  church  rates,  are  admm* 
rnhie  to  prove  the  liability  of  the  township  paying  to  repur.    4  T.  R.  669. 

Where  the  question  was,  whether  certain  lands  described  in  ancient  titles 
deeds  were  the  same  for  which  certain  rents  had  been  at  several  dmes  paid, 
held  that  entries  made  by  a  deceased  person  und^r  whom  defendant  daimedt 
acknowledging  the  receipt  of  rent  for  the  premises  in  question,  were  not  ad- 
missible evidence  for  the  defendant.    5  T.  R.  121. 

A  written  memorandum  by  a  deceased  man-midwife,  stating  that  he  had  de* 
livered  a  woman  of  a  child  on  a  certain  day,  and  referring  tohis  ledger,  in  which  a 
charge  for  his  attendance  is  marked  as  paid,  is  evidence  upon  an  issue  as  to  the 
child's  age.     10  East,  109. 
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A  paper  signed  by  many  deceased  coypholdere  of  a  manor,  importing  what 
was  the  general  right  of  qommon  in  each  copyholder,  and  agreeing- to  restrict 
it,  is  evidence  of  reputation,  even  against  other  copyholders  not  claiming  under 
those  who  signed  it.     13  East,  10. 

Acts  of  ownership  exercised  over  one  part  of  a  waste,  are  evidence  to  rebut 
a  presumption  that  another  was  inclosed  by  grant  from  the  lord.  1,  Taunt.  208. 

An  entry  in  an  attorney  s  debt  book  may  be  read  after  his  dfeath  to  prov^ 
that  a  deed  was  made.  ^  Str.  1 1 28. 

A  deceased  attorney  s  book,  charging  for  engrossing  and  re^tering  a  lease 
on  a  particular  day,^which  was  after  its  date,  was  received  as  evidence  to  shew 
the  exact  day  of  its  execution.     15  East,  32. 

Executor, — On  a  special  plme  adfiunistravitf  and  issue  thereon,  if  assets  be 
proved  in  the  defendant's  hands,  he  may  give  evidence  of  the  payment  of  other 
debts  with  those  assets,  previous  to  the  action  brought. 

Extortum.—- In  debt  qui  tarn  for  extorting  illegal  fees,  if  the  plaintiffset  forth 
the  Judgment  on  which  the  writ  was  founded,  he  must  also  prove  it.  2  BL 
1101. 

jPee.-^How  hx  possession  of  twenty  years  is  evidence  of  a  fee,  and  when  it 
may  be  presumed.    Cowp.  595* 

Foreign  attachment, — ^A  condemnation  in  a  foreign  attachment,  which  appears 
to  be  subsequent  to  action  in  C.  B.,  is  no  evidence.    Barnes,  195. 

Foreign  laws.'T'For^mi  laws  must  be  proved  as  facts.    Cowp*  1 74. 

Forgery, — On  an  inmctment  for  uttering  a  bank  note,  knowing  it  to  be 
forged,  proof  that  the  prisoner  had  passed  other  forged  notes  of  the  same  kind, 
is  evidence  that  he  knew  the  note  in  question  to  be  forged.     1  N.  R.  92. 

Gazette, — ^The  Gazette  is  evidence  of  any  acts  done  by,  or  to,  the  king,  in  his 
r^;al  character.    5  T.  R.  436. 

Grant.^^A  grant  of  one  moiety  b  evidence  that  the  grantor  has  the  other 
moiety.    5  Taunt.  257. 

Inctoture, — ^When  an  award  under  an  inclosure  act  is  ambiguous,  a  subse- 
quent usage  is  admissible  in  explanation  in  relation  to  a  road.  5  Taunt. 
f52.  »  - 

Incumbent, — In  an  action  by  an  incumbent  for  money  had  and  received:, 
against  one  who  has  taken  the  fees  due  to  him  in  right  of  his  living,  is  not 
necessary  for  the  plaintiff  to  prove-  hb  having  read  the  articles,  &c.,  unless 
something  appear  to  raise  a  presumption  to  the  contrary.    2  BL  852. 

Indebitatus  accouni.-^Under  an  indebitatus  count,  as  many  different  con- 
tracts may  be  given  in  evidence  as  the  plaintiff  pleases.     2  Taunt.  46.  . 

Indoriemeni. — ^The  indorsement  of  a  registration  in  Ireland  on  a  deed  exe« 
cuted  there  need  not  be  jproved.    1  T.  R.  55.    . 

Jn^uuifion.— -A  commission  of  inquiry  under  the  exchequer  seal,  and  an  in- 
quisition taken  thereon,  is  admissible  but  not  conclusive  evidence  of  lands 
having  been  part  of  a  priory,  though  party  to  the  suit  was  no  party  under  this 
commisuon.     1,  B.  M.  146. 

An  inquisition  post  mortem^  traversed,  and  trial  whereon,  though  voidable,  is 
evidence.    Str.  308. 

Insolvent  de6<or.— Duplicate  of  Insolvent  debtor's  discharge  at  sessions  is  evi- 
dence of  his  discharge.    B.  R.  H.  145. 

But  npt  of  any  foct  which  is  the  foundation  of  their  jurisdiction.  B.  R.  H. 
145—186. 

If  it  recites  that  due  notice  wi|s  ^ven,  and  the  person  who  gave  the  notice  is 
dead,  it  shall  be  evidence  that  thirty  days  notice  was  given.    B.  R.  H.  186. 

Inspectiwi  of  evidence^ — ^The  court,  in  compellii^  the  production  of  evidence^ 
will  impose  such  terms  as  may  secure  the  party  m>m  penalties,  to  which  the 
production  might  otherwise  expose  him.    2  Taunt*  115. 

Application  to  enforce  inspection  of  writings  cannot  be  made  before  issue 
joined.    2  Blk.  877. 

An  adverse  cUimant  having  no  interest  in  title  deedsy  has  no  right  to  inspect 
them.    3T.R.142. 

A  plaiutiff 


Addenda.  441 

'    A  plaintiff  shall  be  obliged  to  produce  his  books  relative  to  bis  dealings  with 
.defendant    Str.  1 130: 

If  the  deed  on  which  plaintiff  is  suing  consists  of  one  part  only,  and  is  in 
defendant's  possession,  the  court  will  compel  him  to  permit  the  plaintiff  to  copy 
it  1  Taunt  386. ;  though  he  is  seeking  to  discover  a  defect  therein.  4  Taunt. 
666. 

Where  it  consists  of  two  parts  and  plaintiff  *s  one  is  lost,  the  court  will  not 
.  C(mipel  the  production  of  the  defendant's.     1  Mars.  610.     6  Taunt.  302. 

Where  the  purpose  is  to  have  the  writing  stamped,  either  party  to  a  suit  is 
compellable  to  produce  it.    4  Taimt  157. 

The  plaintiff  (the  original  party),  is  not  compellable  to  produce  the  instru* 
ment  on  which  he  is  using,  for  inspection,  on  suspicion  that  it  is  forged.  1  B. 
&P.  271. 

The  underwriter  may  have  a  rule  f9r  the  inspection  of  all  letters  and  papers 
directing,  the  insurance.  2T.  R.  683.  .  . 

The  bankrupt  is  not  entitled,  previous  to  trial  of  an  action  disputing  the 
bankruptcy,  to  inspiect  the  proceedings  in  bankruptcy.  He  must  subpcena  the 
clerk  or  the  commission.  .  Lofit.  80. 

A  creditor  is  entitled  to  inspect  such  proceedings,  for  purposes  connected 
therewith.    Lofit  80. 

In  trover  by  bankrupt  assignees,  the  question  being,  whether  the  bankrupt 
sold  the  goods,  the  defendant  had  leave  to  inspect  his  sale  books.   Ibid. 
.    A  witness  subpoenaed,  duces  tecum^  should  always  have  the   writings-  ready 
for  production.     9  East,  485. 

CorporationSt  sued  by  each  other,  are  entitled  to  inspect  corporation  books. 
1 H.  B.  206.  So,  one  sued  by  one  corporation,  but  who  claims  au  exemption 
as  freeman  of  another,  is  entitled  to  inspect  the  books  of  the  latter.  1  T.  R.  689. 
But  a  siranger,  sued  by  a  corporation  for  toll,  has  no  right.  8  T.  R.  590.  The 
righty  under  3  Geo.  3.  c.  15.  extends  to  all  books,  papers  &c.  containing  entries 
of  admissions  of  freemen.    Cowp.  192. 

A  rule  can  only  be  granted  where  a  cause  as  pending,  and  only  then  of  a  li- 
mited inspection ;  but  the  rule  is  of  course.  For  an  unlimited. inspection,  the 
course  is  by  mandamus.    3  T.  R.  579.     1  T.  R.  689.    3  T.  R.  303. 

The  oblation  imposed  upon  the  officer  by  32  G.  3  c.  58.,  does  not  oblige 
him  to  grant  inspection  of  b<x)ks  containing  the  orders  for^  and  memoranda  of, 
admissions  and  swearii^  in.    3  M.  &  S.  223. 

If  two  are  bailifis,  both  are  suable  Jointly,  for  refusing  an  inspection  under  the 
statute.    Cowp.  192. 

A  mandamus  lies  to  inforce  inspection.     3  T.  R.  141. 
.    Every  member  of  a  corporation  has  a  right  to  look  into  the  books  of  the  cor- 
poration for  a  matter  that  concerns  hihiself,  though  the  corporation  b  not  a 
par^  in  the  dispute.     Str.  1223. 

If  there  be  a  rule  nisi  for  information  quo  warranto  the  court'  will  make  rule 
for  defendant  to  inspect  charter  and  corporation  books.    B.  R.  H.  245. 

An  elector,  officer  in  post-office,  suecl  on  9  Ann.  has  a  right  to  inspect  cor- 
poration books  where  the  freemens'  names  are^enroUed  and.  to  take  copies. 
Barnes,  235. 

Plaintiff  in  trespass  for  distress  for  a  fine  set  by  the  lieutenancy  of  London 
shall  have  leave  to  inspect  their  books  and  take  copies,  but  the  commissioners 
shall  not  attend  with  the  books.    B.  R.  H.  128. 
.   A  stranger  affected  by  a  bye-law  has  a  right  to  inspect  and  take  copies. 

A  lessee  of  the  dean  and  chapter'of  Canterbury,  defendant  in  ejectment  at 
the  suit  of  their  .trustee,  shall  not  have  liberty  to  inspect  their  books.  Andr.47. 

The  court  will  not  make  a  rule  to  inspect  the  books  of  a  company  plaintiff,  if 
it  is  not  a  public  company ,  but  defendant  may  give  notice  to  have  them  pro- 
duced at  trial.     B.  R.H.  130. 

The  books  of  a  company  not  a  corporation  nor  trustees  for  a  party  shall  not 
be  inspected.    Barnes,  36. 

A  com- 
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A  company  (as  the  East  India  company)  ihall  not  be  oUiged  to  prodiico 
books  of  letters  in  a  cause  where  they  are  not  concerned.    Sdr.  646.    6cr.  717. 

On  an  information  against  Justices  of  a  corporation*  for  takin|;  money  ibr 
granting  ale-licences,  prosecutor  shall  not  hare  a  nde  to  inspect  the  corpoi»- 
tion  books.     Str.  1210. 

On  a  rule  to  shew  cause  against  information  fuo  warranto^  by  what  right  d^ 
fendant  claims  to  hold  a  court  leet  in  a  boroughy  defendant  shall  not  have  a  rule 
to  inspect  the  corporation  books,  for  it  is  a  matter  of  private  daim  between 
theparties.     Str.  1203. 

Every  one  has  a  right  to  inspect  the  books  of  the  sessions,  for  they  are  public 
books.. 

If  a  man  sued  and  taken  in  execution  in  a  court  of  Gonscienee»  brings  trae- 
pass,  &c.  for  it,  he  shall  have  liberty  to  inspect  the  books  as  for  as  relates  to  th« 
suit  against  him.     Str.  1242. 

The  right  to  inspect  court  rolls  does  not  depend  on  the  pendency  of  a  suit. 
10  East,  235.  7  T.  R.  746.  Inspection  will  be  granted  on  aprima/ade  title 
10  East,  ncpra.  And  to  ascertain  a  right  (to  eut  timber,  e.  gr.)  which  the  Icvd 
disputes.    4  M.  &  S.  1 62. 

But  if  lord  of  manor  brings  eiectment  for  lands,  clainung  thtoi  as  copyhold, 
agunst  defendant,  who  claims  them  as  freehold,  defendant  shall  not  have  rule 
to  inspect  the  court  rolls.     1  Wils.  104. 

The  tenant  of  a  manor  has  a  right  to  intpect  the  GOurt*roUs ;  but  he  eannoc 
have  a  rule  for  it  without  affidavit  that  he  has  applied  for  it,  and  been  refosed. 
Barnes,  236,  et  seq. 

The  court  will  order  a  Justice  of  peace  to  give  copy  of  information,  and  to 
produce  the  original  (at  trial  for  folse  imprisonment  against  informer),  and 
constable  to  produce  warrant.    Barnes,  468. 

In  case  of  pleading  letters  patent  not  inrolled,  on  affidavit  of  the  foct,  the 
other  side  will  be  onfered  a  copy.     1  T.  R.  149. 

IV)Bt-ofiice  not  obliged  to  produce  books  in  suits  where  they  are  not  party. 
Str.  1005. 

Defendant,  holder  of  stakes  at  a  horse-race,  shall  g(ve  plantiff  oopy  of  the . 
racing  articles.    Barnes,  439. 

Inspection  of  custom-house  books  refused  in  a  suit  concerning  the  amount 
of  a  branch  of  the  revenue,  between  two  not  interested.  2  T.  R.  610. 

On^an  issue  to  try  a  modus,  the  pbuntiff  may  be  ordered  to  produce  the 
books  of  former  rectors,  if  they  have  been  produced  at  the  hearing.  Bunb. 
143. 

Defendant,  lord  of  a  manor,  who  insists  on  a  modus,  not  obliged  to  produce 
court  rolls  to  shew  what  proportions  of  it  are  paid  by  the  other  defendants, 
tenants  of  the  manor.  *  Bunb.  269. 

On  an  information  by  attorney-general  against  vice  chancellor  of  Oxford,  for 
misdemeanor  in  his  office,  the  crown  smdl  not  inspect  the  archives  and 
statutes  of  the  imiversity.     1  Wils.  239.  * 

Insuranct, — Bill  of  futfcels  from  a  merchant  abroad,  with  his  receipt  to  it 
proved,  is  evidence  of  property  on  an  action  on  policy  of  insurance*  Str. 
1127, 

Joini  tenana/.-^-Thjment  of  one  entire  rent  to  the  fclerk  of  seven  trustees  of 
a  charity,  coming  to  Uieir  title  at  different  times,  is  prima  facu  evidence  of 
a  Joint  title.     1 2  East,  22 1 . 

Jburfuiiv.^-Proof  of  parliamentary  Jouipals  may  be  by  copy.  Dou^.  593. 
Loffi;.  387.  428. 

The  Journals  of  the  house  of  lords  are  inadmissible  even  in  biminal  casea» 
B.  R.  U,  108. 

Jndgment. — A  Judgment  directly  upon  the  pcnnt,  is  aa  a  plea,  a  bar  betweea 
the  same  parties  and  their  privies.    3  East,  346. 

Where  a  particular  question,  such  as  whether  an  annuity  is  vali^  has  been 

directly 
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direedf  detennined  by  a  court  of  eompetent  Jurisdiction,  it  cannot  be  raised 

agab.    6T.R.  471. 

If  a  court  has  Jurisdiction  to  determine  a  matter  of  fact^ — thus,  the  reasona- 
bleness of  chafgesy  their  decision  is  final.    2  M.  8k  S.  321. 

The  Judgment  of  a  Judge  de  facto  only,  whether  in  a  criminal  or  civil  pro- 
ceeding, cannot  be  impugned.    2  T.  R.  87. 

The  sentence  of  a  court  having  no   original  Jurisdiction,  is  a  nullity. 

3  T.R-  267. 

A  Judgment,  though  not  entered  up,  cannot  be  proved  by  the  iud^ent  book, 
at  least  not  without  notice  to  produce  the  Jud^ent  paper.    2  N.  R.  474. 

In  an  action  upon  the  Judgment  of  a  court  m  a  foreign  country,  the  sentence 
must  be  proved  by  proving  Uie  hand-writiw  of  the  Judge  of  the  court  who  as- 
cribed it,  and  the  authentic!^  of  the  seal  a£&ed.    3  East,  22 1 . 

Malicioui  prosecution. — ^If  two  are  indicted  and  acquitted,  and  copy  of  in- 
dictment granted  to  one  only,  the -other  may  read  it  in  eridence  in  action  for 
malicious  prosecution.    Str.  1122. 

Marriage, — ^An  affidavit  of  the  deceased  allowed  to  be  read  in  confirmation  of 
other  evidence  to  prove  his  marriage  at  the  Fleet,  though  taken  before  a^surro- 
gate,  when  nothing  before  ecclesiastical  court.    Str.  35, 

Sentence  in  the  spiritual  court  in  a  cause  of  iactitatiou,  is  conclusive  eridence 
against  a  marriage.  Str.  960.  961.  Vide  Ambler,  75 6>  ace.,  though 
there  is  an  appeal  entered,  and  though  sentence  was  given  after  issue  joined  at 
common  law.    B.  R«H.  11. 

Sentence  in  spiritual  court  in  a  cause  of  contract  is  conclusive  eridence  on 
non  auumpsii  pleaded  in  an  action  on  contract  of  marriage.  Str.  961. 
o«  K.  U.  lo. 

jllbyMUfery.— -A  book  found  in  the  herald's  office,  piupordng  to  be  an  account 
of  the  possessions  of  a  monastery,  is  not  eridence  of  that  fiict.      2  Anst,  601. 

MoUve. — When  an  act  has  been  done,  to  which  it  is  necessary  to  ascribe  a 
motive,  what  die  person  has  said  at  the  time  is  admissible,  for  tne  purpose  of 
eiplaining  the  act.    5T.  R.512.  ^ 

NinPrius  AoU.— The  nisi  prius  roll  is  prima  facie  eridence  of  the  time  at 
which  the  action  was  commenced.     1  B.  &  P.  263. 

Ofike, — ^If  a  defendant  has  held  himself  out  as  filling  a  particular  character 
or  situation,  or  has  acknowledged  the  plaintiff  to  be  invested  with  such,  as  by 
observance  to  him  of  a  duty  which  the  plaintiff  could  only  have  exacted,  by 
holding  the  particular  office,  he  must  be  presumed  to  be  invested  with  it,  for 
the  purposes  as  well  of  penal  as  of  other  actions.    3  T.  R.  632. 

Officer. — ^Where  a  person  is  required  to  do  an  act,  the  not  doing  of  which 
would  make  him  guilty  of  a  neglect  of  duty,  it  shall  be  intended  that  he  has 
duly  performed  it,  unless  the  contrary  be  shewn.  3  East,  192.  2  Blk.  851. 
3  wils.  355.  But  if  it  be  shewn  that  since  the  time  when  the  act  must  be  pre- 
sumed to  have  been  performed,  a  state  of  things  has  subsbted  inconsistent 
with  its  performance,  that  is  eridence  to  shew  that  it  never  took  place.  2  M. 
&  S.  558. 

In  the  case  of  aU  peace  officers.  Justices  of  peace,  constables,  &c.  it  is  suf- 
ficient to  prove  that  tiiey  acted  in  these  characters,  %rithout  producing  their 
i4)pointments.    4  T.  R.  366. 

In  a  qui  tam  action  against  a  collector  of  taxes,  it  is  not  necessary  to  give  in 
eridence  his  warrant.  Proof  that  he  has  acted  as  collector  is  sufficient. 
Wightw.  67. 

Oiitler.^iJudgment  of  ouster  against  bailiffs  of  a  coiporation^  is  good  eridence 
agiunst  one  maJring  titie,  as  elected  under  tiieir  baili&hip.  Str.  1 109. 
Ownership. — ^Possession  is  presumptive  proof  of  ownership.  4  East,  130. 
Parish  Register.^^lf  there  is  a  general  register  book  of  a  parish,  into  which 
the  entries  of  baptisms  a[re  made  every  three  months  from  a  day-book,  into 
which  they  are  made  immediately,  the  first  is  the  register  and  evidence,  and  the 
day-book  not,  though  they  differ,  or  any  thing  omitted  in  the  register  which 

«  appears 
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appears  in  the  day-book ;  as  B.  B.  to  signiiy  base  born.  Per  Ihfobyn  and  Lee  J« 
contra  Page  J.    Str.  1073. 

Parliament, — ^A  member  of  parliament  moving  to  be  dischaiged  on  priyik|ge» 
must  produce  in  evidence  the  return  of  his  writ  of  election.     2  Bl.  788.  • 

Parol  evidence, — Fwrol  evidence  shall  not  be  admitted  to  annul  or  substan- 
tially vary  a  written  agreement.    3  Wils.  275. 

As  where  A.  had  two  fields  called  Millcroft  and  Boreham,  and  B.  came  to 
an  agreement  in  writing  with  A.  to  exchange  with  him  a  oopper-mill,  &c.  in 
consideration  that  A.  would  permit  him  to  take  the  grass  and  vesture  of  hay  from 
offBoreham,  which  writing  was  signed  by  both  parties  and  attested  ;  it  was  held 
^hat  the  witness  should  not  be  permitted  to  sive  evidence^  that  it  was  under- 
stood that  A.  should  have  the  grass,  &c.  of  Millcroft.    Ibid. 

So,  parol  evidence  shall  not  be  received  to  prove  an  additional  rent  payable 
by  a  tenant  beyond  that  expressed  in  the  written  agreement  for  a  lease. 

Nor  shall  parol  evidence  be  admitted  to  explain  a  writing,  where  the  meaning 
is  plain.     Str,  794. 

As  if  a  man  ame  in  writing  to  sell  Blackacre  for  lOOOZ.,  parol  evidence  shall 
not  be  admitted  that  he  intended  Whiteacre  should  also  pass.  3  Wils, 
276,  7. 

So  if  a  man  devise  in  these  words,  "I  give  to  my  loving  brother  lOOOL,  and 
in  case  of  his  death  to  his  wife,"  if  the  husband  survive  uie  testator  the  legacy 
vests  absolutely  in  him,  and  after  his  death  his  wife  executrix  shall  not.be  per- 
mitted to  give  parol  evidence  that  the  testator  had  said  tn  extremis  that  he 
meant  only  to  give  his  brother  the  interest  of  10002.,  and  that  the  wife  should 
have  the  principal  in  case  she  survived  her  husband. 

But  where  the  meaning  of  a  written  instrument  is  ambiguous,  parol  evidence 
may  sometimes  be  admitted  to  explain  it;  as  If  there  be  two  persons  of  the  same 
name,  or  two  pieces  of  land  of  the  same  name,  parol  evidence  may  be  admitted 
to  shew  which  of  the  two  persons  is  meant  in  a  will,  or  which  of  the  two  pieces 
of  land  m  a  deed.    D.  3  Wils.  276. 

Where  terms  of  agreement  are  reduced  to  writing,  the  writing  is  the  only 
efficient  medium.    3  T.  R.  406.     1  N.  R.  270.    2  Blk.  1249. 

An  agreement  by  parol,  though  in  terms  professmg  to  be  a  substitution  for 
one  under  seal,  in  respect  of  the  same  subject  matter,  is  nevertheless  valid,  if 
it  is  to  take  effect  before  the  time  limited  in  the  other.     1 2  East,  578. 

Patron, — If  the  patron's  name  in  an  institution  is  left  blank  in  tlie  bishop's 
register,  parol  evidence  may  be  admitted  to  prove  who  was  patron.  R.  on 
error  from  Ireland,  1  Wils.  215. 

Payment, — Indorsement  on  a  bond,  of  interest  paid  within  20  years,  is  evi- 
dence though  under  the  hand  of  the  obligee,  if  it  was  made  before  it  could  be 
thought  necessary  to  encounter  the  presumption.    Str.  826.    2  Ld.  Raym. 

1370.  .    .  .  • 

But  if  the  indorsment  is  aft^r  the  presumption  has  taken  place,  it  is  not  evi- 
dence.    Str.  827. 

Pedigree.'^A  visitation  made  by  the  heralds,  entered  in  their  books,  and  kept 
in  their  office,  evidence  of  a  pedigree.    Str.  162. 

So  the  minute  book  of  a  former  visitation  signed  by  the  heads  of  the  several 
families  and  found  in  a  private  library.     Str.  162. 

The  declarations  of  a  deceased  parent,  though  they  are  evidence  of  the  time 
of  a  child's  birth,  are  not  of  the  place.    8  East,  539. 

A  will  by  an  ancestor  is  evidence  on  a  question  of  pedigree  (thoagfa  it  be 
found  cancelled,  and  not  known  to  have  been  proved  or  BctM  on)  if  it  appears 
to  be  treated  as  a  paper  relating  to  the  fiunilv.     1 1  East.  504. 

Presentation, — I'he  copy  of  the  bishop's  institution  book  is  not  admissible 
to  prove  a  presentation.    3  Wils.  366. 

Printed  and  written  stipulations.'^Where  printed  and  written  stipulationa 
are  at  variance,  the  written  shall  be  preferred.    1  T^rnt*  391. 
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Prtry .«— A  survey  taken  by  one  under  whom  the  (MUty  who  produces  it  elaims, 
cannot  be  given  in  evidence,  the  other  party  not  being  privy.     Str.  95. 

Process. — ^Evidence  of  the  day  when  a  writ  was  actually  sued  out,  may  be 
admitted  to  obviate  the  fictitious  relation  of  a  declaration  to  the  first  day  of  the 
term,  and  thereby  shew  that  the  cause  of  action  arose  subsequent  to  bringing 
thesuit.  3  Burr.  1241.  1  Bik.  312.  3  Wils.461.  2  Bik.  924.  For  in 
suits  by  bin,  the  memorandum  is  only  presumptive  proof  of  the  time  die  suit 
was  commenced ;  the  real  time,  therefore,  may  be  shewn  by  the  defendant. 
4  East,  75.  . 

If  a  sheriff's  officer  on  a  fi.  feu  take  the  goods  of  a  stranger,  to  an  action 
by  the  stranger,  the  officer  must  not  only  produce  the  fi-fa.  in  evide;nce,  but 
iJso  a  copy  of  the  Judgment  on  which  the  Ji'fa.  was  issued.  I  Ld.  Raym. 
733.    2  Bl.  701 .    Vide  Dou^.  4 1 .    Escape,  (B  1 .) 

Promissory  note. — ^If  an  pnginal  note  is  lost,  and  a  copy  offered  in  evidence^ 
the  court  must  first  be  satisfied  of  the  genuineness  of  the  original.  I  Atk. 
446.  (a.) 

Quantum  meruit, "•'On  a  quaniummieruU  for  work  and  labour,  the  defendant 
may  g^ve  evidence  that  the  work  was  not  done  well.  3  Smith,  486.  7  East, 
479. 

Recdoers  books. — ^Receiver*s  books  may  be  determined  to  be  such  by  inspec- 
tion. 10  East,  206.;  but  evidence  that  the  receivers  of  an  ecclesiastical 
corporation  have,  for  the  last  sixty  years,  kqpt  their  books  in  the  same  form. as 
certain  antient  books  were  kept,  is'inadmissible  to  prove  that  these  also  were 
receiver's  books.    Ibid. 

Recitals. — ^The  recital  of  a  hct  in  the  counterpart  of  an  indenture,  is  evidence 
against  the  party  by  whom  the  deed  is  executed.    5T  R.  465. 

Record.^--An  officer  may  be  examined  as  to  the  condition,  but  not  as  to  the 
matterof  a  record.    Str.  210. 

Renunciation  of  a  right. — ^Where  a  treaty  is  proved  between  two,  for  the  re- 
nunciation by  the  one  of  a  right  of  action  against  the  other,  as  the  basis  of 
an  agreement  between  them,  and  it  is  also  proved  that  the  latter  has  renounced 
all  knowledge  of  such  an  agreement,  the  presumptions  are,  that  none  was  con- 
cluded, and  so  the  former  may  sue  on  his  original  right.    3  B.  &  P.  630. 

Repuiation*-^Jji  questions  concerning  pubuc  rights,  common  reputation  is 
admitted  to  be  evidence.     14  East,  329. 

Where  general  opinion  is  evidence  of  a  general  right,  the  tradition  of  a  par- 
ticular &ct,  said  to  have  been  done  in  the  exercise  of  that  right,  will  not  be 
evidence.    5T.  R.123. 

Reputation  is  not  evidence  of  private  rights ;  thi^s,  a  grant  of  the  privilege  of 
eutting  wood  cannot  be  presumed  from  a  reputation  of  the  party's  right  to  that 
privilege ;  nor  where  it  is  claimed  by  the  tenants  of  a  manor  a^nst  their  lord. 
2M.&S.494. 

So,  a  question  as  to  the  boundary  between  two  estates.  14  East,  331. 
327. 

Evidence  of  there  being  a  known  distinction  in  the  manor  between  old  and 
new  land,-^-that,  in  fiu%  Uie  plaintiff's  freehold  tenement  lay  within  the  boun- 
dary of  the  new  land,^-of  reputation,  and  of  acts  of  taking  coal  under  the  lands 
of  other  freeholders  within  the  same  boundary,— is  inacunissiUe  to  prove  that 
the  lord  was  entitled  to  the  coals  under  this  freehold.     1 M.  ^  &  77. 

In  trespass  for  cutting  down  the  plaintiff's  trees,  the  defendant 'pleaded  his 
soil  and  freehold  in  the  close  upon  which  the'  trees  were  growing,  &c. ;  the 
plaintifr  replied,  that  the  trees  were  his  trees,  and  freehold.  It  appeared,  on 
the  trial,  that  the  trees  in  question  grew  in  a  woodv  belt  of  considerable  extent, 
entire,  and  undivided,  which  encircled  the  plaintiff  s  manor,  and  lay  contiguous 
to  a  number  of  closes  belonging  to  several  owners,  one  of  which  closes  was  that 
of  the  defendant.  Evidence  was  admitted  of  several  acts  of  ownership  in  dif- 
ferent parts  of  the  belt,  by  tiiose  under  whom  the  plaintiff  claimed,  which  had 
been  acquiesced  i;i  by  the  owners  of  the  adjoining  lands.    14  East,  332. 

Seal. 
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Seal.^^The  hot  thata  teal  anncaBed  to corpomte  procee<Hng»»  as  snch,  niMl 
be  proved  by  one  acquainted  with  the  unprenioii ;  bat  not  that  of  its  ann^xi^ 
tion.    8  T.  R.  303. 

The  proof  of  the  aeal  of  a  foreign  oonrt  must  be  by  one  acquainted  with  ita 
impresftioEb    3  East,  221 . 

^tomtpf.— A  bond  in  the  condition  whereof  a  mortgage  demise  is  contai|ied» 
need  not  have  two  stamps.    Barnes,  463. 

A  deed  u  good  evidence  if  stamped  when  |»oduced  at  the  trii^  though  not 
stamped  when  executed  or  when  fint  product     Str.  624. 

But  annexing  another  piece  of  paichment  with  a  stamp  upon  it  will  nOt  do ; 
this  stamp  must  be  on  the  paidmient  itself  (and  to  obtain  this  the  penalty  must 
be  paid).     Str.  716.    Ld.  Raym.  1445.    Vide  in  tit.  Stamp. 

StcUute. ^--The  printed  statutes  examined  with  the  parliament  roll  wre  evi- 
denoe.    Str.  446. 

rermr.— A  terrier  is  not  evidence,  unless  it  come  from  the  registry  of  the 
diocese,  or  a  copy  from  the  parish  registry,  if  the  original  is  lost     2  Anst.  387. 

TrefpoM. — ^No  new  matter  foreign  to  the  issue  joined  is  admissible  in  evi- 
dence ;  therefore  if  to  an  action  of  trespass  and  fiilae  imprisonment,  the  defen* 
dant  plead  matter  which  amounts  to  a  Justification,  and  the  plaintiff  reply 
geneially,  de  u^uria  iua  propria  abgque  taU  causa,  he  cannot  g^ve  in  evidence 
an^  thing  in  avoidance  of  the  Justification,  as  a  refusal  to  admit  the  plaintiff  to 
bail  where  the  offence  for  vrbich  he  was  committed  was  bailable.    2  Bl.  1 1 65. 

Ferdtc^— -On  questions  of  public  right  a  verdict  is  evidence  between  thhd 
persons.     1  East,  355. 

A  special  verdict,  to  which  defendant  was  no  party,  given  in  a  cause  ill  which 
the  premises  in  question  were  recovered  on  a  general  verdict,  and  the  special^ 
venuct  related  to  other  premises,  shall  not  be  allowed  as  evidence  even  of  a 
pedigree.     Str.  1151. 

Whether  the  coroner's  inquest  might  be  read  as  evidence  against  the  exeeu- 
trix,  to  whose  advantage  it  was  dMiatur.  Fterker  C.  J.  and  Powys  J.  pro  Eyre  J.' 
and  Pratt  J.  cont.     Str.  68. 

The  postea  is  no  evidence  of  the  verdict,  without  a  cdpy  of  the  final  JudgmenI;* 
for  judgment  might  have  been' arrested  or  a  new  trial  granted.     Str.  1^2. 

The  nisi  prius  record  and  the  postea  are  evidence  to  prove  that  a  verdict  was 
^iven.    Willies,  367.    Barnes,  449.    S.  C 

Vice  consul. — The  certificate  of  a  British  vice  consul  is  net  evidence  of  the 
amount  of  a  sale  by  him,  though  authorised  by  the  foreign  law.  3  Taunt. 
162. 

Wri^ngs^r^ln  general,  where  an  instrument  produced  by  the  other  side 
purports  to  belong  to  him,  it  is  admissible  for  him,  without  pvtwf  of  execution,* 
or  its  custodv,  provided  it  is  of  sufficient  age^  and  in  odier  respects  evidence. 
6T.  R.  259.' 

When  produced  by  a  party  thereto  on  noticd  and  who  ckims  an  estate  under 
it,  is  evidence  for  hb  adversary,  without  proof  of  execution,  that  he  took  thait 
specific  estate.    3  Taunt.  60. 

A  writmg  thirty  years  old  is  admissible  without  further  proof.  2  T.  R.  466. 
4  T.  R.  709* ;  unless  a  bond,  when  payment  of  mterest,  or  other  mark  of  au« 
thenticity,  must  appear.     1  Blk.  532. 

A  grant  to  an  abbey,  contained  in  a  MS.  entitled  **  secreium  abhoHs,^  in 
the  Bodleian  library  at  Oxford,  rejected,  the  custody  not  bemg  the  proper 
one.    3  Taunt.  91. 

An  old  grant  to  a  priory,  brought  from  the  Cottonian  MSS.  in  the  British 
museum,  was  rejected  as  evidence,  as  it  was  not  shewn  that  the  possesnon  of 
tho  grant  was  ccMinected  with  any  persons  interested  in  the  estate.  3  Taunts 
91. 
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TESTMOIGNE— WITNESS. 

I 

(A)  mitntM ;  tolio  0l)alt  trot  be« 

(A  1.)  Non  Compos. 

Every  witness  >niast  be  ctedible. 

And  therefore^  a  man  of  Non-sane  memory  shall  not  be  allowed  as  a 
witness.     Co.  L*  6.  b. 

As,  an  idiot. 

A  hinatic  dmring  his  liiaacy. 

So  one  within  we  of  discretion.     Co.  L.  6.  b.    / 

As^  an  infiinty  who  does  not  know  the  nature  of  an  oath. 

So,  in  an  atate probanda^  a  witness  shall  not  be  allowed  under  the 
age  cf  42  years.     Bro.  Testm.  30. 

But  a  lunatic  may  be  a  witness,  in  ludais  intervaUis. 

(A  2.)  Infidel. 

So  generally  an  infidel  shall  not  be  a  witness.  Co.  L.  6.  b.  Vide' 
oant.  2  Stra.  1 140. 

(A  3.)  Person  convicted  of  treason  or  felony. 

So  a  person  attainted,  or  convicted,  of  treason^  or  felony,  shall  not 
be  a  witness.     Co.  L.  6.  b. 

Or  of  piracy.     R.  2.  Rol.  686:  L  27. 

Though  it  oe  to  excuse  a  man  accwed  falsely  by  him  and  by  the  in- 
stkntion  of  another.     R.  2  RoL  686. 1.  30. 

nut  a  person  pardoned  for  his  treason  or  felony  will  be  a  good  wit* 
ness.  Per  3  J.  2  oont.  Ray.  369.  Dub.  Ray.  380.  R.  cont  2  BuK 
154.  R.  ace.  for  the  pardon  takes  awayjxsjiam  ei  reatum.  .  1  Vent. 
349. 

So,  if  he  be  burnt  in  the  hand  for  felony ;  for  that  is  quasi  a  pardon 
by  statute.  R.  Ray.  369.  R.  Ray.  380.  R.  Keil.  37»  Viae  post, 
(B.4.) 

So  an  accomplice  in  the  same  crime  before  conviction.    R.  KeiL  17* 

Though  he  has  a  promise  of  pardon,  and  the  prooase  be  not  made ' 
for  his  evidence.    Keil.  18. 

r 

(A  4.)  Or  any  infamous  man* 

So  a  man  infamous  in  any  respect  shall  not  be  a  witness;  as,  if  a 
champion  in  a  writ  of  riffht  be  recreant.     Co.  L.  6.  b.  . 

If  a  man  be  attainted  for  a  false  verdict.     Co«  L.  6.  a. 

By  the  st  5  £1.  9.  if  convicted  for  perjury  or  subomatioui  till  the 
judgment  reversed. 

So^  if  convicted  of  perjury  at  the  common  law.     Co.  L.  6.  b. 

So»  if  convicted  of  forgery  upon  the  st.  5  £1. 14.  or  otherwise.  Co^ 
I^.  6.  b.    5  Mod.  74. 

Or,  of  a  conspiracy  at  the  suit  of  the  King.     Co.  L.  6«  b. 

Convict  inpramunire.     Co.  L.  6.  b. 

So^  if.  he  had  an  infamous  judgment,  and  upon  that  stood  in  the 
pillory,  or  tumbrel.     Co.  L.  6.  b.    5  Mod.  74.     Sal.  461. 

Or  be  stigmatized,  or  lose  his  ears.    Co*  Ln  6.  b. 

Or  be  whipt  for  petit  larceny.  Per  St  John  at  Suff.  Ass.  1657* 
Altered  by  stat.  31 G.  3.  c.  3S. 

So, 
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So,  if  he  have  judgment  of  the  pilloryi  though  he  did  not  stand  there. 
R.  S  Lev.  426.     Sal.  689. 

Or  be  convicted  of  barretry,  though  only  fibed ;  for  the  crime  makes 
the  infiimy.     R.  Sal.  690. 

So,  though  pardoned  after  a  conviction  of  peijury,  he  shall  not  be 
a  witness.     1  Vent.  849.     Sal.  689. 

So,  a  pardon  of  any  crime,  after  examination,  does  not  make  his 
testimony  good.     R.  S  Lev.  426. 

So  an  affidavit  of  such  a  person  in  any  cause  shall  not  be  admitted 
regularly. 

'But  a  cpnviction  of  felony,  peijury,  ftc  does  not  take  away  his  testi- 
mony, unless  the  record  be  produced. 

So  a  record,  by  which  he  is  found  guilty  by  verdict,  is  not  sufficient^ 
if  judgment  be  not  entered.     R.  1  Sid.  51. 

So,  if  be  stood  in  the  pillory,  where  the  judgment  was  not  infamous, 
it  does  not  take  away  his  testimony:  as,  for  a  libel,  or  words  in  slander 
of  the  government.     R.  3  Lev.  426.     Semb.  5  Mod.  75. 

So  a  man  convicted  of  forgery  qpon  the  st.  1  H.  5.  S.  shall  be  a 
witness.    Co.  L.j6.  b. 

Or  of  barretry.  Per  Glin  and  Newd.  M.  1957.  B.  R.  sed  Main.  conL 
fcrtiter.    R.  cont.  Sal.  690.. 

So  a  man  outlawed  in  a  personal  action.    C!o.  L.  6.  b. 

So  the  pardon  of  an  offence  enables  him  to  be  a  witness,  except  in 
peijurv,  where  the  disability  is  part  of  the  judgment :  as,  if  the  felony, 
&C.  of  w^ich  he  is  convicted,  be  pardoned.  Per  S  J.  2  cont.  Ray.  369* 
Cont.  2  Bui.  154.  Dub.  Ray.  380.  R.  ace.  1  Vent  849.  R.  Sal. 
689. 

So,  if  burnt  in  the  hand  for  felony,  for  it  is  quasi  a  statute  pardon. 
R.  Rav,  369,  380.     Sti.  388.  per  Trev.  7  An. 

And  proof  of  the  record  whereby  clergy  is  granted  is  sufficient,  with- 
out proving  that  he  was  burnt.     Per  Trev.  7  An. 

So  a  pardon  of  perjury  by  act  of  parliament  enables  him.  Per  Holt^ 
Sal.  689. 

So,  if  there  be  not  a  legal  objection  against  a  witness,  other  scandal 
to  his  credit  shall  not  be  allowed :  as,  that  he  is  a  whore-master, 
drunkard,  Sec     Mar.  pi.  136. 

So  an  affidavit  of  one  convicted  of  perjury,  &c.  shall  be  allowed  to 
prove  a  mal-practice  against  him.     Sal.  461. 

Vide  more  concerning  Witnesses  in  Chancery,  (P.  7.) — Evidence, 
;A.  3.)  —  Fait,  (B.  4.)  —  Parliament,  (E.  11.  —  L.  25.  —  Trial, 

anDenna. 

Agmt-^^ln  some  cases  even  an  interested  person  is  a  oonapeteot  witness  from 
nece6sity;a8,  where  an  agent  of  one  person  pats  money  to  another,  he  shall  be 
admitted  to  prove  the  payment,  though  he  thereby  discharges  himself  against 
his  principal.     3  T.  R.  29.     Vide  Str.  647     . 

So  in  an  action  brought  against  a  master  for  his  carman's  driving  his  cart 
negligently  per  qvLod^  &c.  the  carman  may  be  a  witness  for  his  master.  2  Str. 
1083. 

Whether  a' servant  can  be  a  witness  for  his  master^  who  has  brought  trespass 
for  beating  the  servant  per  quod  servUum  amisU  quere  ?     Str.  414.  595.  944. 

A  factor  who  sells  for  the  pfaiintiff,  and  he  is  to  have  poundage,  may  be  admit* 

ted  to  prove  the  contract.    3  Wils,  40. 

A  pcf- 


(A.  3, 

'  (B.  5.; 
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X  j9eA6tt  who  is  employed  to  sell  gotds,  and  is  to  Hate  (ot  himself  wbateirer 
taoney  he  can  procure  for  them  beyond  a  stated  sum*  is  a  competent  witness  to 
prove  the  contract  between  the  buyer  and  seller.    2  H.  Bl.  590. 

If  A.  have  received  money  Iran  B.  to  pay  to  C.  and  the  question  he  whether 
A.,  were  the  agent  x»f  C.  for  that  puipose,  A.  may  be  called  as  a  witness  to  prove 
the  agency.    7  1\  R.  480. 

A  servant  or  clerk  who  has  embezzled  money  or  notes  of  his  master's,  is  an 
admissible  witness  (pttovided  he  has  a  release)  against  the  person  who  received 
sudi  money  or  notes  from  him,  in  an  action  for  money  had  and  received* 
bromgfat  by  his  master  to  redbver  the  amount.    Cowd.  199^ 

j^fi€fid(mce.— If  one  6f  the  parties  wish  to  have  nie  testimony  of  witnesses 
whom  he  cannot  compel  to  uttend,  the  ccMrt  may  put  off  the  trial  from  time  to 
time  till  the  other  paity  consent  that  depositions  may  be  taken  where  they  are. 
Cowp.  174. 

But  leave  cannot  be  had  to  examine  an  ancient  witness  before  a  judge  with- 
out consent.    Barnes,  447; 

A  witness  who  wilfiilly  absents  himself  may  be  attached  for  the  contempt* 
or  wa  action  on  the  case  will  be  against  him.    IVnig.  561 . 

iPj  St.  5  £1.  c.  9i.  .8. 12.  if  any  person,  on  whom  apy  process  out  of  any  of 
die  courts  of  record  within  this  rerim  orWalo,  riiall  be'served  to  testify  concern- 
ing any  cause  or  matter  depending  in  any  of  the  said  courts^  and  having  ten- 
dered unto  him,  according  to  his  countenance  or  calKng,  such  reasonable  sums 
of  money  as,  having  r^turd  to  die  distance  of  the  plaees,  are  reasonable  to  be 
allowed  m  that  behalf,  do  not  appear  according  to  tne  tenor  t>f  the  said  process, 
having  not  a  lawful  or  reasonable  let  or  lm|^iemment  to  the  contrary,  then  the 
party  making  default  shall  lose  and  forfeit  for  every  such  offei^ce  102.,  and  yield 
aach  forther  recompehce  to  the  party  grieved  as  hy  the  discretion  of  the  judge  of 
the  court,  out  of  which  the  said  process  shall  be  awarded,  &c.  t6  be  recovered 
by  action  of  debt,  &c 

This  forther  reoompence  must  be  assessed  by  the  court  out  of  which  the 
process  issued,  not  by  the  jury  or  judge  at  nisi  prius.    Doug.  556i 

Attm^ng  mtneis.^^K  bond  having  been  executed  by  A.  aon  attested  by  one 
witnen,  was  carried  into  an  adjoimng  room  and  shewn  to  B.,  who  was  desired 
to  attest  it  also,  which  he  accordingly  did  in  the  pr^ence  of  A»>  and  it  was 
holden  that  he  was  a  good  witness  to  prove  the  execution.  Bos.  h  Pull. 
217. 

The  rule  that  execution  of  an  attested  instrument  roust  be  proved  by  the 
subscribing  witness,  if  he  can  be  produced  and  examined,  admits  no  except 
tions.    ^IdbicSwdSO. 

Though  when  an  instrument  is  produced  by  the  suitor,  pursuant  to  notice, 
and  he  is  a  party  thereto,  and  claims  a  beneficial  estate  under  it|  the  other 
side  need  not  call  the  subscribing  witness.    8  East^  548.    3  Taunt.  62. 

The  acknowledgment  of  the  adverse  party  to  an  attested  instrument,  is  insuf- 
ficient proo£    Dougl.  216. ;  though  made  in  answer  in  chancery ^    4  East,  53. 
'  And  the  depoeition  of  the  attesting  witness  on  interrogatories,  after  acknow- 
ledgment by  obligor,  is  inadmissible,  if  taken  (here  on  the  ground  of  sickness) 
at  the  instance  of  the  obligee  only.    4 1'^unt.  46. 

In  an  action  on  a  bond,  or  to  prove  a  petitioning  creditor  s  debt  which  arises 
by  bond,  proof  of  the  acknowledgment  of  die  obugor,  does  not  supersede  the 
neceaiity  of  calUng  the  subscribing  witness.    Dougl.  216. 

Yet  where  die  witness  refoses  to  testify*  the  execution  may  be  proved  by 
others,  or  his  testimony  disapproved.  4  M.  &  S.  353.  2  Mars.  527.  7  Taunt. 
251. 

Where  he  is  unable  to  attend  from  sickness,  still  his  attendance  cannot  be 
dispensed  with.    4  Taunt.  46.       . 

But  where  he  is  abroad,  or  out/of  the  jurisdictiion,  proof  of  his  hand-writing 
is  sufl&cient.    2  East,  250.     1  B.  &  P.  361.    7  T.  R.  265.    DougL  93.    Id 
266. 

VoLVn.  Gg  So. 
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Sq,  wh^^e  he  cannot  be  found,  oowndary  evidencoi  will  d»;  hH&Mmfale^ 
w1mi«  grwuHb  are  abawn  for  suflpcMBting  thaa  h*  ia  pai^pMdijt  kq;it  o«k  •(  tlw 
way,  proof  of  stricter  aeareh  is  reifuiflite*    1  Taunt.  364^ 

If  attesting  witoesa  has  Iked  abroad,  itdiat  proof  of  bta  deatk  ia  aoreasary ; 
if  he  baa  lived  in  England,  tXight  pnoof  is  auffioent.    2  Atk.  48. 

,  So,  where  he  was  and  still  is  interested,  secondary  etidtece  will  dak    5  T. 
R.d7]. 

In  trwer,  by  the  aasig^ites  of  abankmfit  to vecovar goods  taiana by  the  dnfab* 
dant  under  aframdulant  bill  of  sale,  given  by  the  bankmpt  to  the  defkuiHit 
(and  which  was  an  act  of  bankruptcy),  the  dafanda»t*a  eaaminalion  befora.  ^e 
commissioners,  in  which  he  admitted  the  execution  o£  the  dead,  ia  miffiBknt 
eridence  to  prove  the  execution,  and  suparaades  the  necaaaity  o€  cntliny  the 
aitbscribing  witness.    5  T.  R.  366. 

In  the  case  of  a  warrant  of  attorney  to  confess  judgment,  to  diape^ise  wUh 
the  depoaitian  of  the  atteating  witnesses,  the  nature  of  the  aeafch,  where  he 
had  been  last  seen  or  known  to  reside,  and  when  he  was  last  heaid  o&  miat 
be  atalad.    4  Taunt  132. 

The  hand-writing  of  the  witness  ia  evidence  of  liie  aealiAg,  dciivaEy^  and 
partya  hancUwviting.     2 Eaat,  250.     1  B.  &  P.  360.     7  T.  R.  266. 

In  the«aae  of  two  attesting  witneaaea,  and  one  dead,  the  other  diMem^  pooof 
c^  eithers hand«writing  will  do.     1  B^  &  P.  360. 

Secondary  evidence  is  admissible,  on  ^roof  of  inquiry  after  wiftneaa  at  the 
raaidenoe  of  the  obligor  and  obligee,  u^thout  any  intelligence  of  such  aperaon 
baing  obtained.     2  East,  183. 

So,  if  on  inquiry  at  the  admiralty,  it  appears  that  he  ia  serving  in.  the  navy, 
but  where  cannot  be  ascertained.     2  Taunt.  223 

So^  notwithstanding  the  vessel  in  which  he  sailed'  put  baok  juai  before  triaL. 
1^  Taunt  461. 

If  ^  subscribing  witness  is  become  infamous,  on  producing  hia  oonviotion  hia 
hand  may  be  proved,  as  if  he  was  dead.     Str.  883. 

In  debt  on  bond  by  the  adminiatrator  de  bcm$  nan  of  ike  obligee,  and  wha 
was  the  only  surviving  witness,  bond  proof  of  the  hand- writing,  and  aeveral 
letters  from  tlie  obligor  mentioning  the  bond,  allowed  good.     Str.  34. 

Attarneif,~-^An  attorney  present  at  the  swearing  of  an  anawer  in  dumcery  ia 
not  obliged  to  be  a  witness  on  an  indictment  for  peijury  in  the  answer. 
2  Str.  1122. 

Bail. — ^If  one  of  the  bail  be  a  subscribing  witness,  he  shall  be  obliged  to  g^ve 
evidence.     1  Str.  406. 

And  if  he  be  a  material  witness,  the  court  will  permit  hia  name  to  be  struck 
out  of  the  bail-piece,  and  another  entered  in  his  place.    B.  R.  Ht  133. 

But  the  ooiirt  will  not  give  leave  to  strike  out  the  name  of  a  defendant  in 
ejectment,  on  affidavits  that  he  is  not  interested  in  the  premises,  and  is  a  mate- 
rial witnesa  for  the  other  defendants,  especially  if  the  jury  proceaa  and  the 
subpcanaa  have  issued.    Id.  1 62. 

Bankrupt — ^A  bankrupt  wha  has  obtained  his  certificate  is  not  a  bompeiBnt 
witness  to  prove  the  debt  of  the  petitioning  creditor,  or  any  other  foat  neoaa* 
sary  to  support  the  commission.    2  H.  Bl.  279. 

The  creditor  of  a  bankrupt  who  has  released  his  debt  to  the  ansignwi, 
though  not  to  the  bankrupt,  may  be  a  witness  to  prove  the  bankruptcy.  B.  R. 
H.  267. 

The  creditor  of  a  bankrupt  cannot  be  admitted  to  prove  the  bankmpt  a 
gamester ;  because  by  gaming  the  bankrupt's  certificate  is  gone,  and  hia  allow- 
ance forfeited,  '  and  consequently  the  creditors  dividends  are  increased. 
Str.  507. 

Barm  and  Feme. — Husbands  and  wives  cannot  in  any  case  be  witneaaea  either 
for  or  against  each  other.    4  T.  R.  678. 

Husband  and  wife  shall  not  be  called  to  give  evidence  for  or  against  each 
other.    B.R.  H.  264.    Vide  2  T.  R.  2^9. 

8  There- 
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Thierefore  the  wife's  owning  the  receipt  of  money  due  to  her  htiaband  for 
Wages  earned  by  her,  was  considered  as  no  evidence  in  an  action  brought  by 
the  husband.    2  Str.  1094. 

They  shall  not  be  iadmkted  in  aiiy  case  to  give  eridenoe  eVeii  tending  td 
criminate  each  other.  Therefore  in  a  case  of  settliBment*  where  a  marriage  in 
fiict  had  been  proved  between  two  paupers,  the  first  wife  of  the  husband  was 
not  admitted  to  prove  a  former  marriage  with  him,  because  such  evidence  would 
have  tended  to  a  prosecution  against  him  for  bigamy.    2  T.  R.  263. 

But  in  an  addon  between  third  persons,  a  wire  may  be  admitted*  to  give  Evi- 
dence which  throws  the  debt  upon  her  husband.  Thus^  in  an  action  against  thd 
dauffhter  s  husband  fbr  the  daughter's  wedding  clothes,  her  mother  was  admitted 
to  give  evidence,  which  shewed  that  they  were  delivered  on  the  credit  of  thd 
mother's  husband.    1  Str.  504. 

So  in  an  indictment  a^nst  the  husband  fol*  an  assault  on  the  wife,  herself 
has  been  admitted  as  a  witness.     1  Str.  633. 

So  where  the  contract  is  made  with  the  wife,  iii  some  cases  thE  wife's  dechK 
Ation  may  be  given  in  evidence  in  wi  aotiob  against  the  husband.  Thus  the 
Wife's  declaration  that  she  hada^ed.to  pay  four  shiUingbaweek  for  norsinfr  a 
child  was  allowed  to  be  given  m  evidence  to  charge  lier  husband ;  the  chief 
Justice  observing,  that  matters  of  that  kind  were  properly  under  thecflrecdon  of 
the  wife.     1  Str.  527. 

Tn  an  acdon  by  husband  and  wife  in  ri^ht  of  tile  liHfe  as  executrij^  no  d^laiA 
rations  of  the  wife  can  be  given  in  evidence  by  the  defedcbsit.  B.  IL  B« 
36  Geo.  3.    6  T.  R.  680. 

In  an  action  for  entidng  away  the  plaintiff's  wifo,  the  deokradoDS  df  the  wife 
are  inadmissible.    C.  P.  T.  18  ^  19  Geo.  3.    Willes,  577. 

The  wife  of  one  defendant  cannot  be  a  witness  for  the  other  in  an  incfictmenc; 
agamst  two.     2  Str.  1095. 

Bastard, — ^The  reputed  mother  is  a  competent  witness  to  prove  the  iUeg^ti" 
macy  of  her  childreii.     6  t.  It  330. 

A  mother  may  be  a  witness  to  prove  her  marriage  when  her  son's  legitimacy 
is  in  question.    B.  R.  H.  277. 

So  on  a  question  ofsettlemeht,  husband  and  wife  may  prove  their  own  mar- 
ria^.    2  T.  R.  263. 

Bill  of  exchange. — ^In  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  acceptor,  the  defendant  cannot  call  the  indorser  as  a  witness  to  prove  that 
the  plaintiffhad  no  right  to  recover  upon  the  bil^  having  received  it  from  the 
indorser  merely  in  trust  to  obtain  payment  of  it  from  the  acceptor  o^n  account 
of  the  indorser  himself;    5  T.  R.  578. 

In  an  action  by  an  indorsee  of  a  bill  of  exchange  against  the  aeoeptbr^  the 
latter  may  call  the  payee  as  a  witness  to  prove  that  the  bill  was  void  in  its  ci«»* 
tion.    B.  IL  E:  38  Geo.  3.     7  T.  R.  601. 

An  indorser  on  a  note,  who  has  received  money  from  the  drawer  to  take  it  up, 
is  a  competent  witness  for  the  drawer  in  an  action  a^nat  him  by  the  indorsee, 
to  prove  that  he  had  satisfied  the  note,  being  either  liable  to  the  plaintiff*  on  the 
note  if  th^  actioii  were  defeated,  (nt  to  the  mendant  in  money  had  and  received, 
if  the  acdon  succeeded,    i  East,  458. 

And  his  b^ing  aUo  liable  in  the  latter  case  to  coiiipetisate  the  defendant  for 
the  costs  incurred  in  the  action  by  such  nonpayment,  makes  no  difference.  Ibid. 

Briberif.^'A  person  who  gives  a  bribe  to  another  to  vote  at  an  election  for 
members  of  parliament,  is  a  competent  witness  to  prove  the  bribery  in  an  action 
for  the  penalty  under  the  statute.    Willes^  422. 

Whedier  it  be  an  objection  to  the  competency  of  a  witness  for  the  plaintiff 
in  an  action  for  bribery,  that  a  similar  action  was  pending  against  the  witntess^ 
and  an  acknowledgement  by  him  that  if  the  defendant  Were  convicted,  he 
should,  if  necessary,  avail  himself  oi  his  having  been  the  first  discoverer  to  the 
plaintiffl    3  £ast»  451. 
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Corporation.'^A  father,  who  has  gained  his  freedom  in  a  bofough  b^  senritud^ 
may  be  admitted  to  prove  a  custom  by  which  his  eldest  soh  b  entitled  to  hi^ 
fieedom.     1  Wils.  332. 

And  die  member  of  a  corporation  who  has  acted  under  the  right  claimed 
may  be  a  witness  to  prove  the  usage.    2  Str.  1069. 

Where  two  qualifications  are  necessary- to-be  elected,  he  who  has  only  one 
of  them,  maybe  a  witness  to  prove  the  qualifications.  2  Ld.Raym»1353. 
1  Str.  583. 

A  corporation  is  competent  to  produce  and  depose  'concerning  the  custody 
of  corporation  muniments,  when  depositary.    2  M  &  S.  337.  338. 

Oedi6(e.-^Competency  is  implied  m  the  term  witness,  and  therefore  wher- 
ever in  acts  of  parliament  which  direct  convictions  on  the  oaths  of  witnesses* 
the  epidiet  credible  is  added,  it  is  intended  only  from  abundant  caution  to  de- 
clare that  though  competent  witnesses  swear  positively,  their  credibility  is  to 
be  weighed,  and  if  the  magistrate  think  Uie  evidence  not  credible,  he  ought  not 
to  convict.     1  Bur.  414. 

Eramwdtion.— -Formerly  the  rule  was  to  object  to  the  witness  before  he  was 
sworn  in  chief;  and  the  objection  must  still  be  made  at  the  trial.  1  T.  R.  717.; 
and  it  is  too  late  to  object  to  him  after  he  has  been  examined  and  cross-exa-^ 
mined.    4  Burr.  2251.    Vide  B.  R.  H.  358. 

And  an  objection  to  the  competencv  of  witnesses  discovered  after  trial,  is 
ndt  a  suffident  ground  of  itself  for  applying  for  a  new  trial ;  but  it  may  have 
some  weight  with  the  court  where  uie  party  applying  appears  to  have  merits^ 
IT.R.  717.' 

If  a  witness  be  examined  by  the  party  producing  him  to  one  point  only,  the 
adverse  party  may  examine  him  to  that,  but  not  use  him  to  prove  a  cUfferent 
.  §act.     2  Atk.  44.  Md  ^u.  as  to  the  latter  part. 

The  party  who  excepts  to  a  witness  may  call  him  afterwards.     1  Str.  480. 
.    A  person  offering  hunsdf  for  bail  may  be  asked  whetiier  he  has  not  been  in 
the  pillory  for  peijury.     T.  R.  440. 

^  IndtctmerU.'-^n  an  indictment  for  destroying  a  note,  the  proprietor  may  be 
A  witness.     1  Str.  595. 

So^  an  indictment  for  forging  a  letter  of  attorney,  by  which  the  prisoner 
transferred  the  stock  of  A.,  A.  was  admitted  as  a  witness.  2  Str.  728.  Vide 
lb.  1220. 

So,  the  prosecutor  of  an  indictment,  though  he  had  laid  a  wager  that  he 
should  convict  the  defendant.     1  Str.  652. 

If  two  be  indicted,  and  one  submit  and  pay  a  fine,  he  may  be  examined  as 
a  witness  for  the  other.     1  Str.  633. 

So,  if  one  indicted  plead  misnomer,  and  for  want  of  a  replication  be  dis« 
charged,  he  may  be  A  witness  for  the  other  defendants.    B.  R.  H.  303. 
I  But  on  an  indictment  for  peijury,  in  denying  in  an  answer  an  agreement  not 
to  put  a  note  in  suit,  the  giver  of  the  note,  defendant  at  law,  and  plaintiff  in 
eqttity,lia8  been  refiised  to  be  admitted  as  a  witness.     2  Str.  1043.    B.R.  H.  . 
265. 

The  defendants  in  ejectment,  against  whom  a  verdict  has  been  given,  cannot 
be  witnesses  for  the  prosecutor  on  an  indictment  for  peijury  committed  on  that 
trkk.    2  Str.  1 104. 

Ifjfamy. — ^The  affid»rit  of  one  convicted  of  forgery  cannot  be  read  to  support 
a  compkiiit,  but  it  maytodefend  himself  a^thsi^'  complaint.    Str.  1 148.     ^ 
In/anL-^lnhxA  vnwsr  ten' very  seldoni;  md  under  nme  never  admitted  to 
be  a  witness,  either  in  capital  cases  or  less  offiQiSfe^s.     Str.  700« 

Infidel. — ^An  infidel  pagan  idolater  may  be*  a  witness,  and  his  deposition, 
sworn  according  to  the  custom  ef  i^e  country  where  he  lives,  read  in  evidence. 
1  WUs.  84.     1  Atk.  19.    WUles,  538. 

A  mahometan  may  be  a  witnes»,  and  sworn  on  the  Koran.  At  council* 
present  two  Chief  Justices.     Str.  1104.    Leach's  Cro.  Cas.  58. 

J»^erc5^«— The  general  objection  to  the  competency  of  a  witness  arises  firom 
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aft  interest  which  he  may  have  ia  the  event  of  thecaqse ;  for  in  general^  a  person 
18  a  competent  witness  unless  he  be  so  interested,  and  unless  the  verdict  can 
bejriven«in  evidence  by  him  in  another  suit.    3  T.  R.  27.  308. 

'Iliereforo  in  oovenant  foi;  rent  upon  a  lease  by  A.  to  B.,  if  the  point  be  in 
issue,  whether  C,  whose  tide  both  admit,  demised  first  to  A.  or  anotLer  person, 
C.  is  a  competent  witness  to  prove  the  point  in  issue^  for  the  verdict  cannot 
be  siven  in  evidence  in  any  action-  which  may  afterwards  be  bioiight  by  or 
igauist  him.    3  T.  R.  27.  308. 

And  to  be  a  witness,  it  is  not  necessary  that  he  should  be  absolutely  indif- 
.forent;  for  in  such  a  case  his  credibility  may  be  left  to  th& jury.  B.R.  H.358. 

And  the  bare  possibility  of  a  witness  bemg  liable  to  an  action  in  a  certain 
event,  is  no  objectioato  his  competency,     i  T.  R.  I63v 

And  in  order  to  render  a  witness  incompetent,  it  is  necessary  to  shew  that 
he  must  derive  a  certain  benefit  from  the  determination  of  the  cause  one  way  or 
another.     1  T.  R.  163. 

•  Therefore  a  co-obligor  in  a  bond  to  the  ordinary,  under  22  h  23  Car.  2. 
c  10.,  is  a  competent  witness  to  prove,  a  tender  by  the  administratrix. 
1T.R,163. 

So,  a  creditor  of  the.  administratrix  is  a  good  witness  to  the  same  purpose. 
IT.R.  163. 

But  a  person  who  apprehends  himself  to  be  interested,  cannot  be  a  mtaess* 
though  in  strictness  he  be  not  interested.    1  Str.  129. 

On  an.  information,  for  importing  teas  contrary  to  the  act  of  navigation,  the 
master  of  the  ship  was  produced  by  the  defendant,  but  was  not  allowed,  because 
the  ship  was  forfeited  by  the  act.    Bunb.  1 40.    Vide  eti^m,  Bunb.  203. 

it  w«0  hokten,  that  wiiere  a  corporation  was  lord  of  a  manor,  and  had  i^ 
pnoved  and- leased  a  part  of  a  common,  that  a  freeman  was  not  a  competent 
witness  to  prove  that  a  sufficiency  of  common,  was  left  for  the  commoners, 
because  the  rent  must  have,  been  reserved  for  the  use  of. the  corporation. 
5T.R.  174. 

Tl^e  subscribing  witMss-.to  a. bond,  if  he>is  interested  th^rain  at  the.  time  of 
the  attestation  and  the  trial,  cannot  be  examined  as  a  witness  to  prove  die 
execution,  nor^  ia  proof  of  his  hand-writing  suffident  for  that  purpose. 
5  T.  R.  371. 

If  witnete  be  disinterested  at  the  time  of  a  di^sition  taken,  that  deposi- 
tion may  afterwards  be  read,  though  he  afterwards  become  interested.  1  JP. 
Will.  289.    Vide  1  Str.  101. 

But  on  a  trial  at  nisi  prius,  it  b  said  such  a  persoBr  cannot  be  examined  as  a 
witness.     IStr.  101. 

Bvt  in  a  later  case  it  has:  been  held^  that  where  the  person  waa  not  inte- 
rested at  the  time  when  the  plaintiff  or  defendant  first  had  an  interest  in  his 
testimony,  his  evidence  may  be  received,  though  he  afterwards  became  inte* 
.resled ;  thus,  in  an  action  against  underwriters,  the  broker  was  admitted  to 
prove  circumstances  which  tended  to  discharge  them,  he  having  been  disin* 
terested  at  the  time  when  they  signed  the  policy ;  but  having  afterwards  become 
.  interested  by  signing  the  same  policy  himself  as  an  underwriter.    3  T.  R.  27. 

A  person  who  has  an  interest  may  become  a  competent  witness  by  releasing 
)aA  interest,  or  by  having  a  demand  against  him  rewased ;  therefore  if  one  un- 
derwriter has  eng^iged  to  contribute  to  the  costs  of  another,  the  defendant  in 
an  action  on  the  same  policy  and  has  Joined  as  pUdntiffin  a  bill  in  equity  for  a 
discovery ;  he  may  be  made  a  competent  witness,  by  the  defendant's  releasing 
him  from  any  contribution  to  the  cost^  in  law  or  in  equity,  and  by  an  oficr  by 
himself  and  Uie  defendant^  to  pay  the  costs  m  equity,  and  to  dismiss  the  bill  as 
to  diem.    3T.  R.27. 

Where  two  persons  Joined  in  an  assignment  of  a  ship,  one  of  them  was  per- 
mitted to  prove  that  at  the  time  of  the  assignment  he  had  no  interest  in  the 
vessel    1  T.  R.  301. 
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By  46  Geo.  3.  c.  37.  liabilitf  to  n  civil  suit  from  antwering  a  quasdon  it  ao 
defence. 

Landlord  and  tmant. — A  tenant  in  possession  is  not  a  good  witaess  to  prove 
his  landlord's  possession,  or  to  support  his  title»  because  it  is  to.uphold  his 
own  possession.    Cowp.  621. 

Where  A.  rented  a  tenement  of  C.  who  covenanted  to  rein^burae  him  all  the 
poor-rates,  and  A.  underlet  to  B.»  A.  was  held  to  be  a  competent  \ntness  to 
prove  such  letting  to  B.  upon  an  appeal.     1  T.  R.  262. 

If  two  persons  are  contending  for  the  possession  who  are  to  pay  rant  in  dif- 
ferent rights,  the  landlord  cannot  be  admitted  to  prove  the  demise  in  the 
fijectment* 

Pambioner. — ^An  inhabitant  of  a  parish  who  is  not  nted,  is  a  competent 
witness  on  an  appeal  between  that  paiish  and  another.    Ibid. 

And  such  parishioner  is  a  competent  witness,  if  the  omission  of  his  name  in 
the  rate  was  for  the  express  purpose  of  obtaining  his  testimony.     2  East.  5S9. 

Qn  an  appeal  a^nst  a  pooi^rate,  k^ecause  certain  persons  were  CNnitted  to 
be  raited,  a  parishioner  who  is  liable  to  be  rated,  but  in  fiict  not  rated,  is  a 
competent  witness  to  prove  the  rateability  of  the  appellants.     5  T.  R.  664. 

On  an  appeal  between  the  parishes  of  A.  and  B.,  the  former  may  call  an  in-r 
habitant  of  the  latter  who  is  not  rated  to  the  poor,  and  compel  him  to  be  exa- 
mined as  a  witness.    6  T.  R.  157. 

By  Stat.  27  Geo.  3.  c.  29.  parishioners  are  made  competent  witoess<*s  in 
prosecutions  where  the  pen^ty  is  given  to  the  parish,  unless  it  exceed  202, 
6  T.  R.  177. 

Persons  appointed  by  an  act  of  parliament  governors  and  directors  of  the 
poor  of  a  certain  parish,  and  mad^  liable  on  appeal  against  a  rate  made  by 
them  to  the  payment  of  oosts,  in  case  the  sessions  should  award  any  to  the  ap^ 
pellants,  cannot  be  witnesses  on  such  appeal,  thoueh  only  trustees  and  entitled 
to  be  reimbursed  such  costs  out  of  the  parochial  fund,  lor  they  are  parties  ta 
the  cause,  and  liable  in  the  first  instance  to  the  costs.     3  East,  7. 

Party. — ^A  p^rty  who  supports  a  cause  cannot  be  a  witness.  B.  R.  £t. 
202. 

The  guardian  of  an  infiint  on  raeord*  cannot  be  a  witness  for  the  infant. 
1  Str.  506. 

Nor  the  prochem  amy.    2  Str.  1026. 

Whether  the  wife  ofprockem  amy  can?    Qu.  1  Str.  106. 

If  a  surviving  witness  to  a  bond  be  made  executor  of  the  obligee  in  an  action 
brought  by  him  on  the  bond,  evidence  shall  be  admitted  to  prove  the  plainti£r«. 
hand  as  if  h^  were  dead.     1  P.  Wms.  289. 

A  man  is  not  a  competent  witness  to  impeach  a  security  which  he  has  given, 
tiiough  he  be  not  interested  in  the  event  of  the  suit ;  therefore  where  a  bond 
was  given  in  considenition  of  delivering  up  a  promissory  note,  an  indorser  was 
not  admitted  to  prove  that  the  consider^on  of  the  note  was  usurious.  1  T. 
R.296. 

Where  three  obligors,  and  actions  brought  against  one  only,  the  other  obit-? 
gor  allowed  to  l>e  a  witness  to  prove  execution  of  bond  by  defendant.     Str.  3S^ 

Quaker. — By  st.  7  ^  8  W.  3.  c.  34.,  made  perpetual  by  I  G.  1 .  st.  2.  o.  6.,  and 
amended  by  8  G.  1 .  c.  6.  and  22  G.  2.  c.  30.  46.,  Quakera  instead  of  an  oath, 
shall  be  permitted  in  courts  of  justice  to  make  their  solemn  affirmation,  which 
shall  be  of  the  same  force  in  law  as  an  oath,  and  subject  them  to  the  si^me 
penalties  in  case  of  perjury. 

But  they  are  not  to  be  admitted  as  witnesses  in  criminal  cases ;  and  by 
32  G.  2.  c.  46.  the  affirmation  of  Quakers  shall  be  received  in  all  cases  where 
an  oath  is  required  by  any  act  of  parliament,  with  the  like  penalty  in  ewe  of 
jpftlse  affirming,  and  with  the  like  exception  of  criminal  q^es. 

On  this  exception  it  has  been  he^  that  the  affirmation  of  a  Quaker  cannot 
be  admitted  on  an  app^l  for  murder.    2  Str.854[.  cited  Cowp.  392, 

'Nor 
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Nov  on  a  motion  to  ground  an  information  for  a  misdemeanour,  2  Str.  872. 
1  Barnard  K.B.  346. 

Nor  to  ground  a  motion  krr  an  atta^ment,  unless  by  consent ;  and  if  by 
inadvertency  a  rule  to  answer  the  matters  in  an  affidavit  be  made  when  the  af- 
idant  was  only  inr  afimatioa,  h  larill  be  Ascharged.    Andr.  200.   2  Str.  946. 

Neither  shall  the  afirauitimi  of  a  Quaker  be  admitted  t*  ex<nil{)ate  n  third 
person,,  i^inst  vdiom  aa  application  has  been  made  for  a  criminal  information. 
2Bur.  1117. 

But  to  exculpate  himsetf  it  may  be  admitted.    2  Burr.  1117.. 

And  a  Quaker's  affirmation  has  been  held  sufficient  to  prove  the  service  of  a 
rule  to  shew  cause  why  an  appointment  of  overseers  shoaid  not  be  quashed* 
for  this  is  not  a  criminal  prosecution.     2  Str.  1219.  cited  Cowp.  385. 

So  the  solemn  affirmation  of «  Qui^or  {together  with,  a  tender  of  202.  pur- 
suant to  St.  26  G.  2.  c.  18.)  entities  him  to  admis9ion  into  the  Turkey  Company* 
without  taking  the  oath  prescribed  by  that  aeU,    9  Burr.  999 — 1 005. 

$o  the  affirmation  of  a  Quaker  shul  be  admitted  in  a  qui  tarn  action.  Cowp. 
382—395.,  where  this  subject  is  discussed  m  full  len^h. 

Seduction. — In  action  by  a  father  for  deflowering  his  daughter  per  quod  ser-^ 
wium  amuU,  the  daughter  may  be  a  witness,  but  she  must  not  ^ve  in  evidence 
a  promise  of  marriagel    2  Str.  1054.    3  Wils.  18. 

Sher^  and  BaU^. — In  an  action  against  the  sheriff  for  a  false  return,  the 
buliff  who  had  the  warrant  waa  not  allowed  to  prove  an  attempt  to  arrest. 
Str.  650.     2  Ld.  Raym.  1411. 

Trespass. — ^And  in  order  to  take  off  the  testimony  of  a  person  Joined  in  the 
nmul  cuniy  evidence  must  be  given  of  his  being  some  way  concerned  in  the  fact* 
that  process  be  issued  against  him*  and  that  endeavours  have  been  used  to  take 
him.     11  B.R.H.  123.264. 

Trustee.'--A  grantee,  when  he  appears  to  be  a  bare  trustee,  is  a  good  witness 
to  prove  the  execution  of  a  deed  to  himself.     1  P.  Wms.  290. 

Usury. — The  borrower  of  money  is  a  competent  witness  to  prove  tiie  usurious 
contract  and  the  repayment  of  the  money.  4  Burr.  2251.  2256.  B.R*.  M« 
37  G.  3.    7  T.  R.  60.    Com.  Str.  633. 

But  in  a  qui  tarn  action  on  the  statute  of  usury  against  the  assignee  of  a 
bankrupt  for  taking  usurious  interest  on  a  loan  of  mon^  to  the  bankrupt  before 
his  banlcruptey,  the  bankrupt  is  not  a  competent  witness  to  prove  the  o£fence* 
unless  he  has  obtained  his  certi^te  or  repaid  the  money.    2  T.  R.  496. 

Vendor  nmd  ParcAwm— The  vendor,  without  covenant  for  good  title  of 
warranty,  may  be  a  witness  to  prove  the  title  of  the  vendee.    Str.  444* 


[THAMES.] 


[The  water  bailifiTs  ri^ht  to  seize  engines  or  fish  in  one's  own  fishery^ 
as  prohibited  by  st.  1  Enz.  c.  17*] 

[Most  be  founded  on  a  previous  presentment  or  conviction.  S  Burr. 
1768.     1  Blk.  569.] 

[The  rowing  and  towing  up  spars  by  a  servant  for  his  master,  for 
which  he  receives  nothing  extra,  is  not  a  rowing  for  hire  and  gain, 
within  2  6.  2.  c.  26.  s.  4.    2  M.  Sc  S.  145.  H7.  (n.)] 
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[A  contract  by  A.  with  B.  todnoey  1.  *^  At  amnKwnsedtheatre^  by 
name ; — 8.  Or  at  such  other  pbce  as  B.  should  appoint,"  is  yoid  as  U> 
the  first  part ;  and  as  to  the  seoond,  oUiges  B.'  to  lequestf  not  A.  U^ 
tender,  his  serricef.    5  T*  R*  ^4S.3 

[Dancing  is  an  entertainment  within  sL  10  G.  2.  c^  28.  $  Xn  R^ 
242.     Tuni^blbg  is  not.    6T.R.  986.] 
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Vide  Battebt,  (D.)— Pleadeb,  (2  W.  20,  J 
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TIME. 

Vide  TxvM. 


TITHES. 

Vide  Dishes. 


TITLE. 

Vide  AssiSBi  (B.  17,  20.)— -MAiirrENANCE,  (A.  5.) — Pl$abmm^ 

fC«  84.  M.  40,  41,  42.  49.— E.  21.<— F.  18 9  M-  4Q.— 8  O.  2.)-* 

rftOHiaiTiOK,  (F.  2.)— RBxrrrEB,  (C.  1.) 


TITLE  OF  ENTRY, 

Vide  DiscENT,  (D 10.) 
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TOLL. 

(A)  c^e  amxii  ^inn»  of  ton.  p.  457, 

(B)  coU^tutn.  p.  457. 

(C)  coQ'tiiotougii.  p.  45a 


>  -•% 


(D)  coii< 


(     4^57     ) 

(Pa.)  Coll'ttatienie.  p.  459. 

[(D  b.)  Coil  on  jtalesr  bp  jtample.  p*  459J 

(£)  S2lt)o  mag  DemanO  toll  p.  459. 

(F)  ^tien  no  roll  can  be  Hue.  p.  4.60. 

(G)  SQbojBtball  be  quit  of  toll. 

(G  1 .)  By  prescription,  p.  460. 
(G  2.)  By  grant  p.  460. 

(G  b.)  ^obe  Of  computation,  p.  46i. 
[(G  c.)  ConjBftcuction  of  grant0.]  p.  461* 
pG  d.)  pieabingiai.]  p.  481. 

(H)  Bemebs  Tor  fceebom  from  ton. 

(H  I.)  By  writ  de  esaetido  quiet,  de  tiielonio.  p.  461. 
(H  3)  By  actions,  p.  462. 

(A)  cte  settecal  fttnDfli  of  toil. 

Toll,  tolnetum^  tebmiumj  or  theoUmium^  are  all  of  the  same,  import^ 
-and  signify  a  sum  of  money  paid  by  the  buyer  for  goods  or  .merman* 
dizes  exported  or  imported,  or  sold  within  the  realm.    2  Inst  58. 

As  to  toll  in  a  market,  picage,  and  stallage.    Vide  in  Market,  (F  1, 

So  the  king,  or  a  subject,  owner  of  a  port,  may  prescribe  for.toU  ibr 
merchandize  there  imported,  without  any  consideration;  for  the  owaer 
is  indictable^  if  he  does  not  repair  the  poet.  Semb.  Lut.  1523.  Semb. 
1  Mod.  104. 

So  for  toll  for  murage,  for  it  will  be  for  the  benefit  of  the  people  that 
th^  walls  of  a  town  for  defence  of  the  country  are  repaired.  Cro.  EL 
711. 

Vide  Prerogative,  (P  48.) 

(B)  coU^tum. 

Sp,  toll  may  be  payable  for  catde  or  goods  in  their  return  from  a 
{air  or  market    Bl.  Nom.  verb.  Toll.     1  Sid.  454.    Cro.  El.  71 1 . 

(C)  Colli  tborottg^. 

ToU'tfaoroagfa  is  a  snm  demanded  for  a  piMtge  tkroog^  an  hi^way. 
BL  l^om.  Terli.  T<dL    22  Am.  pL  58. 

Oh 
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Or,  for  a  passage  over  a  hrty^  bridge,  &c«    BL  Noin.  verb.  Toll* 
Or,  for  goods  which  pass  by  such  a  port  in  the  river.     1  Mod.  47. 
1  Sid.  454. 

And,  it  may  be  demanded  in  consideration  of  the  repair  of  the  pave* 
ment  in  a  high  street.    Jon.  162.  [Vide  2  Wils.  296.] 
Or,  of  the  repair  of  a  sea-wall,  bridge,  &c.    R.  Jon.  162. 
Cleansing  of  a  river,  &c.       1  Mod.  48. 

But  toll-thorough  cannot  be  claimed,  simply  without  any  considera- 
tion. R.  ^on.  162.  R.  Mo.  575.  1  Mod.  47*  2  Mod.  143.  4  Mod. 
320.  D.  cont.  1  Mod,  232.  R.  1  Sid.  454.  Per  Poph.  two  J.  cont. 
Cro.  El.  711.  2  Rol.  522. 1.  87.  R:  M.  12  G.  2.  c  13.  2  F.  221. 
As,  if  one  demands  2d>  for  every  score  of  sheep  that  pass  by  suck 
a  town ;  for  this  would  be  a  toll  for  passage  in  an  highway.  R.  Mo. 
575.     Cro.  EI.  710. 

So,  toll  for  a  ship  that  comes  to  such  a  point  cannot  be  demanded 
without  a  consideration  ;  for  the  sea  isfreeior  all.  R.  1  Mod.  104. 
For  cattle  that  pass  by  such  a  bridge.  Semb.  3  Lev.  400. 
So,  it  cannot  be  claimed  from  those  to  whom  the  consideration  does, 
not  extend ;  as,  a  custom,  that  upon  consideration  that  the  city  of  N» 
maintains  a  quay  for  all  goods  imported  upon  the  river  to  the  city,  they 
ought  to  take  for  every  snip  upon  the  river,  passing  by  the  quay,  sa 
much,  is  not  good  for  ships  whi^.h  do  not  load  or  unload  at  the  quay. 
R.  1  Vent  71.    1  Mod.  71.     R.  2  Lev.  96. 

[So,  a  prescription  to  take  toll  for  passing  through  the  streets  of  G.. 
in  consideration  of  repairing  divers  streets  were,  is  Dad ;  for  that  is  no, 
consideration  for  toll  in  the  other  streets  which  he  does  not  repair^  P. 
6  6.  3.    Wils.  296.] 

So,  it  cannot  be  claimed  as  appendant  to  a  manor,  for  it  depends, 
upon  the  will  of  a  stranger,  not  of  the  lord  himself;  and  therefore  must 
be  claimed  as  an  easement     Kel.  152.  a. 

[A  prescription  to  take  toll  for  passing  on  an  antient  navigable  river 
through  the  plaintiff's  manor,  is  bad  in  law.  C.  P.  T.  11  &  12.  Greo.  2. 
Willes,  111.    Vide  3  T.  R.  263.] 

[A  prescription  for  toll-thorough  cannot  be  siq>ported  in  law,  unless 
a  consideration  be  shewn  for  it.     Willes,  111.] 

[In  a  declaration  for  toll,  a  consideration  must  be  stated.  3  Burr.1402^ 
1  T.  R.  660.] 
[^Aliter  of  a  toll-traverse,  where  a  consideration  is  implied.  Ibid.] 
[But  if  a  person  claiming  a  toll  for  passing  over  an  highway,  can 
shew  that  the  liberty  of  passing  over  the  soil,  and  the  taking  of  toll  for 
such  passage,  are  both  immemorial,  and  that  the  soil  and  the  tolls  were 
before  the  time  of  legal  memory,  in  the  same  hands,  though  severed 
since ;  it  will  be  presumed  that  die  soil  was  originally  granted  to  the 
public  in  consideration  of  the  tolls,  and  such  original  grant  is  a  good 
consideration  to  support  the  demand.     1  T.  R.  660.] 

[Toll  may  be  severed  from  the  soil  whence  it  arises.    1  T.  R*  660«][ 
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Who  may  demand  tolL  459 

(D  aO  HLoU^taMzvge. 

Tcilr^intwerwe  is  a  sum  demanded  for  passage  over  what  was  at  the 
time  of  granting  the  toll  the  private  soil  of  another.  BL  Nom.  verb. 
Toll.     1  Sid.  45^.     Cro.  EI.  711.     22  Ass.  pi.  58. 

And  this  toll  may  be  demanded  without  alleging  any  consideration 
for  it.     Mo.  575.     2  Mod.  143. 

[The  consideration  of  tdl-traverse  is  necessarily  implied.  Cowp.48. 
1  T.  R.  660.] 

As,  if  the  lord  of  a  mimor  has  a  wharf  near  a  navigable  river,  and 
demands  2d.  per  ton  for  all  goods  put  upon  the  land  witliin  his  wharf, 
though  he  does  not  say,  upon  the  wharf.     R.  3  Lev.  425.    2  Lev.  97* 

If  the  lord  claims  2d.  for  all  wares  sol  J  within  his  manor,  without 
saying,  in  a  fair  or  market     Dub.  4  Mod.  319. 

[Prescription  as  lord  of  the  manor  for  toll  of  all  goods  landed  within 
the  manor,  in  consideration  of  repairiog  a  wharf  wiSiin  the  manor  (not 
confining  it  to  the  wharf),  is  valid.    Cowp.  47.] 

[The  statement  of  a  consideration  in  a  declaration  for  tolUtraverse, 
is  ifonecesaary.     \  T.  R.  66Q.    G>wp.  sqpr^.    hotk.  464. 

[(D  bO  Coll  on  0ale0  by  0ample.] 

[Market  toll  on  sales  by  sample,  cannot  be  claimed.   4  Taunt  520.] 

[Proof  that  toll  has  always  been  taken  for  a  commodity  sold  in  the 
market  by  sample,  which  on  the  preceding  market  day  had  been 
brought  into  the  market  in  bulk,  but  afterwards  removed  to  a  warehouse 
for  want  of  buyers,  poupled  with  proof  of  toll  having  been  taken  for 
the  last  40  ye'ars  on  all  sales  by  sample  of  such  commodity,  is  evidence 
whence  a  general  right  to  toll  on  sales  thereof  by  sample  may  be  in- 
ferred, though  a  time  is  remembered  when  it  was  not  taken.  10  East, 
476.] 

[A  corporation  being  entitled,  by  prescription,  to  toll  on  all  wheat 
brought  into  the  market,  and  there  sold  on  the  market  day,  but  in  which 
of  late  it  had  become  the  practice  to  sell  by  sample,  they  had  claimed 
the  like  toll  for  corn  sold  in  the  market;  held,  that  where  A.  bought 
of  B.  in  the  market  by  sample,  to  be  delivered  in  the  borough,  A.  know- 
ing B.  not  to  be  a  freeman,  exempt  from  the  toll,  and  the  corn  not  to 
have  been  in  the  market,  and  the  toll  not  to  have  been  paid,  and  which 
com  was  the  next  day  delivered ;  the  corporation  could  not  maintain 
case  against  A.  for  such  sale  in  fraud  of  the  toll  Smith,  50S.  6  East, 
438.] 

[Such  sale  is  not  even  prima  facie  a  sale  in  bulk.  6  East,  438. 
2  Smith,  508.] 

(E)  ([jiafio  ma})  DemanQ  toU. 

A  man  may  be  endtled  to  have  tdl  by  prescription  or  gxmU  4  Mod* 
819.  [1  Wils.  109.] 

Soj  if  the  soil,  in  which  a  fair  or  market  is  held  by  preseription> 
comes  to  the  crown,  neither  th?  feir,  &a  nor  the  toU  there  due^  are  ex- 
tinguished.   Mo.  474. 

So^ 
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S09  if  a  manor  to  which  toll  is  appurtenanti  comes  to  the  king,  the 
toll  continues  appurtenant     1  Mod.  232.     2  Mod.  144. 

SQs  if  the  king  grants  a  fair  or  maket,  he  may  also  grant  ttbi  e 
grantee  to  take  a  reasonable  sum  for  toll.    Mo.  474. 

And  the  grant  wil|  be  good;  though  the.charter  does  not  express  the 
sum  in  certain.     Per  3  J[.  Mont.  cont.     Pal.  86. 

So,  if  a  man  builds  a  new  bridge,  or  a  wall  against  the  sea,  &c.  the 
king  may  grant. to  him.  to  take  pontage,  or  murage;  for  it  is  for  the 
ease  of  the  people.     Mo.  474. 

But  the  king  cannot  grant  a  toU  for  good^  not  brought  to  market. 
Lut.  1502. 

[Toll-bars  cannot  be  erected,  ou(  of  t}ie  place  fqr  which  toll  b  de-« 
immded.    Bunb.  68.] 

(F)  (EO^en  m  tod  can  be  Due. 

Qut  toll  cannot  be  claimed  exc^t  by  grant  or  prescription. 

So,  though  a  man  may  make  an  agreement  for  goods  landed  out.  of 
aship^upon  his  land;  yet  he  cannot  take  2d.  for  every  barrel,  orothe^ 
sum  certain  for  goods  landed  there;  for  that  would  be  to  raise  a  toll  or 
custom  without  the  consent  of  the  king.     R.  2  Rol.  171.  1«  10. 

(G)  mtP  fiW  be  quit  of  toll. 

(G  1.)  By  prescription. 

Persons  may  be  quit  of  toll  by  prescription,  or  the  king's  grant;  as. 
a  city,  or  borough,  may  prescribe  to  be  quit  of  toll.     F.  N.  B.  226.  I* 

The  inhabitants  of  a  borough  may  prescribe  for  passage  in  a  ferry 
without  toll.     Adm.  1  Sat.  1,2.     R.  3  Mod.  293. 

So,  the  king  is  quit  of  all  tolls  by  his  prerogative.     Pal.  SS. 

So,  by  the  custom  of  the  realm,  tenants  in  andent  demesne  may. 
daim  to  be  quit  of  toll  in  all  fairs  and  markets  within  the  realm^  lor 
Is  bought  or  sold  for  or  out  of  their  tenements.  F.  N.  B.  228.  A. 
)  Antient  Demesne,  (F  4.) 

So,  by  the  custom  of  the  realm,  ecclesiastical  persons  ought  to  .be 
exempt  from  pontage,  murage,  &c.  Pal.  85.  Vide  Ecclesiastical  Per- 
6ons»  (D). 

(G2.)  By  grant 

So,  the  king  by  his  charter  may  grants  that  the  inhabitant9  of  such 
a  town,  borough,  &c.  shall  be  quit  of  toll  in  every  place  in  England. 
Lut<  1332.     Vide  Prero^tive,  (D  33.) 

That  such  an  abbot,  mshop,  &c.  et  homines  sui  sinl  fuieii  ab  omni 
iheciUmio  in  omni  foro^  nundinis^  et  iransitUy  per  Mum  regnum.  2  Rol. 
202. 1.  15. 

'  But  such  grant,  that  he  et  homines  sui  stnt  quit  of  toll,  &c.  extends 
only  to  toll  ror  their  own  proper  necessaries,  not  if  they  buy  or  sell  as 
common  merchants.    2  Rol.  202. 1.  1 5* 

[The  citizens  of  London,  whether  resident  or  not,  are  exempt  fipm 
the  payment  of  all  tolls  and  customs  throughout  England^  ind  tb^ 
ports  of  the  seas,  except  the  king's  antient  custom  and  prizes  of  wine* 
1  h.  Bl.  2060 

[Apro* 


Uemedy  for  freedom  jrom  toll.  461 

\K  provision  exesmpting  horses  from  toll  "  when  attending  cattle  re- 
turning from  pasture,''  omy  applies  to  horses  actually  in  company  with 
flie  cattle.    6T.R.  706.] 

[(G  b.)  cj^olie  Of  Computation.] 

[The^  additional  toll  under  14  6.  3.  c.  82.  s.  2.  on  an  overweighty 
must  be  according  to  the  progressive  proportions  named  therein.  Cowp. 
366. 

[(Gc.)  Construction  of  grants.] 

[The  usage  under  an  antient  grant  of  toll,  generally  on  specific  goods 
passing  in  and  out  of  the  city,  has  been,  to  take  2d.  for  every  horse 
drawing  the  cart  containing  the  goods.  The  like  toll  is  payable  in 
whatever  description  of  carriage  they  may  be  conveyed,  and  though 
principally  deseed  and  used  for  a  different  purpose  to  that  of  convey- 
ing goods^    5  £ast,  2.     1  Smithy  297.] 

[(Gd.)  picaWngs.] 

An  averment  in  a  declaration  by  the  owner  of  a  market,  claiming 
toil  in  specie,  that  he  is  entitled  to  toll  for  goods  sold  within  the  market, 
means  exclusively  toll  for  goods  brought  into  the  market,  and  not  as 
well  for  those  sold  ther^  by  sample.    4  T.  R.  104. 

(H)  Bemeog  for  freetiom  from  toll. 

(H  1.)  By  writ  de  essendo  quieU  de  thelonio. 

If  a  man  who  ought  to  be  quit  of  toll  be  diarged^  he  may  have  a 
writ  de  essendo  quiet,  de  thelonio.     F.  N.  B.  226. 1. 

[This  writ  is  not  merely  prohibitory,  but  remedial,  on  which  the 
parties  may  plead  to  issue  on  a  question  of  right.  C.  P.  E.  29  G.  3. 
I  H.  Bl.  206.] 

[An  action  will  not  lie  on  this  writ  until  the  plaintiff's  goods  be  dis- 
trained for  toll.    B.  R.  H.  31  G.  3.  4.    T.  R.  130.] 

[If  toll  be  merely  claimed  of  the  individual  members  of  a  corporation 
exempt  from  toll,  an  action  on  this  writ  lies  in  the  name  of  the  corpo*  . 
ration.     House  of  Lords^  E.  36  G.  3.    1  Bos.  &  Pull.  487.] 

[A  corporation  to  whom  this  writ  is  directed,  cannot  be  attached  for 
contempt  in  their  corporate  ciq^aci^,  for  not  returning  it ;  but  an  attach- 
ment in  the  nature  of  sl  pone  is  the  proper  remedy  to  compel  them  to 
appear.     Ibid.     1  H.  Bl.  206^] 

"  [Counting  on  the  writ  de  essendo  quieham  de  theolonio^  is  allowable 
in  the  first  instance.  4  T.  R.  130.  6  T.  R.  778.  1  H.  B.  206. 
1  B.  &  P.  487.] 

(H  2.)  By  actions. 

So,  if  a  man  takes  toll,  when  it  is  not  due^  or  more  than  is  due,  or 
of  him  who  is  exempt^  an  action  upon  the  case  lies.  R.  1  Sal.  12.  Vide 
Market,  (Fl.) 

Or, 
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Otj  trespasB.    Lut  1329.     1  Sal.  248. 

S05  if  the  cattle  or  goods  of  any  exempt  are  distrained  fof  toll,  b^ 
may  have  a  replevin* 

Vide  more  concerning  toll  in  Antient  Demesne^  (F  4.)-^London,  1  .-^ 
Market,  (F  1.)  Tump^e. 

tffill#teot9.    Vide  Market,  (F  1.) 


TOLT. 

Vide  Droit,  (B  5.) 

—  —  ^-- 

TOMBS. 

Vide  Cehetrt,  (Cj* 

[TONE,  RIVER  OF.] 

rlVe  eomttfymn  held  not  liable  to  rqwdr  the  bridge  over  the  Tone^ 
whilat  the  trustees  under  st^  49  G.  S.  c  84.  were  executin^^  and  before 
they  had  completed  the  powers  thereby  given.     16  East,  306. 


TONNAGE  &  POUNDAGE. 

Vide  Pauiament,  (H  12.)— Trade,  (C  1,  &c} 


TOUTS  TEMPS  PRIST. 

Vide  PiXADBB,  (2  Y  6.) 


TOWER  COURT. 

vide  CooRTS,  (O  8.) 


TOWN. 

m 

Vide  Parish^  (C  1, 2.)— Leit,  (O  8.) 


TOWN  CLERK. 

Vide  Frakcuises,  (F  27.) 
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(A)  Liberty  Of  traDe. 

(A  1.)  By  merchants  strangers. 

Trade  is  beneficial  to  the  commonwealth.     1 1  Co.  86.  a.     1  Rol.  4? 

All  trades,  mechanical  or  others,  which  avoid  idleness,  and  exercise 
nlen  in  work  for  the  maintenance  of  them  and  their  families  and  the 
increase  of  their  substance.     1 1  Co.  86. ' 

By  the  st»  M.  Ch.  9  H.  d.  30.  omnes  jnercatores^  nisi  prohibiti,  ho" 
bednt  salvum  etsecur.  conduct,  exire  di  Anglid^  venire  in  Angliam^  morari 
et  ire  per  Angliam  per  terrain  aut  equam  ad  emendum,  vel  vendendum, 
ConBrmed  by  the  st.  2  Ed.  3.  9. 

IZhe  magna  et  paroa  custuma.^  and  also  tonnage  and  poundage,  were 
granted  for  safeguard  of  the  sea.  i  Rol.  175.  1/  10.  Vide  in  Parlia* 
ment,  (H  11,  12.) 

By  the  st.  18  Ed.  3.  3.  the  sea  shall  be  open  to  all  manner  of  mer^ 
chants  to  pass  where  they  please. 

S6,  by  the  st.  of  the  staple,  27  Ed.  S.  2.  all  merchants  strangers,  not 
of  enmity,  may  safely  come  and  dwell  in  the  realm,  where  they  will^ 
and  thence  return  with  their  ships,  wares,  &c.  and  freely  sell,  &c.  pay 
ilig  the  customs  due. 

So,  by  the  14  Ed.  3.  st.  2.  2. 

So,  by  the  st  9  Ed.  3.  1.  and  25  Ed.  3.  2.  all  merchants  stranger^ 
and  denizens,  or  any  other,  may  sell  corn,  &c.  and  every  other  wing 
vendible^  to  whom  they  please,  foreigners  or  denizens,  except  the  king's 
enemies;  and  any  charter,  proclamation,  allowance,  judgment,  &c. 
to  the  contrary  shall  be  void.     Confirmed  by  the  st.  11  Rs2.  7. 

By  the  st.  2  R.  2.  1.  all  merchants  aliens  of  amity  with  the  king,  may 
safely  come  within  the  realm ;  and  in  all  cities,  boroughs,  &c.  abide 
with  their  goods  as  long  as  they  please  witliout  disturbance ;  and  sell 
and  buy  in  gross  and  by  partels  to  whom,  and  of  whom  they  please* 
And  return,  &c.  by  the  st.  5  R.  2.  1. 

But  this  was  restrained  by  the  st.  16  R.  2.  1.  that  merchants  aliens 
shall  not  sell  by  retail,  except  victuals. 

(A  2.)  Remedy  upon  distu]i)ance. 

By  the  st.  9  Ed.  3.  1.  (confirmed  by  the  st  2  R.  2. 1.  11  H.  2.  70 
he  that  gives  dbturbance  to  a  merchant  contrary  to  this  statute,  shall 
yield  to  the  merchant  double  damages ;  and,  if  attainted,  shall  have  a 
year's  imprisonment,  and  be  ransomed  at  the  king's  will. 

By  the  same  stat.  if  disturbance  be  to  a  merchant  stranger,  or  deni- 
zen, in  city,  borough,  &c.  which  hath  fiimchise,  and  the  mayor,  &c. 
on  request  give  not  remedy,  and  be  thereof  attainted,  the  franchise  shall 
be  seised  into  the  king'9  hands. 

In  a  town  which  hath  no  franchise,  if  the  Iqrd,  or  his  bailiBT,  or 
constable,  &c.  being  required  to  do  right,  do  it  not,  they  shaU  yield  to 
the  plaindflT  his  double  damages. 

So,  by  the  same  stat.  the  chancellor^  treasurer,  and  justices,  assigned 

to 
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to  hold  the  king's  pleas,  in  the  phices  whore  they  comei  shall  inquire  of 
SQfch  disturbanoes^  and  the  same  punish,  &c. 

Or,  the  king  by  commission  under  the  great  seal  may  assign  persons 
to  inquire  and  punish  the  same ;  and  this  was  also  allowed  by  the  st*  25 
Ed.  S.  2. 

And  by  die. same  st.  2&  Ed.  S.  2.  every  person  who  wUl  sue  (on  such 
.disturbance)  may  have  a  writ  in.  the  chancery  to  attach  the  disturber, 
and  cause  him  to  answer  in  the  king's  court. 

And  therefore,  where  a  merchant  stranger  delivers  his  goods  to  a 
carrier,  to  be  carried  to  a  port,  which  are  by  him  feloniously  embezzled, 
he  may  sue  in  chancery  for  relief  where  there  shall  be  speedy  dispatch, 
and  need  not  proceed  at  the  oonunon  law.     13  Ed.  4«  9.  b. 

So»  by  the  st.  27  Ed.  d.  2.  if  any  by  colour  of  his  office  or  otherwise, 
take  any  thing  of  merchants  against  their  agreement,  he  shall  be  arrest- 
ed by  the  mayor  and  bailiffii  of  the  place,  if  out  of  the  staple,  or  by  the 
mavor  and  ministers  of  the  staple,  if  in  the  staple ;  and  speedy  process 
shall  be  against  him  from  day  to  day  according  to  the  law  of  the  staple, 
and  not  at  the  common  law» 

So,  by  the  st  27  Ed.  S.  20. 

And  therefore,  he  shall  have  advantage  of  the  law  merchant,  though 
it  be  not  conformable  to  the  common  law.  J  3  Ed.  4.  9.  b.  2  Rol. 
114: 

And  shall  have  speedy  remedy.     13  Ed.  4.  9^  b.    2  Rol.  114. 

(A  d.)  But  an  alien  shall  not  be  a  merchant  or  factor,  in  the 
English  plantations  in  Asia,  Africa,  or  America. 

But  by  the  st.  12  Car.  2.  18.  s.  2.  no  alien,  unless  naturalized,  or 
made  denizen,  shall  exercise  the  trade  of  a  merchant  or  factor  in  any 
of  the  places  there  named,  Yviz.  the  lands,  islands,  plantations  belonging, 
or  which  may  belong,  to  the  king  or  his  successors  in  Asia,  Africa,  or 
An^erica,)  on  pain  of  forfeiture  oi  all  his  goods,  or  which  are  in  his  pos** 
session,  &c. 

(A  40  Importation  restrained. 

So»  by  the  St.  1 1  Ed.  3. 3.  no  merchant  shall  import  cloths  not  made 
within  the  king^s  dominions,  on  pain  of  forfeiture  of  the  cloths. 

Nor,  by  the  st.  3  Ed.  4. 4.  woollen  caps,  or  woollen  cloths,  cards  for 
wool. 

Laces,  corses,  ribbands,  fringes  of  silk  and  thread,  laces  of  thread, 
silk  twined  or  embroidered,  laces  of  gold,  of  silk  and  gold,  saddles,  stir- 
rups, harness  to  saddles,  spars,  bosses  of  bridles. 
•   Andirons,  gridirons,  locks,  hammers,  pinsors,  girdles  of  iron,latten, 
steel,  tin,  or  alkmine,  fire-iongs,  dripping-pans. 
.  Point^  purses,  gloves,  girdles,  harness  for  girdles,  hats^  brushes. 

Dice,  tennis-balls,'  chess-men,  playing  cards. 
I   Any  thing  wrought  of  tawed  leather,  tawed  furs,  buskins,  shoesj  ga- 
loches,  or  corks. 

Knives,:  daggers,  wood-kpives,  bodkins,  sheers  for  tailors,  scissors, 
razors,  sheaths,  pins,  pattens,  pack-needles,  forcers,  caskets,  rings  of 
copper  or  latten  gilt,  chafing-dishes,  haiigingcandlesticks,  cha(ing-balls, 
,  V0L.VIL  Hli  sacring 
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saering  belk,  curtain-ringft,  ladles,  scaminers,  counterfeit  btaoitt^  cWen, 
painted  ware,  or  white  wire  thread,  to  be  sold  within  this  realniy  (ulileK 
wrought  in  Ireland),  on  pain  to  forfeit  the  same  |  a  moiety  to  the  king, 
and  a  moiety  to  him  who  shall  seize  them* 

So,  by  the  st.  1  R.  S.  12.  no  merchant  stranser  shall  import  to  be 
«oId  any  girdles,  harness  for  girdles,  points,  leather,  Iscta^  pur8e8> 
pouches,  pins,  glove^  spurs,  sheers^  shoe^bucklesy  bellsy  (citoept 
hawks' bells),  curtain  rings. 

Knives,  hangers,  tailors'  sheers,  scissors,  andircms,  cobbards,  tongs^ 
fire-forks,  gridirons,  stock-locks,  keys,  hinges,  garnets,  painted  glaaei^ 
painted  papers,  painted  forcers,  painted  (images,  painted  doths,  beaten 

S>ld  or  silver  for  painters,  saddles,  sadd[le«trees,  norse-hamess,  boots, 
ts,  stirrups,  buckles,  chains,  latten  nails  with  iron  shanks,  tumets^ 
standing  candlesticks,  hanging  candlesticks,  holy-water-stops^  chafing*- 
'  dishes,  hanging  lavers,  tin  or  leaden  spoons,  latten  or  iroo  wire^  iron 
candlestick^  grates,  homTor  lanthoms,  on  pain  of  forfeiture ;  a  m^ritCy^ 
&c.  lit  supra. 

So»  by  the  st.  19  H.  7.  21.  none  shall  import  silk  wrought  by  itiel^ 
ixr  with  stu£^  in  ribbands,  laces,  girdles,  corses,  calls,  or  points. 

Nor,  by  the  st  25  H.  8.  9.  and  38  H.  8.  4.  any  thing  made  of  tin, 
or  pewter. 

Nor,  by  5  Eliz.  7.  rapiers,  daggers,  knives,  hilts,  pummels,  lockets, 
chapes^  handles,  scabburds,  or  sheaths  for  knives,  &c. 

(A  5.)  By  the  king's  subject — ^In  foreign  countries. 

By  the  st  15  Ed.  S.  S.  the  seas  shall  be  open  to  all  merchants  to  pass 
with  their  merchandize,  where  they  please. 

So,  by  the  st.  8  Jac.  6.  all  subjects  of  England  may  trade  to  and 
from  Spain^  Portugal,  and  France,  paying  their  customs  and  duties, 
notwithstanding  any  incorporation  made  oy  the  king  to  any  to  have  a 
sole  trade  there. 

[By  st  23  G.  2.  c.  13.  any  person  soliciting,  &c.  any  artificer  in  any 
manufiu^ture  of  Great  Britam  or  Ireland  to  go  abroad,  forfeits  500/. 
and  imprisonment  for  one  year ;  second  o&nce  1000/.  and  two  yean* 
imprisonment.] 

[Person  exporting  tools  in  the  silk  and  woollen  manufiicture,  forfeits 
the  tools  and  200/. ;  captain  taking  on  board,  100/. ;  captain  of  king'^ 
ship,  100/.,  and  cashiered;  custom-house  officer  signing  oocket>  IOO/.> 
and  forfeits  his  place.] 

(A  6.)  Within  the  kingdom.    When  they  shall  use  a  trade 

by  nie  common  law. 

So,  by  the  common  law  every  subject  may  exercise  himsdf  in  «fcry 
lawful  trade.     1 1  Co.  &S.  b.     Hob.  211. 

So,  he  may  use  several'tradesor  mysteries,  if  he  pleases.  1 1  Co.  54.  a. 
Hob.  211.     Cont.  2  Rol.  392.     Pal.  396. 

And  the  st.  37  Ed.  3.  6.  which  required  that  evMy  man  hdd  himsdf 
to  one  mystery,  was  presently  repealed.     1 1  Co.  54.  a. 

So,  he  might  use  a  trade,  wherein  he  had  loiowledge^  though  he 
never  was  apprentice,  or  instructed  in  it.     1  Sand.  312. 

[B^  the  maritime  law,  it  is  cause  of  confiscation  in  a  subjeiiA^  tc^ 
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trade  vvith  an  enemy,  provided  he  be  taken  in  the  act;  but  diis  does  not 
extend  to  a  nevtral  vessel.     1  T.  R.  85.] 

(A  70  When  not. 

But  by  the  common  law  a  man  cannot  use  a  trade  in  which  he  is  in- 
suflScient.    2  Rol.  392.    Pal.  397. 

And  for  a  misfeasance  to  the  prejudice  of  any,  an  action  upon  the 
case  lies  against  him.     1  Sand.  312. 

So,  a  man  who  professes  one  trade,  cannot  use  a  thing  proper  to 
another  trade,  though  it  be  in  reference  to  the  commodities  used  in  the 
trade  which  he  proTesses ;  as,  a  bricklayer  cannot  do  a  thing  proper  to 
the  trade  of  a  plasterer,  where  they  are  distinct  trades.  R.  2  Rol.  391. 
But  it  was  contrary  to  a  bye-law.    Pal.  396. 

So,  a  wheel-wright  cannot  use  the  trade  of  a  smith  for  making  his 
wheels.     Per  Holt,  Sho.  267. 

[A  trade  is  not  transmissible,  but  is  put  an  end  to  by  the  death  of  the 
trader ;  and  if  executors  carry  on  trade,  they  must  do  it  as  individuals 
foTitheir  own  advantage,  and  at  their  own  risk,  unless  under  the  direc- 
tion of  the  court  of  chancery.     1  T.  R.  295.] 

(B)  Begulatfon  of  ttaDe  bg  tbe  bing'iK  cbarter. 

The  king  by  his  charter  may  constitute  fratemides,  or  companies* 
for  die  management  of  foreign  or  domestic  trade. 

For  trade  camiotbe  maintained  or  increased  without  order  and  go* 
venunent;  and  therefore  the  king  may  erect  gildam  mercatoriam,  a 
fraternity  or  incorporation  of  menmants,  for  the  advancement  of  trade. 
8  Co.  125.  a. 

And  none  but  the  king  can  erect  a  society  for  trade.     Skin.  224. 

SOf  the  king  by  his  grant  may  require,  that  all  ships  which  come  to 
such  an  haven,  unload  in  such  a  place,  for  the  security  of  the  customs. 
Hard.  55. 

That  ships  shall  unload   in  a  public  place,   and   not  elsewhere. 

1  Rol.  5. 

That  tonnage  be  paid-  at  such  a  port,  more  convenient  for  the  kin^s 
officers,  and  not  prejudicial  to  the  subject.     Per  Dod.  1  Rol.  5. 

So,  a  grant  by  the  king  to  the  corporation  of  weavers  in  London, 
rendering  a  rent,  that  none  shall  intermeddle  with  their  trade,  unless  he 
be  firee  of  their  fraternity,  is  good.     Hard.  55.    Vide  post,  (D  1.) 

So,  a  grant  to  LcNidon,  that  every  one  who  brings  saleable  goods 
therb,  shalf  pay  such  a  toll,  will  be  good.     Hard.  55. 

So,  the  king  by  his  patent  may  grant  that  such  persons  shall  have  the 
sole  printing  of  books  of  the  common  law.  2  Ca.  Ch.  67.  Ace.  in 
DomoProc.  1  Ver.  120.     Skin.  234.     R.  Cart.  90. 

Or,  the  sole  printing  of  almanacks.     Semb.  2  Ca.  Ch.  66.  Skin.  234. 

Or,  d^e  printing  of  the  statute-books;  for  they  are  matters  of  state. 

2  Ca.  Ch.  76.  93.     1  Ver.  120.  275. 

Or^  English  bibles.     2  Ca.  Ch.  98.     1  Ver.  120. 
So,  by  patent,  the  stationers  have  the  sole  printing  of  bibles,  testa- 
ments, common-prayer-books.     Cart.  90. 

So,  for  civil-law  books,  school-books,  almanacks.  Cart.  90. 
But  a  patent,  granted  to  Moor  by  King  James  for  the  sol^  printing 
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of  books  of  the  common  law,  does  not  extend  to  new  books  of  the  law 
never  printed  before  the  patent.     R.  per  ten  J.  1668.    2  Ca.  Gi.  67. 

So,  if  the  king  grants  power  to  the  stationers  for  printing  such  hooks^ 
he  cannot  afterwards  grant  to  the  university  to  print  the  same  books. 
Dub.  Skin.  234. 

(The  crown  has  not  a  prerogative  or  power  to  grant  the  printing  of 
almanacks  to  the  company  of  stationers,  exclusive  of  any  oUier.  S  T. 
R.261.] 

Vide  post,  (D  1.  4.) 

(C)  Cbatge  upon  ttatie. 

(C  1.)  Customs  of  tonnage  and  poundage,  &c. 

So,  merchandizes  may  be  charged  with  customs  or  duties  to  the 
king. 

By  the  St.  14  Ed.  S.  sess.  2.  2.  merchants  shall  be  free  to  trade,  pay- 
ingtheir  customs  due. 

The  old  and  new  customs  originally  commenced  by  parliament.  Vide 
Parliament,  (H  11.) 

No  customs  are  due'but  by  common  consent  of  parliament.  Vide 
Parliament,  (H  9,  &c.) — Prerogative,  (D  43.) 
.  By  the  St.  12  Car.  2.  4.  the  parliament  grant  to  the  king  on  every  ton 
of  wine  from  France  brought  into  the  port  of  London  by  way  of  mer- 
chandize, by  a  subject  bom,  4/.  IDs. ;  by  an  alien,  6/.;  into  any  other 
port  by  a  subject,  S/. ;  by  an  alien,  4/.  10s. 

On  every  butt  or  pipe  of  sweet  wines  brought  into  the  port  of  London, 
by  a  subject,  2/.  5s. ;  by  an  alien,  S/. ;  into  another  port  by  a  subject, 
1/.  lOs. ;  by  a  stranger,  2/.  Ss. 

,   On  every  aum  of  Rhenish  or  German  wine  by  a  subject  into  any 
port,  1/.;  by  a  stranger,  1/.  6s. 

By  the  sU  1  Ann.  IS.  s.  112.  Hungary  wines  imported  by  Hamburgh 
shall  pay  as  German  wines. 

By  the  st.  12  Car,  2. 4.  on  all  mods  carried  out  of  the  king's  domi- 
nions, or  brought  into  the  same  by  way  of  merchandize,  by  subject, 
denizen,  or  alien,  poundage  of  12^  for  every  20s3  value,  according  to 
the  valuation  in  the  book  of  rates;  and  12^2.  more  per  pound  by  a 
merchant  stranger  for  native  commodities  exported,  except  such  as  in 
the  same  book  are  custom-free. 

And  by  the  same  st.  s.  3.  if  any  goods  be  shipped  or  piit  into  a  boat 
or  vessel  to  the  intent  to  be  carried  beyond  sea,  or  be  brought  fit>m 
beyond  sea  into  any  port,  &c.  by  way  of  merchandize,  and  unshippedy 
&c.  the  customs  due  not  paid  or  tendered  to  the  collector  or  his  deputy, 
with  consent  of  the  comptroller  or  surveyor  there,  or  one  of  them,  nor 
affreed  for  at  the  custom-house,  shall  be  forfeited;  a  moiety  to  the 
kmg,  a  moiety  to  him  who  shall  seize  or  sue  tor  the  same. 

(C  2.)  Due  upon  importation. 

And  therefore  the  goods  are  forfeited,  where  bulk  is  broke,  or  there 
is  a  manifest  intent  to  do  it,  before  the  customs  paid,  tendered,  or 
agreed  for.     Forst.  47.     R.  Hard.  360. 

So,  any  goods  imported  to  be  sqld,  though  they  are  taken  by  way  of 
reprisal.     K.  Cro.  £1.  534.  i 

So; 
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So^  b^the  oomiaon  law  customs  are  due  by  the  importation,  where  . 
any  act  is  done  by  way  of  merchandize;  as  bulk  broken,  part  of  the 
goods  sold,  &c.    Per  Hale,  Hard.  862. 

So,  by  the  St.  12  Car.  2.  4.  goods  on  importation  are  liable  to  cus- 
toms, though  by  the  first  rule  of  rates  they  are  not  paid  till  the  landing, 
and  for  so  many  goods  as  are  put  upon. land.     Ibid. 

And  therefore^  the  information  must  say  that  they  are  imported,  by 
mtg  of  merchandize ;  for  it  is  not  sufficient  to  say  that  they,  were  put 
upon  land  as  merchandize.     R.  Cro.  El.  534. 

[If  a  ship  is  within  the  limits  of  the  port,  it  shall  be  deemed  an  impor- 
tation; as,  if  it  be  twenty  miles  below  the  Hope,  it  is  within  the  limits 
of  the  port  of  London;    Bunb.  79.] 

[laformadon  for  treble  value^  on  stat.  8  Ann.  c.  7.  s.  SO.  fov  assist- 
ing, &c.  at  the  time  of  unshipping,  in  unshipping  wines,  lies  only  against 
persons  actually  present.     Bunb.  227.]  ^ 

[But  if  a  person,  though  not  present  at  the  running  or  carrying  to 
his  house,  afterwards  pays  the  men  for  doing  it,  it  is  a  being  concerned, 
and  information  lies.     Bunb.  247*] 

[If  the  information  is  for  assisting,  or  being  otherwise  concerned, 
tempore  esonerationis;  yet  personal  presence  is  not  necessary,  if  he  gave 
praticular  directions  when  and  where  the  goods  were  to  be  landed  and 
received.    Bunb.  277*] 

[  Wheat^meal  imported  shall  pay  duty  as  wheat  by  22  Car.  2.  Bunb. 
281.] 

[Goods  (as  wearing  apparel)  not  imported  as  merchandize,  are  not 
liable  to  pay  any  duty,,  by  1S&14  Car.  2.  c.  11.     Str.94S.] 

[Ships  taken  as  prizes  by  British  men  of  war  are  liable  to,  and  must 
pav  5/.  per  cent,  du^  charged  on  goods  by  12  C.  2.  c.  4..;'  but  though 
liable  to  other  imposts  created  since  1665,  yet  they  have  never  been* 
paid,  and  it  is  considered  as  a  waiver.     Parker,  198.] 

[But  foreign  sails  of  such  ships  taken  are  not  liable  to  Id.  per  ell  by 
12  Ann.  c^  16.  &  19  G.  2.  c.  27.';  for  when  the  ship  becomes  British^ 
the  sails  do  so  too*    Ibid.] 

(C  3.)  When  not  due. 

But  goods  wrecked  are  not  forfeited,  though  the  customs  are  not 
paid.     Cro.£1.5S4.     R.  Vau.161.    Vide  Wreck. 

So,  by  the  st.  12  Car.  2. 4.  s.  15.  prize  wines  ought  not  to  pay  ton- 
nage of  custom. 

So,  by  importation,  if  it  be  not  byway  of  merchandize;  as,  by 
default  of  victuals,  stress  of  weather,  &c  customs  are  not  due  till  land- 
ing.   Per  Hale,  Hard.  862. 

S05  if  an  agreement  be  made  for  customs,  with  the  deputy  ot  the  ' 
customer,  who  acts  as  such,  though  he  be  only  the  deputy  of  a  deputy ; 
for  the  merchant  cannot  examine  liis  authority.    R.  Cro.  £l.  584. 

So^  if  the  agreement  be  for  all  goods  generally^  Without  shewing  the 
particular  goras  imported,^  when  they  are  goods  taken  by  way  of  re- 
prisal, the  certainty  of  which  is  not  known.     R.  -Cro.  El.  584. 

So,  where  tonnage  and  poundage  is  given  by  the  st.  12  Car.  2.  4. 
viz.  12d.  per  pound,  and  by  andther  statute  an  additional  duty  of  6d. 
per  pound  is  giveni  and  5L  per  cent,  allowed  to  the  merchant  by  the 
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first  act,  the  allowance  shall  be  the  same  out  of  the  additional  da^,  for 
they  are  incorporated*     Per  three  Bar.     Hard.  849. 

So,  by  the  st  12  Car.  2.  4.  on  due  entry  made  of  wines  imported, 
12L  per  cent,  shall  be  allowed  for  leakage.  But  this  shall  ^be  upon 
entry  of  the  whole  quiuitity  put  on  board  the  ship«     R.  Hard.  ABO. 

And  by  the  same  statute,  s.  4.  if  the  goods  of  a  subject  bom  be  taken 
on  the  sea  by  enemies  or  pirates,  or  perish  in  a  ship  taken  or  perishing, 
whereof  duties  were  paid  or  agreed  for,  on  proof,  &c.  before  the  treasury 
or  chief  baron,  recorded  and  allowed  in  the  Exchequer,  and  eertificd 
to  the  officers  of  the  customs,  he»  his  executor  or  administratol*,  may 
ship  in  the  same  port  so  much  other  goods  as  those  lost  amounted  to  in 
custom,  without  paying  any  duty. 

So,  by  the  st.  12  Car.  2.  4.  s.  14.  all  wines  imported  in  London,  or 
elsewhere,  shall  be  free  from  the  duty  of  excise. 

V 

(C  4.)  Drawback  and  bounty  allowed* 

By  the  st.  12  Car.  2.  4.  s.  19.  if  wine,  for  which  the  additional  duty 
is  paid  or  secured,  be  exported  in  twelve  months  after  importation,  the 
duty  shall  be  repaid,  or  the  security  discharged.     Vide  infra* 

By  the  st.  1  Jac.  2.  4.  s.  4. 7*  importer  of  tobacco  and  sugar,  on  ex- 
portation in  eighteen  months,  shall  be  repaid  the  duties  by  mm  paid  on 
the  importation,  or  on  a  certificate  of  bond  to  export  in  four  nKMiths  bj 
the  buyer,  and  certificate  of  the  searcher,  that  they  have  been  shipped, 
and  oath  by  the  merchant  that  they  have  not  been  re-landed,  &c.  the 
security  for  duties  by  this  act  shall  be  discharged ;  but  the  duties  of  this 
act  continued  only  to  1693.  (Continued  by  7  W.  8.  10.  dll  1706,  by 
8Ann.  IS.  till  1720.) 

By  the  st.  1  W.  &  M.  sess.  2.  6.  merchant  exporting  ooflee,  tea,  or 
chocolate,  in  six  months  after  importation,  shall  be  repaid  two. thirds 
of  the  duties  by  him  paid  by  virtue  of  the  said  act 

So,  by  the  st.  9  Ann.  II.  s.  S9.  on  exportation  of  leather. 

So,  by  the  st.  2  W.  &  M.  sess.  2.  4.  on  exportation  of  East-India 
goods,  wrought  silks,  &c.  in  twelve  months  after  importation,  the  duties 
thereby  laid  shall  be  wholly  repaid,  or  the  security  vacated. 

So,  by  the  st.  4  &  5  W.  &  M.  5.  s.  6.  on  exportation  of  goods 
charged  by  that  act,  except  brandy. 

And,  by  the  st.  6  &  7  W.  S.  18.  s.  12.  on  exportation  of  glass,  stone 
and  earthen  wares. 

By  the  st.  9  W.  3.  23.  s.  9.  on  exportation  of  sugar  refined  in  Eng- 
land, 3s.  per  cent,  allowed. 

By  the  st.  1  Ann.  sess.  2.  c.  S.  s«  18.  on  exportation  of  malt,  draw- 
back of  duties  paid. 

So,  by  the  st  12  Ann.  2.  s.  21. 

By  the  st  9  Ann.  12.  and  10  Ann.  19.  on  exportation  of  hops,  soap, 
paper,  &c. 

By  the  st.  7  Geo.  20.  s.  10.  the  merchant  shall  be  entitled  to  his 
drawback,  if  he  ship  his  goods  in  three  years* 

By  the  st.  S  Geo.  7*  s.  40.  all  draMfbacks  on  any  goods  shall  continue 
till  me  duties  cease. 

But  by  the  st.  4  &  5  W.  &  M.  15.  s.  IS.  no  debenture  of  drawb^ 
shall  be  admitted  but  on  oath  by  the  real  exporter,  as  interested  in  die 
propriety  and  hazard  of  tlie  goods  exported,  or  acting  by  commission 
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is  eoooetiMd  ia  the  direcdon  of  the  voyagei  so  ai»  to  be  able  to  judge 
tfaftt  the  goods  are  reall  v  and  bandjide  ezportedf  and  not  relanded  or 
intended  to  be  relanded  • 

By  the  St  6  &  7  W.  3.  18.  ^.  12.  oath  on  exportation  of  glass,  stpi^ 
and  earthen  wares  shall  be»  that  the  duties  were  truly  paid  or  secured ; 
and  security  shall  be  given,  that  they  shall  not  be  relanded  before  the 
customer  or  conptroller  of  the  port. 

By  the  st.  7  W-  3. 10.  s.  5.  on  exportation  of  tobacco  the  debenture 
shall  be  on  parchment,  and  the  oath  printed  thereon  in  hac  verba, 
si^ed  and  sworn  by  the  exporter,  that  all  the  tobacco  there  certified, 
is  really  exported  beyond  the  seas  on  his  own  account,  or  on  account  (rf* 
A*  for  whom  he  actea  by  commistion,  and  is  not  landed,  nor  intended 
to  be  relanded  in  EngUuid, 

And  by  the  st.  8  Axua.  Id.  s.  16.  exporter,  or  other  concerned  in  re- 
landing,  &c  forfeits  double  the  value  of  the  drawback,  and  the  boats, 
horses,  &c.  used  in  it. 

And  by  s.  18.  no  debenture  shall  be  allowed  on  exportation  of  tobacco 
for  Ireland,  till  certificate^  ^.  of  landing  diere. 

(So,  by  the  st.  5  Geo.  11.  s.  5.  on  exportation  of  any  goods  for  Ire* 
land.) 

Nor,  by  s.  80,  on  exportation  of  any  tobacco  in  ships  under  twenty 
ton. 

So,  by  the  st.  6  Geo.  21.  s.  49.  if  tobacco,  enteredas  esported  for  fo- 
reign parts,  shall  be  landed  in  Ireland,  double  the  drawback  shall  be 
forfeited,  and  the  debenture  for  the  drawback  shall  become  void. 

[No  drawback  is  due  for  pepper,  unless  exported  within  the  year,  or 
prevented  by  accident.     Paricer,  266.] 

[If  the  proper^  is  changed  after  shipping  for  exportation,  the  dniw- 
back  is  lost.    'PtakeVj  266.] 

[Sfdt  shipped  for  or  landed  in  Scotland  does  not  discharge  debenture 
Parker,  269.] 

[Bark  imported  in  the  rough  state  and  pulverized  here,  is  not  en- 
titled to  the  drawbadc  on  exportation  under  27  G.  3.  c  IS.  2  Anst. 
S46.] 

[The  general  shipper  of  beer  for  exportation  is  entitled  to  the  draw-^ 
back,  whether  or  not  the  jnaster  has  sh^^ied  suflEicient  for  the  consump- 
tkm  of  the  voyage,  or  paid  the  duty  on  such  quantitv.  16  East,  376.] 
[The  price  oi  barley  at  the  port  is  the  rule  of  the  bounty  upon  the 
exportation  of  strong  beer,  and  not  the  average  price  of  barley  through- 
out the  kingdom.    Cowp.  66.] 

[If  one  bushel  of  com  is  shipped  in  time  to  get  the  bounty,  with  iih 
tendon  to  ship  the  rest  afterwards,  the  whole  put  on  board  is  entitled  to 
the  bounty  under  31  G.  3.  c.  30.     2  Anst.  444.] 

[No  bounty  is  due  under  44  Geo.  3.  c  la  s.  2.on  tjie  exportation  of 
foreign  com,  unless  the  average  price  is  published  ss  provided  by  the 
act    2  Smith,  565.] 

[The  bounty  given  by  26  Geo.  3.  c.  81.  on  the  buss  fishery  for  her- 
rings, is  not  payable  where  the  buss  lies  in  port^  and  sends  out  her  boats 
tofisb.     8  Anst.  926.] 

[Unless  a  vessel  has  proceeded  out  of  the  limits  of  the  port  with  her 
cargo,  it  is  not  such  an  exportation  of  the  goods  as  wiU  protect  the  carm 
from  duties  subsequently  impost  on  the  exportation  of  goods  of  the 
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same  nature^  although  she  is  not  only  freighted  and  afloat,  but  has  gone 
through  all  the  formalities  oF  clearing,  £c.  at  the  custom-hous^  and 
has  paid  the  exportation  duties.  And  all  such  new  imposts  as  are  laid 
on  such  goods  attach  while  the  vessel  is  water-borne  williin  any  part  of 
the  port,    2  Price,  381.] 

(C  5.)  Aulnage. 

By  the  st  de  prov.  2?  Ed.  3.  4.  is  granted  to  the  king  for  everr 
cloth  to  be  sold,  above  the  customs  due,  a  subsidy ;  viz,  for  every  cloth 
of  assise  not  in  grain,  4£^< ;  half  in  grain,  Sd. ;  of  scarlet,  6^ ;  of 
every  half  such  cloth,  half  so  much ;  but  nothing  for  cloth  less  than 
an  half  cloth,  or  made  for  the  use  of  him  and  his  fitmily,  or,  .if 
sold  again,  when  it  hath. once  paid.    . 

And  the  aulnager  shall  take  for  his  fee  of  the  seller  for  every  doth 
of  assise  a  halfpenny,  for  every  half  cloth  a  farthing,  and  no  more. 

Hie  aulnager  is  an  officer  appointed  to  measure  oy  the  aulne,  or  elly 
all  cloths,  and  collect  the  duties  for  the  cloths  so  measured.  Nom. 
verb.  AInage. 

This  statute  gives  the  first  duty  of  aulnage  upon  cloths.  Hard.  206^1 
Semb.  cont.  Hard.  214* 

By  the  stat*  11  H.  4.  6.  the  aulnager  shall  have  a  new  seal,  and  set 
it,  after  search  and  survey,  to  all  cloths  and  dozens. 

And  by  the  several  statutes  17  R*  2.  2.  1  H.  4.  13.  9  H.  4*  2.: 
llH.  4.  6.  UH.  6.  9.  IR.  3.  8.  4  Ed.  4.  1.  8  Ed.  4.  1.  and 
8  El.  2.  several  regulations  are  made  with  respect  to  the  measure 
and  sealing  of  cloths,  and  the  appointment,  office,  and  duty  of  aul- 
nager. 

By  these  statutes  the  duty  of  aulnage  shall  be  paid  for  new  cl6ths 
made  of  wool,  though  not  named  in  any  of  the  statutes.  R.  Hard* 
205*  215. 

[(C5.b.)  Other  duties.] 

[Canvas  is  linen  within  the  statutes  of  excise  imposing  duties  on 
painted  linen.     3  Price,  360.] 

[Where  canvas  has  been  previously  primed,  it  is  not  liable  to  any 
farther  duty  for  being  afterwards  painted,  the  primer  having  paid  a 
duty  in  the  first  instance,  in  respect  of  the  colour  necessarily  laid  on  in 
that  preparatory  operation.     3  Price,  360.] 

[The  scenes  of  the  theatres,  and  all  other  canvas  so  painted,  are  liable 
to  the  duties  of  excise  as  painted  linen.     3  Price,  360.] 

[By  24  G.  3.  c*  73*  the  duty  on  spirit  attaches  on  the  wash  before 
distillation.     2  Anst.  558-] 

[An  accidental  loss  of  wash,  made  for  extracting  spirits^  after  the 
duties  are  charged  thereon,  does  not  entitle  the. manufacturer  to  relief 
Irom  those  dudes,  as  for  an  overcharge  under  st.  26  6*. 3.  c*  73.  s.  1* 
7  T.  R.  56.] 

(C  6.)  Search  and  seizure  of  goods  forfeited,  and  pro- 

ceedings  afterwards* 

By  the  St.  12  Car.  2.  Id*  (made  perpetual  by  3  G.  7.)  if  any  cause 
goods  to  be  conveyed  away  before  entry  made>  and  the  customer,  &c* 

agreed 
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agreed  with,  on  oath-  before-  the  lord  treasurer,  any  of  the  barons, 
or  chief  magistrate  of  the  place  wh^re  the  ofience  was  committedi  6t 
ncKt  adjoining^  the  said  lord  treasurer,  baron,  &c.  may  issue  a 
warrant  to  any,-  with  the  assistance  of  the  sheriff,  justice  of  peace^  or 
constable^  to  enter  the  house  where  the  goods  are  suspected  to  be,  who 
may  enter  in  the  day  within  a  month  after  the  ofience;* and,  in 
case  of  resistance,  break  c^n  the  house,  and  seize  the  goods  ix>n* 
oealed. 

But  by  this  statute,  if  the  information,  on  which  the  house  is  searched, 
proves  false,  the  party  grieved  may  in  trespass  recover  his  damages  and 
costs. 

[On  an  action  against  an  officer  Hpit  a  seizure,  probable  cause  is  no 
defence;  he  seizes  at  his  peril.     Str.  820.] 

[Officer  informing,  and  with  warrant  from  commissioners  of  excise 
or  justice  of  peace,  entering  house,  is  liable  to  trespass  if  he  finds  nothinir. 
3  was.  434.] 

[Whether  commissioner  or  justice  granting  warrant  is  liable  to  action, 
if  good  ground  of  suspicion  is  not  laid  before  him.  Q.  De  Grey  C.  J. 
Semb.  cont.  Gould  J.  and  BlackstoneJ.  Semb.  pro.  The  words  of 
the  act  are,  if  he  shall  judge'  it  reasonable.     Ibid.] 

[Officer  informing,  and  with  writ  of  assistance  entering  house,  if  he 
finds  nothinfi;,  is  a  trespasser  ab  initio.     Anon.  3  Wils.  43?.] 

[On  a  writ  of  assistance,  if  the  officer  enters  without  a  constable,  he 
it*B  trespasser,  though  he  finds  uncustomed  goods ;  and,  if  in  a  town 
or  county  of  itself,  the  constable  must  be  of  the  town,  not  of  the  county 
at  large.     Anon.  3  Wils.  63.] 

After  seizure  for  any  cause,  the  officer  shall  transmit  an  account  there« 
of  to  the  solicitor  of  the  customs  in  London,  who  shall  enter  it  in  his 
book,  and,  by  a  clerk  in  the  remembrancer's  office,  shall  have  a  writ  of 
appraisement  directed  to  the  sworn  appraisers  in  the  port  of  London, 
or,  if  the  seizure  be  elsewhere,  to  the  collector,  &c.  of  the  port  where 
the  seizure  was,  or  other  persons  near,  to  make  an  appraisement.  M>  P. 
Ex.  139.  216. 

The  appraisement  shall  b^  made  by  two  or  more  upon  oath.  M.  P. 
Ex.  140.  218. 

Afterwards,  the  writ  shall  be  returned  witli  an  indenture  annexed, 
containing  the  name  of  the  seizor,  and  the  time  and  Quantity  of  the 
goods  seized,  which,  being  registered  by  the  raster  or  seizures  in  the 
port  of  London,  shall  be  returned  to  the  office  out  of  which  the  writ 
issued,  and  the  goods  shall  be  proclaimed  in  court.  M.  P.  Ex.  140. 
248. 

In  the  Inean  time  an  infonhation  shall  be  filed,  having  the  same  day, 
with  the  writ  of  appraisement,  at  the  suit  of  the  officer  who  seizes,  and 
beinff  signed  by  a  baron,  shall  be  inroUed  with  the  writ,  indenture,  and 
procuunatipn.    M.  P.  Ex.  141. 

[Regularly,  the  writ  of  appraisement  and  delivery  cannot  issue  till 
the  information  is  in ;  but  by  consent  it  may  issue  in  the  vacation,  de- 
fendant giving  security ;  and  when  the  information  comes  in,  the  court 
may  order  anew  writ,  and  the  old  appraised  value  to  be  returned  on  it. 
Bunb.  27.] 

[If  goods  are  appraised,  too  high^  the  court  may  grant  a  new  writ  of 
appraisement.    Bunb.  49.  185.] 

[If 
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[If  goods  condemned  are  bought,  and  afterwards  sazed^  tbe  condem- 
nation cannot  be  given  in  evidence,  but  must  be  pleaded.  Per  two 
Barons,  contra  one.     Bunb.  52«] 

[But  if  the  goods  have  been  sold  by  the  purchaser  to  a  third  person, 
ho  may  give  parol  evidence  of  their  being  condemned  goods.] 

[On  information  of  seizure  of  British  and  fordgn  coins,  no  need  of 
writ  of  appraisement  or  second  proclamation ;  judgment  may  be  fer  the 
coins  themselves.     Parker,  57*] 

If  no  claim  be  entered  within  dght  days,  if  the  seizure  was  in  the 
port  of  London,  if  in  another  port  within  14  days,  after  die  prodama- 
tion  made,  and  a  rule  for  it  entered  upon  the  indenture,  the  goods  are 
condemned*  and  the  seizor  shall  make  a  debet,  and  thereupon  pay  a 
moiety  of  the  appraised  value  into  the  exchequer,  whereupon  the  goods 
shall  be  delivered  to  him  by  order  of  the  commissioners  of  the  customs. 
M.  P,  Ex.  141. 143. 

[Claim,  before  writ  of  appraisement  returned,  must  be  entered  in  the 
book  in  the  office ;  but  if  after  the  return,  it  must  be  indorsed  on  the 
writ.] 

[Since  8  Ann.  the  court  will  not  make  the  claimant,  though  ia  low 
circumstances,  swear  to  his  claim,  though  of  10,000/.  value*    Bunb* 

[If  the  goods  in  one  seizure  by  two  officers  are  appraised  and  con- 
demned by  two  writs,  and  the  goods  not  particularly  described,  and  no 
nformation,  sp  no  condemnation  on  the  roll ;  though  the  goods  arc 
sold,  and  the  moieties  paid  to  the  crown  and  the  officer,  the  court  will 
set  aside  the  condemnation,  and  order  an  attachment  against  the  officers. 
Bunb.  89.] 

[Tea  was  seized,  and  part  carried  away  then,  and  the  rest  sealed 
down  and  carried  away  afterwards,  and  on  this  two  writs  of  appraise- 
ment, and  two  informations ;  which  were  not  set  aside,  the  court  being 
divided.     Bunb.  96.] 

If  upon  proclamatiou  any  one  offisrs  more  than  the  ^praised  value^ 
his  name  shall  be  recorded  upon  the  indenture,  and  chiBurged  with  the 
sum  offered ;  and  if  there  be  no  claim,  he  shall  have  a  writ  of  delivery 
sijsned  by  a  baron,  paying  a  moiety  into  the  exchequer,  and  a  m6iety 
of  the  appraisement^  and  the  sum  advanced,  to  the  seizor.  M.  P. 
Ex.  142. 

[On  seizure,  information  should  be  filed,  then  writ  of  appraisement 
taken  out ;  on  the  return,  defendant  enters  his  claim,  and  may  move 
for  a  writ  of  delivery ;  if  prosecutor  delays  filing  information,  or  suing 
writ  of  appraisement,  defendant,  on  entering  his  claim,  may  move  for 
a  writ  of  delivery ;  no  certain  rule  as  to  delay;  but  if  seizure  in  vacation, 
and  no  information  filed  next  term,  if  it  could  have  been  tried  that  term, 
it  is  ground  for  a  writ  of  delivery.     Bunb.  SO.] 

[A  bidder  shall  not  be  dischargied,  though  goods  sink  in  value,  pend- 
ing a  claim  put  in  after  the  bidding;  and  3xe  court  may  order  execution 
byjt'ja.  a^nst  him,  and  not  accept  of  the  forfeiture  of  the  bidding- 
money.  Regularly,  the  process  of  the  pipe  should  issue*  Bunb. 
76.] 

[If  the  bidder  has  been  at  expence,  the  court  will  not  rate  the  fine, 
though*a  composition  be  made  by  licence  between  >thc  officer  and  the 
claimer.    Bunb.  100.] 

[In 
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[In  rating  the  fine,  the  court  will  inquire  if  there  is  any  bidder^  and 
take  his  interest  into  consideration*    Bunb«  1 16.] 

[It  is  discretionary  in  the  court  to  ffrant  a  writ  of  deliveiy  or  not ; 
and  they  will  not  for  tobacco  stalks,  wough  wetted  at  sea.  Parker, 
196.] 

[The  court  refused  a  writ  of  delivery  for  a  ship  seized  ten  days  before, 
though  loaded  with  perishable  commoditiesy  on  a  suspicion  it  fras  going 
to  Gottenburgh.     Bunb.  21.] 

[Removing  goods  from  one  port  to  another,  without  a  permit,  is  an 
unlawful  importation,  and  not  within  the  jurisdiction  of  the  excise ;  and 
if  such  goods  are  seized  by  thfeir  officer,  on  an  information  before  diem, 
the  court  of  exchequer  will  grant  a  writ  of  delivery.    Bunb.  106.]  * 

S If  the  witnesses  for  infiNrmer  are  at  great  distance,  old  and  infirm, 
unable  to  travel  in  winter,  it  is  good  ground  to  deny  writ  of  deli- 
very of  goods  for  delay  of  prosecution  on  14  C.  2.  c.  1 1.     Parker,  92.] 

[On  seizure  of  perishable  goods,  court  has  power  to  order  sale  with- 
out consent  of  claimer.     Parxer,  70.] 

[But  pending  error,  not.    Ibid.} 

[Or,  if  it  does  not  clearly  appear  that  the  goods  are  perbhable.  Ibid.] 

I  Watches  are  perishable  goods.     Bunb.  74.] 

[The  party  may  proceed  in  the  exchequer,  or  before  the  justices; 
and  if  there  is  no  delay  in  them,  the  court  will  not  interfere.  Bunb. 
139.] 

[Justices  of  peace  have  jurisdiction  of  seizure  of  brandy,  wherever  it 
is ;  but  of  the  wagBp>n  and  horses  only,  if  they 'are  running  goods  firom 
the  water-side.    Bunb.  ISO.] 

[On  an  information  qui  tam^  for  importing  brandies  in  unsizable  casks, 
the  court  ordered  they  should  pay  duties,  though  the  statute  says  they 
shall  be  forfeited.    Bunb.  44.] 

[On  information  for  running  goods,  filed,  but  not  entered  in  the 
book,  capias  may  issue  as  the  first  process.     Bunb.  209.] 

[There  is  no  right  to  seize  contraband  goods,  unless  they  are  landed 
or  offered  to  sale ;  mere  bringing  the  ship  into  port  gives  no  right  to 
seize.    2  Wils.  257.] 

[If  goods  prohibited  firom  being  sold  in  this  country  by  st.  11  &  12 
WilL  S.  c.  10.  are  taken  out  of  a  warehouse,  and  put  on  board  a  vessel 
as  if  for  exportation,  but  in  fact  with  a  view  to  be  relanded,  they  are 
liable  to  be  seized,  though  no  attempt  has  been  made  to  reland  them. 
1  Bos.  &  PulL  Rep.  267.] 

[If  a  custom-house  officer  seizes  goods,  exhibits  information,  and  pro- 
ceeds to  condemnation,  the  right  of  action  («iacted  tQ  be  brought  in  a 
mimth  for  a  pecuniary  penalty)  attaches  in  him,  and  no  other  can 
brinff  the  action  till  a  month  from  the  condemnation.    S  B.  M.  1S67»] 

J  [Attorney-general  (as  well  as  officer)  has  costs  by  8  Ann.  c.  7*  where 
gment  for  the  king.     Parker,  91.] 

[Oa  information  for  the  king  and  the  party,  defendant  is  not  entitied 
to  judgment ;  as,  in  case  of  a  nonsuit  in  an  action  on  14  Geo*  2«  c.  17. 
Parker,  92.] 

[An  officer  may  sue  qui  tam»  &c.  though  he  has  no  right  to  any  part 
of  the  forfeiture  or  benefit  from  it] 

[  A  fortiori^  if  he  is  to  have  a  collateral  reward.] 

[In  such  case  judgment  for  the  king  alone.    Parker,  105.] 

[Information 
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[Information  for  penalty  abates  by  defendant's  death  after  trial,  and 
before  judgment,  and  this  may  be  suggested  on  the  roll,  and  confessed 
by  attorney-general  to  save  writ  of  error.     Parker,  264.] 

[The  court  stopped  an  action  because  defendant  would  not  admit  the 
seizure,  which  the  officer  could  not  prove,  though  two  terms  had  passed 
before  the  information  filed.     Bunb.  37.] 

[If  a  seizure  is  made  by  a  proper  officer,  and  a  condemnation  in  the 
exchequer,  B.  R.  will  not  examine  the  property  on  an  action  of  trover; 
but  if  by  a  stranger,  it  will.     Str.  952.] 

[An  enemy's  ship  ¥dth  prohibited  goods  may  be  seized  by  custom- 
house officer,  though  already  seized  as  a  perquisite  of  the  admiralty ; 
and  prohibition  shaii  go  against  admiralty.     Parker,  273.] 

[Prohibited  goods  (as  French  wines  in  time  of  French  war)  bought 
with  the  king's  money,  and  imported  for  the  use  of  his  fiunily,  are  not 
forfeited.     Parker,  274.] 

[On  information  of  seizure,  it  is  not  necessary  to  set  forth  the  quan- 
tity nor  kind  (because  they  are  made  certain  by  the  writ  of  apprise- 
ment);  but  in  information  ofdevenerurU  it  is  necessary,  and  for  want 
thereof,  judsment  shall  be  arrested.     Parker,  278.] 

[Where  there  is  a  penalty  which  may  be  sued  for  by  a  common  in- 
former within  a  year,  attorney-general  may  file  information  for  dis- 
covery, waiving  penalties,  after  the  year,  but  not  before ;  if  he  doth, 
defendant  may  demur.     Parker,  279.] 

[By  St.  3  G.  3.  c.  22.  all  ships  jmd  goods  (except  those  liable  to  be 
burned)  seized  by  officers  of  customs,  shall  be  sold  to  the  best  bidder, 
and  the  price  go  half  to  the  officer,  half  to  the  king.] 

[Any  vessel  not  above  50  tons,  having  foreign  spirits,  (except  two 
gidlons  a-head  for  the  crew),  or  tea  or  tobacco,  cm  board,  in  any  har- 
bour, or  hovering  within  two  leagues  of  shore,  is  forfeited,  and  shall  be 
burned,  or  used  in  the  king's  service.] 

[By  St.  5  G.  3.  c  43.  goods  paying  duty  ad  valorem,  under-rated, 
may  be  carried  by  officer  to  the  kin^s  warehouse,  the  collector  to  pay 
the  value  sworn  to,  and  10s.  per  cwt.  addition,  and  the  duties  paid  to 
the  proprietor  i  the  goods  to  be  sold,  the  money  advanced  to  be  re- 
placed, and  the  surplus  paid,  half  to  i  the  officer,  half  to  the  sinking 
fund.] 

[By  St.  9  G.  3.  c.  6.  excise  officers  may  seize  horses  and  carriages 
used  in  smuggling  foreign  spirits. 

[The  St.  26  G.  3.  c.  77.  s.  13.  which  enacts  that  no  person  shall  pro- 
secute *<any  action,  bill,  plaint,  or  information,  in  any  of  the  king*s 
courts,"  for  the  recovery  of  any  excise  penalty,  &c.  unless  prosecuted 
by .  the  attorney -general  or  some  revenue  officer,  is  confined  to  the 
superior  courts- of  record  |  and  therefore  an  information  for  a  penalty 
for  removing  wax  candles  may  be  prosecuted  before  the  commissioners, 
of  excise  by  one  not  averred  to  be  such  officer.     2  East,  362.] 

[Goods  shipped  as  for  exportation,  but  with  the  intention  of  re- 
landing  contrary  to  law,  are  liable  to  seizure,  though  on  board.   1  B.  &  P. 

267.] 

[A  seizure  as  contraband,  is  not  justifiable  before  landing,  or  offer 

for  sale.    2  Wils,  257.] 

-[(CbJdEP 
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[(Cb.)  (Bxtisit  commf0jBrtoner0.] 

'  [The  powers  of  the  oommissioiiers  of  excise  as  to  the  excise  laws 
within  the  bills  of  mortality,  and  those  of  justices  of  the  peace  in  all 
other  places,  are  co-extensive.    Dougl.  55. 

It  is  not  necessarily  essential  to  an  order  of  the  commissioners  of 
customs  made  under  the  51  Geo.  3.  to  restore  goods  seized,  that  any 
terms  or  conditions,  should  be  imposed  on  the  proprietors  by  the  order ; 
and  the  court  will  not  refose  to  stay  proceedings  on  a  writ  of  appraise- 
ment on  that  ground,  although  the  application  proceed  from  the  crown. 
But  they  will  not  quash  the  writ  if  regulatly  issued.  1  Price,  4.] 
'  [A  condemnation  of  goods  by  the  commissioners  of  excise,  is  not 
conclusive.    2  Blk.  1 1 74.] 

• 

[(C  c.)  (JBxti$t  ofiKcertf.] 

[In  searches  by  excisemen,  where  the  presence  of  a  peace  officer  is 
required,  one  reputed  to  be  an  officer  attending  the  rotation  justices  is 
not  sufficient.     2  Blk.  1 1 35.] 

[The  authority  of  a  custom-house  officer  to  seize  uncustomed  goods, 
&C.  is  not  limiteMd  to  the  precinct  to  which  he  is  nominated,  unless  so 
expressed  in  his  deputation.     13  East,  506.] 

[In  an  action  by  the  owner  of  goods  for  money  paid  to  a  custom-chouse 
officer,  to  redeem  them  from  a  seizure,  to  which,  at  the  time  of  pay- 
ment,  it  appeared  they  were  not  liable,  notice  of  action  under  st.  23 
G.  3.  c.  70.  s.  SO.  is  not  requisite.     4T.  R.  485.] 

[The  provision  in  the  st.  25  G.  3.  c.  70.  s.  30.  requiring  notice  of 
action  to  be  given  to  custom-house  officers,  is  confined  to  actions  of 
tort,  since  the  object  is,  that  they  may  tender  amends.    4  T.  R.  487.] 

[In  assumpsit  against  an  excise  officer  to  recover  back  duties  paid  to 
him ;  there  must  be  notice  of  action,  pursuant  to  st.  23  O.  3.  c.  70.  s.  30* 
4T.  R.553.]: 

[An  excise  officer  is  entitled  to  notice  of  action  under  st.  23  Geo.  S. 
c.  70.  s.  80.  if  he  believed  that  he  was  acting  in  discharge  of  his  duty, 
and  if  the  facts  which  he  supposed  to  exist  would,  had  they  existed,  have 
justified  his  conduct.  5  T.  R.  1.] 

[Semble,  an  extra  exciseman  is  entitled  to  nodce  under  the  excise 
laws,  on  actions  brought  against  him  for  any  thing  done  in  pursuance  of 
any  of  the  excise  l^ws.  ,  2  Smith,  220.J 

[An  officer  of  the  customs,  sued  in  trover  for  seizing  a  smuggling 
vessd,   and  held  to  special  bdl,  shall  not  be  discharged  on  a  com- 
mon appearance,  unless  the  true  foundation  of  the  seizure  be  shewn,  and 
that  the  defendants  are  doing  all  in  their  power  to  procure  a  cohdem-  ^ 
nation.    2  Blk.  1018.] 

[A  custom-house  officer  has  not  a  right  to  a  second  gauging  of  a 
vessel,  before  he  grants  a  permit     Loft.  204, 205.] 

[Previous  to  28  Geo.  8.  c.  70.  trespass  lay  against  custom-house  offi- 
cers, for  entering  a  house  and  searching  for  smuggled  good's^  if  none 
were  found.     SWils.  61.     2Wils.405.] 

[Trespass  lies  against  an  excise  officer  for  breaking  and  entering  the 
plaintiffs  house,  under  a  warrant  of  the  commissioners  of  excise,  obtained 

upon 
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upon  the  defendant's  own  information  of  suspicion}  which  proved  on* 
founded.     8  Wils.  434.     2  Bik.  9 12.] 

[Trover  lies  against  custom-house  officers,  for  seizing  «id  Gtrrving 
to  the  king's  warehouse  goods  not  seizable.  5  Burr*  2657*  3  Wils. 
146.] 

[If  exorbitant  fees  are  taken  by  a  custom-house  offioer,  from  the 
master  of  a  vessel^  upon  his  taking  out  a  coquet  and  bond  punuant  to 
15  &  14  Car.  2.  c.  11.  s.  7. ;  though  the  statute  imposes  the  duly  an 
the  master  personally,  the  owners  may  recover  the  excess  in  assumptive 
for  money  had  and  received.     Cowp.  805.] 

[If  an  excise  officer  pay  over  to  his  superior,  duties  received,  but 
which  the  party  paying  them  is  entitled  to  recover  back,  the  s^>erior, 
not  the  officer,  must  be  sued.     4  T.  R.  S&SJ] 

[Upon  not  guilty  in  trespass,  excise  officers  executing  a  body  warrant 
issued  by  the  commissioners,  may  give  the  special  matter  in  evidence. 
2  Blk.  1254.] 

[A  judffe's  certificate  in  an  action,  against  a  custom-house  officer  for 
entering  die  plaintiff's  house,  &c.  ana  seizing  his  goods,  ^*  that  diere 
was  probable  cause  for  theseizure^'' covers  theseizure  only;  that  ageneral 
verdict  will  clear  the  case  from  the  operation  of  st.  23  Geo.  9.  c  70.  s.  29. 
and  26  Geo.  3.  c.  40.  s.  31.     1  H.  B.  28.] 

[Onus  probandi  payment  of  duties  lies  on  the  claimer  on  prosecutions 
in  the  exchequer ;  but  in  actions  of  trespass  for  taking  the  goods,  the 
onus  of  proving  non-payment  lies  on  the  defendant    2  Blk.  813.] 

[If  an  officer  of  the  excise  pays  money  into  court,  in  an  action  duly 
instituted  against  him,  for  seizing  goods  not  exciseable,  having  omitted 
to  tender  amends  before  the  action,  he  shall  riecover  only  single  costs, 
although  the  jury  afterwards  find  a  verdict  for  him,  on  the  ground  that 
the  money  paid  into  court  was  equivalent  to  the  damages  sustained  by 
the  plaintiff.     1  H.  Bl.  244.] 

[An  action  of  trover,  like  that  of  trespass,  against  an  officer  for  goods 
seized  under  st.  26  Geo.  S«  €.  40.  ^^7.  must  be  brought  within  three 
months  from  the  original  seizure,  notwithstanding  the  pendency  of  pro- 
cess in  the  ejLthequer.     2  East,  254.] 

[The  limitation  of  three  months,  within  which  actions  against  excise 
officers  must  be  brought,  must  be  reckoned  from  the  act  of  seizure, 
notwithstanding  the  pendency  of  a  suit  in  the  exchequer.  1  H.  B.  14.] 

[The  court  will  set  aside  condemnation  of  the  subject  of  seizure  after 
the  expiration  of  the  usual  time  of  fourteen  days  allowed  for  entering 
claim,  on  sadsfactory  affidavit  of  merits.     1  Price,  48 .] 

[Tlie  court  will  not,  in  a  motion  for  an  order  on  the  officers  of  the 
customs,  decide  a  material  question  of  revenue  viz.  from  what  time  the 
exportation  of  com,  so  as  to  entitle  to  the  bounties,  is  reckoned. 
1  Anst.  269.] 

Q  (C  d.)  Ctuicom<^ouiBie.  ] 

[The  practice  (^making  prime  and  poet  entries  at  the  custom-house 
Is  illegal.     2  Blk.  963.] 


(C  e.)  d^ta- 


Restraint  of  traae.  479 

[  (C  e.)  ©tatutetf.] 

[The  distinction  between  the  excise  lawB  properly  ao  called,  and  laws 
for  raiding  inland  duties  under  the  management  of  the  commissioners  of 
the  exdsei  is  this ;  the  former  relates  only  to  liquors ;  the  latter  to  malt, 
dry  goods,  and  other  articles  which  have  been  put  under  the  manage- 
ment of  the  exdse  commisuoners.    2  T.  R.  5 10,  51 1 .] 

[The  datise  of  reference  in  the  exdse  laws  to  former  laws,  amounts 
to  this ;  that  all  the  general  powers  and  provisions  siven  and  made  in 
acts  in  pari  materia,  shall  be  virtually  incorporated  into  these  $  but 
that  sttchprovisions  as  are  always  considered  as  special  provisions  shall 
not«    2  T.  R.  510.] 

[The  words  <*  on  shore,"  used  in  st.  24  Geo.  8.  sess.  2.  c.  47.  s.  15. 
mean  on  land ;  and  therefore  an  excise  officer,  seizing  soap  in  the  exe- 
cution,of  his  oiBSoe^  at  an  inland  place,  is  within  the  scope  and  protec- 
tion of  the  act     1  B.  &  P.  187.] 

(D)  ReiBttaint  of  tratie. 

(D  1.)  By  the  idng's  charter. 

The  lung  by  his  charter  cannot  make  a  total  restraint  of  tra^e,  for 
such  a  patent  will  be  void.     8  Mod.  182«    Vide  ante,  (B). 
'  Thoufi^  it  relates  only  to  pastime  or  recreation,  &c.     1  i  Co.  87.  b. 
Vide  in  Prerogative,  (D  86.) 

Though  it  be  die  trade  of  a  merchant,  or  a  medumic  trade. 
1  Rol.  4. 

And  therefore  the  kinfi%  by  his  patent,  cannot  restrain  any,  that  be 
shall  not  trade  by  sea.     1  Kol.  4. 

Nor,  can  he  grant  to  an  abbot,  that  he  alone  shall  have  such  a  port* 
1  Rol.  5. 

So,  the  king,  by  his  diarter,  cannot  make  a  grant,  that  none  shall 
use  hts  trade  within  such  a  town,  unless  he  be  nree  of  the  same  town. 
R.  8  Co.  125.  a.     Adm.  Lut.  564.     Vide  in  E>ye-law,  (B  3.) 

That  none  practise  physic  without  a  licence  from  the  college  of  phy- 
sicians, unless  it  was  confirmed  by  parliament.  Per  two  J.  1  ^ol.  5. 
Vide  in  Physicians,  (A). 

That  all  sweet  wines  imported  into  England  be  landed  at  Southamp- 
ton, and  not  elsewhere.    2  Rol.  114. 

That  all  merchandizes  imported  into  such  a  city  be  \eh  at  the  Guild- 
hall dtere  for  40  days.    2  Rd.  118,  &c. 

That  none  shall  use  a  trade,  unless  he  be  a  member  of  such  a  corpo- 
rsAon.    Dub.  Hard.  56> 

So,  tiie  king,  by  his  charter,  cannot  grant  that  such  a  corporation, 
&c.  shall  use  a  trade  al  such  a  place,  exclusive  of  all  others  not  free  of 
the  same  corporation.  Dub.  8  Mod.  127-  R.  Hard.  108,  9.  Dub. 
Comb.  53.    R.  Skm.  861. 

Or,  that  such  and  such  deal  in  such  and  such  commodities,  eicclusive 
of  others.     2  RoL  174. 1.  45.     Vide  post,  (D  4.) 

That  A.  shall  have  the  sole  printing  of  bonds,  &c.  which  others 
printed  before.     Semb.  8  Mod.  77. 
That  only  100  persons  shall  trade  there.     1  Rol.  4. 

That 
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That  the  master,  wardens,  and  fraternity  of  Trinity  Ide  in  Ireland 
shall  have  the  sole  buying  and  selling  of  merchandizes  imported  into 
the  city  of  Dublin.    2  RoL  113. 

That  if  any  trade  to  the  Canaries,  without  leave  of  such  And  such 
persons,  his 'ship  and  goods  ^all  be  forfeited.  R.  1  Sid.  441.  1  Mod. 
18.  s  1  Vent.  47. 

That  a  corporation  shall  have  the  sole  trade  to  tlie  East  Indies, 
though  it  be  a  country  of  uifidels.  B.  cont  3  Mod.  127*  Skin.  132. 
165.  197. 223.     Vide  infra.       • 

So,  the  king,  by  his  charter,  cannot  make  a  monopoly.  Vide  post, 
(D  4.) 

But  where  a  place  for  ti;ade  is  discovered,  with  the  great  peril  of 
any  persons,  the  king  may  grant  to  them  the  sole  trade  there ;  as,  the 
trade  to  Greenland.     Adm.  1  Rol.  5. 

The  trade  to  the  East  Indies,  to  the  East  India  Company  only.  D. 
2  Rol.  115.  Semb.  1  Ver.  130.  307.  2  Ca.  Ch.  165.  R.  oont.  as 
it  seems.  Skin.  334.  361.  R.  ace.  36  &  37  Car.  2.  Skin.  132. 165. 
197.  223.     3  Mod.  127. 

[The  St.  9  &  10  Will.  3.  c.  44.  in  consideration  of  a  large  sum  of 
money  advanced  by  the  East  India  Company  gave  them  the  exclusive 
right  of  trading  there,  subject  to  a  redemption  on  the  part  of  the  public 
by  repaying  the  money  advanced,  and  giving  three  years  notice.  Se- 
veral acts  of  parliament,  in  the  reigns  of  Queen  Anne^  George  the  Se- 
cond, and  in  the  present  reign,  have  confirmed  and  continued  this  ex* 
elusive  right  of  trading,  which  has  never  yet  been  put  an  end  to.  The  st. 
33  G.  3.  c.  52.  has  brought  together  in  one  code  almost  all  the  statutes 
respecting  the  East  India  Company.  This  last  statute  has  repealed 
sucn  parts  of  the  statute  of  William  as  inflicted  pentdties,  &c. ;  and  says 
that  no  acts  or  parts  of  acts  thereby  repealed,  shall  be  pleaded  or  set 
up  in  bar  of  any  action,  &c. ;  yet  it  is  competent  to  underwriters  who 
have  subscribed  policies  on  ships  trading  to  the  East  Indies,  in  con- 
travention of  the  statute  of  William,  to  avajl  themselves  of  the  illerality 
of  such  trading  in  an  action  brought  on  the  policies.  B.  R.  T.  36 
Geo.  3.  6  T.  R.  723.  Ex.  Ch.,  £.  38  Geo.  3.  1  Bos.  &  Pull. 
272.] 

[The  sales  of  the  E.  I.  Company  being  subject  to  a  regulation  that 
any  buyer  not  making  good  the  renuiinder  of  his  purchase  money  on 
or  before  the  day  limited  for  such  payment,  should  forfeit  the  deposit, 
and  should  be  rendered  incapable  of  buying  again  at  any  future  sale^  un- 
til he  shall  have  given  satisfaction  to  the  court  of  directors;  held  that 
the  term  satis&ction  must  be  construed  to  mean  pecuniary  compensation 
for  the  non-performance  of  an  agreement  to  pay  on  an  appointed  day, 
and  that  a  buyer  having  madede&ult.on  the  day,  but  afterwards  with- 
in a  further  time  given  to  him  by  the  company,  paid  the  remainder  of 
the  purchase  money  with  interest,  might  maintain  an  action  against  the 
company  for  refusing  to  allow  him  to  become  a  bidder  at  their  sales, 
such  sales  being  declared  by  the  st.  of  William  to  be  public  and  open 
sales.     C.  P.  H.  42  Geo.  8.   3  Bos.  &  PuU.^  55.] 

[Quaere  whether  since  the  passing  of  the  stat.  18  Geo.  2.  c.  26.' which 
regulates  the  deposits,  forfeitures,  and  incapacities  of  bidders  at  the  tea 
sales  of  the  coinpany,  the  company  can  make  or  enforce  any  other  re- 
gulations 
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galatioiui'afiecdhg  those  sales  than  such  as  the  act  of  parliament  has 
enacted.  Ibid.] 

[Under  the  late  treaty  between  this  country  and  the  United  States  of 
America^  referred  to  in  st.  87  Geo.  3.  c.  97«  it  is  not  necessary  that  the 
trade  from  America  to  our  settlements  in  the  East  Indies  should  be 
direct ;  it  may  be  carried  on  drctiitously  by  the  way  of  Europe.  B.  B. 
M.d9G.  3.  8T.B.81.    Ex. Ch. K  39 G. 3.     1  Bos. &  PuU.  480.] 

So^  the  king^  by  his  charter,  cannot  impose  the  forfeiture  of  goods, 
Upon  pretence  of  a  regulation  of  trade.  1  Ver.  807.  Semb.  1  Vent. 
47.     Vide  Preroptive^  (D  88.) 

Soy  he  cannot  inhibit  the  importation  of  goods,  except  at  such  a  porL 
S  Inst.  61. 

[Chancery  will  never  estaUish  a  right  claimed  under  a  charter  fronr 
the  crown,  ull  therehas  been  an  action  at  law  to'try  the  right.  2  Atk. 
484.] 

(D  2.)  By  by-law  or  custom. 

So,  a  by-law  for  the  total  restraint  of  trade  will  be  void .    Vide  By« 

So,  a  custom  which  makes  a  total  restraint  of  trade  will  be  void ; 
as,  a  custom  that  he  shall  not  use  a  trade  in  such  a  city,  &c.  un- 
less it  be  founded  upon  some  consideradon.  Mo.  842.  Sti.  111. 
B.  2  Lev.  210,     R.  3  Lev.  241. 

So,  a  by-law,  that  he  shall  not  use  the  trade  of  a  tailor,  &C. 
without  licence,  &c.  does  not  extend  to  him  who  makes  vestments 
for  A.  and  his  fiunily,   as   a  servant  in   his  house.     R.  1  Rol.  4. 

But  a  custom,  which  restrains  trade  sub  modot  may  be  good ;  and 
therefore,  the  custom  of  foreign  bought  and  foreign  sold,  whereby 
a  mim,  not  free  of  a  ci^,  &c.  will  be  restrained  from  buying  or 
selling  goods  to  other  foreigners  within  such  city,  &c.  is  good. 
Dy.  279.  b.  R.  Jon.  16^.     Adm.  2  Rol.  202. 1. 45. 

A  custom  that  none  shall  use  a  trade  there,  unless  he  be  free  of  the 
guild.  R.  in  London,  8  Co.  125.  Dub.  whether  sood  in  another 
city.     1  Sal. ^04.     Mod.  Ca.  21.     Vide  Bv-law,  (B  8.— C  3.) 

So^  a  custom  that  none  shall  use  the  trade  of  a  dyer  in  such  a  town, 
without  the  licence  of  the  archbishop,  will  be  good.     8  Co.  125. 

So^  a  prescription,  that  none  in  the  vill  of  D.  who  holds  of  the 
manor  of  D.,  shall  bake  elsewhere  than  at  such  a  bakehouse  in  the  same 
town,  will  be  gpod.  Ow.  67.  coht.  But  it  is  said  that  the  same  case, 
was  R.  ace.  8  Co.  125.  b.     Cro.  El.  208.     1  Leo.  142. 

A  custom  that  a  butcher  do  not  sell  flesh  in  his  own  house  upon  a 
market-day  in  ji  town  where  the  prior  has  a  market,  but  must  sell  upon 
a  stall  in  the  open  market.    8  Co.  127*  a. 

(D  3.)  By  contract. 

So,  if  a  man,  for  good  consideration,  restrains  himself  from  the 
eierdse  of  his  trade  in  a  particular  place,  he  shall  be  bound  by  it ;  as, 
if  a  man,  in  consideration  that  the  plaintiff  would  buy  all  the  goods  in 
his  shop,  promises  that  he  will  not  afterwards  use  ^is  trade  in  the  same 
shop.    R.  Al.  67.    R.  Noy.  98.    R.  2  Rol.  201. 

Or,  thaa'  he  will  not  use  his  trade  afterwards  in  the  same  street  in 
London      R.  2  C^o.  597.     Per  Roll,  Sti.  811. 

So,  in  consideration  that  the  plaintiff  bought  his  decayed  wares  at 

.VoL.Vn.  li  the 
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tho  fint  pcke^  he  wfll  not  vm  hk  trade  afterwards  in  the  same  town  in 
the  country.  R.  per  three  J.  and  aff.  in  error,  2  Cro.  596.  1  Rol. 
16.  L  5a    Jon.  15.     2  Rol.  201. 

So,  in  consideration  that  the  plaintiff  had  married  his  daughter.  R* 
and  a£  in  error,  1  Rol.  17. 1- 67.     fid.  111. 

So,  in  consideration  that  he  took  his  house  for  21  years,  that  the 
defendant  will  not  suffer  the  same  trade  in  the  next  shop  during  the 
term,  is  good.     2  Cro.  926.     2  Bui.  136. 

[So,  bond,  with  condition  not  to  set  np  trade  within  half  a  mile  of 
plaintifTs  dwelling-house,  or  any  other  ^at  she,  or  her  execators  or 
administratorB,  shall  remove  to,  Co  carry  on  trade  of  a  linen-dn^r,  nor 
to  instruct  or  assist  any  other,  good ;  on  consideration  that  plaintiff  had 
taken  defeadaat  to  instruct  aiuL  maintain  without  money.  Fort  297*  • 
S.  C.  affirmed  on  error  in  B.  £.  and  in  pariiament ;  the  twehre  judges 
attending,  and  unanimous.     Str.  7S9.    Ld.  Rayro.  1456.] 

[So,  articles  not  to  set  up  a  trade  tali^t,  within  the  bills  of  morta- 
lity, on  penalty  of  44>/.,  good.     B.  R.  H.  5S.] 

But  a  promise  or  obligation,  which  binds  any  to  a  total  restramt  of 
his  trade,  is  unlawful  and  void.     Adm.  2  Cro.  596. 

As,  an  obligation  that  he  will  not  afterwards  use  the  trade  of  a  dyer. 

2  H.  5.  5. 

So,  an  obligation  that  he  will  not  buy  sheeps-trotters  of  any  person, 
with  whom  the  obligee  deals  or  shall  deal,  or  of  more  persons  than  he 
buys  of;  for  this  may  amount  to  a  total  restraint  of  Ms  trade.  R»  in 
B.  R.  T.  1  W.  &  M.     Sho.  2. 

So,  an  obligation  on  promise,  which  restrains  the  total  use  of  his 
trade  for  four  years,  will  be  void. 

Though  it  be  only  in  three  counties.     Ow.  143. 

Or,  that  he  shall  not  use  his  trade  for  four  years  in  Nottingham.  R. 
Mo.  115*     Al.  67.     R.Ow.  143. 

So,  an  obligation  or  promise,  which  restrains  the  total  use  of  a  trade 
in  a  particular  place,  is  void,  unless  it  i^pears  to  be  made  upon  good 
consideration.  Per  Holt.  Sho.  2^  R.  2  Leo.  210.  Mo.  242. 
8  Lev,  242.    £1  P.  Wms.  181.] 

So,  if  it  restrains  th^  total  use  of  trade,  though  it  be  upon  considera- 
tion.    Al.  67.     [  I  P.  Wms.  181.] 

[B.  gave  a  bond  to  A.  that  he  would  not  practise  as  a  surgeon  on  his 
own  account  for  fourteen  years  within  ten  miles  of  a  certain  place^  in 
consideration  that  A.  would  take  him  as  an  assistant  in  his  business  as  a 
surgeon  for  so  long  a  time  as  it  should  please  A. ;  and  tlie  bond  was 
holden  good  in  law.     B.  R.  H.  33  Geo.  3.    5  T.  R.  118.] 

(D4.)  Monopoly. 

By  St.  38  Ed.  3.  a  merchant  may  freely  deal  in  all  manner  of  mer- 
chandize, notwithstanding  any  charter.    2  Red.  174.  L  45.  50.. 

And  therefore,  every  grant  of  the  king,  which  tends  to  a  mouopolyf 
Will  be  void  hj  the  common  law.     1  Rol.  4. 

A  monopoly  is,  when  the  sale  of  any  merdiandiae  or  comnio^ty  is 
restrained  to  one  or  a  certain  number.^    1 1  Co.  86.  b. 

And  has  three  inseparable  consequents;  the  increase  of  the  price,  the 
badness  of  the  wares^  the  impoverisbment  of  others.    Ibid* 

And  therefore^  every  grant  wbkk  tends  to  a  monopoly^  will  be  void  i 
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«%  if  tbe  king  grants  to  A.  the  sole  making  of  caids^  &c.  for  twentynxne 
years.     R.  11  Co.  86.    8  Co.  125.  a. 

On  the  sole  making  of  ordnance  for  battery  in  the  time  of  war.  Godb. 
254. 

Th^t  he  alone  shall  carry  kersyes  out  of  the  kingdom.    Godb.  254. 

Or,  shall  have  the  sole  importation  of  cards  into  the  kingdom.  R» 
11  Co.  88. 

That  goods  shall  not  be  imported}  but  at  aach  a  port.    2  Inst*  61. 

'  >So^  by  the  St  21  Jac.  2.  all  monopolies^  and  all  commissions,  grants, 

licences,  letters  patent^  &c.  to  any  perscm,  body  politic,  &c.  foe  any  sole 

boying,  selling,  making,  working,  using  of  any  thin^,  &c.  shall  be  void* 

And  any  grieved,  &c.  may  have  an  action  on  Uie  statute  in  B.  R.^ 
C«B*>  or  Exchequer^  and  recover  treble  damages  and  double  costs. 

So,  all  monopolies  are  contrary  to  magna  charta.    2  Inst.  63. 

But  by  a  proviso  in  the  st.  21  Jafc.  2.  it  shall  not  extend  to  letters 
patent,  &c.  heretofore  made  for  twenty-one  years,  or  hereafter  to  be 
made  for  fourteen  years,  for  the  sole  working  or  making  of  any  new 
manufacture,  to  the  first  inventor,  &c.  so  as  not  contrary  to  law,  or  mis* 
cfaievous  to  the  state,  or  ^nerally  inconvenient. 

And,  any  gr^nt  to  a  city  or  corporation,  or  to  any  company,  8cc.  of 
art,  occupation,  mystery,  &c.  for  the  maintenance  or  ordering  of  trade ; 
and  letters  patent  made  or  to  be  made  about  printing,  makins  of  gun- 
powder, ordnance,  shot,  or  of  any  office  not  decried  by  proclamation, 
shall  be  of  the  same  effect,  and  no  other,  as  if  this  act  had  not  been  made. 

And  this  act  shall  not  extend  to  letters  patent,  grant,  &c.  about  allom, 
or  allom  mines,  or  to  the  fellowship  of  hoastmen  at  Newca^e,  about 
selling^  &c  sea-coal  or  pit-coal,  &c.  or  to  licences  for  keeping  taverns, 
or  seUmg  wines,  or  the  patent  to  Sir  Robert  ManseU  about  making  glass^ 
or  to  Abraham  Baker  about  smalt,  or  Lord  Dudley  about  cast-works. 

So»  there  mav  be  letters  patent  for  fourteen  years  to  the  first  user 
within  the  kingdom,  though  he  did  not  invent,  but  discovered  it  in 
fore^  parts.     Per  two  J.  Sal.  447. 

Vide  ante,  (B). 

[Chancery  governs  itself  by  this  rule,  whether  there  is  any  act  of  par- 
liament on  which  the  restriction  is  founded.    2  Atk.  484.] 

[Authors  (and  those  claiming  under  them)  have  property  in  their 
books,  lifter  publication,  in  perpetuity ;  and  they  only  have  a  right  to 
multiply  copies  for  sale^  and  may  maintain  action  against  any.  This  is 
H  common-law  right,  not  taken  away  by  st.  8  Ann.  c.  19.  Per  Mans- 
field C.  J.  Aston  J.  and  Willes  J.  contra  Yates  J.  P.  9  G.  3.  4  B. 
M.  23Q3.] 

[Writ  of  error  was  brought ;  but  plaintiff,  after  assigning  errors^ 
•ufiSsred  himself  to  be  non-prossed,  and  ii^unction  in  Chancery  waa 
granted.] 

[The  same  doctrine  was  confirmed  by  decree  in  Chancery.] 
[But  on  appeal  to  the  House  of  Lords,  this  decree  was  reversed;  the 
doctrine  now  established  is, 

[That  authors  or  their  assigns  have  not  the  sole  and  exclusive  copy^ 
right  in  perpetuity  after  having  published  their  compositions ;  but  by 
St.  8  Ann.  c.  19.  extended  now  by  54  O.  3.  c.  156,  have  it  for  fourteen 
years  from  the  publication,  and  then  the  right  returns  to  the  authors  (if 
living}  for  other  fourteen  years.] 

Ii2  ^.B. 
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[N.  B.  Previous  to  this  judgment,  the  opinions  of  the  judges  were 
taken,  and  were  as  follows : 
Five  judges,  Ti2.  Sm^the  C.  B.,  Aston  X,  Willes  J.,  Blackstone  J^  and 
Asbnurst  J.  delivered  their  opinions ; 
1.  That  at  common  law  an  author  had  the  sole  ririit  of  first  pub- 
lishing! and  might  bring  action  against  any  who  did  it  without  hja 
consent ;  2.  That  the  law  did  not  take  away  such  ru^t  cm  hb 
pnblbhing,  and  that  no  person  may  then  do  it  without  his  consent ; 
3«  But  the  author  and  his  assigns  bad  the  sole  right  in  perpetuity ; 
4.  And  diat  this  action  at  common  law  is  not  taken  away ;  5*  Nor 
this  right  any  way  impeached,  restrained,  or  taken  away  by  stat. 
8  Ann. 
With  these  five  (it  is  said)  Lord  Mansfield  ^as  known  to  con- 
cur (thoneh  he  did  not  speak,  it  being  vexy  unusual,  from 
veasons  ot  delicacy,  for  a  peer  to  support  his  own  judgment 
on  an  appeal  to  the  House  of  Lords).    It  may  therefore  be 
said,  there  were  six  of  the  twelve  judges  unanimous  on  all 
these  points. 
Two  judffes,  viz.  Gould  J.  and  Nares  J.  were  of  the  same.opinion  on  the 

1st,'  2d^  and  4th  points,  as  to  the  common-law  right. 
One  judge,  viz.  I>e  Grey  C.  J.  was  of  the  same  opinion  on  the  first 

point. 
Two  judges,  viz.  Adams  B.  and  Perrott  B.  were  of  opinion  on  the  fint 
point,  that  the  author  had  the  sole  right  of  first^  publishing  but 
could  not  bring  action  against  any  but  such  as  had  obtained  the  copy 
by  fraud  or  violence. 
One  judge,  viz.  Eyre  B.  was  of  a  contrary  opinion  on  this  1st  point, 
viz.  that  the  author  had  no  right  even  before  publishing^  and  in  all 
the  rest 
Four^  viz.  De  Grey  C.  JL,  Adams  B.,  Perrot  R,  and  Eyre  B.  were  of 
a  contrary  opinion  on  the  8d  and  4th  points,  viz.  that  publishing 
took  away  the  right. 
And  six, viz.  De  Grey  C.  J.,  Adams  B.,  Gould  J.,  Perrot  B'^  Nares  J.f 
and  Eyre  B.  were  of  a  contrary  opinion  on  the  Sd  and  5th  points^ 
viz.  that  the  common-law  right  was  taken  away  by  8  Ann. 

[So^  that  of  these  six,  only  two  concurred  with  each  other  on 
all  the  five  points^  viz.  Nares  J.  and  Gould  J.  on  one  system, 
and  Adams  B.  and  Perrott  B.  on  another,  and  the  (pinions 
of  the  six  were  diversified  six  several  ways.j 
[An  author  whose  work  is  pirated  before  the  exfuradon  of  twenty- 
eight  years  from  the  first  publication  of  it,  may  miuntain  an  action  on 
the  case 'for  damages  against  the  o£Ssnding  partjr,  aldiough  the  work  was 
not  entered  at  Stationers'  Hall,  and  although  it  was  fint  published  with- 
out the  name  of  the  author  affixed.    B.  R.  K  88  Geo.  S.  7  T.  R. 
620.] 

[An  action  lies  to  recover  damages  for  pirating  the  new  corrections 
and  additions  to  an  old  work.  B.  R.  E.  41  Gea  S.  1.  East| 
858.] 

\Bj  St.  15  G.  8.  c  53.  the  universities  in  England  and  Scotland^ 
and  Eton,  Westminster,  and  Winchester  colleoes,  may  hol^  in  perpe- 
tttity  their  copy^right  in  books  given  or  bequeaued  to  them.] 

(The  propiieloar  rf  a  print,  to  entitle  himself  to  the  benefit  .of  si. 

8  SGeo. 
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8  Gea  S.  c.  IS.  most  engrave  and  print bisnaxne,  and  the  day  of  iSrst 
publicatioD^  on  it     P«  10  G.  8.    S  Wils.  60.] 

[By  St  17  O.  3.  c.  57.  proprietors^of  prints  may  bring  action  on  the 
case,  and  recover  damages  and  doable  costs,  against  persons  copying 
their  prints  in  the  whole  or  in  part,  by  varying,  adding,  or  dimmidiing, 
without  consent.]' 

[In  an  action  on-this  statute  by  the  proprietors,  against  the  pirater 
of  a  print,  it  is  not  necessary  to  produce  the  plate  in  evidence ;  one  of 
the  prints  taken  from  it  is  su£Scient    B.  R.  M.  33  Geo*  3.    5  T.  R. 

41J 

[A  patent  was  grafted  to  A.  B.  fer  a  new  invented  method  of  using 

an  old  engine  in  a  more  ben^dal  manner  than  was  before  known.. 

The  specification  stated,  that  the  method  consbted  of  certain  principles, 

and  described  the  mode  of  applying  tho$e  principles  to  the  purposes  of 

the  invention,  and  an  act  of  parliament,  reciting  the  patent  to  have  been 

for  the  making  and  vending  certam  engines  by  him  invented,  extended 

to  A.  B;  for  a  longer  term  than  fourteen  years  the  privilege  of  making, 

constructing,  and  selling  the  said  engines.     Qu.  Whether  under  diese 

circumstances,    the*  patent  right  was  valid  ?     C.  P.  E.  35  Geo.  3* 

2  H.  Bl.  463.    B.  R.  H.  39  Geo.  3.    8  T.  K  95.  determmed  the  pa- 

tent-riffht  to  be  valid.] 

[Where  ^  monopoly  is  granted  to  one  or  more  individuals,  they  are 
bound  to  deal  with  the  public  on  reasonable  terms.     12  East,  527.] 

[Vide  Patent,  (E).] 

(D.  5.)  Restraint  by  statute. 

[Acts  of  parliament,  relating  to  trade  in  general,  are  public  acts  \  but 
an  act  whidi  relates  to  a  certam  trade  only,  is  a  private  one.  1  T.  R. 
125.] 

(D.  5.)  If  he  have  not  served  as  an  apprentice. 

So,  by  the  st  5  Eliz.  4.  none  shall  use  a  manual  occupation,  &c.  not 
then  used  by  him,  but  then  used  within  the  realm,  unless  he  shall  be 
broqght  up  therein  seven  years,  as  an  apprentice,  nor  set  any  to  work 
in  such  occupation,  unless  he  have  been  an  apprentice,  &c.  on  pain  to 
lose  for  every  default  40s.  for  every  mcmth. 

Who  are  within  the  statute. 

[This  St  against  ^cercising  trades^  without  serving  apprenticeshipj  ex- 
t^ds  to  parishes  as  well  as  corporations.  T.  30  &  31  G.  2.  1  B.  M. 
366.] 

And  this  statute  restrains  the  use  of  any  trade  without  being  an  ap- 
prentice for  seven  years,  which  was  then  used,  or  is  mentioned  in 
the  statute.    8  Co.  129.  b.     Sal.  611. 

As,  a  draper.     Hard.  54.    2  Keb.  403.    R.  Sti.  223. 

Ironmonffer.     R.  Cro.  Car.  316. 

Soap-muer.     Hard.  54. 

Knifo-haft-maker.    Ibid. 

Brewer.  R.  8  Co.  129.  b.  2  Cro.  178.  1  Rol.  10.  Dub.  2  Bol. 
190.     R.  if  it  be  in  London.    Pal.  543. 

Baker.    R.  Mo.  886.    Hob.  183.    2  Rol.  376. 

Tailor.    D.  1  Lev.  243.  * 

lid  Uphol- 


486  TRADE. 

Uphokterer.  Dub.  1  Rol.  10.   2  Bui.  191.    R.  1  Lev.  243.  Sal.  61 1. 

Point-maker.     Cro.  Car.  516. 

Spurrier.     R.  2  Cro.  179. 

Tiler.     4  Mod.  145. 

Fell-monger.     Sal.  611. 

Barber.     R.  1  Lev.  87.     2  Lev.  206. 

Cook.     8  Co.  129.  b. 

[Indictment  on  this  statute  against  a  tanner  needs  not  aver  the  want 
of  other  qualifications^  which  by  subsequent  statutes  entitle  persons  to 
exercise  that  trade  without  apprenticeship;  but  such  other  qualification 
must  be  shewn  by  defendant,  either  by  plea,  or  in  evidence.  2  B.  M. 
1035.] 

And  a  person  cannot  use  a  trade  within  the  restraint  of  the  statute^ 
to  which  he  does  not  sen'e  as  an  apprentice  for  seven  years ;  though  he 
be  a  freeman  of  the  city  of  London.    R.  1  Sand.  811. 

Though  he  be  an  alien  or  denizen.     R.  Hut.  182. 

Though  he  have  served  as  an  apprentice  to  another  trade.  R.  Sho. 
266.     Cont.  4  Leo.  9.    2  Bui.  190. 

Though  she  was  a  widow  to  a  tradesman  within  the  statute ;  for  tllat 
does  not  make  her  an  apj^rentice.  Noy,  5.  Except  where  she  assisted 
her  husband  seven  years.     Carth.  163. 

Though  he  servra  beyond  sea  for  seven  years,  if  he  was  not  bound 
by  indenture.  Per  Holt,  in  Surry,  10  W.  8.  Sid.  67.  The  bodL  seems 
cont. 

Though  he  all^e  a  custom  to  excuse  him«     Dub.  Pal.  542. 

[But  a  man  may  exercise  as  many  trades  as  he  has  worked  at,  or 
served  to,  seven  years.     2  Wils.  168.     1  Bl.  238.] 

So,  a  person,  not  apprentice  for  seven  years,  cannot  employ  others 
who  have  served  seven  years,  in  the  exercising  of  the  trade ;  for  that 
IS  usuig  of  the  trade.  K.  Sho.  24}.  8  Mod,  815.  Per  three  J.  Dolb. 
cont.    Sal.  610.     Carth.  163* 

[But  one  who  advances  a  sum  of  money  in  a  trade,  and  becomes  a 
partner,  but  does  not  meddle  in  the  manu^  exercise  of  it^  is  not  within 
the  statute  5  £1. ;  though  he  never  served  any  apprenticeship.  2  Wils. 
40.     1  Bui.  5.] 

Nor,  use  the  trade  for  himself.  Per  Holt,  Carth.  168.  Vide  post, 
(D6.) 

[Where,  by  the  constitution  of  a  corporation^  a  person  who  has 
served  a  seven  years'  apprenticeship  to  a  freeman  resiaing  in  it,  is  en- 
titled to  his  freedom ;  and  where,  by  a  bye-laV)  the  indentures  must 
be  inrolled  by  the  town-clerk  within  a  limited  time^  an  apprentice,  who 
is  bound  to  a  freeman  resident  only  occasionally,  and  wnose  service  is 
to  be  performed  at  another  place,  is  not  entitled  to  have  his  indentures 
inrolled,  nor  will  B.  R.  grant  a  mandamus  to  the  town-clerk  for  that 
purpose.     2  T.  R.  2. 

[A  single  act  of  selling  does  not  make  a  man  a  hawker,  nor  oblige 
him  to  have  a  licence.     1  B.  M.  609.] 

[One  licence  is  sufficient  for  a  person  who  travels  with  several  horses, 

though  the  intention  of  the  legislature  was  evidently  otherwise;  yet,  by 

mistake  the  word  year  is  put  for  Aorse^  and  the  commissioners  h^ve 

always  conformed  to  it.  But  note,  B.  R.  would  give  no  opinion  thereon* 

3'B.M.  1472.] 

[The 
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The  Unen  manufiRture  of  Sootlund  is  the  Knen  muiiilBctttre  of  this 
kingfdoiD;  therdbre  native  of  Scotland^  wholesale  dealer  in  Scotch 
liaens,  is  not  obliged  to  take  out  a  licenceto  carry  kis  linen  from  town 
to  town,  and  expose  them  to  sale  in  a  room  by  wholesale  only.  3  B.  M« 

iai4.] 

[A  journeyman  is  not  liable  to  the  penally  of  5  £1.  e.  4^.  4  B.  M, 
2449.     Qu«  Whether  the  master  who  employs  htm  is  not  liable.]  . 

[By  1?  G.  3.  c.  33*  dyers  in  Middlesex,  Essex,  Surry,  and  Kent,  may 
en^jioy  joumejmien  who  have  not  served  apprenticeships.] 

[By  17. G.  3.C.  55.  so  may  all  liatters.]. 

[B^  St.  18  G.  9.  c.  33.  carts  in  London  may  be  drawn  with  three 
horsesy  and  the  wheels  of  six  inches  broad  may  be  boond  with  iron^ 
and  the  name  of  the  owner  ^AbU  be  on  every  cart^  on  pain  of  4Qf.  on 
the  driver.] 

[By  29  0. 3.  c  26.  s.  16>  17.  Bo  hawker  can  expose  goods  to  sale  in 
any  part  of  a  maarket^town,  but  thepnbKe  tturket-place.  Vide  4  T.  R. 
273.] 

(D6.)  Who  not 

[But  the  st  Elisr.  4.  does  xlot  extend  to  emj^oymeats  whid^  do  not 
require  skill ;  as,  to  a  pippin-mong^^  ot  coster-monger.  R.  2  Bul» 
190.     1  Rol.  10.     Dub.  Sal.  611.      1  Vent  326.  346.    2  Lev.  206. 

Or,  a  hemp-diesser,  wod-oorinber*    R.  Cro.  Csr .  499.     Sal.  611. 

Gardener.     1  Vent.  326.    2  Bui.  191. 

[Nor  the  employment  as  a  joumeymdn*    4  Bm^r.  2449.  J 

So,  he  is  not  wiUkin  the  statute,  if  he  served  seven  years  as  an  appren* 
tiee,  thouffh  never  bomid  by  indrature.    Sal.  613. 

[Or,  if  ne  served  part  of  the  time  as  an  apprentice,  and  the  rest  as  a 
joumeymaD*    3  Keb.  400.] 

Or  served  seven  years  out  of  the  kingdom,  if  bound  by  indentnrew 
R.  1  Sal.  67. 

If  a  wife  has  asabted  her  husbandin  his  trade  seven  years,  she  may 
use  it  after  his  death.     Sko.  242. 

[Working  at  a  trade  finr  seven  years  ^ualifies^    2  Wils.  163.] 

[Service  by  an  apprentice  with  a  second  master  of  the  same  trads^ 
as  and  fay  consent  of  the  firsts  qualifieSb     3  T.  R.  608.] 

[Query,  as  to  a  capitalist  trading  without  manual  interference. 
15  East,  161.]  ^ 

If  the  master,  to  whom  the  apprentice  served,  used  such  trade,  though 
another  trade  was  his  principal ;  as,  if  a  mercer  sells  hats,  his  appren- 
tice shall  use  the  trade  of  an  batter.     Sha  242. 

So,  it  does  not  e^Ltend  to  him  who  uses  s^  trade  for  his  private  family ; 
as,  if  he  has  in  his  house  any  one  who  acts  as  a  brewer,  baker,  tailor, 
&c.  for  his  private  use.  R.  8  Co.  129.  b.  R.  11  Co.  54.  a.  Cro.  Car. 
499.     Ace.  Carth.  163. 

So»  the  statute  does  not  abrogate  the  particular  custom  of  a  town, 
&c. ;  as,  that  the  widow  of  a  tiMer  sbaU  use  the  trade  of  her  husband, 
&c    Carth.163. 

(D  7.)  Bemedy  icgainift  the  offender^ 

By  the  st.  5  Eliz.  4.  all  penalties  in  that  act,  not  otherwise  disposed 
ofj  shall  be,  one  moiety  to  tne  king,  the  other  to  such  as  will  sue  for  the 

I  i  4  ^ame 
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same  in  the  queen's  courts  of  record^  or  before  jusdoes  of  oyer  and  ter- 
xniner,  or  any  other  justice,  by  action  of  debt,  information^  .  or  other* 
wise :  and  the  said  justices,  or  any  two,  (one  being  of  the  quorum),  and 
mayors,  .&c.  of  corporations,  may  hear  and  determine  all  oSeoccB 
against  the  said  statute,  on  an  indictment  in  the  sessions  of  the  peac^ 
or  an  information,  &c. 

Provided,  all  amerciaments,  fines^  forfintures  for  any  oflEenoes  in  thia 
act,  within  a  city  or  corporation,  shall  be  levied,  &c.  by  such  person 
within  the  city,  &c.  as  shdl  be  appointed  by  the  mayor,  &c.  to  die  use 
of  the  ci^,  &c«  in  such  manner  as  any  other  amerciaments,  &c.  have 
been  used  to  be  levied,  tic  by  reason  of  any  grant  or  charter^  &c  to 
the  same  city.  See. 

And  therefore  an  indictment  lies  for  using  a  trade  contrary  to  the 
statute^ 

Or,  debt,  or  information  qui  tam^  &C     [Vide  Cowp.  8690 

And  an  indictment  or  information  lies  in  the  sessions  of  the  city,  bo- 
rough, &c.  as  well  as  of  the  county;  though  by  the  st  SI  El.  5.  suits 
for  using  an  art  wherein  not  browht^up,  oc.  shidl  be  in  the  quarter 
sessions  of  the  peace,  or  assizes  of  the  county  where  the  offisnoe  com- 
mitted, or  leet,  &c. ;  for  it  is  added,  and  not  elsewhere  out  of  the  said 
county.     R.  2  Keb.  403.     R.  SaL  S70.     Mod.  Ca.  220. 

And  an  information  qui  tamj  &c«  lies,  though  the  forfeiture  be  given 
to  the  corporation ;  for  that  only  shall  be  intended  of  the  king's  part 
R.  Cro.  Car.  316. 

But  debt  does  not  lie  upon  ftis  statute  in  the  courts  of  Westminster^ 
unless  the  oflence  was  in  Middlesex.  R.  Hob.  184.  But  Ma  886- 
reports  the  same  case  cont.  Semb.  ace  Sti.  223.  Vide  Action  upon 
Statute,  (D). 

So,  the  indictment,  &c.  is  not  su£3cient,  if  it  does  not  allege  that  the 
Irade  was  used,  5  El.  R.  Pal.  528.  Sal.  61 1.  Semb.  cont  \  for  the 
court  may  take  notice  that  it  is  an  antient  trade.    2  RoL  376. 

If  it  be  a  trade  named  in  the  st  5  El.  4.  it  shall  be  intended  then 
used,  though  not  so  allcffed.    4  Mod.  145,  6. 

Who  may  take  or  shiul  be  bound  apprentices,  and  how  punished  or 
discharged,  vide  in  Justices  of  Peace,  (B  53,  &c.) 

Vide  more  concerning  trade,  in  Action  on  the  Case  for  Deceipt,  (A  7*) 
—By-Law,  (B  3 C  3.)— London,  (N  6,  &c.)— Merchant— Navi- 
gation^ (1 1,  &C.):— Prerogative,  (D  38.)— Scotland,  (D  70 
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Vide  Parols,  (A.  21.) 
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Vide  Indictment,  (L). — Justices  op  Peace,  (D  13.)— Pisaobb^ 
(G  1,  8tc.  17,  &c.)— Pbbbogative,  (D  83,  84.)~Sbwbb8,  (G). 
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TREASON. 

Vide  ADMiBALTy,  (fi  2.) — Cofthoij>>  (M  1.) — Forfeiture,  (B  I, 
2,  8.)— Justices,  (K  1,  &c— L  1,  &€•— N  1.— X  1— S  Y  4.)— 
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(A)  €tZfptifl0f)Oalbtitlit^UtZ. 
(A  1.)  To  gcxids  and  chattels* 

Trespass  is  a  wrong  done  to  the  person,  to  the  goods  and  dhattelsj  or 
io  the  lands  and  tenements  of  another  man. 

Trespass  to  the  person  may  be  by  menace^  assanlt,  battery,  or  may- 
hem.    Of  which  vide  in  Battery,  (A— B— C— D— E)/ 

Or,  by  false  imprisonment.      Of  which  vide  in   Imprisonment 

(L2.). 
It  will  be  a  trespass  done  to  another,  if  a  man  wrongfully  takes  the 

goods  and  chattels  of  another ;  as,  if  he  takes  his  horse,  ox,  or  other 

cattle,  or  live  chattel.    F.  N.  B.  87-  M. 

[Trespass  lies  for  assaulting,  beating,  and  wounding  plaindfl^s  maire* 
Barney  452,] 

So,  ^he  takes  his  furniture,  or  other  dead  chattel. 

Ab  it  lies  de  naoi  abduetd.    F.  N.  B.  87- 1. 

So,  if  he  takes  catde  or  goods  that  belong  or  have  relatioa  lio  another 
thing ;  as,  it  lies  de  puUis  espervar.  suerwn  in  iali  bosco  suo  nidifican^ 
F.  N.  B.  86.  L. 

Of  doves  taken  out  of  his  dove-house.    F.  N.  B.  88. 1. 

De  leporibus,  phasianis^  perdkibus^  cuniculiSf  ^c»  in  >warrennd,  vet 
clauso  suo  captis  et  asportatis*    F.  N.  B.  86  M.  87.  A. 

Defsris  inparcosuo  captis  et  asportatis,     F.  N.  B.  87*  A. 

But  diis  seems  to  be  by  the  st.  W.  1.  20.     2  Rol.  550. 1. 4>6. 

Of  fish  taken.    5  Co.  34.  a.     Playter. 

So,  it  lies  deuxore  abductd  cum  bonis  viri*     F.  N.  B.  89.  O. 

Of  a  servant  taken  away,  cum  bonis  masistri.     2  Rol.  551*  1. 34. 

So,  it  lies  of  charters  tiJcen,  though  they  concern  the  fireehold  or 
inheritance. 

Of  a  bond  or  other  writing  taken.    2  Rol.  557- 1*  40^ 

Soj  it  lies  of  100  shillings  of  his   money  in  pecunia  numerata* 

F.  N.  B.  87.  M. 

Of  timber.    F.N.B.  87.  D. 

So,  de  catallis  felon,  taken  by  the  sheriff.     F.  N.  B.  91.  F. 

Of  goods  wrecked  taken  before  seizure.     F.  N.  B.  91.  D. 

Of  goods  waived  or  strayed,  before  seizure.     F.  N.  B.  91.  B. 
*CSo»  working  an  estray,  although  the  original  takmg  was  lawful. 
B.  R.  M.  2e  Geo.  3.     1  T.  R.  12.] 

So,  trespass  lies  for  an  unlawful  distress  of  goodd.     F.  N.  B.  90.  B. 

For  goods  taken  till  he  make  fine,  release^  ^c.     F.  N.  B.  87*  C. 

For  goods  destroyed ;  as,  a  mill-stone  broken.     F.  N.  B.  88.  L. 

Sheep  driven  by  a  dog,  ita  quod  deteriorate  sunt*     F.  N.  B.  89.  L. 

Hogs  driven  ita  quod  interierunt-     F.  N.  B.  89.  L. 

Of  hay  or  other  goods  burnt.    F.  N.  B.  88.  N. 

Vestment  spoilea  by  throwing  wine  upon  it.     R.  Noy,  48. 

(A  2.)  To  lands  and  tenements. 

It  will  be  a  trespass^  if  a  man  wrongfully  enters  the  house,  lands,  or 
tenements  of  another  without  his  consent  ^  and  therefore  trespass  lies  de 

dmOi  sudfractd.    V.  N.  B.  87.  D. 

For 
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Por  oiteriDg  mesmtagium  she  tenementum.    Str.  891. 

De  damo  suojracto.    F.  N.  B.  88.  K.,  91. 1. 

S(S  a  trespass  may  be  to  lands  or  tenements  by  entry  into  his  posses- 
sion.    F-  N.  B.  92.  A.  B.     2  Rol.  B56.  X. 

By  treading  down,  spoiling,  eating,  &c.  his  hay  or  com.  F.  N*  B. 
87.  G.  88.  K. 

By  cutting  down  trees,  &c.     F.  N.  B.  87.  G. 

By  hunting  in  his  dose.     F.  N.  B.  87.  A. 

By  breaking  ditches  or  hedges.     F.  N.  B.  90.  K. 

By  throwing  down  or  disturbing  the  setting  up  of  his  fold.    F.  N.  B . 

%r  I.    XI. 

By  breaking  up  a  pond.     F.  N.  B.  87*  L. 

So,  if  a  man  enters  and  does  damage  to  another^  though  he  does  not 
keep  the   possession)   as,   trespass  lies  quare   domum  vd   clausum 
Jregit. 

^  Soy  trespass  lies  for  a  wrong  to  lands  contrary  to  a  tifust  reposed  in 
him;  as,  if  a  lessee  at  will  cuts  down  timber,  or  commits  yoltintaiy 
waste.     Co.  L.  57.  a.    R.  Say.  84. 

So,  trespass  lies  for  a  wrong  to  his  liberty  or  privilege  in  land;  aS| 
quare  tDarrennam  ipshts  A.  intravitf  4r  sine  licentidjugavii^  et  lepcreSf 
cunictdoSf  phasianos,  seuperdices  cepit  ei  asporiavit*    F.'N.  B.  86.  M« 

C^tod  separalem  vel  liberampiscariam  suamjr^git^  etpiscahss  est^  Sfc. 
R.  Skm.  842.    4  Mpd.  186.    F.  N.  B.  87*  6.     Vidd  Piscary,  (A). 

[If  a  person  keeps  goods  distrained  in  the  house  longer  than  the  time 
directed,  he  is  a  trespasser  for  the  rest  of  the  time.  Str.  717.  Ld. 
Raym.  1424*] 

[Trespass  lies  against  a  landlord,  who  on  making  a  distress  for  reiit» 
turned  tne  pluntiiPs  family  out  of  possession,  and  kept  the  premises  on 
which  he  had  impounded  the  distress.  B.  R.  H.  41.  Geo.  S.  1  Eistf 
139.] 

(A  3.)  General  wrong. 

Soy  trespass  lies  for  a  general  wrong  to  another ;  aS|  if  a  man  takea 
the  servant  of  another  out  of  his  service,  and  keeps  him.  R.  8  R<d. 
556.1.15.     F.  N.B.  91. 1. 

If  A.  rescues  a  man  out  of  the  hands  of  an  officer  who  arrested  him 
for  me ;  for  he  was  my  servant  for  such  purpose.  R.  2  Rol.  SSS.  1. 25* 
Hob.  180. 

If  he  builds  a  tolbooth  upon  my  land,  without  sayings  dausumjr^i. 
R.  2  Cro.  122. 

So,  if  a  miller  takes  toll  of  him,  who  ought  to  be  free  of  toll;  for  it 
is  tantamQunt  to  having  taken  his  com.     2  Rol.  6B6. 1.  10. 

If  he  beats  the  servant  of  him  who  ought  to  have  toll,  and  obstrads 
his  taking  of  toll.     R.  2  Cro.  122. 

So,  trespass  lies  for  taking  a  son  and  heir  and  marrying  hiost  or  a 
daughter  and  heiress.     F.  N.  B.  90.  H. 

(Sfa  canon  or  monk  out  of  a  religious,  house.    F.  N.  B.  90.  G. 

Of  n  prisoner  taken  in  war,  or  of  a  villein.    F.  N.  B.  88.  A.  9U  £• 
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(B)  OBs  tDfiom  U  litg. 

(B  1.)  Trespass  guare  clausum  Jregit. 

Treipasst  quare  domum,  or  clausum  Jr^^,  lies  by  him  who  has  the 
possession  dT  an  estate  of  freehold  or  inheritance,  or  by  lease  for  year% 
or  at  will.    2  Rol.  551.  L  47.  54.    Vide  post,  (C  1.— D). 

SOf  tenant  at  will  may  haye  trespass  against  him  who  ousts  him. 
Semb.  2  Rol.  551. 1.45. 

So,  tenant  by  suflfenmce  may  maintain  trespass  against  a  stranger* 
2  Rol^551. 1.  42. 

[By  the  owner  of  the  aoil,  for  erecting  a  stall  in  a  mariceL  Str. 
1238.    Wilson,  107.] 

SOf  it  lies  by  him  who  has  only  vesturam  terra.  Co.  L,  4.  b.  R. 
Mo.  S02. 

SA.  demised  to  B.  the  milk  of  twenty-two  cows  to  be  provided  by  A., 
to  be  fed  at  A.'s  expence  on  certain  closes  belonging  to  A.;  A.oove- 
nanting  that  B.  might  turn  out  a  mare,  and  that  no  other  cattle  should 
be  depastured  there:  it  was  holden  that  the  separate  herbage  and  feeding 
of  those  closes  passed  to  B.,  and  that  B.  mkrht  maintain  trespass 
against  any  one  infringing  his  right    B.  R.  T.    5  T.  R.  529*] 

Or,  herbaghm  terra.  Co.  L.  4.  b.  2  Rol.  549.  L  20.  Dy.  285. 
Cont  S  Leo.  215.    R.  ace.  Cro.  El.  421. 

So,  by  a  lessee  of  the  pasture  of  such  a  dose.  R.  2  RoL  549.  L  25. 
Ma  802. 

By  a  flrantee  of  underwood,  though  the  soil  does  not  ther^y  pfus^ 
R.  Cro.  £1  418.    Mo.  $56. 

By  a  grantee  or  lessee  of  the  king  de  exiiibus  of  one  outlawed. 
8  Lea  213.     Mo.  802. 

But  a  commoner  shall  not  have  treq>ass  juare  clausumjregit.  Cio. 
£L  421. 

Nor,  he  who  has  a  warren  in  land.    Ibid. 

[But  it  lies  by  a  freehold-tenant  in  a  manor,  for  diflgine  iurf  in  his 
turtiaiy,  where  he  has  an  exclusive  right  to  the  turf,  thou^  not  to  the 
feeding  on  it;  not  if  he  had  only  common  of  turbary.  8  B.  M^ 
1824.] 

[An  entry  by  the  sheriff  under  aji.ja.;  sale  of  goods,""  and  keeptxig 
possession  dll  after  the  return  of  the  writ,  is  one  trespass  only.  1  Mars. 
17.    5  Taunt,  198.] 

(B  2.)  What  shall  be  a  sufficient  possession. 

If  a  man  has  possession  only  as  lessee  for  years,  or  at  will,  it  is  suf- 
fident  to  maintain  trespass  against  a  wrong-doer.  2  Rol.  551. 1.  47. 
54.     Vide  ante,  (B  1.) 

[Bare  possession  is  sufficient  to  maintain  trespass.  1  East,  244. 
4  Taunt,  547.] 

So,  if  a  stranger  does  a  trespass  to  a  lessee  at  will,  which  pr^udices 
the  land,  the  lessor  may  haye  trespass  against  him  for  the  damage  to 
the  land ;  for  the  possession  of  the  lessee  is  hb  possession.  2  RoL  551. 
L49. 

609  if  a  lessee  at  will  commits  voluntary  waste,  the  lessor  may  main-  * 

tsdn 
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tain  trespass  against  Iiim ;  for  that  amounts  to  a  determination  of  the 
wfll.     Co.  L.  57.  a,     1  Jftol.  860. 1. 50. 

If  he  diesy  and  his  heir  enters^  the  lessor  shall  have  trespass  against 
him  before  entry.    Ga  L.  62.  b.     Ourt  56,  7. 

So,  a  copyholder  who  is  only  tenant  at  will,  shall  have  trespasv^ 
trees  cat  upon  his  land.    2  Rot.  551.  t  50. 

SO|  an  intruder  upon  tlie  king's  possession  may  nMtii^titln  trespassi 
AL  7* 

So»  a  disseisee  shall  have  trespass  against  a  dissdsor,  without  re-entry, 
for  the  firstentry ;  for  the  disseisee  was  thenin  possession.  2  RoL  B6S. 
L  SO.    Co.  L.  257*  a. 

So,  if  his  estate  determines,  whereby  he  cannot  re-enter ;  as,  if  he 
was  tenant  jwr  outer  viV,  &c.  he  shall  have  trespass  for  the  vholje  time 
with  a  eofOinuando  against  the  disseisor.    2  Rol.  550. 1.  15.  20. 

So,  if  a  disseisee  re-enters,  he  shall  afterwards  have  trespass  against 
the  disseisor  with  a  coniimando  for  the  whde  time  of  his  possesstm. 
2  RoL  550. 1. 10.  554. 1.  35.    Co.  L.  257.  a. 

Or,  against  a  stranger  for  a  trespass  done  during  the  disseisin ;  for 
by  re-entry  he  revests  the  possession  in  himsdf  a&mj^fiti.  2  RoL  56^. 
L  39. 

So,  against  a  lessee,  donee,  or  feo£fee  of  the  disseisor.  R.  2  RoL 
554.  L  45.    Cont  11  Co.  51.     R.  Mo.  461. 

[One  in  possession  of  ^c^  land  under  a  lease  void  by  the  st.  5  Eliz* 
c«  20.  by  reason  of  the  rector's  non  residence,  may  moiti^ykn  trespass 
against  a  wrong-doer.    B.  R.  H.    1  East  244.] 

If  a  man  sells  his  land,  he  shall  have  trespass  for  a  wrong  dcme  be- 
fore.   2  RoL  569. 1. 20. 

(BS.)  Whatnot 

But  a  plaintiff  cannot  maintain  trespass  quare  dmuumfregUi  if  he  has 
not  actual  possession ;  though^  he  has  the  freehold  in  law ;  as,  an  heir 
shall  not  have  trespass  against  an  abator.    2  Rol.  553. 1.  45. 

[Or,  unless  he  has  the  exclusive  possessiim ;  and  therefore  it  wiU  not 
lie  for  entering  into  a  pew ;  because  the  possession  of  the  church  is  in 
the  jparson.     1  T.  R.  480.] 

If  a  wife,  tenant  for  life^  leases  ibr  years  and  dies,  the  reversioner  shall 
not  have  trespass  against  the  lessee  blefore  eatty. 

Npr,  the  heir,  if  an  husband,  seised  in  right  of  his  wlfe^  leases,  and 
then  the  wife  dies.    2  RoL  552.  L  3.        .  , 

SOf  if  the  heir  enters  upon  an  abator,  he  shall  not  have  trespass 
against  him,  for  the  wrong  before.    2  Rol.  554.  1.  17. 

So,  a  disseisee  shall  not  have  trespass  agaipst  a  disseisor  for  the  con- ' 
tinuance  in  possession,  before  his  re*entry,  except  wheif  his  estate  is 
determined,  so  that  he  cannot  re-enter.     2  RoL  550.  L  7*  553.  L  52.  . 

Though  his  entry  be  tolled  by  his  own  act.     2  RoL  550. 1.  25.  30. 

So,  before  re-entry  a  disseisee  shall  not  have  trespass  against  A.  for 
a  wrong  done  after  die  disseisin.    2  Rol.  554. 1.  2. 

So,  a  bargainee  shall  not  have  trespass  before  entry,  though  the 
possession  is  transferred  to  him  by  the  statute.    Cart.  66. 

(B  4.)  What 
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(B  4.)  What  sufficient  for  good$. 

So»  not  only  he  who  has  the  property,  but  also  he  who  ktm  the  pos» 
sessum  of  goods,  shall  maiotain  treqiass  for  the  goods  (  as,  if  a  man 
has  cattle  to  agist,  he  shall  have  trespass  against  him  who  takes  them* 
2  Rol.  551.  L  25. 

[Possession,  either  in  fact  or  in  law,  is  essential,     1  T.  R.  4750 

So,  a  lessee  of  cattle  for  a  year,  for  composting  his  land,  shall  have 
trespass  against  a  stranger.    2  Rol.  551.  L  20. 

Or,  against  the  lessor  himself,  if  he  takes  the  cattle  within  the  year* 
2  Rol.  551. 1.  22. 

So,  a  bailee  of  goods  awarded,     2  Rol.  551  •  L  31. 

So,  a  bailee  of  goods  pledged  to  him^  if  a  stranger  takes  them.- 
20  H.  7.1.  a. 

So,  if  a  stray  in  the  manor  of  B.  be  taken  within  a  year,  by  a  strangtt*, 
B.  shall  have  trespass.     20  H.  7*  1. 

So^  if  a  man  takes  the  goods  of  B.  who  afterwards  grants  them  to 
another,  yet  B.  after  the  grant,  shall  have  treq)ass  for  them.  2  Rol. 
557. 1. 52. 

[To  entitle  a  man  to  bring  trespass,  he  must,  at  the  time  when  the 
act  was  done,  which  constitutes  the  trespass,  either  have  the  actual  poa* 
session  in  him,  of  the  thing  which  is  the  object  of  tlie  trespass ;  or  he 
innst  have  a  constructive  possession  in  respect  of  the  right  being  actually 
vested  in  him ;  as,  in  the  case  of  an  estray  or  wreck)  before  seizure  by 
the  lord»    1  T.  R.  460.] 

[So»  the  executor  has  a  constructive  possession  from  the  testator's 
death.    Ibid.] 

[But  trespass  will  not  lie,  by  the  assignees  of  a  bankrupt,  against  a 
sheriff  for  taking  the  goods  of  &  bankrupt  in  execution  after  an  act  of 
bankruptcy,  and  before  the  issuing  of  the  commission,  and  after  a  pro- 
vbional  assignment,  and  notice  from  the  provisional  assignees  not  to 
sell.     Id.  475.] 

[A.  having  let  his  house  ready  furnished  to  B.,  cannot  maintain  tres- 
pass against  the  sheriff  for  taking  the  furniture  under  an  execution 
against  B, ;  though  notice  were  given  that  the  goods  belonged  to  A-, 
A.  not  having  the  possession^  trover  was  the  proper  action.  B.  R.  M. 
4  T.  R.  489.] 

If  a  man  sells  goods  at  London  to  A.  in  York,  A-  shall  have  trespass 
before  actual  taking ;  for  the  possession  is  immediately  in  him.  Latch^ 
214. 

So,  an  executor  ^hall  have  trespass  for  the  goods  of  his  testator, 
though  he  does  not  say  that  they  were  taken  out  of  his  custody ;  for  the 
possession  upon  the  death  of  his  testator  is  vested  in  him.  Per  two  J. 
2  Cro.  lis. 

SO|  trespass  lies  for  goods  taken  after  delivery  by  replevin.  2  Rol. 
569.  1. 17. 

Or,  after  retaking  by  the  owner.    2  Rol.  569. 1.  25. 

Or,  after  his  lease,  or  interest,  determined.     2  Rol.  569. 1.  80. 

If  trespass  be  done  to  goods  in  the  hands  of  a  bailee^  trespass  lies  by 
the  bailee.    2  Rol.  551. 1,  81. 

And 
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And  also  by  the  boOor^  and  he^  who  first  reoovers^  diall  Iia?6  the 
damages.    2  fid.  569. 1.  22. 

So,  trespuss  lies  by  a  sheriff  for  taking  goods  in  his  hands  tipon  exe- 
cution before  sale. 

Though^the  taking  be  by  the  defendant  himsdyT  against  whom  the  exe- 
cution was.     R.  Cro.  £1.  639^ 

So,  trespass  lies  for  the  master  of  a  ship,  who  had  the  possession  and 
was  taken  for  the  voyage,  for  a  detainer  of  it.    R.  1  Sal.  11. 

So,  trespass  lies  for  goods  taken ;  though  they  are  afterwards  altered 
inform. 

(B  5.)  General  trespass ;  by^  whom  it  lies. 

So,  trespass  lies  by  the  party  to  whom  the  wrong  is  done. 

[Tvespass  and  false  imprisonment  lies  in  England,  by  a  native  of  Mi* 
norca  against  the  governor  of  that  island,  for  an  injury  of  that  nature 
committed  there.    Cowp.  476.] 

[So,  by  one  hurt  by  the  accidental  going  off  of  a  gun.  T.  10  Geo. 
Str.  596.] 

Though  the  damage  to  him  be  only  by  ccmsecpience;  as,  it  lies  by 
an  husband  alone  for  the  battery  or  threatening  oi  his  wife^  per  qyod 
cansariium  amisti,  or  negctia  infecta  reman*^  Sec  Vide  in  Battenr,  (A). 

[So,  A.  throws  a  squib  among  the  people  at  a  market,  it  li^ts  near 
B.  who  throws  it  from  him,  C.  does  the  same,  and  it  strikes  D.  and  puts 
out  his  eye.  D«  has  trespass  vi^ai7»»  against  A.  Blackstone  J.  contra. 
3Wils.408.    2B1.  892.] 

[Trespass  vi  et  armis  lies  against  a  defendant  for  driving  his  cart  so 
fiuriously,  that  it  was  driven  with  great  force  against  the  plaintiff's 
Ouriage,  and  overturned  and  dama^  it.    B.  R.  T.    5  T.  R.  648.] 

[Trespass,  and  not  case,  lies  for  a  servant's  wilfully  driving  against 
and  injuring  another's  carriage.    B.R.M.  6TrR.  125.] 

[An  action  on  the  case,  and  not  an  action  of  trespass^  is  the  prqper 
remedy  for  an  injury  done  to  the  plaintiff's  carriage  by  the  servant  of 
the  defendant's  negligently  drivini;  his  master's  carriaire  ainin^t  it* 
C.P.   2H.BL442!]         ^  "^  "*    "* 

[If  A.  wilfully  run  his  vessd  against  B.'sj  and  damage  enstte»  B.  may 
bring  trespass;  but  if  A.  so  negligently  steer  his  vesselthat  it  runs  fou( 
of  B.'s,  then  case  is  the  proper  action.  B.  R.  8  T.  R.  188.] 
^  [A.  declared  in  case  against  B*  for  sinking  his  boat,  and  aifter  aver* 
ring  a  non-feasance  in  B.  as  the  cause^  stated  him  to  have  acted  with 
great  force  and  violence  in  accomplishing  the  injury ;  A.  recovered,  and 
on  error  brought  because  the  action  should  have  been  treqpass  and  not 
case,  and  because  the  two  actions  were  n^xed,  the  court  referred  the 
concluding  expressions  to  the  non-feasance  first  stated,  and  held  the 
declaration  sufficient  to  support  the  judgment  Ex.  Ch.  1  Bos.  &  PulL 
472.] 

[A  master  is  not  liable  in  trespass  for  tfaewilfulactof  his  servant,  dlie 
trespass  being  the  servant's,  and  not  the  master's.  B.  R.  M.  1  East, 
106.] 

[Where  one  accidentally  drove  his  carriage  against  anothei^s,  the 
remedy  is  trespass  and  not  case,  the  injury  being  immffdia*^  book  the 
act  done.    B.  R.  £.    3  East,  59$.^ 

So, 
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So»  it  liet  for  the  battery  cS  a  Bervant,  per  quod  serwihtm  amuU, 

Sof  it  lies  by  a  master  for  the  battery  of  ms  serrant,  per  quod,  &c« 
aflar  tbe  death  of  the  servant.    2  Rol«  568. 1. 42. 

By  an  husband  after  the  death  of  his  wife^  for  taking  away  his  wife 
with  the  goods  of  her  husband.    2  Rol.  569*  L  12.  . 

Or,  after  a  divorce.    2  Rol.  569.  L  10. 

[It  lies  for  procuring  by  awe^  fear,  and  influence,  contrary  to  his  own 
indination,  a  soverdgn,  independent,  and  absolute  foreign  prince,  to 
imprison  the  plaintiff     2  81.1055] 

FBy  a  woman  for  an  assault  by  defendant  to  whom  she  was  iQarried^ 
if  she  proves  a  former  marriage  to  one  alive  at  the  time  of  second  mar- 
riage. Str.  79.] 

So^  by  the  st.  4  Ed.  S.  7*  an  executor  or  administrator  sbsdl  have 
trespass  for  a  prejudice  to  the  property  of  the  testator.  Vide  in  Admi- 
nistradon,  (B  18.) 

And  by  the  st.  25  Ed.  3.  5.  the  executor  of  an  executor. 

But  tre^ass  does  not  lie  for  a  battery,  8cc.  to  the  person  of  a  testator, 
by  his  executor  or  administrator.     Vide  Administration,  (B  13.) 
.    Nor,  by  an  husband  after  the  death  of  his  wife^  for  a  battery  to  the 
wife ;  for  she  must  join.     2  Rol.  568. 1. 50. 

Nor,  by  a  father  for  the  battery  of  his  son.  Cro.  El.  55.  R.  Ray^ 
259.     Mont.  Atkins  cont. 

Or,  the  imprisonment  of  a  son.  or  daughter.     R.  Cro.  EL  770. 

[Where  a  justice  of  the  peace  maliciously  grants  a  warrant  against 
another,  without  any  information,  upon  a  supposed  charge  of  felony, 
trespass  lies  against  him.     B*.  R.H«    2  T.  R.  225.] 

[And  trespass  is  the  only  remedy.     Ibid.] 

[If  A.,  having  been  robbed,  suspect  B.  to  be  guilty,  and  take  and 
deliver  him  into  the  charge  of  a  oooistable  present,  B.,  if  innoc^it,  may 
maintain  trespass  against  A.  B.  R.  T.  6  T.  R.  315.  Vide  supra.  Im- 
prisonment, (Hs.)] 

Nor,  for  takii^  away  any  son  or  daughter,  who  is  not  an  heir.  R. 
Cro.  El.  770.    Vide  in  Guardian,  (H  5.) 

So,  if  a  wro^g  be  done  to  several  at  the  same  time,  trespass  lies  for 
each  severally,  for  the  wrong  to  him ;  for  tre^ass  is  several  in  its  nature. 
3  Lev.  354. 

[In  trespasses,  not  onlv  he  who  does  the  act,  but  he  who  commands 
or  procures  the  doing  of  it,  or  aids  or  assists  in  it,  is  a  principal.  D. 
B1.868.] 

[Thus  an  attorney  who  sues  out  irregular  process,  and  delivers  it  to 
an  officer  for  execution,  is  a  principal  treqmsser.    Bl.  866.] 

(C)  a0ain0t  tDi)om  it  Iie0. 

(C  1.)  Trespass  quare  clausumjregit. 

Trespass  lies  against  him  who  does  the  trespass,  and  all  aiding^  &c. ; 

for  there  is  no  accessary,  but  all  are  principals  in  trespass. 

So,  trespass  lies  against  each  severally,  where  many  do  a  trespass ; 

for  it  is  joint  and  several  in  its  nature. 

So, 
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So,  against  A.  simtd  cum  dhenis  aliis  ignotiit*    R.  1  Leo.  41. 

Or»  against  A.  simid  cum  B.  and  C.  R.  ocAit,  by  comnion  law ;  but  it 
shall  be  aided  as  form  after  a  verdict     1  Leo.  4>11.     S  Leo.  77. 

So,  agunst  all  who  procure  or  command  it     4  Ii^st.  817* 

Or,  against  him  who  afterwards  assents  to  a  trespass  done  ibr  his  use 
or  benefit,  though  not  privy  at.  the  time  of  doing  it    4  Inst  317. 

So,  if  he  assent  to  the  act  of  his  servant  in  seizing  goods,  he  will  be 
a  trespasser  for  misusing  of  the  goods  in  seizure,  thou^  not  privy  to  the 
misusage.     R.  Lane^  90* 

So,  trespass,  for  a  battery  in  ravishing  his  wife,  lies  against  the 
wife  and  others;  for  she  may  be  assenting.  2  Rol.  6SS.  L 55.  Bro. 
Rape,  2. 

So,  it  lies  against  A.,  who  comes  in  aid  of  B.,  though  he  does  nothing* 
2  RoL  B66. 1. 7. 

Or,  if  he  commands  B.  to  do^  though  he  be  not  present.  2  Rol«  555. 
1. 10. 

So,  trespass  lies  against  A.  if  his  wife  puts  his  catde  into  the  land  of 
another.    ^  Rol.  6SS.  L  SO. 

If  the  sheri£^  by  his  order,  takes  in  eacecution  the  goods  of  a  stranger. 
2  Rol.  558. 1. 5.  10. 

But  if  a  servant  puts  the  cattle  of  his  master,  without  his  privity^  ihto 
the  land  of  another,  trespass  lies  against  the  servant^  and  not  against 
the  master.    2  Rol.  SSS.  1. 25. 

If  the  bailiff  of  a  firanduse  takes  the  goods  of  a  stranger  in  execatian» 
trespaJBs  lies  against  him,  not  against  the  sheri£    2  Rol.  552.  L  40.' 

So^  if  the  bailiff  of  a  sheriff  detains  in  custody  after  a  supersedeasp 
treqNiss  lies  against  him,  and  not  against  the  sheriff.  R.  2  RoL  552. 
L45. 

[But  trespass  will  lie  against  the  sheriff,  if  his  officer  take  the  goods 
of  A.  on  B.Ji.fa.  agaidst  those  of  B.    Doug.  40.] 

So,  if  the  sheriff  takes  a  furnace^  &c.  fixed  to  the  freehold,  trespass 
lies  aeainst  him,  but  not  against  the  party,  though  it  is  delivered  to  him. 
R.2R0I.  556.1.  50. 

So,  if  the  sheriff  does  not  return  his  writ,  &c  trespass  lies  against 
him,  but  not  against  the  party,  or  bailiff.     Vide  Return,  (F  1.) 

So>  if  a  man  receives  him  who  has  done  a  trespass,  knowing  him  to 
have  done  so,  he  b  no  trespasser. 

If  a  man  coihmits  a  trespass  by  mistake,  or  inadvertency,  trespass 
lies  against  him;  as,  if  a  sheriff  or  bailiff  takes  the  goods  of  one  instead 
of  another.     2  Rol.  552. 1.  17.^22. 
-  Or,  arreste  A.  instead  of  B.    2  Rol.  552. 1. 25. 

Or,  attaches  A.  by  the  goods  of  B,  or  of  his  master.  2  RoL  552. 
L20. 

Though  it  be  by  the  ishewing  of  the  party  to  the  suit  2  Rol.  552. 
L  SO. 

If  an  executor  capcels  an  obligation  of  his  testator  to  A.  wh;ch  he 
finds,  supposing  that  it  is  cancell^.     R.  2  RoL  563. 1.  45. 

If  a  man's  cattle  escape  into  the  land  of  another,  against  his  will. 
2  RoL  56^.  1.  15. 

So,  if  the  cauie  of  him  in  reversion  after  the  death  of  cestuique  me^ 
&c  tve^^ass  on  the  com  of  tenant  for  life  ogainst  the  will,  of  the  owner. 
B.  2  Rol.  568.  L  20. 

VouVII.  Kk  So, 
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Soy  trespass  lies  againat  A.,  if  caltle  in  hia  coaCody  do  a  ireipiss. 
9  Rol.  MS.  L  80. 

Or,  against  the  owner  of  the  cattle  at  election.    S  Rd.  5464  L  20^ 

[Trespass  lies  against  tenant  in  possession,  after  judgment  aoaittst 
the  casual  ejector  for  the  mesne  profit%  fitm  die  time'he  has  notice  of 
lessor'^  title»  thoagh  be  lets  judgment  go  by  defiiult^  and  his  name  docs 
ndt  amearin  the  record  of  jud^nont  against  casual  gector.  R«  by  all 
Ihejudges^  2  Wilt.  115.] 

[If  a  man  has  apprentices^  and  puts  them  in  custody  in  a  locknip^ 
house,  and  they  complain  to  quarter^sessions  of  being  ill  used,  &c.and 
their  fear  of  beo^  sold  to  Guinea,  and  the  court  discharges  them,  W. 
lieutenant  of  a  man  of  war  agrees  with  them  to  serve,  and  gives  A. 
money  to  ke^  them  that  night,  and  next  morning  sends  press-gangfor 
them,  with  a  note  to  A.  to  ddiver  them,  which  he  doo,  taking  a  re^ 
ceipt;  tine^iass  viti  anms  lies  against  Wk  for  he  sent  fcaree.  S  B«  M. 
1306.] 

But  .tre^[>a88  does  not  lie  against  a  man  not  consentitig  or  aiding  to 
it ;  as,  if  A.  strikes  an  horse  upon  which  B«  is  riding,  whereby  ha 
'throws  down  another,  ircniaas  does  not  lie  aminst  B.    Sd*  6^7,  8. 

[So,  trespass  does  not  lie  against  a  pound-keeper  merely  for  receiv> 
iag  oattk,  though  die  taking  was  tortious;  for  he  is  bound  to  keep 
•WMtever  is  brought  to  him.  Otherwise^  if  he  go  beyond  his  dnty^  aad 
4ttsent  to  the  trespass.     Cowp.  476.] 

,  So,  trespass  does  not  lie  against  a  lokd,  because  his  distress  is  un- 
reasonable, or  carried  ilito  another  county  $  for  by  the  st.  Marl.  4w 
Jfon  ptmiaiurperredempiionem  y  but  there  shall  be  an  action  upon  that 
statute.     2  Inst.  105,  306. 

Nor,  by  the  equity  of  the  statute  by  a  lessee  for  years  against  the 
lessor.     20  Ed.  4«  2,  5.     R.  Dal.  3. 

Yet,  it  lies,  if  the  lessor  spoils,  or  destroys  the  goods.    20  £d.  i^ 

'.  [The  court  will  not  join  declarations  agamst  separate  persoas,  on  an 
affidavit  that  the  trespass,  if  any,  was  committed  by  all  jointly;  for.  that 
would  deprive  the  plaintiff  of  die  benefit  of  the  evidanoe  of  one  against 
the  other.    Str.  420.] 

(C  S.)  What  act  makes  a  man  a  trespasser  ab  ini&Q. 

S^,  if  a  man  has  an  authority  or  licence  given  him  by  law^  and  he 
abuses  it  by  mbfeasanoe,  he  shall  be  a  trespasser  ab  iniiio;  as»  if  a 
man  who  takes  a  distress,  works,  or  kills  it.  8  OO.  146.  Vide  in 
Distress,  (D6.) 

[If  aH  officer  attach  goods,  and  ioonttnue  possession  of  Ae  houae^  or 
keep  the  goods  therein  for  a  long  and  unreasonable  time,  without  re- 
inoving  imm  .to  a  place  for  safe  custodyi  he  is  a  trespasser  ab  initio. 
2  Bl.  1218.] 

If  a  lessor,  who  enters  to  view  if  waste  be  donsv  dami^gefe  the  house. 
2  Rol.  561. 1.  27. 
.     Or,  stays  there  all  nig^t    2  Rol.  561.  L  87* 

[Party  distraining,  not  a  trespasser  ab  initio^  by  reason  of  aubsa^pMIt 
irrwulisii^.] 

if  a  commoner  enters  to  view  idsoattfe^  and  onto  down  lraa%  kiu 
8  Co.  146.  b. 

5  .  .  If 
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If  a  purveyor,  who  takes  my  cattle  for  the  king's  house^  seUs  them. 
2RoL561.K29. 

If  a  searcher  unpacks  stofis,  and  puts  them  in  the  dirt,  whereby  they 
are  damaged.     R.  fi  Rol.  561.  L  80.     Lane^  90. 

8o^  if  his  servant,  or  assistant,  does  it,  wi^out  his  Afedion.  2  Rol. 
563. 1. 5*     Lane,  90* 

If  a  man  enters  a  tavern,  and  eootinttes  there  all  n%ht  against  the 
will  of  the  tavemer.    2  Rd.  561.  K  35. 

If  a  man  wHl  impark  goods  distrained  after  amends  tendered.  2  Rol. 
561. 1.  45.    Semb.  cont  8  Co.  146.  b. 

[If  a  man  converts  a  bog  taken  damaffe-feasant     8  Wils.  20.] 

If  the  lord  of  a  manor  works  a  stray  withm  the  year.  R.  2  Rol.  562. 
K15.    VideinWaife^(F). 

[Altbouffh  the  origintil  taken  be  admitted  to  be  lawfid.  1  T^  R.  12.] 

Or,  the  lord  of  a  mir  or  market  woiks  a  hofse  distrained  for  toB. 
2  Rol.  562.  L  20. 

6o^  if  thebailiA  of  a  town  who  by  custom  seise  aalud^  tx  non- 
payment of  a  custonuuy  duty  for  hides  of  all  oxen  killed  and  sold' 
within  the  town,  tan  it,  to  prevent  putrefiietion^  R.  2  Roi.  562. 
1.25. 

So^  if  the  sheriff  does  not  return  a  writ  where  he  ought,  or  makes  a 
fidie  return.    2  Rd.  BBS.  1. 15.  20.    Vide  m  Retom,  (F  1,  &c.) 

If  a  sherifi^  or  any  in  his  aid,  makes  replevin  after  a  claim  of  pro* 
pertv  notified  to  him  by  the  owner.    R.  Mod.  Ca.  68.  189. 

If  an  escheator  takes  the  goods  of  one  outlawed  after  a  writ  cfe  non 
motesUindo  Aepm  to  him.     8  H.  7. 1. 

So»  if  a  man  abuses  a  trust  or  confidence  reposed  in  him,  be  w91  be 
a  trespasser  ab  initio;  as,  if  lessee  at  will  commits  voluntary  wasta,  by 
throwing  down  a  houses  cutting  down  trees^  ftc.  Go.  L.  57*  a. 
5  Co.  18.  b.    2  Rol.  555.1.  ult.     R.  Mo.  248. 

If  a  shepherd  kills  sheep  committed  to  his  care.    Co.  L.  57- 

Or,  for  a  special  purpose ;  as  to  plough  or  dung  his  land.  2  Rol* 
556. 1.  5. 

If  a  servants  or  assistant,  intrusted  to  sdl  goods  in  a  diop>  embeades 
than  to  his  own  use.  R.  1  Leo.  87-  R.  Mo.  248. 
'  So,  if  aman  has  colour  of  an  authority^  and  afterwards  it  is  vacated 
and  declared  to  be  null,  he  will  be  a  trespasser  ab  initio;  as  if  a  man 
obtains  iudgment  irregularly,  and  afterwards  takes  out  execution,  the 
party  (though  not  die  oflfoer)  will  be  a  trespasser^  if  the  judgment  be 
vacated.    R.  I  Lev.  95.  but  Twisd.  dub. 

So,  if  a  man  has  an  authority  given  by  statute  and  does  not  pursue^ 
or  abuses  his  power;  as^  if  a  man  having  anthcmty  bv  the  st  2  W.&  M. 
to  sell  a  distress  for  rent^  if  it  be  not  replevied  wioun  five  days  after 
notice^  &c.  seUs  it  without  notice  given.    Adm.  4  Mod.  891. 

[If  a  man  puts  catde^  which  he  impounded  damage-feasant,  into  the 
nett  pound  which  happens  to  be  in  another  county^  it  does  not  make 
him  a  trespasser,  but  he  is  subject  to  the  penalty  of  st.  1  &  2  P.  &  M. 
1. 12.  Sir.  1272.] 

[Beasts  dying  after  put  in  the  pound,  does  not  make  a  man  trespasser 

ab  initio  I  but  case  will  lie.  2  Wils.  818.] 

« 

Kk2  (D)  «J5«n 
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(D)  (lllf)en  tre0pa00  tioe0  not  tie. 

"[Trespass  does  not  lie  for  a  non-feazance.    D.  Ld.  R.  188«] 

[As  for  not  removing  tithes.     D.  Ld.  R.  188.] 

But  a  man  shall  not  be  charged  in  trespass  for  goods  which  he  had 
by  the  delivery  of  the  party  himself,  except  where  by  a  wrongful  act  he 
makes  himself  a  trespasser  ab  initio;  as,  if  A.  delivers  goods  to  B*  for 
custody,  who  afterwards  will  not  re-deliver  them,  trespass  does  not  lie 
against  B.     2  Rol.  555. 1.  27. 40. 

[Trespass  does  not  lie  where  an  inclosure  act  gave  the  commissioners 
power  to^t  out  and  make  roads,  &c.  and  directed  that  the  esqpenoes 
of  making  and  repairing  those  roads  and  all  other  expences,  sh<Nild  be 
borne  by  the  proprietors  in  certain  propoVtions,  to  be  ascertained  by  the 
commissioners  in  one  general  rate ;  and  then  gave  an  appeal  to  the 
sessions  where  the  parties  thought  themselves  aggrieved ;  but  the  partv 
thinking  himself  aggrieved  must  appeal  to  the  sessions.  B.  R.  £• 
B  T.  R.  182.] 

So,  if  A.  permits  his  goods  to  remain  with  B.  for  his  own  use,  and  B. 
delivers  them  to  C.  to  carry  to  another  place,  trespass  does  not  lie  by  A. 
against  C.     2  Rol.  555. 1 35. 

Nor,  for  goods  which  come  to  him  by  authority  in  law,     2  RoL  555* 

1  4S.     Vide  ante,  (C  2.) 

.  As  if  A*  takes  goods  by  delivery  of  the  sheriff  upon  a  replevin* 

2  Rol.  555.  L  45.  565.  I  45. 

Or,  takes  them  upon  an  execution,  though  it  be  not  regularly  made. 
2  RoL  556. 1.  50. 

Upon  a  sale.     R.  2  Rol.  556. 1.  52. 

If  a  constable  takes  goods  waived  for  the  use  of  the  owner,  though  be 
afterwards  refuses  to  deliver  them  to  him,  trespass  does  not  lie,  but 
detinue.     R.^  Rol.  555. 1.  50.  561.  K  40. 

Nor,  for  ^;oods  which  a  man  takes  only  for  security  for  the  use  of  the 
owner;  as,  if  goods  are  thrown  by  tempest  into  the  sea,  and  a  stranger 
takes  tbem,  and  delivers  them  to  the  servant  uf  the  owner  for  hinu 
2  Rol.  555. 1. 47. 

So,  the  master  of  a  barge  in  a  tempest  may  throw  g4iods  into  the  sea 
for  the  safety  of  the  passengers.     R.  2  RoL  567.  L  5. 

Nor,  for  goods  which  a  man  has  lawfully,  though  the  possession  of 
him  from  whom  he  had  them  was  wrongful;  as,  if  A.  takes  the  horse 
of  another  and  sells  him  to  B.,  trespass  does  not  lie  agaiijist  B.  2  Rol. 
556.  L  52. 

So,  if  a  man  has  licence  or  authority  from  the  plaintiff  himselC  tres- 
pass does  not  lie  against  him,  though  he  abuses  his  licence  by  misfea- 
sance.     R.  8  Co.  L46.b. 

So,  if  a  man  has  licence  or  authority  by  law,  and  afterwards  does  not 
do  what  he  ought,  trespass  does  not  lie  against  him ;  for  non-feasance 
does  not  makd  him  a  trespasser  eUf  initio.     R.  8  Co.  146.  b« 

As,  if  after  a  distress,  the  rent  or  sufficient  amends  are  tendered^  trel* 
pass  does  not  lie ;  though  the  party  refuses  delivery  of  the  gop^s  dis- 
trained.    8Co.  146.b. 

[Trespass  does  not  lie  against  excise-officers  wli(ienter  into  a  person's 
house  by  virtue  of  a  legal  warrant  to  search  for  smuggled  goods^  though 

none 
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none  be  found ;  but  case  lies  For  maliciously  obtainiiig  onexecuting  the 
warrant.     1  T.  R.  5SS.] 

[Nor,  for  taking  excessive  distress ;  but  a  special  action  on  the  statute 
of  Marlbridge.      Str.851.     1  B.  M.  579.] 

[Unless  (he  distress  is  of  gold  or  silver,  which  are  ofra  certain  known 
valuer  and  even  the  measure  of  the  value  of  other  things.    Cited  supra.] 

If  a  man  cooies  into  a  tavern,  or  common  inn,  and  afterwards  refuses 
paying  for  wine.     R.  8  Co.  146.  b. 

If  a  sheriff  after  an  arrest  refuses  boil.  R.  2  Rol.  56 1 . 1. 50. 562. 1.10. 
Cro.  Car.  196.    Vide  Bail^  (K  6.) 

So,  trespass  quare  clausumjregitj  or  general  trespass^  does  not  lie 
where  damage  is  done  to  a  privily  or  liberty  which  a  man  has  in  the 
soil  of  another ;  but  he  may  have  an  action  upon*'tlie  ^Jase ;  as,  a  com- 
inQuer  shall  not  have  trespass  for  damage  to  the  soil  or  grass.  Vide  in 
Common,  (H — I.) 

So,  ifa  man  has  a  free  warreti'  in  the  land  of  B.*  he  shall  not  have 
trespa^.  for  that  iatibula  liberie  wdfrenna  siue  proHravki  &c.  per  quod 
cunieulif  &c  interierunt.     R.  2  Rol.  55Q.  1. 45. 

So^  trespass  does  not  lie,  where  the  damage  accrues  to  the  goods  by 
his  own  neglect  or  default;  as,  if  A.  gives  licence  to  B.  tti  put  hay,  &e. 
upon  his  land  till  it  can  be  sold,  and  afterwards  leases  the  landao'C, 
trespass  does  not  lie  by  B.  if  his  hay  be  consumed  by  the  cattle  of  C.-^ 
for  he  ought  to  secure  the  hay  at  his  peril.     R.  2  Rol.  148.  152. 

So,  trespass  does  not  lie,  where  the  act  is  not  against  the  peace,  or 
wrongful^  but  the  effect  of  cunning  or  contrivance ;  asy  if  a  man  pro- 
cures  the  servant  of  another  to  go  out  of  his  service,  and  then  retains 
him,  but  does  not  take  him  away.     2  Rol.  556^.  1.  1?. 

So,  trespass  does  not  lie  f^rainst  the  servant^  if  he  departs  out  of  tlie 
service  of  his  master,     2  Rol.'  556. 1. 20. 

Soi  trespass  does  not  lie  for  a  lawful  act,  though  in.  consequence 
damage  is  done  to  another ;  as,  if  a  man  fixes*  a  spout  to  his  house, 
which,  upon  rains^  throws  water  upon  the  wall  of  another ;  but  ther^ 
may  be  an  action  upon  the  case.  R.  2  Mod.  Ca.  272.  [Str.  684. 
2Ld.  Raym.  1399.     Fort.  212.] 

[So,  trespass  does  not  lie  for  an  imprisonment  which  was  merely  in 
consequence  of  the  capture  of  a  ship  as  prize,  though  the  ship  shall 
have  been  aflerwards  acquitted.     Doug.  594.] 

[Trespass  does  not  lie,  ifa  ship  be  seized,  as  forfeited  by  the  naviga- 
tion act  12  Car.  2^  c.  18.  by  a  governor  of  a  fbrcign  country  belonging  to 
Great  Britain,  although  he  has  not  proceeded  to  condemnation ;  for  by 
the  forfeiture  the  property  is  divested  out  of  the  owner.  B.  R. 
5T.  R.  112. 

So,  trespass  does  not  lie  for  an  act  which  is  felony ;  as,  for  a  batteiy, 
of  which  the  party  dies  within  a  year.  2  Rol.  557*  1«  5f  Vide  Action 
upon  the  Case,  (B  5.) 

For  taking  goods  which  was  a  robbery,  if  it  appears  to  be  a  felonious 
taking.    R.  2  Rol.  557:  L  10.     1  Mod.  288.  ^ 

If  it  appears  upon  evidence,  or  by  plea.  Semb..2  BjcL  557 >  h  10. 
50..    R.  1  Mod,  283.  • 

For  breaking  a  house  and  taking  money,  for  which  he  was  con* 
victed  of  burguury*    Dub.  Jon.  148. 

But  if  a  man  prosecutes  for  the  felony^  and  the  party  is  acquitted 
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or  burned  in  the  iMnd,  lie  may  hare  treapaat;  for  he  has  done  nrkat 
the  law  required  against  him  for  the  felony,  mid  then  the  trcq>a«t  r^ 
mains.     R.  2  RdL.  SSI.  1 2S.    R  Jon.  150. 

S09  if  the  defendant  pleads  a  conTiction  of  fdony,  it  is  no  bar ;  for 
the  plainti£P  was  not  a  party,  and  therefore  not  estopped  by  the  record. 
Semb.  2  RoL  557.  L  10. 

So,  if  he  pleads  a  conviction  unoertainly.  R.  per  three  J.  Jon.  147. 
Latch,  145. 

So^  in  trespass  for  taking  goods,  if  it  does  not  appear  by  the  declara- 
tion, &c.  that  the  taking  was  felonaoos,  the  debnaant  cannot  say  so. 
R.  1  Mod.  2gS. 

80,  trespass  does  not  lie  against  a  man  far  taking  goods  wUdi  he 
found,     R.  2  RoL  6B5.  L  50. 

Unless,  after  the  finding,  he  embeasles  the  goods.  R.  2  Rol.  563. 
1. 45. 

For  throwingr  down  a  nuisance.     2  Rol*  565. 1.  50. 
Sob  treqpass  ooes  not  lie,  if  cattle  enter  the  chise  of  another  forwaiit 
of  repair  of  the  fences.     2  RoL  565.  L  SO. 

If  a  man  enters  land  to  drive  back  his  cattle,  esaqml  thitherforwant 
of  fences.    2  RoL  565. 1.  35. 

Or,  to  drive  back  wild  beasts,  escaped  for  want  of  paling  against 
a  forast.    2  RoL  565.  1.  40. 

Or,  to  retake  his  goods,  carried  thither  by  the  oeoopier  of  the  land. 
2  Rol.  565. 1. 54. 

But  it  is  not  justifiable  to  enter  land  with  cattle;  because  it  lies  open 
to  the  highway.    2  Rol.  565.  L  47* 

Or,  to  enter  to  seardi  for  goods  stolen,  without  reason  of  suspicion 
that  they  are  there.     R  2  Rol  565. 1.  15. 

Or,  to  enter  upon  a  common  report,  that  his  trees  ds^  up  are  carried 

-,  that  not  being  fdony.    R.  2  RoL  564. 1.  SO. 
Or,  to  enter  finr  vetakinff  goods,  which  he,  who  holds  diem  in  oom- 
mon  with  me,  put  there ;  for  though  a  tenant  in  cosnmon  may  retake 
goods  in  comuKmy  when  the  othertakes  them,  yet  he  cannot  justify  a 
trespass  to  do  it.     R.  2  RoL  566.  L  SO. 

So,  if  aman  imprisons  me,  of  his  own  wrong,  I  may  instify  the 
br«ddng  of  windows  or  doors  to  j^  out ;  for  it  was  his  fenlt.    2  Rol. 

566.  L  5. 

If  a  man,  by  neglect,  suflfershis  house  to  be  on  fire^  I  may  pull  it 
down  for  the  sa%ruard  of  mine  ai^oining.    2  Rol.566.L9. 

Hamantakesanhandfidofgninfrooimyheap^  Imaytakeusmudi 
fix>m  his  heq>.    R.  2  Rol.  566.  L  12. 

If  a  man  throws  his  grain  or  money  to  my  heap,  I  may  take  the 
whole.     R.  2  RoL  566.  L  15. 

If  cattle  or  goods  are  damage  feasant^  I  may  drive  or  remove  them 
out     R.  2  Rol.  566.  L  20.  36.     R.  4  Co.  88.  b. 

But  I  cannot  lull  or  damage,  them. . 

Nor,  can  I  kill  a  tumbler  hunting  in  my  warren.    R.2Rol.567.LS5. 

So,  if  aman^lb  me  all  his  trees,  Ishall  have  liberty  to  oome  upon  the 
land,  to  cut  them  down,  and  carry  them  away  when  I  please.  R.  2Rol* 

567.  L  40. 

So,  a  grantee  of  a  water-pipe,  8cc  ^mU  have  liber^  to  mend  it 
2  Rol.  567.  L  45. 

An 
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An  executor  has  liberty  to  enter  to  take  the  timber  of  tlie  deceased* 
S  Rol.  564. 1.  25. 

A  reversioner,  &c  to  view  waste,  if  he  4oes  not  break  a  door  or 
window.     2  Rol.  66S.  1.  6. 

If  cattle,  in  passage  on  the  highway^  eat  herbs  or  com  rapiimet 
sparsm  against  the  will  of  the  owner,  it  will  excuse  the  trespass.  R, 
2  RoL  556. 1.  55. 

[But  if  defendants  enter  planitiff's  close,  where  there  is  no  fbo^thy 
and  adjoining  to  his  paddock,  with  guns  and  dogs,  dog  runs  into  the 
paddodc  and  kills  a  deer }  trespass  lies,  far  it  cannot  be  called  involun- 
tarj.    4  R  M.  209S.] 

But  treqiass  is  not  excused  on  pretence  of  charity ;  as,  if  a  mother 
enters  the  house  of  another,  to  visit  her  sick  daughter  there,  without 
asking  leave.    R.  2  RoL  567.  L  15. 

Or,  on  pretence  of  sport;  as,  for  the  hunting  pf  a  fox  or  badger- 
R.  though  it  be  for  the  public  good.    2  Rol.  558.  B. 

[But  a  man  ma^  justify  a  trespass  in  IbUowing  a  torn,  with  houad^ 
over  the  grounds  or  another,  if  he  does  no  more  thao  is  necessary  to  kill 
the  fox.     1  T.  R.  SS4.    Vide  ST.  R.  239.  n.] 

If  a  man  sets  a  falcon  at  a  pheasant  in  his  own  land,  he  cannot  pur- 
sue it  into  the  warren  of  another.    2  Rol.  567.  L  80.         •  / 

[It  does  not  lie  for  seizing  a  house  in  the  Sast  Indies.  Str« 
646.] 

[It  lies  not  for  the  father,  for  asaauWog  and  getdng  with  child  h]» 
daughter,  ^^  quod  servitium^  &e. ;  if  she  was  of  age  and  away  from  her 
father's  house,  in  atrvioe;  fant  if  she  was  andet  age,  and  under  her 
Other's  roof,  it  lies.    8  B.  M«  1878.] 

[It  lies  where  the  daughter  resides  with  her  father,  though  she  be 
above  twent^^e  years  ot  i^  and  though  Qo  contract  of  servioe  b^ 
proved,  if  act  of  service  be  really  proved.    2  T.  R.  166.] 

[Trespass  will  not  lie  agmasC  the  sheriff  or  hfe  oficei:  for  amsdng  $ 
ceitificated  bankrupt,  a  peer,  a  dischaiged  insolvent,  8(c.    Doiig.  Q71  •j. 

[(E)  Cojftief,  &c] 

[In  trespass  d.  fr.  two  defendants  sufiered  judgment  by  default,  and 
the  third  had  a  verdict  Damages  being  assessed  aealnst  the  two  for- 
mer, a  rule  was  granted  for  doducti^g  the  coils  ^and  damagfs  taxed  m4 
assessed  on  the  judgment  by  de&ult,  out  of  the  costs  taxed  on  the  posieOf 
for  the  defendant  whp  obtained  the  verdict;  on  an  aiBdavitj  tbat'tb^ 
defendants  who  suffered  the  Judgment  by  ddhult,  had  acted  under  the 
authority  ^the  other  defendant,  who  kad  undertaken  to  pay  Ae  da-* 
mages  and  costs.     1  H.  Bl.  23*'] 

[The  Stat  4  8c  5  W.  &  M.  c  28.  s.  10.  only  applies  where  the  special 
circumstances  alleged  to  bring  the  case  wttmn  it  are  proved.   2  Blk« 

900.]  r 

[Where  there  are  no  grounds  for  vindictive  damagesy  proceecjings 
will  be  stayed  on  restoring  the  ffoods,  or  paving  their  value^  with  the 
costs.  7  T.  R.  5S.  Secus,  where  this  wUl  not  end  the  suit,  or  the 
value  is  not  admitted.    8  Anst.  896.] 

Vide  more  concerning  Trespass,  in  Action  on  the  Case,  (B  6  )— - 
Dimes,  (M  I2.)— Justices  of  Peace^  (B 1 1.}— Pleader,  (3  M  1,  Sec.) 
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TRIABLE  PLEA. 

Vide  PI.BADBR,  (E  S4.—G  7.) 


TRIABLE  ISSUE. 

Vide  Pleadbb,  (R  10.) 


TRIAL. 

(A)  C&e  iBietteral  »tnt%  of  trial. 

(A  1.)  By  record,  p.  505. 

(B)  Ctial  hn  t^e  jU0ttcejeF. 

(B  1.)  By  Inspection. — When  it  shall  be.  n.  505. 

(B  3.)  When  not.  p.  506. 

(B  3.)  How  tried,  p.  506. 

(B  4.)  By  examination  ivithout  inflection,  p.  507. 

(B  5.)  By  witnesses,  p.  507. 

(C  a.)  cctal  at  liar ;  tDgen  \%  ^dall  tie.  p*  507. 
[(C b.) cdal bp pro&ijso]  p. 508. 
[(C  c.)  Crial  b;  ittpecial  jucp.]  p.  508. 


[(Cd.)  jpiaintiriBi  obligation  to  proceeo  to  tdaM 

p.  509. 

[(C.e.)  j0otice  of  trial.]  p.  509. 

t(C  f.)  is^Qtdation  of  tte  trial.]  p.  5X0. 

[(C  go  Entering  t|)e  trial  on  tbe  recorli.j  p<  510. 

[(C  b.)  Q9i0trialO  p.  5io. 

» 

[(D)  dUben  tbe  trial  0|)all  be  put  off.]  p.  5 10. 
[(El.)  jQetoirial.]  p. 510. 

(E  «.)  When  there  shall  be  a  new  thai  without  costs. 


p.  511. 


(A)cbe 


Trial  by  Oe  justices.  SOS 

(A)  QDlie  0et)eral  0Qrt0  of  tritl. 

When  trial  shall  be  by  the  country^  vide  in  Enquesty  (A  1,  &c.) 

The  antiquity  number,  qualification,  exemption,  and  challenge  of 
jarors,  vide  in  Challenge,  (A  1,  &c.) 

What  process  there  shdUi  be  against  jurors,  vide  in  Enquest^  (C 1,  &c.) 

When  trial  shall  be  by  certificate  of  the  ordinary,  recorder,  marshal, 
&c.  vide  in  CerUficate. 

Trial  of  a  peer  shall  be  by  his  peers.  Of  which  vide  Parliament, 
.j[L.  16.  26.) 

Of  peerage,  whether  he  be  a  baron  or  not,  shall  be  tried  by  the  writ 
of  sommons  to  parliament    Vide  in  Dignity,  (D). 

Trial  of  ancient  demesne  shall  be  by  doomsday  book.  Vide  in  An- 
tient  Demesne,  (F  7.) 

(Al.)  By  record. 

A  matter  of  record  is  of  so  higha  nature,  that  it  shall  be  tried  only 
by  itseU:    9  Co.  25.  a.  SI.  a.    2  Rol.  574. 1.  7. 

And  therefi>re,  if  to  a  judgment,  statute,  or  recognizance,  alleged 
in  pleading,  7t$d  tiel  record  be  pleaded,  it  shall  be  tried  by  the  record  it- 
self.    2  Rol.  574. 1.  17.  50.  Vide  in  Record,  (B). 

So,  to  a  recovery  or  fine.  '  PI.  Com.  15.  a. 

So,  to  an  indictment,  or  acquittal  upon  it     2  Rol.  574. 1.  II. 

So,  if  the  issue  be,  whether  the  plaintiff  be  an  alien  enemy;  it  shall 
be  tried  by  the  league,  which  ought  to  be  upon  record.  9  Co.  31.  a. 
2  RoL  575. 1.  50. 

Whether  a  protection  was  allowed  in  court     2  RoL  574. 1.  15. 

Whether  the  defendant  was  committed  to  prison.    2  Rol.*574.  L  20. 

S6,  in  an  action  for  ah  escape  after  a  cepi  corpus  returned,  if  the 
issue  be,  whether  he  was  in  custody  of  the  sheriff  2  RoL  574. 
L  24. 

Whether  he  was  in  execution  fer  sndi  a  cause.  2  RoL  574. 
L20. 

Whether  he  be  rendered  in  execution  in  discharge  of  his  bail.  2  RoL 
576. 1.  5. 

Whether  such  an  one  was  a  justice  of  peace.     2  Rol.  574.  L  SO. 

Or,  sheriff.    2  RoL  575. 1.  25.     32  H.  6.  27. 

So,  whether  he  was  sheriff  on  such  a  day ;  for  the  letters  patent  shew 
when  he  was  made  sheriff;  and  he  continues  so,  till  discharged  by  matter 
^record.     R.  2  RoL  575.  L  30. 

VHiedier  he  was  a  baron,  earl,  &c  2  RoL  575.  1.  5.  Vide  m 
Dignitv,  (D— F  1,  2.) 

[whether  a  man  is  kn  attorney.  *    Str.  76.] 

What  is  matter  of  record,  vide  in  Record  (A). 

What  will  be  a  material  variance,  what  not,  vide  in  Record,  (C). 

(B.)  Crfal  b^  tte  %ufttitzti. 

(B  1.)  By  Inspection. — When  it  shall  be. 

Iflbere  be  a  question,  whether  a  fine,  statute,  recognizance,  or  other 
matt^Nkcknowledged  before  a  judge  of  record,  was  done  by  an  injfimt 
or  no|?  it  shall  to  tried  by  inspection  of  the  justioesi  for  an  act  done 

by 
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by  a  jadge  of  raoord  shall  never  be  tried  faj  die  cuiuiUy,    9  Ca* 
30,  b. 

And  dierefene,  in  error  by  an  infimt  to  re? erse  a  fine  levied  during 
his  nonage,  if  there  be  issue  opon  it,  it  shall  be  tried  by  inqiection^ 
9  Co.  30.  b.     R.  2  Rol.  572. 1.  10. 

So,  hi  an  audita  querela j  to  be  relieved  against  a  statate  or  recogni- 
xance  acknowledgedin  his  nonage.  9  Ca  30.  b.  R.  2  Rol.  572. 1.  25. 
573. 1. 50.     Yd.  88.     3  Mod.  229. 

;.   So,  in  error  to  reverse  a  recoveiy  against  him  by  defctdt     2  InfU 
483,  484. 

So,  in  an  appeal  by  an  infant^  if  there  be  issue  Q{K>n  the  infiuic^,  it 
shall  be  tried  by  inq>ection.    2  Bol.  572«  I.  21. 

So,  in  account  by  or  against  an  iniant.     2  Rol.  572. 1.  30. 

So,  if  tenant,  by  receipt,  aideprierj  or  wmcheey  pray,  that  the  parol 
may  demur  for  his  nonage,  it  shall  be  tried  by  inspection.  2  RoL  572. 
L  12.  32.     9  Co.  31.  a. 

If  judgment  be  for  the  infant,  upon  inspeetion  in  an  a$uUia  guirefop 
and  afierwards  reversed  by  error  in  B.  R,  and  then  another  at$diia 
querela  bixwght  in  B.  R.>  there  must  be  a  new  inmection ;  fiir  an  in^ 
qiection  in  one  court  is  not  sufficient  for  another.    B.  YeL  88. 

So,  diough  the  new  audiia  querela  be  in  C*  B.f  where  the  former  in- 
spection was.    Ibid. 

Yet  if  he  be  of  full  age  before  the  second  audita  querela^  he  may  be 
rdieved  upon  an  allegation  of  the  former  inspection^  and  the  judgaiwt 
for  him,  and  the  reversal.     R.  2  Cro.  59. 

CB  2.)  When  not. 

But  if  nonage  be  confessed,  no  inspection  is  necessaiy  \  for  the  party 
has  the  eifect  of  the  plea.    2  RoL  572. 1.  35. 

So,  if  an  infant,  after  full  age,  would  avoid  an  act  done  by  him  for 
his  nonage,  it  shall  be  tried  by  the  country,  for  inspection  will  be  of 
no  effect;  as,  if  there  be  error  to  reverse  a  judgment,  because  that  hc^ 
being  an  infant,  appeared  by  attorney,  it  shall  be  tried  by  the  country^ 
whether  he  was  an  infant     9  Co.  30.  b.     2  Rol.  573. 1.  15. 

Or,  to  reverse  a  common  recovery,  suffered  by  him  within  age  (ad- 
mitting it  to  be  error).     2  Rol.  573. 1.  45. 

80f  in  account,  if  the  defendant  pleads  infimqr  at  the  time  of  bail- 
ment   2  Rol.  572. 1.  40. 

So,  though  he  be  an  infant  at  the  time  of  error  saed  ;for  judgment 
shall  be  reversed,  as  well  when  of  foil  age,  as  when  an  innnt  R. 
2  RoL  573.  1.  25.  45.  ' 

So,  in  all  cases  where  infancy  is  triable  by  inqwotion,  if  there  be  a 
doubt,  the  Court  may  direct  a  trial  by  tne  country.  2  RoL  573. 
L85. 

(B  8.)  How  tried. 

If  a  trial  by  inspection  be  required,  and  the  infant  is  not  in  conrtt 
a  venire  shall  be  awarded  against  him ;  -as,  if  the  voucher  of  an  infant 
be  counterpleaded.     2  Rol.  573. 1.  12. 

So,  If  it  bcf  prayed  in  aid  of  an  infant     9  Co.  31  •  a. 

But  if  he  pl^s  infimcy  by  his  guardian,  the  guardian  shall  be  oom- 

manded 
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nmded  to  have  the  infaiit  m  eowt  at  ihe  day  to  be  iiupected^  widioiit 
a  venire  facias*    2  RoL  573.  L  10. 

If  the  court  be  in  doubt  upofi  iaqiaolioni  tbcj  may  infiarm  diemselves 
by  proo6 ;  aa^  by  examiaation  of  die  raodiarj  godrnther^  &us.  2  RoL 
573.1.5.     Pal.  Sl», 

So^they  may  examine  the  infimt  hiaoaelf  upon  a  tMyer  dire.  2  RoL 
573.  t  3. 

(B  4.)  By  examination  without  inspection* 

Soy  the  cuBtoods  and  uiages  of  a  oourt  ahall  be  ivied  by  l3ie  jnadoesof 
the  same  ooort*    9  Co.  30.  b. 

SO|  if  A.  makes  an  attorney  in  courtf  and  the  defendant  pleads  Aat 
the  plaintiflris  dead»  and  iLaays  thathe  it  llie  plaintiff  $  the  justiees  are 
to  adjudge  whether  A.^  who  nowiqfipears,  be  tM  same  person  who  made 
the  attorney.     9  Co.  30.  h. 

(B  5.)  By  Witnesses. 

S0|  in  dower,  if  the  tenant  pleads,  that  the  husband  isaliw^  it  shall 
be  tried  by  witnesses.    9  Co.  30.  b.    Vide  in  Pleader,  (2  Y  9.) 

So^  in  an  appeal  by  a  woman,  of  the  death  of  her  husbandf  if  the 
defendant  plewls  that  the  hudiMwd  is  aUve.    9  Co.  SO.  b. 

In  an  assise  by  A.  who  was  the  wife  of  B.    9  Co.  30.  b. 

So,  whether  sudi  and  such  be  summonees  or  viewers,  shall  be  ^risd 
by  the  court  by  witnesses.    9  Ca  31.  a. 

So,  whether  a  summons  be  well  made.    CraEL42. 

And  the  oourt  themselves  oug^t  to  make  the  examination,  not  the 
derks.    Cro.  £1. 43. 

Where  the  trial  is  by  witnesses,  there  must  be  two  witnesses  at  least 
PL  Com.  12.  a. 

(C  a.)  Ccial  at  bat }  toiien  It  jitan  be. 

Trial  shall  be  at  bar,  or  at  nisi  prius. 

{All  applications  for  trials  at  bar  must  be  dedded  on  their  own  or- 
cumstances.    lT.R.363.    Loft.  159 J 

[A  trial  at  bar  is  alkywabl^  for  the  satisfaction  of  dieoourt.  4  T.  R; 
892.]  , 

If  a  justice  of  one  bench  or  the  other  be  concerned,  the  trial  shall  be 
at  bar  upon  motion  without  affidavit.    1  Sid.  407. 

So,  ita  master  in  diancerjr.    Ibid. 

[Granted  on  coasidantion  of  the  consequence  of  conviction  on  an 
infbrmatioo.  (SdL  Forfeiture  of  the  auditordiip  of  imprests.)  SHr. 
52.] 

CBut  not  in  an  issuable  term.  Per  Parker  Ch.  J.  ibid.  R.  1  H* 
Bl.  206. 

[Where  plaintiflTmakes  but  one  title,  he  shall  have  it,  on  affidavit  of 
vahie,  though  several  defendants  have  but  small  interest.  Str. 
479.] 

[Granted  on  an  information  against  a  justice  of  peace  for  neglect  and 

abuse  in  relation  to  deer-stealersi  on  i^davit  of  his  fortune,  ani  the 

great  number  of  witnesses. 

N.B. 
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N.  B.  In  information  exhibited  by  attoraey-general,  he  has  a  right 
'  to  bring  it  to  the  bar.     Str.  644.] 

[No  trial  at  bar  granted  before  issne  joined.     Str.  696.] 

[It  shall  not  be  granted  on  motioni  on  an  information  for  a  misde- 
meanor carried  on  by  a  private  prosecutor.     Str.  816.] 

[But  on  an  authority  n'om  the  king  to  prosecute^  it  shall  be  granted 
as  of  right  to  the  king  in  his  own  cause.    Ibid.] 

[There  can  be  no  trial  at  bar  in  London ;  for  the  citizens  are  not  to 
be  brought  out  of  the  city.     Str-  854.] 

[Trim  at  bar  ought  not  to  be  granted,  unless  the  case  is  of  difficult, 
or  requires  great  examination  and  is.  also  of  considerable  value. 
Andr.  271.    Vide  Doug.  437.] 

[And  the  court  will  refuse  it,  though  the  estate  is  of  great  value,  and 
the  matter  intricate,  if  many  witnesses  are  old  and  infirm,  and  the 
place  remote.    Andr.  273.  •  Barnes,  447.] 

[Or,  if  the  court  grant  it  when  one  of  the  witnesses  is  old,  it  will  be 
on  condition  diat  he  be  examined  on  interrogatories,  and  tliat  his  depo- 
sitions be  read,  if  he  die  before  the  trial.     Soug.  438.] 

[The  court  will  also^  in  some  cases,  lay  the  party  appljring  under 
terms,  that  if  he  succeed,  he  shall  be  satisfied  with  nisi  prius  costs;  but 
if  he  fiiil,  he  shall  pay  bar  costs.     Ibid;] 

[Granted  in  action  for  criminal  conversation,  laid  at  50,0002.  da- 
maffes,  on  defendant's  affidavit  of  having  twenty  witnesses,  consenting 
to^intififs  examining  a  witness  before  a  judge,  and  waiving  privilege 
of  parliament.     Barnes,  438. 

[It  may  be  moved  for  in  gectment,  before  appearance.  BameS| 
465.] 

When  and  how  at  nisi  prius,  videEnquest,  (A  1. — C  I,  &c.) 

[(Cb.)  c:rial  1>B  protof0o  ] 

[A  def<^ant  cannot  go  to  trial  by  proviso,  unless  there  has  been  a 
de&ult  on  the  part  of  the  plaintiff,  though  there  has  been  a  former  trial, 
and  though  the  defendant  gave  notice  to  theplaintiff  of  his  intention  to 
« carrydown  the  record.     1  Mars.  218.   5  Taunt.  577.   6  Taunt.  251-3 

[The  defendant  in  an  issue  directed  by  the  court  of  chancery,  cannot 
carry  down  the  record  to  trial  by  proviso ;  but  the  court  will  give  him 
leave  to  carry  it  down,  upon  a  suggestion  that  the  plaintiff  means  to 
delaythe  trial.    4  T.  R.  767.] 

[The  only  use  of  the  rule  for  trial  by  proviso,  where  die  record  is 
carried  down  by  proviso  by  the  defendant,  is,  that  if  the  plaintiff  also 
takes  the  record  down,  his  alone  shall  be  tried.  Therefore,  it  may  be 
obtained  at  any  time  before  trial,  and  even  after  notice  of  trial  given  to 
the  plaintiff.     1  T.  R.  695.] 

' [(C c.)  Crial tig jBtpectal jurp] 

[If  in  a  cause  standing  for  trial  within  the  tenn,  it  shall  be  tried 
wiUiin  the  term.    4  Taunt.  470.1 


[(Cd.)  f>ia<n- 
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[(C  d^  Iplaintif  *0  oblfsation  to  proceeD  to  trial.] 

[In  K.  B.  lie  need  not  give  notice  of  trial  before  the  term  succeeding 
thftt  in  which  issue  is  joined.    2  T.  R.  734.] 

[The  plaintiff  has  the  whole  of  the  term  succeeding  that  in  which 
issue  is  joined  to  try  the  cause.     1  H.  B.  123.] 

[In  a  London  cause  the  plaintiff  is  not  bound  to  go  to  trial  at  the 
sittings  after  the  term  in  which  issue  is  joined,  though  joined  early 
enou^  for  that  purpose.    4  T.  R.  557.     1  H.  B.  282.J 

[(C  e.)  j9oti£e  of  trial.] 

[A  fresh  notice  of  triid  is  necessary  though  it  be  put  off  by  the  de- 
fendant. '  2  Blk.  798.] 

[Notwithstanding  a  peremptory  undertaking  to  try,  notice  of  trial  it 
requisite,  without  which  the  defendant  is  not  Dound  to  take  any  steps, 
and  therefore  cannot  claim  the  costs  incurred  by  any  steps  he  may  have 
taken.     1  H.  B.  222.] 

[If  acausebemadea  remnant^it  may  be  tried  atthe  next  sittings, without 
a  new  notice  of  trial ;  secus,  where  the  trial  is  put  off  by  rule  of  court* 
And  even  where  plidntiff  gives  a  peremptory  undertakinff  to  try  at  the 
next  sittings  or  assizes,  there,  likewise,  a  new  notice  must  be  given,  since 
the  plaintiff,  notwithstanding  such  notice,  may  decline  trying  his  cause. 
8  T.  R.  245.] 

[Notice  of  trial  cannot  be  given  pending  a  rule  for  changing  the 
venue.     1  Taunt.  58.]        . 

[See  the  rule  as  to  notice  for  the  sittings  after  term  in  London.  K.  B. 
18  East,  393.] 

[Notice  may  be  given  by  continuation  of  a  void  notice,  if  given  withiii 
K^lar  time.     2  Blk.  1298.] 

£The  place  of  residence  (by  which  the  duration  of  the  notice  is  re- 
gulated) is  that  where  defendant  resides  on  delivering  the  issue.  1  East^ 
«88.] 

[Where  the  defendant  resides  above  forty  miles  from  London^  unless 
the  cause  has  been  treated  as  a  town  cause,  there  ought  to  be  fourteen 
days  notice  of  trial,  though  the  arrest  be  made,  and  uie  venue  laid  in 
town.    2Blk.  120S.] 

[In  a  town  cause,  in  case  of  a  temporary  residence  in  the  country, 
the  common  notice  is  suflScient.    2  Price,  279.] 

[In  a  town  cause,  where  defendant  is  abroad,  ^ght  days  notice  is  requi- 
site.   4  T.  R.  552.] 

[A  change  of  residence  pending  the  action  to  beyond  for^  miles  from' 
London,  does  not  entitle  to  the  longer  notice  of  trial,  unless  notified. 

12  East,  427.]. 

[A  cause  which  is  commenced  as  a  town  cause,  and  not  objected  to, 
shall  be  considered  as  such  in  all  its  subsequent  stages,  especially  after 
n  verdict.     2  Blk.  992.] 
'  [Rule  relative  to  short  notice  in  county  causes.    3  T.  R.  660.] 

[When  a  cause  has  been  suspended  for  a  year  after  it  was  at  issue^ 
the  defendant  is  entitled  to  a  term's  notice  of  trial ;  unless  himself  oc- 
casioned its  suspension  by  injunction.    Dougl  .71.] 
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[The  an^ertaking  for  short  notice  for  the  sittiiigSi  does  not  extend 
to  the  aii^oamed  sitthigB.    7  Taunt.  452.    1  Moore,  160.] 

[Where  the  objection  was  on  the  gvonnd  of  a  mis-trial^  aippem  on 
the  record,  theverdictwinnotbesetaaldefiiradefect  in  the  notice  of 
trial     1 1  East,  S70.] 

[(C  fO  jR«9ttlatioii  0f  m  tdalO 

[Motions  for,  must  be  made  to  the  Judg^  who  presides  at  K.  P. 
7  Taunt.  S90.] 

[(C  g.)  <Eiittdn0  tte  trial  on  t^  record.] 

{Itmust  uppeuaaibe  veoocd  that  the  trial  vat  had  bj  twalve  jorars. 
2  Blk.  718.] 

[(C  h.)  ^MMCiOl] 

[The  objection  to  a  mistrial^  nnkis  when  cured  bj  statnte,  maybe 
bj  motion  in  arrest  of  HidlgBieiiC    SM«&S«S70a} 

[A  mistrial  is  r — ^       "' — """""^ — '  2-^^m_    __ 
has  been  by  a  jQ] 


4    ©  '^  ' 

red  bjr  tin  statutes  of  jeo&il%  only  where  the  trial 

ofthepvopcraMialiy.    2M» 


[(D)  OUien  tie  Criti  ultil  to  m  eff.] 

[If  a  party  wiant  the  testhnony  of  witnesses  who  are  out  of  the  jsris* 
diction  of  the  court,  and  whom,  therefore,  he  cannot  oon^idi  lo  attepi^ 
the  court  may  put  off  the  trial  from  time  to  time  tin  the  other  pa^ 
sent  diat  depositions  shall  be  tdken  where  they  are.   Cowp^  17i»  Vide 
1  BL  Rep.  512.    Doug.  419.] 

[But  a  trial  wiU  not  be  put  oi^  on  the  general  affidaint  of  the  abseace 
of  material  witnesses,  where  the  ease  is  sun>iciou%  and  the  wi 
are  foreigners,  never  likely  to  return  to  England.     1  Bl.  510.] 

[And  where  a  witness  is  likely  to  be  absent  for  a  oonsiderable  time,  as 
eighteen  months,  a  qpeoial  casd  is  leqpiirite  to  putuffa  trial  for  want  of 
his  evidence.     1  Bl.  436.] 

[Trial  on  collateral  issues^  though  in  capital  casesji^  shall  not  bepnft 
off,  unless  the  defendant  mske  oath  of  the  troth  of  Us  plea.  1  fil.  4* 
512.] 

[El.)  Btfu  trial.] 

The  court  may  in  any  case  grant  a  new  trials  on  the  gsonnd  of  as* 
cessive  damages.     1  T.  R.  2770 

[But  in  a  case  of  tort|the  coort  will  not  grant  a  new  trial  for  excessive 
damages,  unless  they  be  outrageously  disproportioned  to  the  nature  of 
the  injury,  or  the  drcumstanoes  of  tM  pams.  2  Bl.  1327. 989^  2.  T. 
B.166.] 

[The  court  did  not  grant  a  new  trial  in  an  action  ibr  criminal  conMiw 
sation,  thourii  the  damages  appeared  to  them  excessive*  B.  R. 
4  T.  R.  6510 

[Nw,  in  an  action  for  enticing  awqr  the  plaiatift's  wifo.     C.  P. 

"      h  6770 

After 
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[After  a  full  trial  by  a.opmpeteiit  juiyi  if  nofraBhlightcan  be  thfdwn 
on  the  case,  a  new  trial  shall  not  be  granted.     1  Bl.  418.] 

[Nor,  shall  it  be  granted  where  the  verdict  is  not  contrary  to  evi- 
Aence  or  law,  thoum  contrary  to  the  opinion  of  the  judge.    1  BK  h] 

rif  the  court  see  that  justice  has  been  done  between  the  parties,  they 
wm  not^set  aside  the  verdict,  nor  enter  into  a  discussion  on  the  question 
of  law,  though  application  be  made  on  the  ground  of  a  mis-direction, 
f  T.  tt.  4.] 

[Sufprise  may  be  a  ground  for  a  new  trial ;  but  it  is  not  necessarily 
Mb.     IBt.Sdd.] 

[Nor,  shall  a  new  trial  be  granted,  merely  because  the  counsel  of 
the  party  applying  thcnigfat  it  prodeAt  to  omit  material  evidence,  which 
they  had  in  their  briefs ;  nor,  because  another  jury,  in  a  cause,  nearly 
similar,  on  hearing  that  evidence  gave  k  different  verdict  2  Bl.  802. 
2T.  R.  113.] 

[But  the  discovery  of  new  evidence,  fay  the  attorney  of  a  defendant 
executor,  then  absent  from  England,  though  in  the  actual  custody  of  ' 
the  defendant  himself  but  not  known  by  him  so  to  be,  is  aground  for 
a  new  trial.    2  Bl.  955.] 

[An  exception  to  the  competency  of  witnesses,  discovered  after  a  trii^, 
is  not  of  itseif  a  saffictebt  ground  for  granting  a  new  trial,  though  it 
may  have  weight  vnth  the  court,  where  the  party  applying  appears  to 
have  merits.     1 T.  R.  717.]  '         ' 

[It  is  no  ground  for  the  court  to  grant  a  new  trial,  thata  witness  called 
to  prove  a  certain  fact,  was  rejected  on  the  ground  of  incompetency, 
wniere  another  witness  established  the  same  fact,  and  the  verdict  was 
given  on  a  collateral  point.'  •  B.  R.      S  East,  45  J .] 

[Where  there  are  two  contrary  verdicts,  and  the  latter  is  satisfactory 
to  the  court,  the  losing  party  is  not  entitled,  by  any  rule  or  practice, 
to  a  third  trial.    2  Bl.  96S.] 

[Nor,  will  a  new  trial  be  granted  in  an  action  of  debt,  where  the 
verdict  was  only  for  part  of  the  sum  demanded,  being  what  was  justly 
due.    2  Bl.  1205.] 

[Where  a  verdiot  on  an  action  for  words  is  given  for  a  defendant, 
dearlv  against  evidence,  yet,  if  the  damages  on  a  r^t  verdict  mast 
have  been  trivial,  a  new  trial  will  not  be  granted.    2  bl.  851.] 

[It  will  not  be  granted  to  give  tlie  defendant  an  opportunity  of  prov- 
ing the  illegality  of  a  policy,  which  was  not  illegal  on  the  face  of  it ;  h^ 
should  have  shewn  that  at  die  trial.     1  T.  R.  84.] 

[Value  and  importance  are  not  of  themselves  sufficient  grounds  for 
glrmtti^  a  new  trial,  unless  there  be  alto  some  doubt  in  the  question, 
though  they  frequently  w^iffh  in  obtaining  a  rule  to  shew  cause  why 
diere  shoFoM  not  be  a  new  triaL    2  T.  R?  1  IS.] 

[New  trials  in  .gectment  are  not  usually  granted,  where  there  is  a  * 
^'^dict  for  the  defendant ;  odierwise,  if  there  be  a  verdict  for  the  plain- 
tiff.    1  Bl.  848.] 
[Vide  in  Pleader.] 

!     [(£  2.)  When  there  shall  be  a,  new  trial  without  costs.]] 

[Where  ^  platntifF  refuses  to  be  nonsuited,  contrary  to  the  opioioD 

of  ti)e  piig^  a  new  trifdj  if  granted,  shall  be  without  costs*    Ifi^  sub- 
mit 
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mit  to  an  enoneous  nonsiiity  it  shall  be  set  aside  without  costs.    1  BI- 
670.]  ' 

[Where  a  new  trial  has  been  granted^  and  nothing;  said,  in  the  mley 
about  the  costs  of  the  first ;  although  the  second  veroict  be  for  the  same 
party  as  the  first,  he  shall  not  have  the  costs  oiihe  first  trial.  Doug. 
4380 

Vide  more  concerning  Trial,  in  Admiralty,  (E  5,  6.) — Bastard^ 
(D  2.}— Battel— Chancery,  (X— 4  V) — Copyhold,  (R  17.)— Coun^ 
(C  11.)— Dctt,  (G  14.)— Information,  (D  7.)— Justices,  (T  8.— W  I, 
&c.)— Prohibition,  (F  14.)— Wales,  (D).— Pleader,  (Rl7.) 

grial  jet  motewtia  Vatum*    Vide  Auen,  (C8.) 

TROVER. 

Vide  Action  uton  the  Case  upon  Trover.— Pijeadeb,  (9  Q.  - 


TROY  WEIGHT. 

Vide  Leet,  (L  6.) — JusTipES  or  Peace,  (B  9a) 


TRUCE. 

Vide  Admibaltt,  (ES,) 


TRUST. 

■ 

[(A)  Jpribate  truutew.]  p.  512. 

[(B)  CtuittewJ  for  public  purpo^eiai.]  p.  514. 

[(A)  pmatt  txumett.y 

[Where  there  were  no,  trusts  to  execute  the  words  of  trust  in  a  will, 
held  that  devisees  in  fee,  subjects,  &c.  took  the  ultimate  remainder  to 
their  own  use.     16.  East,  283.] 

[Devise  of  a  renewable  leasehold  to  A.  for  his  own  use  and  benefit, 
on  his  attaining  twenty^one,  upon  trust  that  devisor^s  trustees  should 
pay  rent,  perform  covenants,  and  renew  from  time  to  time,  and  for  that 
purpose  make  surrender,  &c.  The  trustees  take  the  legal  interest  until 
A.  readies  twenty-one,  and  not  a  mere  naked  power.   1  M  &  S.  692.] 

[The  testator  devised  certdn  lands,  part  mortgaged  in  fee,  and  part; 
umncumbered,  to  trustees  and  their  heirs  to  pay  debts  in  aid  of  theper- 
sontd  estate,  and  divide  the  surplus  and  all  his  other  lands,  &c.  to  the 
first  and  other  sons  successively  for  life^  with  successive,  remainders  to 

trus' 
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trissteeB  and  their  heirs  to  preserve  subsequent  estates  during  the  lives 
of  the  several  tenants  for  life,  with  several  remainders  successively  to 
the  first  and  other  sons  of  the  bodies  of  the  testator's  several  sons  in 
filmalet  with  like  remainders  to  his  dauditers  for  life,  to  trustees,  '&c. 
and  to  her  first  and  other  sons  successive^  in  tail  male ;  with  a  power 
that  each  of  the  testator^s  sons,  as  he  came  into  po8sesri<m,  might  from 
time  to  time  grant  or  appoint  all  or  any  part  of  the  lands  whereof  he 
should  be  so  seised  and  possessed  to  trustees,  on  trust;  by  the  rents  and 
profits  to  pay  a  jointure  to  any  wife,  8cc.  for  the  term  of  each  such  wife's . 
natural  life  only*  There  were  also  powers  by  deeds  to  charge  the  lands 
with  younger  chiidrens'  portions^  and  to  lease  for  twenty-one  years, 
while  the  mortgages  remained  outstanding,  and  the  trusts  for  payment 
of  debts  unperformed,  the  eldest  son  by  deed  recithig  the  wiU  and 
power,  conveyed  lands  to  trustees  and  their  heirs  on  trust,  by  the  rents 
and  profits  to  raise  and  pay  a  jointure  to  his  wife,  during  her  natural  life 
only ;  and  charged  the  lands  with  portions  for  vouncer  children,  if  anv ; 
which  deed  also  omtained  a  covenant  for  quiet  enjoyment  against  the 
settler  and  testator  during  the  wife's  life.  K.  B.  held  that  trustees  took 
a  fee.  C.  B.  held  that  they  took  no  legal  estate.  11  East,  458. 
3  Taunt.  316.] 

[If  an  estate  is  devised  to  trustees  duringthe  life  of  A.,  the  wife  of 
B*,  in  trost  to  pay  the  rents  to  C.  during  B.'s  life^time,  and  on  his 
death  in  case  A.  shall  be  then  living,  in  trust  to  pay  them  to  A.  and  C, 
and  after  the  deaths  of  A.  and  C.  without  issue,  then  over  to  D.  in  fee ; 
whereby  there  is  no  declaration  of  trust  for  the  remainder  of  B.'s  life^ 
in  the  event  of  A.  and  C.  dying  before  him  without  issue ;  yet  if  the 
intention  manifestly  appears  to  have  been  only  to  secure  the  rents  to  C. 
for  his  life,  audio  A.  in  case  of  her  surviving  B.,  the  trust  estate  will 
be  considcved  as  determined  on  the  death  of  A.  and  C.  without  issue, 
so  that  the  fee  will  immediately  vest  in  D.,  who  by  himself  therefore 
mi^  make  a  tenant  to  the  praecipe  for  sufibring  a  recovery.  1  T.  R. 
346.] 

[An  express  devise  in  fee  to  trustees  may  be  cut  down  to  an  estate 
for  life,  upon  an  implicatiop  of  intent.     7  T.  R.  433.] 

[Where  an  estate  was  devised  to  trustees  and  their  heirs  to  preserve 
contingent  remainders ;  and  there  were  several  sets  of  limitations,  each 
cSvxL  estate  for  life  and  in  tail,  the  trustees  to  permit  the  tenants  for  life 
to  receive  the  rents ;  and  between  each  set  of  limitations  the  estate  was 
limited  again  to  the  trustees  and  their  heirs ;  4ield,  that  they  took  the 
legal  interest  only  during  the  life  estates.     7  T.  R.  433.J 

[Where  the  purposes  of  a  trust  may  be  answered  by  giving  the  trus- 
tees a  less  estate  than  a  fee,  no  greater  estate  shall  arise  to  them  bjr 
implication;  but  the  uses  in  remainder  limited  on  such  lesser  estate  so 
given  to  them,  shall  be  executed  by  the  statute.   5  East,  162.    1  Smith, 

3B3.] 

[A  testator  having  ^m  estate  settled  on  himself  for  life,  remainder  in 
trust  to  secure  5002.  a  year  to  his  wife^  in  lieu  of  dower,  remainder  to 
trustees  for  200  years,  for  better  securing  the  annuity,  remainder  to 
himself  in  fee ;  gives  2002.  Ay^r  to  his  wife,  in  addition  to  her  jointure, 
hbjttst  debts  being  prrrkmsly  paid;  ahd  appoints  three  persons  *<a8 
trastees  of  inhmt$lice  for  the  execution  thereof."    The  trustees  take 
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an  estate  in  fee  in  remainder,  subject  to  the  term  of  200  years.  3  Smith, 

69.     7  East,  97.]  •  ^  . 

[Conveyance  by  deed  to  A.,  his  heirs  and  assisns  during  Ibe  life  of 
B.,  in  trust  to  pay  the  rents  and  profits  as  B.  should  appoint,  during  her 
life;  and  after  her  decease  to  die  use  of  such  child  or  children,  &€., 
and  in  such  shares  as  B.  should  appoint,  &c.  The  trustees  only  tike 
during  B.'s  life.     1  N.  R.  25.] 

[A  trustee  lending  his  name  as  plaintiff  is  not  permitted  to  release 
the  action  without  leave  of  the  court.    7  Taunt  48  •] 

[(B;  ULrusttteg  for  public  purpometf.] 

[It  seems  that  no  action  lies  against  commLssion^rs  (or  their  servants) 
appointed  under  an  act  of  parliament  to  effectuate  its  provisions,  unless 
they  exceed  their  jurisdiction  \  and  clearly  not,  where  the  act  givea 
another  remedy.     4  T.  R  7.94.] 

[Where  the  act  directs  that  monies  recovered  against  commissioners 
for  any  thing  done  under  it,  shall  be  defrayed  out  of  the  money  in  the 
hands  of  thetr  treasurer,  they  are  nevertheless  personally  liable  in  the 
first  instance.     8  East  41 .  ] 

[Trustees  appointed  under  a  turnpike  act,  with  authority  to  cut 
drains  in  lands,  making  reasonable  satisfaction  to  the  owners  thereof, 
are  not  liable  to  the  actions  of  third  persons  thereby  injured,  if  they 
acted  to  the  best  of  their  skill,  and  with  the  best  advice.  1  Mars*  429. 
6  Taunt.  29.] 

[The  trustees  of  a  certain  public  road  are  empowered  by  statute,  and 
requited,  ^*  from  time  to  time  to  cause  such  and  so  many  lamp-irons  or 
lamp-posts  to  be  put  along  the  sides  of  the  said  road,  or  upon  the  wall 
or  pallisadeof  any  house,  &c.  as  they  shall  think  proper;  and  also  to 
cause  such  number  of  lamps  to  be  provided  as  they  should  think  neces- 
sary for  lighting  the  said  road.''  Under  their  directions  the  road  is 
cleansed,  aud  the  scrapings  brought  to  the  side  of  the  road.  No  lamps 
are  placed  by  the  road  side,  in  consequence  of  which  a  passenger  falls 
over  the  scrapings  and  breaks  her  arm.  Held,  that  the  trustees  were 
not  liable.  /The  ground  for  charging  them  was,  that  they  had  nefflected 
their  duty  in  omitting  to  provide  lamps.  The  ground  of  the  iudgment^ 
was,  as  it  seems,,  two^fold :  1.  The  statute  lefc  it  for  them  to  determine 
whether  any  lamps  were  requisite :  2.  The  trustees  of  a  public  road 
are  only  punishable  by  indictment  for  a  neglect  of  their  duty,  not  by 
acUon.     4  M.  &  S.  27.] 

[It  seems  that  the  trustees  of  a  public  road,  who  in  furtherance  thereof 
employ  others  under  them,  are  not  to  be  considered  in  the  same  light  a& 
are  private  individuals  retaining  others.  Therefore  they  are  not  an- 
swerable for  their  misconduct.    4  M.  8c  S.  27.] 

[The  trustees  of  a  certain  public  road  were  empowered  to  make  con* 
tracts  for  the  cleansing  tlie  said  road.  They  engage  with  a  contractor ; 
and  the  labourers  employed  by  them,  do  the  work  so  n^ligently  as  to 
injure  a  passenger.  The  trustees  are  not  liable,  since  the  labourers 
.cannot  (as  the  Rme-bumer's  servant  in  1  Bos.  &  Pul.  404.  mig^t)  be 
considered  as  in  their  employment.  No  duty  was  imposed  upon  the 
trustees  to  see  that  the  labourers  did  not  commit  any  nuisance.  4  M« 
&  S.  27.] 

[By 
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[By  a  turnpike  act  trustees  are  appointed  with  authority  to  cut  drains 
in  lands  adjoining  the  roads^  nuJang  reasonable  satisfaotion  to  the 
owners  thereof.  A  drain  is  cut  by  an  order,  siened  by  a  competent 
number  of  trustees,  and  aocordmg  to  the  plan  of  a  surveyor,  in  land 
adjoining  the  plaintiff's  l^  which  the  latter  is  overflowed.  An  action 
b  brou^t  against  cme  of  the  trustees,  and  hdd  well.  1  Mars.  429. 
6  Taunt.  436.] 

[Where  a  turnpike' act  directed  that  actions  for  acts  of  the  trustees 
should  be  brought  almost  the  treasurer ;  held,  that  the  latter  could  not 
be  sued  for  the  act  of  fewer  than  all  the  trustees.    7  Taunt  1.] 

Vide  Action  on  the  Case  for  Deceipt,  (A  5. — ^E  2,  3.)— For  Neg^ 
ligenoe,  (A  1.)  —  Administration,  (C  4.) — Chancery,  (2  M  9. — 
S  R  S— 4  W  1,  &C-) 


TRUSTEE. 

Vide  Chancery,  (4  W  7,  &c.) 


TUMBREL. 

(A)  Cumbrel,  &c. ;  tttl)o  0l)an  fwtte  ttzm.  p.  sis. 
(B)pi«org-  p.  516. 
(C)  (BHlifppfng.  p.  617. 

(A)  Cumbr?^  &c. ;  tobo  nttdl  babe  tbem. 

The  tumbrel,  .or  trebutchet,  is  an  instrumait  for  the  punishment  of 
women  that  scold,  or  are  unquiet,  now  called  a  cuckinff-stool.  Nom^^ 
verb.  Cucking^stooL    Lamb.  1. 1,  c  12.     Vide  I^eet,  (K). 

Other  instruments  of  punishment  or  correction  arejiireat  or  gallows* 
FL  1.  2^  c  12.  s.  19.  * 

The  pillory  and  stodcs.     Fl.  1.  2.  c.  12.  s.  19.     Kit.  15.  a. 

These  instruments  of  correction  none  can  set  up  without  proper  wai^ 
iant« 

And  if  the  lord  of  a  liberty  set  them  up  without  warrant,  he  shall  lose 
his  franchise  or  liberty.     Fl.  1. 2.  c.  12.  fo.  75.    2  Rol.  203. 1. 10. 

And  a  man  may  have  a  pillory,  tumbrel,  BnAJkrcaSf  &c.  by  grant  or 
prescription.    2  Rol.  203. 1.  10. 

So,  every  lord  of  a  leet  ought  to  have  them.  Kit  13.  a.  Cro.  EI. 
698.     Fl.  1.  2.  c.  12.  s.  19.     Vide  in  Leet,  (K). 

And  the  n^Iect  to  have  them  is  inquirable  ill  the  leet.  Kit.  IS.  a. 
FLl.  2.  c.  12^  s.  19. 

And  for  default  the  liberty  may  be  seized.  Fl.  L  2.  c.  12.  s.l9* 
Agr.  Mo.  574.     Cro.  £1.  698* 

Or,  the  lord  of  the  liberty  shall  be  fined  to  the  king  for  a-  neglect  in- 
his  time.    PerScrope,  Kel.  149.  b. 

LIS  (B)  ipmorB^ 
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(B)  ipmoig. 


4  ¥ 


'The  pillory  is  the  usual  punishment  of  any  convicted  of  an  infamous 
crime;  as,  peijury,  forgenr. 

S09  it  was  inilicted  for  false  rates  by  a  public  assessor.  Mod.  Ca« 
306. 

So^  for  a  libel  on  a  magistratei  or  the  gOTemment.   Cro.  Car.  175. 

A  pillory  and  tumbrel,  which  are  infiimous^  ought  noi  to  be  used 
without  gpod  warrant    ^  Inst.  219. 

By  the  St  51  H«  3.  st  6.  a  pillory  of  convenient  strength  shall  be  in 
every  liberty. 

And  by  the  st  31  Ed.  1.  de  pistoribus,  the  pillory  ought  to  be  of 
ccmvenient  strensth,  that  execution  may  be  done  without  peril  to  the 
bodyof  the  offender. 

[The  head  and  hands  of  the  offender  ought  to  be  put  in  and  through 
the  holes  in  the  pillory,  and  so  continue  during  the  whole  time ;  if 
this  is  omitted,  it  is  a  contempt,  and  the  court  will  punbh  the  under- 
sheriff  by  fine  and  imprisonment.    2  B.  M.  792.] 

By  the  st.  51  H.  S.  st.  6.  Ass.  Pan.  &  Cerv.  if  a  baker  o£fend,  in  noi 
observing  the  assise,  often,  viz.  above  three  times,  he  shall  be  set  in 
the  pillory  without  redemption. 

So,  by  the  same  statute,  if  a  brewer  break  the  assise  outrageously, 
or  often,  he  shall  be  adjudged  to  the  tumbrel,  or  other  correction. 

And  by  the  st.  31  Ed.  1.  de  pist  if  a  brewer  exceed  the  assise  ;  for 
the  fourth  oifence,  he  shall  be  set  in  the  pillory  without  redemption. 

By  the  st  31  Ed.  1.  depist  if  a  butcher  sells  swine's  flesh  meazled, 
or  flesh  dead  of  murrain ;  for  the  second  ofience  he  shall  be  set  in  the ' 
pfllory. 

By  the  st  31  Ed.  1.  de  Pist  if  any  sell  deceitful  oatmeal;  for  the 
thira  offence  he  shall  be  set  in  the  pillory. 

By  the  st  3 1  Ed.  1.  a  forestaller,  for  the  second  offence^  shall  be 
adjudged  to  the  pillory. 

And  by  the  st.  5  Ed<  6.  14.  forestaller,  r^rator,  and  engrosser^  for 
the  third  ofience  sbiJl  be  adjudged  to  the  pillory. 

By  the  st  19  H.  7.  6.  be  wno  sells  pewter  or  brass  by  a  decdtfol 
bean^  or  weights,  shall  forfeit  20s.  i  and  if  insolvent,  shall  be  set  in  the 
pillory.  • 

By  the  st  1 1  H.  7«  4.  he  who  sells  by  false  weights ;  for  the  third 
ofience  shall  forfeit  20s.,  and  shall  be  set  in  the  pilbry. 

By  the  st  33  H*  8.  1.  any  convicted  of  getting  money  or  other  thiag 
by  counterfeit  tokenaor  letters,  shall  be  imprisoni^i  pilloried,^  or  other- 
wise punished,  as  the  justices  think  meet 

By  the  st  2  Ed.  &  15.  artificer9,&c*  who  ooaspire  to  ^hande  nric^ 
for  the  second  o&noe  forfeit  20A ;  and^  if  th^  do  not,.{)ay  it  in  six 
days,  shall  be  put  in  the  piUory« . 

By  the  st  6  Ed*  6.  6.  cmmterfeiters  of  seals  to  clothe  shall  b^  set  in 
the  pUlory  for  the  second  offence. 

By  the  st  7  Ed.  6.  7«  cutter  or  marker  of  fuel  falsely^  if  insolveAtt 
shall  be  set  in  the  pillory. 

By  the  st.  5  £1.  9.  convict  of  peijury  shall  be  in  the  pillory,  &c. 
By  the  st  5  El.  14.  convict  of  forgery  shall  be  in  the  pillory,  &c. 

By 
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By  the  St.  5  El.  16.  convict' of  sorcery^  &c.  shall  stand  in  the  piUoiy 
six  hours  every  quarter. 

By  the  st«  18  £L  5.  an  informer,  who  compounds  an  ofience  without 
the  assent  of  tlie  court,  shall  stand  in  the  pillory. 

N 

(C)  (cabtpping- 

A  person  convicted  of  petit  larceny  shall  be  whipped. 

But  whipping  ou^ht,uot  be  inflicted  without  a  propev  cause. 

And  therefore,  it  a  man  in  England  inflicts  whipping  upon  his- 
slave  brought  from  Russia,  without  causey  it  seems  unlawfuL  2  Rush. 
468. . 

4nd,  by  usage  in  the  star-chamber,  a  gentleman  ought  not  to  be 
whipped.     2RusL468. 


TURBARY. 

Vide  Common,  (A). 

TURN  OF  A  LIVING. 

Vide  EsoLiSE,  (H  S,  4.) 


TURN  OF  THE  SHERIFF. 

Vide  Leet,  (A). 


[TURNPIKE] 

[A  stage  coach  is  not  <<  a  carriage^  travelling  for  hire,'*'  within  the 
meaning  of  a  turnpike  act,  providing  that  the  traveller  or  passenger  ia 
a  carriage  travelling  for  hire  shall  be  considered  as  the  person  paying 
die  toll^  and  that  such  payment  shall  not  exempt  such  carnage  re- 
passing with  a  different  traveller  or  passenger.     10  East,  66«] 

[An  exemption  in  a  turnpike  act  nrom  toll  on  passinff  agam  with  the 
same  carriage^  ttp|>lie8»  fhoi^^h  with  di&rent  horses^  bemg  the  same  m 
number.     10  East,  66.] 

[A  public  turnpike  act,  empowering  trustees  to  erect  toU^houses  and 
lease  tne  toOs^  to  persons  advancing  money  thereon,  with  a  proviso  thit 
there  shall  be  no  priority  amongst  difierent  mor^iagees^  does  not  aatho- 
rize  them  to  lease  the  toll-bouse,  since  then  one  creditor  would  gain  a 
preference  over  another.    2  T.  R.  169.] 

[Moticm  to  stay  proceedings  in  actions  for  penalties  under  the  ge- 
neral turnpike  act,  must  be  made  in  bank.    1 1  East^  484.] 

LI  3  VACA- 
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VACATION. 

Vide  TsuTSy  (C  1,  8ic> 

VAGABONDS  OR  VAGRANTS, 

Vide  Justices  of  Peace,  (B  ^6,  &c.) 


VALORE  MARITAGII. 

Vide  GuARDiAK,  (H  7.) 


VALUfi. 

Vide  Justices^  (O  S-  S.)— Money,  (B  4.)— Waste,  (E  1.) 


VARIANCE. 


Vide  ABATEMtEMT,  (G  8. — H  7.)— Amendment,  (D  7,  8. — V  5 
Bail,  (R  7.)— Obligation,  (B  4.)— Pueaoer,  (C  14,  15. — S  24 
30.)— Recoris  (C— D— F). 


VENDITIONI  EXPONAS 

Vide  Execution,  (C  8.) 


VENIBE  FACIAS. 


Vide  Ehquxst,  (C  1,  &c.) — Pleadxr,  (2'S  18<~-S  O  20.) — Pbockss, 

(D8.) 


VENTRE  INSPICIENDO. 

Vid«  Bastard,  (C). 


VENUE. 

Vide  Abatemsnt,  (H  is.)— Actiok,  (N  IS.>— Amekdmeht,  (H  U 

&c.) — Purser,  (S  9.) 

VER- 
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VERDEROR. 

Vide  Chas£,  (Q  2.) 

VERDICT. 

Vide  Abatement, (1 34) — Amendment,  (P). — Appeal,  (G  i.)- 
Estoppel,  (E  10;>— :Evidence,(AS.) — Pleader,  (C  87. — E  38.- 
R  13. — S  1,  &c.)— Prerogative,  (D  76.) 


VERT. 

Vide  Chase,  (N  I,  &e.) 


VESTED  REMAINDER. 

Vide  Estate,  (B  17.) 


VICAR. 

Vide  Ecclesiastical  Persons,  (C  10.  &c.) 


VICARAGE. 

Vide  Ecclesiastical  Persons,  (C  10,  &c.) 


VICTUALS  AND  VICTUALLERS. 

Vide  Justices  of  Pkace,  (6  32. 87,  &c.) 


VIDELICET. 

Vide  Parols,  (A  8.) 


VI  ET  ARMIS. 

Vide  AcTioH  ok  the  Case,  (C  S.)— Pleader.  (S  M  7.) 

L14  VIEW 


(    Z?20     ) 

VIEW. 

(A)  (BQben  it  litsi.  p.  5^. 

(B)  caben  not  p.  520. 

[(C)  ([Iietoer0,  boto  appointeti.]  p.  590^ 

r A)  ([2[i()en  ft  litg. 

In  all  actions  real,  where  the  tenant  does  not  know  the  certamtj  of 
the  lands  in  the  writ^  he  may  demand  a  yiev  of  the  land  demanded. 
Bl.  Norn.  Terb  View. 

[There  mav  be  a  view  in  trespass,  on  affidaTit  that  it  will  be  better 
direction  to  the  jury  than  any  evidence.    B.  R.  H.  156.] 

[It  n  never  granted  without  affidavit,  except  on  actions  of  waste. 
Barnes,  467J 

[A  view  is  not  granted  without  hearing  both  parties,  and  examining 
into  the  propriety  of  it,  unless  the  party  applying  consents,  that  if  there 
is  no  view,  or  a  view  by  any  of  the  jurors  (thoujrh  not  of  the  first 
twelve),  yet  the  trial  shall  proceed,  and  no  objection  oe  made  on  ocoNmt 
thereof  or  for  want  of  a  proper  return.     1  B.  M.  252.2 

[On  a  vieW|  the  shewers  may  shew  not  only  the  place  in  question, 
but  also  the  marks,  boundaries,  &c.  to  enlighten  the  viewers ;  and  may 
say  to  them,  '*  These  are  the  {daces  to  which  we  shall  adapt  our  evi- 
dence at  trial.''     Barnes,  458.] 

(B)  (CaOen  not 

But  by  the  common'  law,  view  did  not  lie  in  dower  laide  nUtil  kabei* 
2  Inst.  481.     R.2Lev.  117. 

Nor^  in  any  writ  of  dower,  where  the  husband  died  seised.  2  Inst* 
481.    Semb.2Lev.  117. 

Nor,  by  the  st.  W.  8. 48.  in  dote  tenemenio,  which  the  husband  aliened 
to  the  tenant  of  his  ancestor.    2  Inst.  48 1. 

If  dower  be  for  rent,  of  which  her  husband  died  srised,  or  which  the 
tenant  has  by  the  release  of  the  husband,  the  tenant  shall  not  have  the 
view.     2  Inst.  482. 

So,  the  tenant  shall  not  have  the  view,  where  dower  is  demanded  of 
a  thing  certain ;  as,  of  the  marshalsea.    2  Rol.  728.  1. 25. 

Nor,  if  it  be  a  demand  of  tithes.    R.  2  Rol.  728. 1. 45. 

Yet  the  tenant  is  not  ousted  of  the  view  where  he  or  his  ancestor 
dissdsed  the  husband;  for  this  is  not  an  alienation.    2  Inst.  481. 

Or,  if  the  husband  aliens  to  a  woman,  who  afterwards  marries  the 
tenant ;  for  the  alienatibn  was  not  to  the  tenant  UmselC    2  Inst.  481. 

After  a  verdict  m  an  assise^  de&ult  of  view  shall  not  be  alleged*  R« 
Mo.  68. 

[(C)  mmttfi,  iiotD  ap)iointeD.] 

[Vide  4  Ann.  c.  16.] 

Vide  more  concerning  View,  in  Abatement^  (1 25.)— -Forcible  Entry^ 
(D  1.  14.)— Pleader.  (2  Y  3.--3  O  21.) 

VIEW 


(     521     ) 

VIEW  OF  FRANKPLEDGE. 

Vide  Lbet,  (A.) 


VI  LAIC  A  AMOVENDA. 

Vide  EsGLisE,  (N  12.) 


:  t  •     s 


VILL. 

Vide  AbatemkmT)  (H  18.^Pau8h,  (C  1,  2.) 


VILLENAGE. 
(A)  miUtn.  p.  521. 
(B)aaiefn.  p.  521, 
(C)  jSemeDg  for  a  billeiti. 

(C 1.)  Nativo  habendo,  p.  521. 

(C  2.)  When  the  sheriff  cannot  seize  upon  him, 

p.  522. 
(C  3.)  Libertate  probandd.  p.  522. 

[(D)  ftlaUetp.]  p.  522. 

(A)  militn. 

Vilkiiue  is  a  servile  tenure,  whereby  a  man  holds  land  to  render 
to  hb  lord  villein  service.  (By  st  12  Car,  S.  24.  all  tenures  are  turned 
into  free  and  common  socage.)    Lit  s.  172.  174. 

As,  to  carrv  and  re-carry  the  ^ung  of  his  lord  oat  of  the  city,  or 
out  of  his  lonrs  manor^  unto  the  land  (tf  his  lord,  and  to  spread  it 
there^  &c.    Lit.  s.  172. 
'    And  it  may  be  done  by  a£ree  man,  or  by  a  viHein.    Cb.  lit  116. 

Vide  Homage. 

(B)  {nmein. 

Enenr  villein  is  so  by  prescripCioD,  or  by  bis  own  oonfessioiii  in  a 
court  of  record.    Lit.  s.  175. 

(C)  Bemcpe  ttt  a  tiHef n. 

(C  1.)   Nativo  habendo. 

If  the  lord  claims  an  inheritance  in  his  villein,  who  ffies  from  his 
lord  against  his  will,  and  lives  in  a  place  out  of  the  manor,  to  whkh 

he 
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I  « 

he  is  regardant,  the  lord   shall  have  a  nativo  habefuio.     F.  N.  B« 
77.  A. 

And  upon  such  writ  directed  to  the  sheriffy  he  may  seize  him  who 
does  not  deny  himself  to  be  a  villein.     Ibid. 

(C  2)  When  the  sheriff  cannot  seize  upon  hinj. 

But  if  the  defendant  say,  that  he  is  a  free  man,  the  sheriS*  cannot 
seize  him ;  but  the  lord  must  rcAiove  the  writ  by  j^cm^  before  the  justices 
in  eyre^  or  in  C.  B.,  where  he  must  count  upon  it.  F.  N.  B.  77. 
CD. 

So,  the  sheriff  cannot  seize  a  villein  dwelling  in  the  king's  andent 
demesne;  for  the  writ  de  nativo  habendo  says,  nisi  sit  in  dominico  do» 
mini  regis.     F.  N.  B.  77-  E.     Co.  Lit.  137.  b.  * 

So,  by  the  custom  of  London,  if  he  has  dwelt  for  a  year  and  a  day 
within  the  city.    R.  Mo.  2. 

So,  if  he  be  professed  in  religion ;  for  he  is  dead  civiUter.  Lit.* 
s.  202. 

(C  3.)  Liber tate  probandd. 

So,  upon  a  nQtivo  habendo  delivered  to  the  sheriff  before  removal  by 
pone^  the  defendant  may  sue  a  writ  de  libertate  probandd ;  whereupon 
the  whole  shall  be  removed  before  the  justices  in  eyre.  F.  N.  B» 
77.  C. 

And  afler  removal,  nothing  shall  be  done  upon  the  Ubertate  pro- 
bandd ;  but  the  lord  shall  count  upon  the  nativo  habendo,  F  .N.. 
6.  77.  D.  G. 

.Vide  more  concerning  Villenagc,  in  Abatement,  (E  1. — F  S.)-^ 
Homage  (D). 

[(D)  ©lalietg.] 

[Slaves,  by  landing  in  England,  are  here  emancipated.  Loft  1» 
Exoeptinff  the  case  where  a  man  confesses  himself  a  vUIain  m  gross,  in 
a  court  of  record.     Ibid.] 

[Contracts  relating  to  slavery,  made  in  England^  to  takeefect  abroad 
where  slavery  is  allowed,  are  valid.  Loft  1.  And  made  by  a  slave 
abroad  in  order  to  hisymanumission^  may  be  enforced  here.  3  B.&P.  69.) 


VISCOUNT. 

(A)  mttitl' 

(A  1.)  Who  may  be.  p.  5^. 

(A  2.)  How  he  begins  his  <^ce.  p.  S^. 

(B)  S)e9utie0  of  a  tflietif  . 

(B  1.)  Ulider^heriffi  p.  5^. 
(B  2.)  County^erk.  p.  525. 
(B .8t)  Deputies  to  the  ahedff  for  rqilevins*  &c.  p.  5S5. 

(C)  CfiC 
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(C  a.)  Cije  autboritp  of  a  Bberiff. 

(C  1.)  Judicial  p.  526. 

(C  2.)  To  suppress  insurrection.— When  he  shall  take 

the  posse,  p.  526. 
(C  3.)  When  he  has  no  jurisdiction,  p.  526. 
(C  4.)  Ministerial,  p.  527. 
(C  5.)  To  collect  the  rights  of  the  king.  p.  527. 

[(C  b.)  iprittflege0.]  p-  527. 
(D)  BemeDs  a0ain0t  a  tiberiff. 

(D  1.)  For  neglect  of  his  duty.  p.  528. 
(D  2.)  For  misfeasance,  p.  528. 

(£^  What  a  jtftenf  mag  or  mag  not  Do. 

(E  1.)  In  person,  p.  530. 
(E  2.)  By  his  officers,  p.  530. 

(F 10  (cabat  feejtf  {)e  mag  ta&e.  p.  5so. 

(F  2.)  Remedy  for  his  fees.  p.  534. 

[(6  a.)  proceelitng0  bg  ano  against]  p.  535. 
(G  b.)  ©fterfr jBf  account* 

(6  1.)  When  it  shall  be  made»  and  of  what  things. 

p.  540. 
(6  2.)  Of  what  things  a  sheriff  shall  not  be  charged.. 

p.  542. 
(6  d.)  How  enforced  to  make  his  account  p.  543. 
(6  4.)  How  the  sheriff  shall  be  discharged  by  gtdetus^ 

p.  544. 
(6  5.)  Charge  of  his  patent  and  account*  p.  544. 

<A)  vf^zxm. 

(Al.)  Who  may  be. 

The  antiquitjr  of  the  oflSoe  of  shertf^  and  how  oonaCHiitedf  vide  in 
County,  (B 1.) 

But  by  the  st.  d'e  Line.  9  Ed.  S.  none  shall  be  sbmff  unless  he  have 
sufficient  land  in  the  same  county  toanswer  to  the  king  and  his  people. 
Confirmed  fay  the  st.  4  Ed;  S.  9.  and  5  Ed.  3.  4.  14  Ed.  3. 7.  13  & 
14  Car.  2. 21;  8.  7. 

..  SOf  nostewaid  or  baiUfftoagrealldrd^  vnlev  out  of  service  that 
he  may  attend  to  execute  hb  office,  v 

So, 


5^  viscocnt; 

So,  Dj  the  8t.  14  E.  3. 7.  do  sherifFshall  continue  in  oflSce  aboycu^o^* 
Confirmed  by  the  st.  42  Ed.  3.  9.    Vide  Ck>unty^  (B  2,)        /  \ 

So^  temp.  R.  1.  it  was  providedi  that  a  sheriff  should  not  be  ajiisuce 
within  his  county.     Mad.  639. 

[Sub-sheriff  to  act  in  case  of  death  of  sheriff.     3  G.  1  •  c.  1 5.] 

(A.  2.)  How  he  begins  his  office.    ^ 

The  sheriff,  afler  nomination  to  his  office,  and  before  his  patent  de- 
lijreredt  must  be  bound  in  a  recognizance  in  tlie  exchequer  lb  miike 
account,  and  appoint  a  sufficient  under-sheriff  for  execaticMi  of  process. 

S09  he  must  find  surety  for  performing  his  office,  if  tlie  king 
pleases.     Mad.  642. 

So,  he  must  qualify  himself  within  three  months,  by  taking  die  tett# 
acQDrding  to  the  st.  25  Car.  2.  2. 

After  such  recognizance  given,  he  must  procure^  out  of  chanoery» 
the|ialent  of  office^  the  patent  assistance,  ana  the  writ  for  discharge  of 
the  old  sheriff.  Crompt.  Off.  of  Sher.  202,  203.  Vide  County,, 
(B  1,  &c.) 

He  must  take,  by  indenture  firom  the  old  sheriff  all  the  prisoners  and 
wr{l0»  %tc.  in  his  custody.  Crompt  Off.  Sher.  203.  Vide  County, 
(B3.) 

Also,  heSore  the  sheriff  acts  in  his  office,  he  must  take  an  oath,  that 
he  will  truly  serve  the  king  in  the  office  of  sheriff,  &c.,  truly  keep  the 
king's  rights,  and  all  that  Dekmgeth  to  the  crown,  &c.,  not  respite  the 
king^s  drots  for  gift  or  fiivoor,  where  it  may  be  done  without  great 
grievance,  rightfully  treat  the  people  in  his  bailiwick,  &c.,  truly  acqoii 
at  the  exchequer  all  those  of  whom  he  shall  receive  any  thing  of  the 
king's  debts,  nothing  take  whereby  the  king  may  losei  or  his  nftht  be 
letted,  &C.,  truly  return  and  serve  the  king's  writs,  &c.,  take  no  bailiflEs 
but  such  as  he  will  answer  for,  &&,  return  reascmable  issues,  &c,  make 
due  panels,  &c.  hath  not,  nor  will,  let  to  fiurm,  &c  his  sheriffwick  or 
any  office  bdo^ng  to  it,  truly  execute  the  laws,  and  in  all  things  behave 
himaelf  fin:  the  honour  of  the  king,  and  good  of  his  subjects,  and  d]»* 
dmrge  liis  office  to  the  best  of  his  skill  and  power.  Crompt.  Off.  Sh. 
202.  Vide  for  his  oath  the  st.  3  Geo.  15.  Vide  Mad.  640.  Vide 
Sereinent,  (A). 

[If  sberiff  takes  bond  of  his  bailiff  to  pay  20d.  for  every  defendant's 
name  in  every  wanant  in  mesne  process,  it  is  not  letting  his  dieriff> 
wick  to  farm.    C.  B.  Fort  368.] 

If  the  sheriff  neglects  his  oath,  he  will  be  in  danger  of  perjury,,  and 
also  of  imprisonment  of  his  body,  and  ransom  at  tte  kingfs  will^.  thju, 
61.  a. 

So^  if  he  refiises  the  dffice^  being  nominated  by  the  kingn^  an  infi>r— 
mation  lies  agunst  him.    2  Mod,  306. 

Though  he  was  excommunicated,  whereby  he  Cfmnot  take  the  test  to 
qualify.     R.  2  Mod.  300. 

Or^  was  not  qualified  by  takingtke  sacrament  within  a  yearpveced-: 
log.  (Vide  4  Mod.  269.  Sail.  167.  1  £di  Raym»  29.  2'V^U 
248.)  «         - 

[A  criiimial  information  was  gcantedfor  r^fusilig  theoffice  of  sheriff; 
because  the  public  good  requirra  that  the  office  simld  not  remaiii  mp». 

cants 
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CBDty  and  therefore  that  the  matter  should  be  determined  by  a  more 
^Msedv  process  than  indictment^  which  probably  would  not  be  deter- 
mined till  just  before  the  expiradon  or  the  year.    2  T.  R,  731.] 

(B)  Deputies  of  a  ti&eriff. 

(B  1.)  Under-sheriff. 

The  sheriff  of  ancient  time  had  his  under-sheriff.    Hob.  13* 

He  is.ra^ilioned  in  the  st.  W.  1. 15.    2  InsL  191. 

And  he  by  the  st.  27  EL  12.  must  take  an  oath,  which  is  now  pre- 
9eribad  by  the  st.  3  O.  15. 

'  When  the  sheriff  appoints  his  under-sheriff,  be^  «r  comeguenti^  gives 
him  authority  to  exercise  ail  the  ordinary  office  of  the  sheriff  himself; 
asi  to  execute  process,  &e.    R.  Hob.  IS. 

And  therefore,  a  bond  or  covenant,  that  he  shall  not  execute  with- 
out his  consent,  is  void.    Ibid. 

Rut  a  sheriff  may  constitute  his  under-sheriff  at  his  will,  and  remove 
him  when  he  pleases.    Ibid. 

So^  though  he  makes  him  irrevocable,  he  may  remove  him  at  plea- 
sure ;  for  he  is  only  his  deputy.     Hob.  IS. 

So,  he  need  not  make  an  under-sheriff;  for  he  may  exercise  the  oflSce 
himself.     R.  Hob.  IS. 

If  a  sheriff  noakes  an  under-sheriff,  he  may  take  a  bond  or  covenant  to 
indemnify  him  from  escapes,  &c.    R.  Hob.  14. 

But  a  sheriff  cannot  enable  his  under-sheriff  to  do  a  thing  which 
the  sheriff  himself  ought  to  do  in  person ;  as,  to  execute  a  writ  of 
waste,  re-disseisin,  &c.     Hob.  IS. 

-.  [The  high  sheriiffcan  appoint  only  one  under-sheriff  extraordinary. 
2Wils.  S78.] 

[The  sheriff  cannot  depute  two  persons  to  take  an  inquest  2  Wils. 
378.] 

So^  by  the  St.  3  G.  15.  none  shall  sell,  buy,  let,  or  take  to  fiurm  the 
oflke  of  under-sheriff,  &c*  or  other  oflSoe  belonging  to  the  office  of  high 
sherifl^  nor  contract  for  the  same  for  money  or  other  consideration, 
direcdy,  or  indirectly,  &c.  on  pain  of  500/. ;  a  moiety  to  the  king, 
a  moiety  to  him  who  will  sue^  &c*  Provided  the  suit  be  in  two 
years.  .j.isv 

Provided,  nothing  in  this  act  shall  prevent  the  sheriff  under-she- 
riff, &C.  from  taking  the  just  fees  and  perquigitas  of  his  office,  or 
^  from  acoountinff  for  them  to  the  sheriff,   or  giving  security  to  do 
so^  or  ftom  giving,  6r   taking,   or  securing  a  salary  or  recompence 
to  the  underr^herS^  &c. 

(B  2.)  County-derk. 

So,  the  sheriff  may  make  a  county-derk.    Vide  in  County,  (C  1.) 

•(tl  S.)  Di^puties  to  the  sheriff  for  replevins,  &c, — Sei^ 
*.  ./i  Replevin., 

So,  by  the  St.  1  &  2  Ph.  &  M.  12.  the  sheriff,  at  the  first  counly 
day,  or  in  two  months  after  he  receives  his  patent,  shall  appoint  and 
prodttin  four  deputies,  living  twelve  miles  (ustant  from  each  other,  to 
make  rqplevins,  &c» 

By 
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By  an  order  in  the  ezcfaequer^  all  sheriffii  shall  astign  thdr  able  at- 
torn^ and  deputy  in  that  ODurt,  sitting  the  court,  to  attend  the 
court,  and  receive  and  return  all  writs,  &c.  And  every  sheriff  on 
his  giving  a  recognizance,  shall  deliver  to  the  derk  in  the  remem- 
brancer's office  the  name  of  the  attorney  <v  deputy  assigned.  Ord. 
and  Rules  in  Exch.  Rule  45.  p.  20. 

So^  by  a  rule  in  C.  6.  M.  1654,  the  sheriff  shall  have  a  deputy  in 
court  to  receive  and  return  writs,  whose  name  and  place  of  abode  in 
London  or  Westminster  shall  yeiuiy,  before  Hilaiy  term,  be  set  up  in 
the  derk  of  the  warrants  office.    iSSls,  2. 

(C  a.)  CDe  autgorite  of  a  tiberiff* 

(C.  1.)  Judicial^ 

The  authority  of  a  sheriff  is  judicial  or  ministerial. 

The  judicial  authority  of  a  sheriff  consists  in  holding  the  county 
court  and  tome.     Of  which  vide  County,  (C  1,'  &c*) — Leet^  (A). 

So,  by  the  common  law  the  sheriff  was  conservator  of  the  peace. 
Vide  in  Justices  of  Peace,  (A  4.) 

But  now  by  the  st.  1  M.  sess.  2.  ch.  8.  no  sheriff  shall  exercise 
the  office  of  a  justice  of  peace  within  his  county,  during  the  time 
that  he  acts  as  sheriff. 

8o,  in  a  writ  of  re*disseisin,  the  sheriff  acts  as  a  judge,  as  well 
as  a  minister.    Vide  in  Assise,  (F  2.) 

So,  inquiry  of  waste. 

So»  in  admeasurement  of  pasture. 

When  a  sheriff  executes  his  judicial  authority,  he  must  do  it  in 
person ;   and  it  is  not  sufficient  by  the  under-sheriff,  or  other  dqpuQr. 

(C  2.)  To  suppress  insurrection. — When  he  shall  take  the 

posse. 

If  there  be  any  rebellion,  insurrection,  or  riot,  in  the  county,  the 
sheriff  may  take  the  passe  comUatus  for  the  suppression  of  it  Crcmip. 
Q£  Sher.  209.  a.  210.  a. 

So,  if  there  be  an  invasion  by  the  kino's  enemies. 

Or,  any  affiray,  unlawful  assembly,  or  oreach  of  the  peace  within  hia 
county.    (Vide  Cromp.  Off.  Sher.  204.  209, 210.) 

So»  if  it  is  necessary  for  apprehending  of  traitors,  felons^  &c.  within 
franchises  or  without 

So,  for  the  execution  of  judicial  process,  vide  in  Resoous,  (D7.) 

Or,  if  he  finds  resistance  in  the  execution  of  auy  process  or  the  king's 
writ,  vide  in  Retom,  (D  6.) 

The  sheriff  in  such  cases  may  require  the  aid  of  all  persons,  above 
fifteen  and  able,  within  his  counU. 

So,  may  the  under-sheriff  or  his  known  bdlifi^  having  the  sheriff's 
¥rarrant. 

(C  3.)  When  he  has  no  jurisdiction. 

But  by  the  st.  Mag.  Chart  17.  mdlm  vicecomes^  &c.  ieneai  placiia 
corona  nostra. 

(C  4.)  Minis- 
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(C  4.)  Ministerial. 

The  ministerial  office  of  sheriff  consists  in  the  execution  and  return 
of  all  writs  and  process  to  him  directed*  Dy.  61.  a.  For  which  vide 
Execution,  (O). — Process  per  tot. — Retom  per  tot 

In  bailment  of  prisoners.    De  quo  vide  in  Bai]»  (F  10. — G  2.) 

In  making  replevin.  De  quo  vide  in  Pleaderi  (3  K  1,  &c.) — Re- 
plevin, (D). 

In  election  of  knights  and  burgesses  for  parliament,  coroners  anjd 
verderors.     For  which  vide  Parliament,  (D  4,  &c.)— (iMSoery  (G  3.) 

In  attendance  upon  the  judges,  justices,  &c. 

In  proclamation  of  statutes. 

And  in  keeping  and  collecting  the  rights  and  revenues  of  the  king. 
Mod.  242. 

(C  5.)  To  collect  the  rights  of  the  king. 

'The  sheriff  by  his  oath  is  bound  timely  to  keep  the  king^s  rights,  and 
all  that  belongs  to  the  crown,  &c.    Vide  ante,  (A  2.) 

And  it  was  his  duty  to  take  care  of  the  king's  manors,  &c.  and  collect 
his  revenue.     Mad.  643. 

And  therefore,  the  sheriff  er  o^io  may  seize  and  take  to  the  king's 
use^  the  profits  of  all  lands  within  his  county,  that  come  to  the  kmg 
by  descent,  remainder,  reverter,  or  escheat.     Mad.  242*  634. 

Or,  by  attainder  for  treason,  petit  treason,  or  felony. 

The  temporalties  of  a  bishoprick.     Mad.  207f  &c. 

So,  before  the  st  12  Car.  2.  24.  the  lands  which  he  had  by  waxd,  or 
primier  seisin. 

So,  upon  office  found,  the  sheriff  may  seize  and  take  for  the  king 
the  profits  of  the  lands  of  aliens,  idiots,  or  lunatics. 

Of  lands  forfeited  to  the  king  for  waste,  or  cesser  for  two  years  by  the 
king's  tenant. 

By  alienation  in  mortmain,  or  without  licence. 

By  a  condition  broken,  feoffineut  by  collusion,  &c. 

fio,  where  the  king  has  year,  day,  and  waste. 

Or,  seizure  is  made  for  a  contempt.  .   . 

In  all  cases,  where  an  office  is  found  before  commissioners,  and  not 
the  escheator,  the  sheriff  shall  be  charged  with  the  profits.  . 

But  he  shall  be  charged  only  for  Uie  annual  value  found  by  the 
office. 

And  if  the  office  does  not  entitle  the  king  to  entry,  but  only  to  his 

actios,  the  sheriff  ought  not  to  make  seizure  without  warrant. 

» 

[(C  b.)  prittilegeiBf.] 

[The  court  will  protect  a  sheriff  between  two  contending  parties, 
Without  putting  him  to  file  a  bill  of  interpleader.     4  Ikunt  5S5.] 

[Where  a  sneriff  behaves  fairly,  and  prays  the  assistance  of  the  court, 
he  shall  not  be  put  to  try  a  question  of  thfe  bankruptcy  of  the  defendant^ 
between  his  assignees  and  the  plaintiff,  at  hb  own  expence.  1  Taunt. 
274.]  > 

[A  sheriff  acting  foirly  under  a  writ,  without  notice  of  any  act  of    ^ 
bankruptcy,  will  be  protected  when  sued,   unless  indemnifiedf,  and  a 
nominal  defendant  only.     1  Taunt.  274.} 

[Where 
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[Where  biul  above  are  put  in  but  not  juidfied,  and  the  sherxflPbeing 
fixed  brings  an  action  on  tne  bail  bondf  to  which  the  defendant  pleads 
comperuU  ad  diem  \  the  court  will  on  motion  by  the  sherifl^  orcher  the 
recognizance  of  bail,  in  the  original  action,  to  be  struck  off  the  file, 
though  the  defiendant  all^  that  the  sheriff  was  fixed  through  his  own 
n^igence ;  for  that  should  be  the  subject  of  motion  to  stay  the  pro- 
on  the  bail  bond.     1  Mars.  520.    6  Taunt.  169.] 


(D)  BemeDs  asatn^t  a  tfbedff. 

(D  1.)  Forn^lectofhis  duty. 
If  a  sheriff  refiises  or  n^lects  to  do  his  duty,  an  action  upon  the  case 


against  him ;  as,  if  he  does  not  return  process  returnable,  or  makes 
a  fiilse  return.  Vide  Action  upon  the  Case  for  Negligence,  (A  2.)— 
Retom,  (F  1.) 

( AU  actions  for  breach  of  duty  in  the  office  of  sheriff  must  be  brooght 
against  the  his^  sheriff,  though  the  actual  defimlt  be  that  of  the  un£r- 
Aeriff  or  bail^.    Cowp.  40S.] 

[But  where  a  special  bailiff  is  nominated  by  the  plaintiff  or  his  agent, 
the  sheriff  is  not  bound  to  return  the  writ.    S  Bl«  ri&p.  952.] 

So,  if  by  his  consent,  or  n^lect,  he  suffers  an  escape^  debt  lies, 
or  an  action  upon  the  case.  Vide  Action  upon  the  Case  for  Nejg^i- 
gence,  (A  2.)— Escape^  (B  1,  &c.)~Pleader,  (2  P  1;) 

[But  an  action  does  not  lie  against  the  sheri^  on  a  promise  to  exe- 
cute a  bill  of  sale  to  the  plaintiff's  nominee;  the  leeal  and  proper  mode 
of  compelling  a  sale  by  the  sherifl^  is  by  writ  of  venditioni  exponas. 
Cowp.  406.1 

And  the  court  will  not  direct  thesherifl^  upon  motion,  what  he  ought 
to  do,    2Mod.  Ca.S15. 

Vide  post.  (F  2.) 

(D  2.)  For  misfeasance. 

So,  by  the  st  3  Geo.  15.  a  sheriff  shall  not  omit  to  tort  any  sum 
received  of  a  debtor,  and  answer  it  in  his  account ;  and  if  he  niAU  any 
money  levied  or  received^  &c.  shall  forfeit  treble  damages  to  the  party 
aggrieved,  and  double  Uie  sum  nihiUed^  &c ;  to  be  decreed  by  die 
oourt  in  a  summary  way,  &c. 

By  the  st.  6  Geo.  21.  s.  53.  he  shall  not  deliver  blank  warrants  ta 
attomies,  &c.  before  a  writ  comes  to  him,  on  pain  of  10/. 

[The  sheriff  is  liahle  dvHiter^  but  not  criminaHter^  for  the  acts  of  his 
baUifis ;  the  meanins  of  which  iSf  that  he  is  not  liable  to  be  indicted  or 
inmrifioned,  or  subiect  to  anv  corporal  punishment  for  the  acts  of  his 
baiiifi;  but  where  it  rests  in  damages,  he  shall  make  the  party  apecu- 
niaiy  satisfaction.    2T.R.  156.    Vide  infira,  (F  1.)] 

[if  a  bailiff  on  warrant  on  jf.  fa.  against  A.  takes  the  goods  of  B., 
trespass  vi  et  armis  lies  against  the  shenfl^  even  though  he  or  hb  deputy 
does  not  recognize  the  act.    3  Wils.  309.] 

[So^  also  an  actum  of  trespass  and  false  imprisonment  lies  against 
the  sheriff  for  trespass  and  false  imprisonment  committed  by  his  mctn 
in  the  execution  of  process.    S.  C.    3  Wils.  317.    Vide  tk>ug.  4a] 

[Tlie  sheriff  is  not  liable  for  seizing  goods  in  execution  after  an  act  erf* 
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bankruptcy  committed ;  bm,  if  be  sells  tbem  after  tbe  oonmussian  asnesy 
trover  lies.     1  B.  M.  20-] 

[Actions  for  breaeh  of  duty  o^the  office  of  sheri£^  mAist  be  bioogbt 
against  the  bigh-sheriff,  though  the  breach  was  by  the  default  of  the 
under-sheriff  or  bailiff.     Cowp^40S.] 

[In  an  action  of  trespass  against  the  sheriff  for  the  wrongful  act  of 
the  bailiff,  it  is  not  enough  (in  order  to  afiect  the  sheriff)  to  prove  bim 
a  general  bailiff,  and  that  he  had  given  a  bond  of  indemnity  to  the  she- 
riff as  such^  together  with  proving  the  copy  of  the  warrant,  under  which 
he  entered  and  seized  the  plainti£ns  goods  ;  but  the  privity  between  such 
bailiff  and  the  sheriff  must  be  est^ished  in  the  particular  transac- 
tion on  the  best  evidence,  by  proving  the  original  warrant  of  execution 
directed  by  the  sheriff  to  such  bauiff,  or  at  least  by  proving  such. 
nodce  to  produce  it,  as  will  in  case  of  non-production,  let  in  seoondbly 
evidence  of  its  contents?      7  T.  R.  US.] 

[Confession  of  an  escape  by  the  under-sheriff  is  evidence  in  an  action 
against  tbe  sheriff,  because  he  is  the  general  servant  of  the  sheriff. 
1  Ld;Raym.  190.] 

[Since  bail  below  are  liable  for  the  plaintiff's  demand  up  to  the 
penalty  of  the  baiUbond,  though'it  exceed  the  sum  sworn  to,  and  costs ; 
the  sheriff,  on  dischargingthe  defendant^  &c.  without  taking  a  bond,  lis 
liable  to  the  same  extent.    8  T.  R.  29.] 

[Tbe  sheriff  is  bound  to  take  notice  of  all  the  different  liberties  within 
his  county;'  so  that  he  will  be  liable  to  the  owner  of  any  one  which  he 
invades.    2  T.  R.  10.] 

[If  a'bailiff  on  A^.Ja.  against  the  goods  of  A.  take  those  of  B.^ 
trespass  lies  against  the  sheriff  8  Wils.  309.  2  Blk.  8S2.  Lofft.  8 1  * 
Doug.  40.] 

[A  sheriff  is  liable^  even  under  a  penal  statute^-  for  the  misconduct  of 
his  officer,  colore  officii,  when  charfl»d  to  execute  the  law.  11  East,  25* 
Thus^  under  32  Geo.  2.  c.  28.,  £  T.  R.  712.^  though  the  act  be  an 
indictable  ofience.    2  T.  R.  148.] 

[The  bailiff's  name  indorsed  on  the  writ  is  sufficient  evidence  that 
be  was  authorized  by  the  sheriff  to  arrest^  without  proving  the  warrant. 
jCowp.  66.] 

[A  sheriff  is  only  liable  for  the  misconduct  of  his  officer  when  charged 
by  him  with  executing  the  law;  and  therefore,  when  sued  for  such  mis- 
conduct, he  must  be  connected  with  him  in  the  affiiir  in  question,  and 
shewn  to  have  deputed  to  him  the  authority  abused.  Proof  that  the 
person  who  committed  the  trespass  was  his  general  bailiff,  and  had 
given  him  a  bond  of  indemnity,  is  not  sufficient  for  this  purpose. 
7T.  R.  lis.] 

[In  an  action  against  the  sheriff  for  not  arresting,  it  is  not  sufficient 
evidence  to  connect  the  sheriff  with  his  officer,  that  the  officer's  name 
appears  on  tbe  writ,  and  that  the  writ  has  been  returned  non  est  intfentus^ 
— ?-the  sheriff  having  gone  out  of  office  before  the  return.  1  Mars.  554  J 
6  Taunt,  231.] 

[The  copy  of  the  indorsement  of  ^  bailiff's  name  on  a  writ,  is  no 
proof  against  the  sheriff  that  the  person  there  named  was  the  bailiff  em- 
ployed to  levy.    7  Taunt.  8.] 

[Where  a  special  bailiff  has  bees  appointed  to  execute  a  writ  at  the 
instance  of  the  party  who  sued  it  out,  tiie  sheriff  is  not  answerable  for. 

Vol.  VII.  Mm  its 
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its  execution.  The  party,  therefore,  cannot  role  him  to  return  it. 
4 T.  R.  1 19.     2  Blk.  752] 

[If  the  defendant  is  arrested  by  a  special  bailiff  of  the  plaintiff's  nomi- 
nation, the  sheriff  is  not  answerable  for  the  bailiff^s  misconduct,  nor  for 
the  forthcoming  of  the  prisoner,  until  he  is  actually  in  gaol,  or  other- 
wise in  the  sheriff's  actual  custody.     8  T.  R.  505.] 

[A  sheriff  is  not  liable  for  the  misconduct  of  the  bailiff  of  a  francluse 
utuated  within  his  county,     2  T.  R.  5.] 

(E)  (Ht&at  a  0i)edf  tna^  or  mag  not  Do. 

(E  If)  In  pei*soD. 

A  sheriff  cannot  do  execution  where  he  himself  is  a  party;  and 
therefore  an  extent  by  hinf,  when  he  is  conusee,  will  be  void.  R.  Mo. 
'    647.     Vide  anle,  (C  1.  S.) 

[And  where  be  is  plaintiff,  a  latitat  directed  to  himself  is  ill.  1  Bl.Rep. 
506.] 

(E  2.)  By  his  officers. 

A  sheriff  may  make  a  warrant  to  his  bailiff  for  execution  of  process^ 
&c. 

So,  he  may  make  a  warrant  to  a  special  bailiff  named  to  him  by  the 
plaintiff,  ana  take  security  for  his  indemnity.  R.  1  Leo.  132.  Cro.  El. 
271. 

But  a  special  bailiff  need  not  take  the  oath  required  by  the  st.  27 
•lEliz.  12.     R.  Jon.  250.    2  Lev.  151. 

Nor,  any  other  bailiff  of  a  sheriff,  who  has  not  the  return  of  writs. 
Semb.  Jon.  249. 

And  he  shall  be  intended  a  special  bailiff,  unless  the  contrary  appears. 
iSemb.  2  Lev.  151. 

Yet  a  special  bailiff,  being  allowed  by  the  sherifi^  will  be  an  officer  to 
the  sheriff  who  shall  answer  for  an  escape  by  such  bailiff.     Jon.  65. 

And  therefore,  an  assumpsit  to  pay  such  special  bailiff  more  than  the 
fees  allowed  by  the  statute,  will  be  extortion,  and  void.     R.  Jon.  6S» 

[The  under-sheriff  himself  may  assign  a  bail-bond  in  the  name  of  the 
high-sheriff  since  st.  4  &  5  Ann.,  but  the  under-sheriff's  clerk  may 
not.    Str.  60.] 

(F 1.)  (CObat  fee0  be  ma^  ta&c. 

By  the  st.  W.  1.  26.  no  sheriff,  or  other  minister  of  the  king,  shall 
take  a  reward  to  do  his  office,  &c.     Vide  Extortion,  (A  2.) 

And  by  the  st.  4  Ed.  3.  9.  sheriffs  shall  receive  and  safely  keep  in 
prison  thieves  and  felons,  by  delivery  of  the  constables,  without  taking 
any  thing  for  the  receipt. 

By  the  st.  2S  H.  6. 10.  no  sheriff,  under-^sheriff,  bailiff,  &c.  shall  take 
any  profit  or  avail  of  any  person  by  them  arrested  or  attached,  or  for 
letting  to  bail,  or  shewing  favour,  except  tU  irifi^a^ 

Nor,  for  making  any  return,  or  panel. 

So,  by  the  st.  28  Eliz.  4.  sheriff,  under-sheriff,  bailiff  of  franchise^ 
or  any  of  their  officers,  shall  not,  directly  or  indirectly,  take  for  an 
eitent  or  execution  of  body>  land^  or  goods,  more  than  ut  injra^  on  pain 

of 
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t>f  treble  damages  to  the  party^  and  40/. ;  a  moiety  to  the  king,  and 
a  moiety  to  him  that  will  sue, 

[And  the  sheriff  is  liable  to  treble  damages  in  an  action  by  the 
party  grieved,  for  the  act  of  his  officer,  in  levying  more  than  the 
tees  allowed  by  the  statute.     2  T.  R.  148.] 

And  there  is  little  doubt  but  an  action  may  also  be  maintained 
against  him  by  a  common  informer,  for  the  penalty.  Ibid,  by  all  the 
judges  in  B.  RJ 

And  therefore,  for  execution,  or  return  of  a  capias  utlagatum^  or 
warrant  thereon,  no  fee  is  due  to  the  sheriff.     Per  Cur.  Litt.  QS. 

So,  by  the  st.  3  G.  15.  no  sheriff,  Sec.  shall  take  any  fee  of  a  debtor 
to^e  king,  &c.  save  ^d,  for  an  acquittance.  Vide  Extortion,  (A  2.— 
£).  And  shall  take  poundage  on  a  ca.  sa.,  &c.  only  for  the  sum  re- 
maining bondjide  due,  which  shall  be  specified  on  the  back  of  the  writ^ 
&c.  on  pain  as  for  extortion,  &c.  (vide  for  this.  Extortion,  (A  3. — E)^ 
and  200/.  besides ;  a  moiety  to  the  king,  a  moiety  to  him  who  will 
sue,  &c. 

Bat  by  the  st.  23  H.  6.  10.  sheriff  'may  take  for  arrest  20^.,  the 
bailiff  4£{.,  and  gaoler,  if  committed  to  prison,  ^d,^  for  a  copy  of  a  panel 
4dL,  for  bail-bond  4tf. 

So,  by  the  st.  28  El.  4.  he  shall  not  take  for  an  extent  or  execution 
on  body,  lands,  or  goods,  more  than  \2d.  for  every  20^.,  where  the 
sum  exceeds  not  100/.,  and  6</.  for  every  205.  over  and  above  an 
100/. 

And  by  this  act  he  may  take  12</.  in  the  pound  for  the  first  100/.  and 
6d.  per  pound  for  every  pound  above  100/.;  for  it  was  not  intended 
that  he  should  take  only  6d,  per  pound  for  the  whole  sum,  where  that 
exceeds  100/.  R.  Cro.  Car.  287.  Dub.  Cro.  El.  335.  Ace.  Noy, 
28.  76.     R.  Latch,  17.  51.    Jon.  307*     Vide  2  T.  R.  148. 

If  there  be  execution  by  capias  ad  satisfaciendumf  the  sheriff  shall 
have  his  fees  ibr  the  whole  debt.     1  Sal.  331.     Skin.  363. 

So  in  execution  by  elegit.  Dub.  1  Sal.  331.  Per  Holt,  1  Sal.  333. 
R*  Sal.  209. 

Or,  by  Jleri  facias*     Skin.  363. 

Though  the  writ  be  erroneous,  he  shall  have  his  fees.  R.  1  Sal. 
332. 

So,  he  shall  have  fees  upon  an  execution  of  a  judgment  in  a  scire 
facias.    5  Mod.  97. 

So,  he  shall  have  fees  for  money  levied  upon  an  extent  out  of  the 
exchequer.     Park.  177.   Infra,  p.  532,  534. 

So,  if  he  levies  a  fine  for  a  misdemeanor  by  process  of  B.  R.,  his 
poundage  shall  be  allowed  upon  payment  to  the  clerk  of  the  crown. 
2  Jon.  185. 

And  the  sheriff  himself  shall  have  the  fees  for  execution^  not  his 
bailiff.     Semb.  Latch,  19.52. 

And  shall  have  the  fe^,  though  the  execution  be  within  a  corporation, 
for  the  proviso  of  die  statute  extends  to  execution  upon  suits  within  a 
corporation,  which  is  not  a  county  of  itself.  R.  Latch,  51.  Vide  post, 
(F2.) 

[He  is  not  entitled  to  retain  poundage  out  of  money  levied  on  an 
•Itaduaent  for  non-payment  of  money.    2  East,  410-3 

M  m  2  [Quaere, 
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[QiMere^  Is  he  entitled  to  an  acti<ai  under  the  stat  2S  H.  6.  c.  9* 
Ibid.] 

S(H  by  the  st.  3  Geo.  15.  sheri^  bailiff  of  franchise^  &c.  may  take^  on 
esecttting  an  habere Jacias  posussionem^  or  uistnam,  \2d.  for  every  SOr. 
per  ann.  value  of  the  lands  not  exceeding  100/.  per  ann.^  and  6d.  fior 
every  20if  •  per  ann.  above  that  value. 

Soy  by  the  st.  8  Geo.  85.  no  sheriff  shall  take  for  the  extent  and 
liberate^  and  haberefacias  possessionemy  or  seisinam  on  the  real  estate^ 
and  levy  on  the  personal  estate  by  virtue  of  sudi  extent,  any  more  than 
the  same  fees  that  afe  appointed  by  the  st.  S  Geo.  ]  5.  for  executing  an 
el^iif  haberefacias  posicssicnem^  or  seisinam. 

So^  by  the  st.  S  Geo.  15.  a  sheriff  who  shall  levy  a  debt  or  other 

sum  (except  post  fines)  due  to  the  kbg  by  process  on  the  summons  of 

,  the  pipe  or  green^wax,  by  levari  Jacias  out  of  the  court  of  exchequer, 

.  shaU  have  I9d.  out  of  every  20s.  for  any  sum  not  exceeding  100/., 

and  6(L  out  of  every  205.  for  every  sum  above  the  first  100/.  by  him 

levied. 

And,  if  the  levy  by  process  on  Bjteri/aciast  and  extent  out  of  any 
of  the  oflSces  of  the  court  of  exchequer,  18d.  out  of  every  80s.  not  ex- 
ceeding 100/.,  and  12(L  for  every  805.  after  the  first  100/.  levied. 

Ptt>yided  he  answers  the  same  on  his  account  by  the  general  sealing 
iday  of  the  term,  whereiii  he  ought  to  be  dismissed  the  court,  or  by  the 
time  granted  him  for  passing  his  account  by  warrant  firom  one  df  the 
barons. 

If  the  sheriff,  having  seized  goods  or  personal  estate  by  process,  &c. 
lor  a  debt  to  the  crown^  die,  or  be  superseded  before  a  venditioni  ex* 
panas,  or  sale,  the  barons  sitting,  or  any  one,  may  apportion  the  fees 
.and  poundage  between  the  preceding  and  subsequent  sheriff. 

[Sheriff  is  entitled  to  poundage  on  extents  in  aid ;  and  if  the  monqr 
is  paid,  he  is  entitled  to  the  whole  poundage,  thov^  a  venditioni  ex* 
ponas  could  pot  have  issued  till  after  he  was  out  of  office.  Parker,  177.] 

£But  he  is  not  entitled  to. any  other  costs  and  charges.    Ibid.] 

[On  action  brought  in  exchequer  by  sherifi  of  London  on  bail-bond, 
taken  in  their  own  names  for  appearance  of  defendant,  taken  on  exche- 

Sier  process  on  prosecution  of  atton^^-general  on  behalf  of  the  crown, 
r  custom-house  penalties  and  forfeiture,  and  testatum  ca*  so.  into  Hert- 
focdshire  against  bail^  sheriff  of  H.  is  entided  to  his  poundage^  for  this 
is  not  the  suit  of  the  crown.    4  B.  M.  1981 .] 

(By  fit.  7  <j.  3.  c  89.  he  is  not  entitled  to  poundage  for  taking  body 
in  execution  on  process  at  the  suit  of  sheriff,  &c.  on  bail-bond  for  ap- 
pearance of  person  sued  for  duties,  or  for  penalty  for  smuggling,  or  in 
any  case  vhere  lie  would  not  be  entitled,  if  the  suit  was  direcdy  in  the 
name  of  the  crown.] 

.  [By  Stat.  14  G.3«  c  80.  j>risoners  acquitted  or  discharged  by  procla- 
mation, shall  be  immediately  set  at  large  in  court,  without  paying  any 
fee;  and  treasurer  of  county,  &c  shall,  on  judge7»  certificate^  pay  tlie 
usual  foe,  not  ^exceeding  ISs.  4</.] 

£The  .sheriff  is  entitled  to  levy  costsiinder  43  Geo.  3.  c.  99.  cm  an 
extent  against  a  collector  of  taxes;  and  the  sheriff's  poundage  is  indn- 
ded  in  word  cbarffes,  and  may  be  levied ;  and  it  is  payable  where  the 
money  is  paid  in  i)efore  a  venditioni  exponas  has  issued,  although  the 
proceeding  is  obviated  thereby*    8  Pricey  880.1 
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[  Wherer  the  law  imposes  a  dutv  upon  aii  officerj  he  cannot  claim  a 
remuneration,  for  fulfilling  it,  unless  the  law  has  expressly  confeired 
such  ripht  The  sherifl's  right,  therefore,  to  poundi^  rests  entireljF 
upon  the  positive  enactments  of  statutes,  within  which  he  mqst  bring 
mmseli^  in  every  case  where  he  clwns  poundage  for  executing  a  wriw 
A  capias  tUlagatumy  on  mesne  process,  in  a  private  suit,  is  not  '*an  ex-^ 
tent  or  execution,"  within  the  meaning  of  29  Eliz.  c.  4. ;  in  its  original 
form  if  is  for  the  punbhment  of  the  party's  contumacy,  and  not  for  the 
payment  of  a  debt ;  there  are  no  means  of  estimating  the  sheriJBTs  right 
to  poundage  under  it,  for  the  whole  of  the  defendant's  goods  are  to  be 
taken,  and  not  property  to  such  an  amount.  Therefore,  the  sheriff  is 
not  entitled  to  poundage  under  the  st  lEliz.  for  executing  such  writ. 
2  M.  &  S.  294.1 

[The  sheriff  is  not  entitled  to  poundage  upon  stamps  in  the  possession 
of  a  distributor  seized  under  an  extent.     Wightw.  95.] 

[The'sheriff  cannot  claim  th^  expence  incurred  in  keeping  an  officer  io; 
possession  of  goods  seized  by  him  under  a  writ.  Mo- statute  has  |^ven 
him  that  right.    2  M.  &  S.  294.} 

[Thesheri£^  besidestbepoundaffe, charged 5'per  cent.for  an  auctioneer 
to  sell  malt;  die  charge  was  disaUowedr    2Anst.  412.] 

^he  fees  of  the  sheriff's  officer  for  making  an  arrest,  ^e  to  be  regu- 
lated by  the  court ;  and  a  regulation  by  the  sessions,  though  acted  upon, 
for  a  long  time,  is  a  nullitv.     S  T.  R.  417.] 

[Not  (to  poundage)  until  the  goods  are  sold.     Lo£(t  483»] 

[Before  the  st  43  Geo.  9.  c.  46.  the  sheriff  might  have  brought  debt 
against  the  plaintiff  for  poundage  under  an  execution  at  his  suit.  The 
statute  provides,  that  the  plaintiff  may,  where  his  execution  .is  against 
the  goods,. &c.  levy  the  poundage  over  and  above  the  sum  recovered. 
This  has  changed  the  former  rights  of  the  sheriff  since  the  act  passed  to 
give  a  boon  to  the  plaintifis,  and  entitle  him  to  levy  that  in  which  he 
stands  indebted  to  the  sheriff.     4  M.  &  S.  256.] 

[If  on  an  extent  issuing  against  the  acceptors  of  bills  of  exchange^ 
drawn  in  favour  of  officers  of  the  crown  for  public  money  received  by 
the  drawers,  and  admitted  by  them  to  the  accq>tors,  for  the  purpose  of 
levying  the  crown's  debt,  the  drawers,after  the  execution  of  that  process, 
take  up  and  pay  the  bills,  they  are  not  liable  to  pay  the  sheriff  s  poun- 
dage  on  the  levy  ;  and  the  sheriff  having,  retained,  under  an  order  of 
th^  court,  a  sum  lor  poundage  in  his  hands,  will  be  ordereci^  to.  restore 
it  to  the  assignees  of  the  bankrupt  acceptor's  estate.  Semble,  whatever 
be  due  to  the  sheriff  for  poundage^  in  such  a  case,  should  be  paid  by 
the  crown.    2  Price,  58.] 

[A  sheriff  who  levies  under  a  writ  of  execution,  is  entitled  to  his  poun- 
dage, notwithstanding  the  parties  afterwards,  and  before  sale,  compro- 
mise the  debt.    5  T.  R.  470.] 

[The  St.  29  Eliz.  c  4.  enacts,  that  the  sheriff  shall  be  entitled  to  poun- 
dage upon  such  sum  as  he  shall  levy  or  extend  '*  and  deliver  in  execu- 
tion." Notwithstanding  these  latter  words,  the  sheriff  may  claim  poun* 
dage  in  a  case  where  he  has  levied  under  an  execution,  which,  toge- 
ther with  the  judgment,  is  afterwards  set  aside  for  irregularity  in  the 
plainti£l^  and  the  proceeds  restored.  If  the  sheriff  has  levied  r^ularly, . 
he  .cannot  be  affected  by  the  irregularity  of  the  antecedent  proceedings. 
4  M.&   S.  256.     Lofit  25S.] 
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[The  50/.  penalty  against  officers  for  extortion,  inflicted  by  st.  32 
Geo.  2.  c.  28.  is  not  recoverable^  unless  a  table  of  fees  has  been  pre- 
viously made  out  purstiant  to  the  statute.     2  N.  R.  59.] 

[In  debt  qui  tarn  against  a  bailiff  for  extorting  illegal  fees  in  executing 
B^./a,f  if  the  plaintiff  sets  out  the  judgment  on  which  the  writ  was 
fouodedf  he  must  also  prove  it.     2  Blk.  1 101.] 

(F  2s)  Remedy  for  bis  fees. 

By  those  statutes  the  sheriff  has  a  right  to  the  fees  allowed,  and  may 
maintain  assumpsit  upon  a  promise  of  payment.  R.  Mo.  468.  Cro. 
£1.  654.     R.  cont     2  Cro.  108. 

So,  he  may  have  debt.  Adm.  Cro.  Car.  287.  R*  1  Sal.  331 .  Dub. 
Cro.  El.  335.  R.  Noy,  75.  Poph.  173.  R.  Latch^  19.  52.  R. 
1  Rol.  598. 1.  35.     Mo.  853. 

[An  action  brought  on  the  29  El.  c.  4.  for  fees,  must  be  brought  by 
the  sheriff  himself,  and  not  by  his  bailiff.     2  T.  R.  155.] 

But  he  cannot  take  a  bond  for  his  fees.     R.  Cro.  Car.  287* 

Nor,  can  he  refuse  to  do  execution  till  his  fees  paid.    R.  1  Sal.  330. 

And,  if  he  refuses,  he  may  be  indicted  for  extortion.  1  Sal.  330, 
831. 

Yet  the  court  will  not  grant  an  attachment  agwist  him.    1  Sal.  33 1 . 

Yet  by  the  st.  28  El.  4.  that  act  does  not  ext^id  to  fees  to  be  taken  for 
execution  in  a  city  or  a  town  corporate. 

And  therefore,  upon  execution  out  of  an  inferior  court  in  a  city  or 
borough,  the  sheriff,  bailiii^  &c.  shall  not  have  the  fees  allowed  by 
that  act.  R.  Cro.  Car.  287.  R.  1  Sal.  331.  5  Mod.  97.  R.  Noy,  76. 
Pq)h.  173. 

So,  it  does  not  extend  to  an  execution  in  a  real  action ;  and  thcrcr- 
fore  the  sheriff  shall  not  have  fees  upon  va  habere  facias  seisinanty  or 
possessionem.     R.  1  Sal.  331. 

But  this  is  now  remedied  by  the  st.  3  Geo.  15.     Vide  ante^  (F 1.) 

So^  it  does  not  extend  to  execution  upon  voluntary  engagements ;  as, 
a  statute-merchant,  recognizance.     R.  1  Sal.  332. 

But  for  execution  of  a  judgment  in  a  superior  court,  the  sheri^  Sec 
shall  have  the  fees  allowed  by  the  statute,  though  execution  be  done 
within  a  city  or  corporation.  R.  Cro.  Car.  287.  R.  1  Sal.  331. 
R.  Noy,  76.     Latch,  17.  51. 

So,  if  a  city,  &c.  be  a  county  of  itself  and  execution  be  done  by 
the  sheriffs  of  the  same  county,  they  shall  have  their  fees.  Noy,  76. 
Poph.  173.     Semb.  Latch,  52. 

So,  a  bailiff  of  a  franchise  shall  have  his  fees.  5  Mod.  97.  Vide 
St.  3  Geo.  15.    Dub,  Latch,  19.  S% 

[The  sheriff  may  retain  his  poundage  out  of  mcmey  levied  by  levari, 
on  an  outlawry,  ordered  to  be  restored  on  giving  securi^.  Semb. 
Bunb.  305.] 

[Sheriff  may  retain  for  his  poundage^  though  there  is  no  actual  levy. 
Parker,  177.] 

[And  questions  relating  thereto  are  determinable  on  motion.    Ibid.] 

[On  a  writ  of  fidse  judgment,  if  sheriff^s  fees  are  not  paid^  he  may 
execute  a  writ  de  executione  judicii.    Barnes.] 

[A  judgment  by  default,  in  an  action  for  non-payment  of  sheriff's 
poundage,  brought  by  the  plaintiff  in  an  execution,  will  not  be  revo'sed) 
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because  the  declaration  does  not  aver  the  amount  of  tlie  poundage,  and 
notice  thereof  given  to  the  defendant.     2  H.  B.  312.] 

[The  sheriff  selling  under  a  venditioni  exponas^  is  not  entitled  to  de- 
duct any  thing  either  for  extra  expences  or  poundage,  or  to  return  such 
a  deduction^;  he  must  make  a  return  of  the  whole  sum  produced  by 
the  sale,  when  the  court  order  it  to  be  paid  over^  deducting  poundage; 
and  he  must  move  the  couit  for  an  extra  allowance  to  which  he  may  be 
entitled.     1  Price,  205.] 

[Where  on  a  mandamus  to  admit  a  freeman,  the  party  pleads,  and 
damages  and  costs  are  given  to  the  prosecutor,  be  is  entitled  to  levy  in 
lexecution  for  the  sheriff's  poundage  also^  under  43  Geo.  S.  c.46« 
2  Smith,  $.] 

[Where  two  extents  issue  into  different  counties,  .the  sheriff  who 
completes  his  levy,  is  entitled  to  full  poundage.     1  Anst*  279.1 

[Two  extents  issued  into  different  counties,  and  both  sheriffs  levied 
to  the  whole  amount ;  upon  the  levy  of  the  one^  the  debt  was  paid ; 
The  sheriff  is  entitled  to  his  full  poundage.     2  Anst.  S58.] 

[Two  extents  issued  into  different  counties  for  the  same  debt ;  both 
sheriffs  seized  goods ;  the  debt  was  paid  to  the  one  before  a  venditioni 
exponas  issued  to  either  ;  he  shall  have  the  whole  poundage.  S  Anst* 
717*  But  where  the  debt  was  paid  the  officers  of  the  crown  im- 
mediately, although  by  con^pulsion  of  the  one  levy,'  the  poundage 
was  apportioned  between  the  sheriffs.     3  Anst.  718.] 

[Two  extents  having  issued  against  A.,  and  an  extent  in  aid  into 
another  county  against  B.  for  the  same  sums,  B.  paid  the  whole 
debt,  giving  notice  to  the  sheriff  to  retain  the  money,  till  the  le- 
gality of  the  extent  in  aid  was  tried.  Afterwards  A.  paid  part  of 
the  money  to  B.,  in  consequence  of  arrangements  amongst  them- 
selves. The  sheriff  who  took  the  inquisitions  against  A.,  is  not  en- 
titled to  any  share  of  the  poundage.     Wightw.  116.] 

[(G  a.)  ]pcoceeDtng0  bp  anD  againiett.] 

[An  inquisition  made  by  a  sheriff's  jury,  for  the  purpose  of  ascer* 
taining  who  was  entitled  to  the  property  of  goods  taken  under  an  exe- 
cution, is  not  admissible  evidence  even  against  the  sheriff,  in  an  action 
of  trover,  brought  by  the  party  in  whose  favour  the  inquisition  was 

found.     2H.  B.4t37.] 

[The  return  to  a  writ  made  by  the  sheriff  is  at  his  peril ;  if  false,  he 
is  liable,  though  made  in  pursuance  of  an  inquisition  taken  by  him. 
Such  inquisition,  however,  will  protect  him  from  vindictive  damages, 
since  it  proves  that  his  return  was'  bofidjide.     3  M.  &  S.  175.] 

[The  court  have  no  jurisdiction  over  an  inquisition  taken  by  the 
sheriff  for  his  own  indemnity.     6  T.  R.  88.] 

[In  debt  for  an  escape  against  the  sheriff,  the  indorsement  on  the  writ 
of  non  est  inverittis,  is  sufficient  evidence  that  it  was  delivered  to  the 
sheriff.     Cowp.  63.] 

[A  sheriff  selling  goods,  impliedly  undertakes  that  he  does  not  know 
that  he  has  no  right  to  sell  them.     5  Taunt  657-] 

[An  action  does  not  life  against  the  sheriff  upon  a  promise  to  execute 
a  bill  of  sale  to  the  plaintiff's  nominee.     Cowp.  406.] 

[The  offices  of  the  agents  for  the  under-sheriffs  of  London,  Middle- 
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sex,  and  Surty,  are  considered  as  tlie  offices  of  the  under-sheriff. 
Doug.  480.]  .  ^ 

[l^rvice  of  a  rule  to  return  a  writ  pn  the  under-sheriffs  agent  in 
town,  is  not  good  service.    Dou^.  420.] 

[WherQ  the  sheriff  seizes  goods  under  a^.ya.9  and  keeps  possession 
at  the  defendant's  desire,  to  enable  him  to  pay  Uie  debt  and  costs  without 
sale ;  the  defendant*  afler  such  payment,  may  rule  the  sheriff  to  return 
the  writ.     2  Mars.  S30.     7  Taunt.  5.] 

[If  after  a  writ  of  execution  is  issued  the  matter  is  compromised,  nei- 
ther  party  can  rule  the  sheriff  to  return  the  writ     5  T.  R.  470.] 

[Under  special  circumstances  the  court,  after  hearing  the  prothono- 
tary's  report,  to  whom  the  matter  was  referred,  obliged  a  sheriff,  attached 
for  not  duly  returning  a  writ  of  fi'Ja^  to  pay  the  whole  debt  and  all 
the  costs  incurred  to  the  plaintiff.     1  H.  B.  543.] 

[The  sherifi^  by  delaying,  waives  his  objection  to  an  attachment  oA 
the  ground  of  irr^ularity.    4  East,  604.     Infra,  907*  (e.)] 

[After  the  sheriff  has  returned  the  answer  of  the  bailiff  of  a  franchise, 
the  bailiff,  not  the  sheriff,  must  be  ruled  to  bring  in  the  body.  2  T. 
R.  10.] 

[The  only  way  to  call  on  a  sheriff  to  return  a  writ  is  by  rule  and  pro- 
cess of  the  court.  Therefore  a  request  by  the  party  within  six  months 
after  the  expiration  of  the  sheriff's  office,  and  a  neglect  by  tlie  sherifi^ 
are  not  sufficient  whereon  to  found  an  attachment.     2  T.  R.  1.]     ^ 

[A  rule  calling  upon  the  sheriff  to  return  a  writ,  supposes  that  he 
has  been  guilty  of  negligence  ;  therefore  it  should  not  issue  till  after 
the  day  on  which  the  writ  is  returnable;  and  though  it  be  tested  after, 
yet  if  it  actually  issued  before  that  day,  it  is  irregular.    1  T.  R.  552.] 

[Sheriff  in  London  and  Middlesex  must  return  writ  and  bring  in 
body  within  four  days.      3  Burr.  1291.] 

[Where  the  sheriff,  on  being  ruled  to  return  a  writ,  gave  notice  to 
the  plaintiff  that  the  writ  was  lost,  and  that  the  defendant  was  in  cus- 
tody. Held,  that  the  plaintiff  should  have  proceeded  as  if  the  sheriff 
had  returned  cepi  corpus^  and  the  court  set  aside  an .  attachment  issued 
against  the  sheriff  for  not  returning  the  writ.     1  Mars.  289.] 

[A  rule  to  bring  in  the  body  cannot  be  taken  out  until  the  day  after 
the  rule  to  return  the  writ  expires.     5  T.  R.  479.] 

[The  rule  to  bring  in  the  body  cannot  be  taken  out  until  the  time  for 
putting  in  bail  has  expired.     8  East,  525.     2  H.  Bl.  276.] 

[The  rule  to  bring  in  the  body  may  be  taken  out  on  the  day  imme- 
diately after  the  sheriff  has  returned  the  writ,  if  the  time  for  putting  in 
bail  is  then  expired.     3  Anst.  653.] 

[The  rule  on' the  sheriff  to  return  the  writ  expired  two  days  after  the 
end  of  the  term ;  a  rule  to  bring  in  the  body  taken  out  next  day,  but 
tested  on  the  last  day  of  term,  was  held  regular.     3  Anst.  779.] 

[A  rule  to  brin^  in  the  body,  tested  on  the  day  of  return  ctpicorpuSf 
thouffh  not  issued  till  after  that  day,  is  irregular.     2  East,  241.] 

[The  rule  to  bring  in  the  body  may  be  served  upon  the  sheriff  the 
same  day  on  which  he  returns  cepi  corpus  to  the  rule  to  return  the  writ, 
provided  the  time  for  putting  in  bail  has  expired^  but  not  otherwise. 
4  M.  &  S.  427.] 

[The  sheriff  has  four  days  exclusive  of  that  on  which  the  rule  wa^ 
served.     Lofit.  631.] 

[As 
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[As  well  in  the  case  of  added,  as  of  original  bail,  (Anon.  Loft.  159.) 
the  sheriffi  cannot  be  attached  for  their  not  having  justified  in  time, 
unless  they  have  been  excepted  to.    8  T.  R.  258.] 

[To  found  an  attachment  against  tlie  sheriff,  the  service  must  be  at 
his  office,  not  upon  his  servant  at  his  house.     Anon.  Lofit.  301.] 

[An  attachment  against  the  sheriff  for  not  bringing  in  the  body,  can 
only  be  granted  upon  an  affidavit  of  service  of  the  rule ;  and  no  evidence, 
however  strong,  that  the  sheriff  had  received  the  rule  will  supply  the 
want  of  it.    2  Mars.  25 1 .] 

[Where  the  rule  to  return  the  writ  expires  on  the  last  day  of  term, 
an  attachment  may  be  moved  for  at  the  rising  of  the  court  on  that  day. 
11  East,  591.] 

[Where  the  defendant  was  rendered  in  discharge  of  bail,  and  the 
defendant's  attorney  called  to  oive.  notice  of  render  that  night,  but 
fiQding  no  one  in  the  way,  saw  the  plaintiff'sattorney  the  next  morning, 
and  then  gave  notice.  Held,  that  an  attachment  against  the  slteriff 
moved  for  on  that  day,  although  the  instructions  to  the  counsel  were 
given  before  the  notice,  was  irregular,  and  the  attachment  accordingly 
set  aside*  2  Smith,  242.  (the  page  in  the  original  is  marked  243.)] 
'  [Rule  as  to  the  time  for  moving  for  and  issuing  of  an  attachment 
for  not  bringing  in  the  body.  1  B.  &  P.  312.] 

[If  bail  are  justified  at  any  time  before  motion  for  an  attachment 
affainst  the  sheriff,  though  after  the  rule  to  bring  in  the  body  has  ex- 
pired, it  is  sufficient  to  prevent  it.     1  H.  Bl.  9.] 

[On  payment  of  costs,  justification  of  bail  was  permitted  on  the  day 
after  the  expiration  of  the  body  rule.     1  B.  K  P.  325.] 

[The  rule  of  K.  B.  Trin.  33  Geo.  3.  5  T.  R.  368.  allowing  bail  to 
renider  their  principal  after  the  sheriff  has  been  riiled  ta  bring  in  the 
body  without  justifying^  extends  to  the  sheriff,  and  likewise  to  the  case 
where  the  rule  has  been  granted  before  bail  have  been  put  in,  or  justi* 
fied,  and  after  the  time  for  putting  in  or  justification   has  expired. 

7  T.  R.  527.] 

[A  surrender  by  the  bail  on  any  part  of  the  last  day  allowed  for 
justification,  is  sufficient  to  preclude  an  attachment  against  the  sheriff. 

8  T.  R.  464.] 

[If  the  defendant  is  surrendered,  though  after  the  rule  for  bringing 
in  the  body  has  expired,  it  is  irregular  to  move  for  an  attachment.  Had 
the  defenwit  perfected  baU,  the  plaintiff  could  not  have  proceeded  with 
his  attachment,  and  a  surrender  is  equivalent  to  perfecting  bail.  2  M. 
&  S.  562.  over-rulinff  8  T.  R.  30.]  «  ^^  • 

[Surrender  of  the  principal  before^  attachment  'obtained,  dis- 
charges the  sherifl^  although  he  has  not  taken  a  bail*bond.  1  Price, 
103.] 

[Where  a  defendant  has  been  arrested  by  a  wrong  christian  name, 
and  the  sheriff  returns, ''  I  have  taken  A.  B.  sued  by  the  name  of  C.  B." 
the  sheriff  is  a  trespasser,  and  the  court  will  set  aside  an  attachment 
against  him  for  not  brinffins  in  the  body.     1  Mars.  75.] 

[A  waiver  by  the  defenaant  of  an  iirregularity  on  the  part  of  the 
pbuntiff  will  not  preclude  the  sheriff  firdtn  insisting  on  it  1  H.  B.  80. 
Id.  106.] 

[Ifafter  an  attachment  i^inst^tfae  sheriff,  bail  b  put  in,  the  court  will 
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set  aside  the  attachment,  provided  a  trial  has  not  been  lost.  4  T.  R.S52* 
Id.  n.  (a). 

[If  an  application  to  set  aside  an  attachment  against  the  sheriff  for 
not  bringing  in  the  body,  is  made  on  behalf  of  the  defendant,  there 
must  be  an  affidavit  of  merits ;  if  on  behalf  of  the  sheriff^  though  ii 
cannot  be  expected  that  be  should  swear  to  merits,  the  court  will  re- 
quire an  affidavit  that  the  application  originated  from  him,  and  was  no$ 
made  in  collusion  with  the  defendant  in  the  cause.     7  T.  R.  239.] 

[The  sheriff*  can  only  be  discharged  from  an  attachment  for  not 
bringing  in  the  body  upon  payment  of  the  whole  debt  and  oosts^  and 
not  merely  to  the  sum  sworn  to  and  costs.    7  T.  R.  370.  1  H.  B.  233.] 

[In  K.  B.  the  sheriff*  is  only  liable  to  the  extent  of  the  penalty  in  the 
bail-bond  for  not  bringing  in  the  body ;  therefore  an  attachment  against 
him  for  that  cause,  will  be  set  aside  on  payment  of  the  penalty,  or  a  less 
sum,  if  lesft  b  due.     3  East,  604.] 

[Bail  to  the  sheriff*  may  set  aside  an  attachment^  upon  payment  of 
costs  and  putting  in  bail,  without  swearing  to  merits,  or  that  there  is 
no  collusion,  if  it  be  sworn  that  it  is  made  on  the  part  of  the  bail  to  the 
sheriff:     3  Smith,  340.] 

[As  well  since  as  before  the  st.  43  Geo.  3.  c.  46.  s.  2.  the  sheriff  will 
be  relieved  from  an  attachment  for  not  bringing  in  the  body,  only  on 
payment  of  the  whole  debt  and  costs.     9  East,  316.] 

[If  afier  an  attachment  against  the  sheriff*  for  not  bringing  in  the 
body  has  regularly  issued?  bail  above  are  put  in  and  justified,  the  court 
will  upon  application,  supported  by  an  affidavit  either  of  merits,  or  that 
the  application  is  made  on  behalf  of  the  sheriff^  set  aside  the  attachment) 
but  not  without  such  affidavit.     3  M.  &  S.  299.] 

[An  attachment  against  the  sheriff  issued  before  thetime  for  perfecting 
bail  has  expired,  wiU  not  be  set  aside  unless  the  bail  have  been  perfected* 
2  H.  B.  35.] 

[Where  the  plaintiff^  has  not  been  delayed,  an  attachment  against 
the  sheriff*  for  not  putting  in  bail  will  be  set  aside  on  the  terms  of  pay* 
ing  costs  and  perfecting  bail  only.     2  H.  B.  235.] 

[Justification  of  bail  was  permitted  after  an  attachment  granted 
against  the  sheriff^;  reserving  to  the  plaintiff  all  rights  connected  with 
the  attachment.     1  B.  &  P.  334.] 

[After  attachment  granted  against  the  sheriff,  bail  will  be  permitted 
to  justify  on  the  same  d^,  and  the  attachment  will  be  set  aside  on  pay- 
ment of  costs.     2B.&P.  38.] 

[The  sheriff  may,  without  justifying  bail,  set  aside  an  attachment  that 
has  been  moved  for  too  early.     I  N.  R.'  139.] 

[The  bail  do  not  justify  on  the  day  appointed,  and  in  consequence 
the  plaintiff  in  the  evening  of  that  day  instructs  counsel  to  move  for  an 
attachment  against  the  sheriff*;  afterwards,  and  in  the  same  evening, 
but  after  nine  o'clock,  notice  is  given  that  the  bail  will  surrender  on  the 
morrow ;  when,  but  after  surrender,  the  attachment  is  obtained.  Held, 
that  it  could  be  set  aside  only  on  payment  of  the  costs  of  instructing 
counsel.     1  Taunt.  560 

[An  attachment  against  the  sheriff  for  not  returning  the  writ  wa« 

discharged,  on  affidavit  that  the  defendant  was  not  seen  in  the  county, 

and  that  the  return  otnon  est  inventus  was  made  ^ne  day  too  late  by  a 

mistake  of  the  clerk,  who  supposed  it  was  in  time.    2  Anst.  479>] 

[The 
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[The  court  will  set  aside  an  attachment  against  the  sherifi^  on  pay- 
ment of  costs,  if  the  defendant  has  been  rendered  on  the  evening  of  the 
last  day  of  the  rule,  and  notice  be  given  early  next  morning.  1  Price, 
3S8.] 

[The  death  of  the  defendant,  after  the  sheriff  is  in  contempt  for  not 
bringing  in  the  body,  though  it  abates  the  action,  does  not  absolve  this 
crime;  therefore  he  remains  liable  to  an  attachment.    3  T.  R.  133.] 

[An  irregularity  in  an  attachment  against  the  sheriff  from  the  rule  to 
bring  in  the  body  having  been  taken  out  prematurely,  is  waived  by 
delay  in  applying  to  set  it  aside.     2  H.  B.  276] 

[The  sheriff  is  discharged  by  unreasonable  delay  in  proceeding  against 
him.  3  B.  &  P.  151.  Apd  delay  arising  from  the  defendant's  prp- 
podng  a  compromise,  is  not  therefore  excused.     1  Taunt,  ill.] 

[The  sheriff  is  not  discharged  by  a  neglect  to  proceed  against  him,  un* 
lessled  toconclude  that  the  business  was  settled,  and  thereby  prejudiced. 

1  Taunt.  489.] 

[Where  the  shelriff  has  been  prevented  paying  the  debt,  and  proving 
it  under  the  defendant's  commission,  from  a  delay  in  issuing  the  attach- 
ment ;  when  issued,  it  will  be  set  aside.     9  East,  467.] 

[In  Hilary  term  the  sheriff  returned  cepi  corpus;  after  which  no  pro- 
ceedings were  had  until  Michaelmas  term,  when  he  was  ruled  to  bring 
in  the  body,  and  an  attachment  granted  for  neglect.  The  court  set 
the  attachment  aside  on  account  of  the  deby,  and  because  the  bail 
had  become  insolvent,  and  the  defendant  had  absconded.  7  T.  R. 
452.] 

[The  plaintiff,  by  accepting  a  cqgnomty  discharges  the  sherifi^  at 
least  where  it  is  conditioned  for  payment  by  instalments.  1  Taunt 
159.] 

[A  warrant  of  attorney  to  confess  ju^;mentj  with  a  defeazance  upon 
payment  by  instalments,  discharges  the  sheriff.     Wiehtw.  121.] 

[Upon  principles  of  policy,  trespass  vi  et  armis  will  not  lie  against  a 
sheriff  at  the  suit  of  the  assignees  of  a  bankrupt,  for  taking  the  bank- 
rupt's goods  in  execution  after  an  act  of  bankruptcy,  but  before  the  is- 
suing of  the  commission:  trover  is  the  proper  remedy,  in  which  the  jury 
cannot,  as  they  might  in  trespass,  give  vindictive  damages.  His  selling 
them  after  the  commission  has  issued,  and  notice  not  to  sell  given  by 
the  provisional  assignee,  cannot  make  him  a  trespasser,  since  a  sale  is 
an  act  of  conversion  and  not  of  trespass.     1  T.  R.  475.3 

[If  separate  actions  be  sued  against  the  sheriff  and  his  bailiff  for  pe- 
nalties under  st.  32  Geo.  2.  c.  28.  proceedings  will  be  st^ed,  upon 
payment  of  one  penalty  and  the  costs  in  one  action.  2  T.  R.  512. 
712. 

[It  seems  that  the  sheriff  and  his  bailiff  cannot  be  sued  jointly  under 
St.  S2  Geo.  2.  c«  28. ;  and  that 'the  plaintiff  must  choose  between  them. 

2  T.  R.  712.] 

[A  bailiff  is  bound  tomakea£Sdavitof  serviceof  process^  when  required* 
1  BIk.  432.] 

[An  arrest  by  a  bailift^  whose  name  has  been  inserted  in  a  warrant 
by  the  officer  to  whom  it  was  addressed,  after  it  had  been  signed  and 
sealed  by  the  sherifi)  is  void,  though  addressed  to  that  officer,  and  all 
other  the  sheriff's  bailifis.    6  T.  R.  122.] 

[Though  a  sheriff's  warrant  directed  to  four,  and  each  of  them  may 
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be  executed  by  two  or  by  three  (Cro.  Eliz.  915.) ;  yet  if  i^ords  of  re* 
striction'are  used  as  to  the  four,  <*  jomtly  and  not  severally/'  thqr  must 
act  together.     2  Taunt.  161.] 

[A  sheriff's  officer  is  punishable  under  the  Lords  act,  S3  Geo.  2. 
'  c.  28.  s.  11.  for  abusing  the  process  of  a  court  at  Westminster,  cuily  by 
that  court  out  of  which  it  issued.     2  B.  &  P.  88. 

[It  is  exclusively  the  dutv  of  that  sheriff  to  whom  a  writ  has  been 
directed  and  delivei*ed,  and  oy  whom  it  is  executed,  to  make  the  return 
thereto ;  and  if  he  goes  out  of  office  before  the  return  day,  to  hand  over 
the  writ  and  return  to  the  new  sheriii^  to  be  by  him  returned  into 
court.     4  East,  604.     1  Smith,  286.] 

[By  the  true  construction  of  20  Geo.  2.  c.  37*  a  sheriff  is  not  liable 
to  be  called  upon  to  return  process,  unless  within  six  lunar  months  after 
the  expiration  of  his  office ;  and  the  day  on  which  he  goes  out  of  office, 
b  to  be  reckoned  part  of  the  six  months.    Dougl.  46S.] 

[Rule  for  ruling  a  sheriff,  gone  out  of  office,  to  bring  in  the  body. 
K.B.    Trin.  31G.  8.   4T.  R.  379.] 

[The  late  sheriff  may  be  attached  for  not  bringing  in  the  body,  though 
he  was  ruled  on  the  last  day  of  term  preceding  the  vacation  in  which 
he  went  out  of  office.     1  H.  B.  629.]  , 

[A  distringas  to  the  new  sheriff  to  compel  the  old  one  to  sell  goods 
taken  under  a  fi.  fa,^  but  which  he  returned,  remained  in  his  hands 
for  want  of  buyers^  will  not  lie  where  it  appears  that  he  has  no  longer 
possession ;  the  remedy  is  by  action  for  parting  with  them.  15  East, 
78.] 

[lliat  sheriff  alone  is  liable  for  the  escape  of  a  prisoner,  in  whose 
custody  he  was  at  the.  time  of  escape  j  not  dierefore  the  new  sheriff  for 
an  escape  in  the  time  of  his  predecessor,  though  he  came  into  office  be- 
fore the  day  the  writ  under  which,  8cc.  was  returnable.    4  fast,  604. 

1  Smith,  286.] 

(6  b.)  dbedfiai  account 

(G  1.)  When  it  shall  be  made,  and  of  what  things. 

By  the  St.  51  H.  3.  de  scacc.  all  sheriffs,  &c  shall  make  account  to 
the  treasurer  and  barons  of  the  exchequer,  and  shall  come  to  the  prefer 
in  the  exchequer  the  Monday  after  Michaelmas,  and  the  utas  of  Easter, 
to  pay  their  farms,  rents,  and  issues,  8&c.  and  shall  bring  at  the  same 
time  such  monies  as  they  have  received  of  the  summons  of  the  exche- 
quer, and  other  the  kin^s  debts. 

And  give  a  recognizance,  and  make  oath  to  make  their  account. 
Mad.  642.  662.     Vide  ante,  (A  2.) 

And  a  writ  of  summons  from  the  pipe,  issued  before  Michaelmas  and 
Easter,  whereby  the  sheriff  w^  commanded  quod  sit  ad  scaccarium  in 
eras*  S.  Mich,  ei  eras,  clausi  Pas*  et  haberet  ibi  quicquid  debet  de  veteri 
Jlrma  vet  naoa^  et  debiia  subscripta.     Hale,  Sh.  Ace  49. 

By  &e  St  de  Rutl*',  10  Ed.  1.  (which  was  an  act  of  parliament^ 

2  Inst.  551.    4  Inst.  114.)  the  body  of  the  county  shall  be  written  in 
an  annual  roll^er  se^  and  read  every  year  upon  the  accounts  of  sherifls ;  • 
the  remanents  of  the  ferms  of  the  same  shires  shall  be  written  past  terras 
daias  in  the  annual  roll8|  and  the  sheriffs  shall  be  charged  therewith.  ^ 
H*  Sh.  Ace  65. 

In 
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•  In  the  same  amitial  rolls  shall  be  written  the  ferms  of  the  sherifi&y 
the  profits  of  ooanties,  the  ferms  of  serjeanties  and  assarts,  the  ferms  of 
cities,  boroughs,  towns,  and  other  ferms,  whereof  answer  is  made 
yearly  in  the  exchequer.     H.  Sh.  Ace.  65. 

And,  also  all  deots  determined,  all  gross  debts  separate,  and  eXt 
other  debts  that  seem  to  be  clear.     Mad.  654.     H.  Sh.  Ace.  65. 

If  the  sheriff  does  not  make  his  profer  as  he  ought,  a  writ  goes,  com- 
manding him  to  make  it.     Mad.  645. 

The  annual  revenue,  for  which  a  sheriff  should  principaUy  account, 
was  fixed  or  casual;  the  fixed  Was  called  the  corpus  comitdtiis\  the 
casual,  prqfictium  comitatils^  which,  being  in  ferm  to  the  sherifl^  were 
called jfnna  corporis  comitatis^  and /rma  deprqficuis  comitatiis.  Hale, 
Sh.  Ace.  S4.     Mad.  223.  651.     2  H.  7.  6.  b. 

The  fixed  annual  revenue  contained ;  1.  The  rents  of  the  tenants  of 
the  demesnes  of  the  king;  2.  Gross  ferms  of  lands,  not  parcel  of  the 
county,  let  to  larm  to  cities,  boroughs,  orparticular  persons,  or  reserved 
afler  the  ferm  of  the  county  was  ascertained;  3.  Common  fines  upon 
towns  for  beaupleader,  for  suit,  ward,  not  fittending  the  tourn,  &c. 
reduced  to  a  cert^nty  ;  4.  Arrentations  of  assarts  in  wastes  and  forests 
ascertained  by  justices  in  eyre;  5.  CremetUum  comitntiis,  or  improve- 
ments of  the  king's  rents.     Hale,  Sh.  Ace.  35,  &c. 

Some  of  these  and  several  other  rents,  to  be  collected  by  the  sherifi, 
.were  written  siJf  nomine  vie.,  and  called  ricontiel  rents,  and  composed 
the  ferm  corp.  comitatds.    H.  Sh.  Ace.  37^  &c. 

The  ferm  de  prqficuis  comitatds  principallv  comprehended,  1.  The 
fines,  issues,  amerciaments,   and  other  profits  of  the  coun^-cojurt; 
.  2*  Of  the  tourn  and  leet  of  the  sheriff;  3.  Of  the  hundred  or  wapentake- 
court.    H.  Sh.  Ace.  43,  &c. 

These  ferms  were  paid  in  blanch  money,  (viz.  reduced  to  the  stand- 
ard and  dealbai.)  or  in  numero.     H.  Sh.  Ace.  24.  54* 

Thougii  the  d^ibet  of  a  sheriff  could  not  be  known,  till  his  account 
finished,  yet  an  estimate  was  usually  made  of  the  annual  revenue  paid 
by  him,  and  this  sum  was  paid  upon  return  of  the  writ  of  summons  of 
the  pipe  at  Michaelmas  and  Easter,  which  are  called  the  profers  of  the 
idienffi.    H.  Sh.  Ace.  51.     Mad.  648. 644. 

And  these  profers  are  continued,  but  repaid,  if  nothing  appears  due 
firom  the  sheriff  upon  the  ^nd  of  hb  account.     H.  Sh.  Ace.  52. 

By  the  St  2  &  3  Ed.  6. 4.  every  sheriff,  after  he,  his  deputy,  or  at* 
tomey,  is  sworn  to  account  for  tne  profits  of  his  office,  shall  dcdiver  to 
such  ^  the  lord  treasurer^  chamberlain,  chancellor,  and  barons,  as  shall 
^be  present^  rolls  of  parchment,  containing  the  sums  he  hath  levied,  or 
'might  have  levied,  as  part  of  his  ferm  called  vicontielSf  or  any  other  fena 
charfled  to  him  out  oithe  court  of  exchequeri  of  whom,  for  what  lands^ 
and  for  what  cause  levied. 

By  a  rule  6th  July  1650,  it  was  ordered,  that  the  clerk  of  the  pipe^ 
secondaries,  and  sworn  derks  of  the  said  office^  shall  set  forth,  in  the 
^Hibsequent  annual  rolls,  the  jparticular  rents,  as  fiu:  as  they  can  dis« 
cover,  &c.  which  make  up  the  terms  charged  in  ffross  sums,  and  distin* 
gmsh  how  much  of  them  have  been  and  are  to  be  answered.  H.  Sh. 
^€C.  89.  94« 

So,  by  the  st.  13  &  14  Car.  2. 21.  s.  4.  the  remembrancers,  &c.  sboU 
write  true  copies  of  seizures  and  inquisitions^  certified  to  the  respective 
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offices,  for  the  engrosser  of  the  great  roll,  &o.  that  pvooest  may  issue 
for  levyinff  the  same,  &c  and  they  shall  forthwith  oertiftr  to  such  en* 
grosser  of  the  great  roll  all  such  debts  as  any  sheriff  shaU  be  charged 
with  by  his  return  to  the  barons,  on  any^Sm/ocuu,  levarijaeiasf  capias, 
or  other  process,  and  all  fines  and  amerciaments,  set  in  the  court  of  ex^ 
chequer  on  any  sheriff,  &c.  that  they  may  be  charged  in  the  sheriff's 
account,  &c.  on  pain  of  40/. 

(6  2.)  Of  what  things  a  sheriff  shall  not  be  charged. 

But. by  the  st.  of  Rud',  10  Ed.  1.  in  the  remanents,  the  liveries  and 
arms  assigned  shall  be  allowed,  and  other  allowances  (if  the  sheriffhave 
had  any)  of  the  issues  of  bailiwicks  by  our  writs.  Mad*  239.  248. 
650. 

But  the  treasurer  and  barons  shall  have  view,  &c.  and  certify  the 
chancellor  of  the  due  allowances  to  be  made,  and  writs  of  allowance 
shall  go  according  to  such  certificates. 

In  the  account  as  to  new  debts,  nothing  shall  be  put  in  the  annual 
roll,  but  debts  separate,  or  found  in  the  original ;  but  of  dead  ferms 
and  desperate  debts,  another  roll  shall  be  mad^  called  rotuium  camp- 
tatHs.     H.Sh.  Ace.  64. 

And  all  debts,  to  which  a  sheriff  may  return,  that  the  debtors  have 
nothing  in  his  bailiwick,  nor  had  when  first  charged,  or  that  the  debtors 
be  not  fi>und,  shall  be  estreated  into  a  roll,  and  delivered  to  circumspect 
men,  who  shall  inquire  thereof,  as  by  the  treasurer  and  barons  shall  be 
provided. 

After  this  statute^  the  annual  rents,  which  compose  the  ferm  carpus 
comitatAsy  were  eicamined,  and  abatement  was  made  in  the  ferm  of  the 
sheriff,  in  respect  of  rents  issuing  out  of  lands  granted  by  the  king,  and 
this  was  styled  remanentiajtrtmc  post  terras  datas.     H.  Sh.  Ace.  66* 

And  the  account  was  not  made  as  before  dejirma  corporis  comitatHs^ 
but  de  remanent  Jimue  post  terras  datas.     H.  Sh.  Ace  66. 

And  out  of  the  annual  roll  were  also  omitted,  y£rm^  mortiue,  viz.  that 
could  not  be  levied,  and  debts  separate.     H.  Sh.  Ace.  67* 

By  the  st.  5  R.  2.  19.  if  accomptants,  examined  by  the  barons  on 
oath,  if  they  can  answer  the  king  any  thing,  say,  they  cannot,  they 
shall  be  discharged  firom  other  account. 

And  because,  by  subsequent  grants,  the  rents,  of  which  the  ferm 
of  a  sheriff  consisted,  were  abated,  whereby  the  sheriff  could  not 
raise  his  ferm  without  grievance  to  the  people,  by  the  st  1  H.  4. 1 1.  it 
was  enacted,  that  the  sheri£&  shall  account  in  the  exchequer,  and  have 
allowance,  on  their  oaths,  of  the  issues  of  their  counties  in  all  times  to 
come.     H.  Sh.  Ace.  74. 

But  by  the  st.  4  H.  5.  2.  these  allowances  on  oath  were  restrained  to 
things  casual.     H.  Sh.  Ace.  76. 

So  by  the  st.  34  H.  8.  16.  sheriifiwere  to  be  charged  on  their  ac- 
counts only  with  such  sums  as  they  mi^ht  levy,  and  should  have  allow* 
ance  not  only  for  their  charges  in  the  dietg,  and  charges  of  the  justices 
of  assize^  but  also  their  expences  about  the  executing  meji^  ofiices.  H. 
Sh.  Ace.  78.     Recital  in  the  st.  2  &  3  Ed.  6.  4. 

But  by  the  st  2  &  S  Ed.  6.  4,  this  act  was  repealed;  yet  it  was  thereby 
enacted,  that  sherifis  should  have  audi  tallies  of  reward  and  other 

allow- 
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allowatices  as  they  had  before  the  making  the  said  act,  or  account 
according  to  the  said  act,  at  cheir  election.     H.  Sh.  Ace.  79. 

And  in  counties,  where  no  tallies  of  reward  have  been  granted  by 
the  king,  the  sheriffs  shall  have  allowances  for  their  charges  in  the  diet 
of  the  justices,  or  by  other  means,  as  shall  be  in  a  bill  delivered  on  oath, 
without  warrant  or  tally.     H.  Sh.  Ace.  79,  &c. 

And  shall  be  discharged  of  all  ferms,  goods,  profits,  oasualdes,  and 
sums  of  money,  as  they  cannot  levy  or  come  by.     H.  Sh.  Ace.  80. 

And  have  deduction  and  allowance  of  all  sums,  where  the  possessions, 
out  of  which  the  vicontiels  were  leviable,  are  come  to  the  king's  hands, 
&c.    And  the  lord  treasurer  and  barons  may  do  this  without  warrant. 

Since  this  statute  all  sheriffs  have  waived  their  tallies  of  reward,  and 
have  in  their  accounts  taken  the  benefits  allowed  by  the  st.  54  H.  8. 16. 
and  2&  3  Ed.  6.  4.     Hale,  Sh.  Ace.  82. 

And  have  discharged  themselves  of  their  vicontiels,  the/erms  de  rema-' 
nent.  comitaaiSf  &l\  terms  de prqficuis  camitatds {vvhere  the  profits  did  not 
exceed  the  charge),  the  casual  profits  and  other  things  wluch  they  could 
not  levy.     H.  Sh.  Ace.  82,  83. 

And  such  discharge  was  made  upon  the  oath  of  the  sheriff,  that  he 
could  not  levy  tbem.     H.  Sh.  Ace.  88. 

By  a  rule  6th  July  1650,  so  much  of  the  ferms  as  cannot  be  explained 
by  particulars,  &;c.  and  such  particulars  as  have  not  been  answered  in 
forty  years  last,  and  are  become  illeviable,  shall  be  put  out  of  the 
annual  roll  of  the  accounts  of  sheriffs,  &c.     H.  Sh.  Ace  95. 

And  bythe  st.  13  &  14  Car.  2.  21^  s.  4.  no  sheriff  shall  be  charged  to 
answer  in  account  any  illeviable  seizure,  iarm^  rent,  or  debt,  or  where 
the  process  doth  not  express  of  whom,  or  of  what  lands,  &c.  or  for  what 
cause  they  are  to  be  levied. 

And  all  other  dead  farms  and  seizures,  desperate,  illeviable,  and  un- 
intelligible debts,  shall  be  left  out  of  the  great  roll  and  sheriff's  charge. 

So,  by  the  st.  S  Geo.  15.  the  lord  treasurer  and  barons,  or  any  two 
of  them,  as  oft  as  they  see  fit,  on  reque;^t  of  the  sherifi^  &c.  may  call  the 
treasurer's  remembrancer,  clerk  of  the  pipe,  and  such  other  officers  as 
they  think  fit,  and  cause  them  to  bring  before  them  an  account  of  the 
rents  and  certaintite,  written  out  yeany  in  process  to  the  sheriii^  &c. 
and  upon  examination  reduce  and  establish  the  sums  with  which  the 
sheriff  shall  stand  chargeable,  &c.  and  make  orders  pursuant  thereto, 
to  be  entered  on  record  in  the  several  offices,  and  the  sums  so  settled 
shall  be  the  profers  of  each  county,  and  the  rolls  of  profers  shall  be 
made  conformable  thereto. 

(G  3*)  How  enforced  to  make  his  account. 

A  sheriff  ought  to  make  his  account  in  person,  or  by  attorney. 
Mad.  658. 

And  his  account  shall  be  annual,  and  in  a  r^;ular  manner.  Mad.  629. 

But  by  the  st.  S  Geo.  15.  no  sheriff  or  under-sheriff  shall  be  taken 
into  custody  by  any  officer  of  the  court  of  exchequer,  for  not  being 
apposed  upon  any  process  for  not  finishing  his  accounts,  or  for  any 
contempt  relating  to  his  account,  but  by  wnt  under  the  seal  of  the  said 
coort,  or  by  warranty  signed  by  one  of  the  barons^  to  be  executed  by 
the  marshal  of  the  said  court,  or  his  deputy,  and  particularly  expressing 
the  name  of  the  sheriff,  &c.  and  bis  offence. 

(G  4.)  How 
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(G4.)  How  the  sheriff  shaU  be  discharged  by  jic&fttf.  ' 

When  the  sheriff  has  finished  hb  account/he  shall  have  his  qmeUtSm 
By  the  st.  21  Jac.  5.  and  IS  &  14  Car.  2.  21.  s.  8.  when  a  sherifl^  on 

1  massing  his  accounts,  shall  have  his  quietus  eU,  he,  his  heirs,  ezecators, 
ands,  goods,  &c.  shall  be  absolutely  discharffed  of  all  monies  by  him 
levied,  uioueb  pretended  not  to  be  accounted  tor,  or  any  other  pretence 
notwithstanding,  unless  questioned,  and  judgment  against  him  for  the 
same  in  four  years  after  hb  account  or  quietus. 

And  the  officer,  by  whose  default  any  process  is  sent  out  against  him, 
&c.  shall  forfeit  40/.,  &c 

By  the  st  8  Geo.  15.  if  any  officer,  &c.  retard  a  sheriff  in  passing  his 
accounts^  by  wilful  absence,  &c.  or,  upon  payment  or  tender  of  iees^ 
shall  neglect  to  inrol,  make  out,  sign,  and  deliver  his  quietus  in  due 
time,  he  shall  make  such  recompence  as  the  barons  shall  direct,  on. 
complaint  in  a  summary  way,  &c. 

(G  5.)  Charge  of  his  patent  and  account. 

By  the  st.  8  Geo.  1 5.  the  several  officers  of  chancery^  exchequer,  &c. 
claiming  any  fee  from  any  sheri£^  under-sheri£^  &c.  for  making  out  his 
patent  or  commission,  the  dedimus  to  swear  hhn,  the  entering  the  re* 
cognizance,  the  making  out  and  return  of  his  process,  his  appeal,  passing 
his  accounts,  quietus^  ox  other  matter  concerning  the  sheriffidty,  may 
receive  the  several  fees  therein  specified,  and  no  other,  on  pain  of  5/. 
to  the  party  grieved,  and  treble  the  sum  taken  above  the  just  fees,  and 
treble  costs,  to  be  awarded  by  the  court  of  exchequer,  on  proof  of  the 
offence,  in  such  summary  way  as  to  them  shall  seem  meet. 

Vide  more  concerning  Sheriff  in  County,  (B 1,  &c.)— 'Dignity,  (B5.) 
—Justices  of  Peace,  (D  6.  8.)— London,  (G).— Pleader^  (2  W  25.) — 
B^t,  (D  8.)— Retom,  (F  1,  &c) 
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(A)  OSg  tobom  Dtjetitatton  leiiiaU  be  maDt. 

(A  1.)  By  the  kin^.  p.  545. 

(A  2.)  How  he  visits. — ^By  his  chancellor,  p.  545. 

(A  S.)  By  commissioners,  p.  545. 

(A  4.)  By  a  patron,  p.  546. 
A  5.)  By  the  metropolitan,  p.  546. 

!A  6.)  By  the  ordinary.— Who  subject  to  his  visita- 
tion, p.  547. 
A  70  Who  not.  p.  547* 

'A  8.)  How  the  visitation  shall  be  made.*^By  the 
bishop  himself,  p.  548. 

(A' 90  By  the  archdeacon,  p.  548. 

(A  10.)  dffences  inquirable  at  a  visitation,  p.  548. 

(A  11.)  By  what  means  inquiiy  shall  be  made. — ISy 
presentment.  p«548. 

(A  120  By 
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By  whom  visitatioh  shall  be  made.  545. 

(A  12.)  By  inquiry  ex  officio,  p.  549. 

(A  13.)  By  promotion  or  accusation  of  a  stranser. 

p.  £49. 
(A  14.)  By  a  special  visitor,  p.  549. 
(A  15.)  What  authority  he  shall  have.  p.  550. 

(B)  2:)eterminatfon  of  a  ttlieiicoc  6nal.  p.  551. 

(C)  ^l^m  W  potoer  jStiall  be  txzxtifitm.  p.  552. 

(D)  BemeUp,  if  a  XA$iiw  actjei  contrary  to  lato.  p.  553. 
(£)  %t  {le  actjS  tDitlbout  iatofui  autiiorit^.  p.  553. 

(A)  QBg  toftom  t)i»itat(on  sgall  fie  maiie. 

(A  1.)  By  the  king. 

By  the  andent  law  of  the  realm,  the  king  has  power  to  visit  and 
reform  all  abuses  in  the  church.     Dav.  4.    2  Rol.  230. 1. 7. 

And  therefore)  all  free  chapels,  of  the  king's  foundation,  are  visitable 
bj  the  king,  and  not  by  the  ordinary.     2  Rol.  230.  1.  17. 

So,  all  hospitals  of  the  king's  foundation.     2  Rol.  230. 1.  17. 

And  all  donatives.     2  Rol.  230. 1.  20. 

So,  the  king  may  visit  the  universities.  B.  in  Privy  Council,  12  Car.l  • 
2  Rush.  327. 

So,  though  the  king  appoints  governors  of  an  hospital,  school,  &c. 
he  may  afterwards  visit  if  the  governors  are  not  made  visitors  by  express 
words.     £q.  Ca.  182. 

So^  by  thest  25  H.  8.  21.  archbishops  or  others  shall  have  no  au- 
thority to  visit  any  colieffe,  hospital,  &c.  before  exempt  from  their  visi* 
tation,  but  visitation  shall  be  by  the  king,  &c. 

But  by  die  St.  31  H.  8.  13.  all  monasteries,  colleges,  hospitals,  &c. 
thereby  dissolved,  and  all  churches,  &c.  belonging  to  them,  though  be- 
fore exempt,  shall  be  thenceforth  within  the  visitation  of  the  oranary^ 
or  of  the  king,&c. 

•  So,  where  the  king  and  a  subject  join  in  a  foundation,  the  king  shall 
visit ;  for  the  king  is  founder.     2  Inst.  68. 

(A  2.)  How  he  visits. — By  his  chancellor. 

-  The  visitation  of  the  king's  free  chapels,  hospitals,  or  donatives,  shall 
{)e  by  his  chaiKellor.  F.  N.  B.  42.  A.  Dav.  46.  b.  2  Rol.  230«  1.  17. 
20.  45.     Co.  L.  96.  a.  .    . 

And  if  any  other  visits  them,  a  prohibition  lies.  *  Reg.  40.  b. 

(A  3.)  By  commissioners. 

So,  the  king  may  make  visitation  by  special  commissioners.    Dav. 
^6.  b.     2  Rol.  230.  L  24. 

By  the  st.  25  IjE.  8.  21.  archbishop,  or  other  person,  shall  have  no 
power  to*  visit  anv  colleges,  hospitals,  &c.  exempt 'before  the  act;  but 
the  visitation  shall  be  made  by  commission  under  the  great  seid  to  such 
persons  as  requisite. 
^Voj-.VIL  Nn  By 
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By  the  st.  1  El.  J.  all  privileges,  jurisdictions,  &c.  use  to  viat  tbe 
clesiastical  estate  and  persons,  &€•  shall  be  annexed  to  tbe  crown ;  and 
the  queen  may  assign  commissioners,  &c.  to  have  all  jurisdiction,  &c 
Vide  in  Praerogative,  (D  9.) 

By  the  St.  2  rl.  5.  !•  hospitals  of  the  king's  patronage  and  founda- 
tion, the  ordinaries^  by  the  king's  commission,  shall  inquire  of  the  found- 
ation, govermmce,  and  estate  of  them,  &c«  and  shall  certify  the  inqiusi- 
tion  in  chancery. 

(A  4.)  By  a  patron. 

So,  if  any  foundation  for  charitable  purposes  be  made  by  a  subject^ 
and  no  special  visitor  appointed^  the  founder  and  his  hrirs^  by  the  com- 
mon law,  are  visitors.  4  Mod.  124.  Ca.  Pari.  45.  8  Ass,  89. 
Eq.  Ca.  180.   [D.  Ld.  R.  8.] 

As,  the  founder  of  a  college  or  hospital,  not  spiritual.  Ca.  ParL  46* 
Bro.  Deposition,  10.  2  RoL  280*l.ult.  Rq;.  41.a.  Noy,  91,  2. 
Dab.  Cod.  Jur.  Ecd.  1 148.  (or  1 108.  ed.  uli.)     R.  Carth.  93. 

So,  if  governors  be  appointed,  but  no  visitor,  the  governors  shall 
visit. .  2  Rol.  231. 1.  2.  10.     10  Co.  31.  a. 

By  the  St  14  £1.  5.  if  an  hospital  be  founded,  and  no  visitor  appointed^ 
the  K>under  shall  visit  during  his  life. 

So,  by  the  st.  39  £1.  5.  where  maisons  de  Dieu^  &c.  are  founded  bj 
charter. 

So,  the  patron  or  founder  of  any  eleemosynary  corporation.  Ca«ParL 

So,  if  a  common  person  be  founder,  though  the  king  afterwards 
gives  to  tbe  saoie  corporation  greater  possessions.    2  Inst.  $8. 

Or,  translates  a  chauntry,  founded  by  a  common  persoQi  to  a  mooaa* 
tery,  &c.  and  endows  it.     Ibid. 

SOf  the  founder  or  patron  of  any  eleemosynary  foundation^  and  his 
.heiHf  are  visitprsy  though  the  patron  does  not  claim  to  be  so  diuing  hia 
life.     Ca.  Pari.  45. 

And  this  visitatorial  power  is  con«eqpent  to  the  patronage  by  the 
'  common  law,  not  introduced  by  any  canon  or  ecclesiastical  constitution* 

,Ca.  Pari.  44.^ 

So,  the  visitation  of  a  donative  church  shall  not  be  by  theordinaiyt 
.but  by  the  patroa  or  commissioners  appointed  by  him.  Co.  L.  3^4.  a. 
Vide  Donative. 

[Patronage  and  visitation  are  necessary  attendants  upon  the  founder 
of  a  corporation.  2  T.  R.  352.  As  to  their  delegation :  a  power  of 
.interpreting  the  statutes  in  case  of  doubt,  or  a  special  power  delegated 
to  the  ordinary  in  particular  instances,  does  not  make  a  general  visitor* 
8  East,  221.] 

[Where  the  corporaUon  is  eleemosynary,  and  no  sucoession  esta- 
blished, it  devolves  to  the  king  in  chancery.    4  T.  R;  233.] 

(A  5.)  By  the  metropolitan. 

$0b  the  archbishop  of  Canterbury  may  visit  the  universities  of  Ojtford 
and  Cambrid^,  being  within  his  proviucej  jure  melrqpolii.  R.  by  th^ 
,kiog  incouncily  12  Car«  1.    2  Rush.  327»  &c. 

CAGOBy 


By  whom  visitation  shall  be  made.  SVf 

(A  6.)  By  the  ordinary.— Who  subject  to  his  visitation. 

I 

All  spiritual  persons  generally,  are  subject  to  the  visitation  of  the 
bishop  or  other  onltnaiy.    2  Rol.  229. 1.  10. 

As,  parson,  vicar,  &c.    2  Rol.  229. 1.  35. 

So,  a  dean,  of  right,  is  visitable  by  the  ordinary.    2  Rol.  229. 1.  25* 

So,  every  one  having  curam  animarum.     1  Mod.  12. 

By  the  st.  2  H.  5.  1.  as  to  hospitals  not  founded  by  the  king,  the 
ordinary  shall  inquire  of  the  manner  of  foundation,  estate,  and  gover- 
nance. See.  and  correct  and  reform,  &c.  according  to  the  law  of  holy 
church,  as  to  them  belongs. 

So,  every  spiritual  hospital  shall  be  visited  by  the  bishop.  2  RoL 
S50.1.  50.     10  Co.  31.    2  Rol.  231. 1.  5.     Noy,' 91,  2. 

So,  all  abbies  and  priories,  of  common  right,  were  visitable  by  the 
ordinary;  as,'  to  their  rule  and  ordinary,  if  they  were  not  lawfully 
exempted.     2  Rol.  229.  1.  17-  231.1.  3. 

And  by  the  st.  35  Ed.  1 .  4.  the  ordinary,  though  an  abbot,  prior,  &c. 
alien,  may  visit  a  monastery.  Sec.  subject  to  them  in  things  belonging 
to  the  rule  and  discipline  of  their  order. 

And  though  the  patronage  of  a  deanery,  &c.  by  act  of  parliament,  be 
given  to  the  king,  saving  to  all  but  the  bishop  all  rights,  &c.  the  dean 
continues  visitaUe,  when  the  kinff  has  presented ;  for  the  saving  regards 
the  patronaffe  and  possessions  only.    2  Rol.  229. 1.  SO. 

So»  if  an  hospital  be  suppressed  by  act  of  parliament,  and  their  pos- 
sessions vested  in  the  king,  the  visitation  of  them  does  not  thereby  cease^ 
till  the  incorporation  of  them  be  dissolved.     2  Rol.  229. 1.  401 

So,  by  the  stat  14  El.  5.  after  the  death  of  the  founder,  if  no  visitor 
be  appointed,  the  bishop  of  the  diocese,  or  his  chancellor,  shall  visit 
all  hospitals  within  his  diocese,  to  see  that  they  be  ordered  according 
to  the  statutes  of  the  foundation  i  and  call  to  account  all  persons  for  re- 
ceipt of  rents,  &c.  . 

(A  70  Who  not 

But  the  king's  free  chapels,  hospitals,  donatives,  &c.  were  not  visi- 
table by  the  ordinary.    Vide  ante,  (A  1.) 

So,  the  kinff  might  exempt  abbies,  &c,  from  the  visitation  of  the  or- 
dmary.    2  Rd.232. 1.  35.  230. 1.  25. 

So,  if  the  king  had  it  in  ward,  the  ordinary  should  not  visit  during 
the  kind's  custody.     Semb.  2  Rol.  230. 1. 35. 

So,  if  a  rectory  was  appropriated  to  the  abbot,  &c.  it  ceased  to  be 
visitable  by  the  ordinary.    2  Rol.  229. 1. 12.    Dav.  3^  b. 

So,  if  a  corporation  be  lay,  the  ordinary  ought  not  to  visit,  nor  can 
visit.  10  Co.  31.  a.  Sutton.  Dub.  Cod.  J.  Eccl.  1148.  (or  1107. 
€d.uli.) 

[Whether  a  bishop,  as  visitor,  has  jurisdiction  in  matters  of  property 
in  his  cathedral  (as  the  intermediate  profits  of  a  vacant  prebend,  divided 
among  the  other  prebendaries  during  the  vacancy),  or  whether  they 
caa  be  determined  otherwise  than  by  course  of  law,  is  a  great  question ; 
but  if  executors  and  administrators  of  deceased  prebendaries  intervene^ 
lie  certainly  has  no  jurisdiction.    1  B.  M.  567.J 

N  n  2  (A  8.)  How 
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(A  8.)  How  the  visitation  shall  be  made.    By  the  bishop 

himself. 

By  Const  Othon.  Leg.  22  H.  3.  A.  D.  ISS?^  Circumeani  (arch,  et 
episc)  dioeceses  stias  temporibus  opportunism  corrigendo  et  rrfomumdo 
ecclesias.    Vide  Lind.  Const.  0th.  56. 

lu  visitaiione  diocesand,  tenetur  episcopus  prima  xnsitare  ecdesiam 
catJiedralemj  deinde  dicecesin.     Cod.  J.  Ecd.  996.  (or  957*  ed.  ult.) 

In  metropolitan^,  tenetur  archiepiscapus  suamprimum  ecclesiam  et  dke^ 
cesin  visitare,  deinde  in  singulis  dicecesibus  ab  ecdesia  cathedrali  fnci-. 
pere,  indeque  pro  libitu  ad  reliquas  diceceseos  partes  transire.  Cod.  J. 
£€cL^96.  (or  957.  ed.  ult.) 

And  visitation  shall  be  made  without  commission  for  it  under  the 
great  seal.     2  Rush.  451. 

Visitation  by  the  bishop,  by  the  antient  law,  ought  to  be  annual. 
Cod.  J.  Eccl.  998.  (or  958*.  ed.  ult.) 

But  because  the  archdeacon  makes  an  annual  vi«itation»  by  the  mo- 
dern law  and  practice,  the  bishop  makes  only  a  triennial  visitation* 
dicecesim  totam  tertio  quoque  anno  visitet  et  procurationes  acdpiat  ut 
aliis  temporibus  visitet,  ei  liberum  esto,  modo  suis  inpensis  id  fadat* 
Cod.  J.  Eccl.  998.  (or  958.) 

By  canon  60.  A.  D.  1608,  confirmation  shall  be  at  the  bishop's  visi- 
tation every  third  year. 

(A  9.)  By  the  archdeacon. 

Visitationem  per  modnm  scrutationis  simplids  tanquam  vicarius  epis-^ 
cqpi  archidiaconus  habet  dejure  communis     Lind.  49. 

(A  lU.)  Offences  inquirable  at  a  visitation. 

Ad  eprscopum  principaliter  spectat  inquirere  de  criminibus  ecdesias- 
ticisy  ut  de  adult erio,  usUra,  sacrilegiOf  simonid,  et  qualibet  mortali 
peccato.     Lind.  Const.  Othon.  56. 

By  canon  109.  A.  1603^  if  any  offend  their  brethren  by  adultery, 
whoredom,  incest,  or  drunkenness,  by  swearing,  ribddry,  usury,  or 
other  uncleanness  and  wickedness  of  life,  the  churchwardens  shall  pre* 
sent  the  offenders. 

So,  by  canon  1  W»  if  they  know  any  to  be  a  hinderer  of  God's  word 
to  be  read  or  preached,  or  of  the  execution  of  those  constitutions,  or 
fautor  of  usurped  or  foreign  power,  by'law  rgected,  or  defender  of 
popish  and  erroneous  doctrine. 

So,  hy  canon  1 1 1 .  in  all  visitations  they  shall  present  the  names  of 
all  who  behave  disorderly  in  the  church,  or,  by  ringing,  walking,  talk- 
ing,  or  other  noise,  hinder  the  minister  or  preacher. 

[The  visitor  may  deprive  a  prebendary  for  incontinency.  1  Wils. 
206.] 

(AIL)  By  what  means  inquiry  shall  be  made. — By  present- 
ment. 

Antiently  such  persons  as  the  ordinary  selected  were  cited  16  make' 
information,  upon  oath,  de  moribus  parochianonm  within  their  district. 
Cod.  X  Eccl.  1000.  (or  960.  ed.  ult)  * 

Afterwards  a  citation  was  granted  against  4,  6^  or  8  juxta  ampHtu- 
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dinem  parochiarum,  quod  compareant  &c. .  super  ihquirendis  ab  eisdem 
visitationem  nostramy  &c.  concemen.  veritatem  quam  naoerint  dicturi^ 
&c.,  who  by  the  canon  law  are  styled^  Testes  Synodales.  Cod.  J.  Eccl. 
1000.  (or  960.) 

And  by  the  Const,  of  BoniFace,  45  H.  3.  A.  1261.  laidj  ubi  de 
subdttorum  peccatis  etexcessibus.  corrigendis  perpralatos  etjudices  eccle^ 
siastic.  tnquiritury  ad  prbcstand-  de  veriiate  dicendd  jtirament.  per  ex- 
cammunicationemj  si  opusfuerit^  compeUantur,     Lind.  109. 

Afterwards^  at  the  time  of  the  reformation,  and  before,  presentment 
was  made  by  the  churchwardens  alone,  or  with  two,  three,  or  more 
parishioners.  Fide  dignis  (who  since  are  called  side-men,  or  assistants)^ 
Cod.  J.  Eccl.  1000.  (or  960.) 

And  by  the  canon  1571,  aditui  aduUeros^fomicarips^  &c.  in  episco. 
porum  et  archidiaconorum  visitatiotUbm  patefacient.  Cod.  J.  Eccl. 
1000.  (or  960.) 

And  therefore,  the  bishop  or  archbishop,  before  his  visitation  hos 
ceconomos  ad  comparend.  in  eorum  visitatione  vocare  solerUy  eisque  arti^ 
ados  ministrare^  ac  eos  defidelit.  super  eisdem  ifiquirend*  et  de  compertis 
prcesentationem  exhibere^  juramefito  corporali  oner  are.  Ou^t.  Ordo 
Jud.  228. 

By  canon  26.  A.  1603,  churchwardens  or  side-men  having  taken  their 
oaths  to  present,  &c.  who  shall  incur  perjury  by  neglecting  or  refusing 
to  do  so,  Sec.  shall  not  be  admitted  to  communion. 

The  oath  of  churchwardens  was  at  first  ad  patefaciend.  what  they 
knew  to  be  bad  in  rebus  et  personis ;  but  articles  were  delivered  to  them^ 
and  they  were  sworn  to  make  presentment  upon  them.  Cod.  J.  Eccl. 
;1000.  (or  960.) 

But  if  an  oath  is  required  to  present  according  to  articles  delivered, 
where  any  articles  are  not  within  ecclesiastical  jurisdiction^  a  prohibition 
goes ;  for  the  oath  required  ought  to  be  only,  to  present  such  articles 
.as  to  their  knowledge  were  presentable  by  the  ecclesiastical  laws.  Cod. 
J.  Eccl.  1001.  (or  261.  edit,  ult.) 

So,  a  presentment  quod  A.  commisit  adultertum^  &c.  is  insufiScient 
without  saying  cum  qud.     Ought.  O.  J.  229. 

(A  12.)  By  inquiry  ex  officio. 

So,  a  bishop  or  archdeacon,  e^  Jama  publied  vel  relatione  person,  fide 
dign.y  having  notice  that  any  has  committed  a  notorious  crime,  or  is 
suspected  de  qpinione  erroned  aut  peroersitate  obstinatd^  may  cause  him 
to  be  cited  ad  compdrend.  personaliter  coram  eo  in  loco  solitojudiciali 
articulis,  iic.  prasertim  to  the  crime  specified,  iibi  objiciendis  responsur. 
Ought.  O.  J.  215. 

(A  13.)  By  promotion  or  accusation  of  a  stranger. 

So,  ifthere  be  no  presentment,  nor  inquiry  ex  officio,  qtuelibet  per^ 
sona  (able  to  pay  costs)  habet  interesse  judicis  ^fflcium  implorare  et  volon* 
tarie  prdmovere.     Ought.  O.  Jud.  225. 

(A  14.)  By  a  special  visitor. 

i    So,  upon  the  foundation  of  any  corporation  aggregate  for  a  charity, 
^e  founder  may  constitute  a  special  visitor.     Co.  L.  96.  a. 

As,  upon  the  foundation  of  any  college,  or  hall  in  an  university^ 
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Or^  hospital,  free-school^  &c. 

FNo  particular  words  are  required  to  create  a  visitor ;  it  is  suflScicni 
if  the  founder's  intention  appears.  S  Atk.  662.  1  Vesey,  78.  2  Vesej, 
327.] 

[The  visitatorial  power  may  be  divided.     Ibid.] 

[Governors  may  be  visitors,  though  the  legal  estate  is  vested  in  them^ 
but  not  when  they  are  to  receive  the  revenue.     Ibid.] 

[The  founder  may  appoint  a  special  visitor,  for  a  particular  purpose, 
and  no  further ;  he  may  appoint  a  general  visitor,  and  yet  appoint  in* 
ferior  particular  powers  to  others  in  the  first  instance.     1  B.  M.  158.] 

And  where  there  are  such  special  visitors,  governors  or  overseers,  by 
the  St.  39  £1.  6.  they  are  not  subject  to  the  commissioners  for  charitable 
uses. 

[If  a  collie  has,  by  charter,  particular  powers  as  to  a  school ;  as,  U> 
remove  the  master,  &c.  chancery  will  not  interfere  in  such  matters^ 
though  they  are  not  appointed  general  visitors ;  but  as  to  mani^ement 
of  the  revenue^  it  will.     2  Vesey,  505.] 

If  a  bishop,  by  the  designation  of  the  bishop  of  such  a  see^  be  ap- 
pointed visitor,  that  extends  to  all  bishops  of  the  same  3ee ;  as,  if  the 
statute  of  a  college  say,  episcopus  Eliensis  sit  visitatar.  Semb.  F.  g.  812* 
S80. 

(A  15.)  What  authority  he  shall  have. 

If  a  special  visitor  be  appointed,  he  has  a  genciral  authority  to  inspect, 
ihat  the  college,  &c.  be  governed  according  to  the  laws  and  statutes  of 
the  founder.     4  Mod.  1 10. 

And  may  make  visitation  for  rjsdress  of  grievanoes.    4  Jtlod.  109. 

[But  a  visitor  can  only  decide  private  disputes  between  the  membefs 
of  the  college,  and  not  a  suit  by  third  persons  agauist  the  whole  body « 
Cowp.  S78.] 

[So,  where  an  estate  is  in  the  college,  and  they  are  to  act  in  a  tautp 
the  visitor  cannot  meddle  in  a  mattar  which  is  the  suUect  of  siidi  tniat.^ 
Id.  ibid.] 

So,  though  the  statutes  of  a  college  say,  that  he  shall  visit  de  qidn^ 
quennio  in  quinquennium  setnel^  yet  he  may  at  other  times  hear  appeak^ 
remedy  upon  complaint,  &c.;  for  his  general  authority  shall  not  be  re- 
strained but  by  negative  words.     Semb.  4  Mod.  109.     Ca.  Pari.  42. 

So,  a  visitor  has  authority,  upon  refusal  to  admit,  as  well  as  vnpon 
cmster  of,  a  fellow,  &c.  of  a  college.    4  Mod.  869.    Skin.  13. 

So,  a  visitor  haa  authority  as  incident,  to  deprive.  4  Mod.  110* 
Ca.  Pari.  43.      D.  Ld.  R.  9* 

[Where,  by  the  rules  of  the  founder,  the  visitor  must,  in  order  to 
remove,  have  the  consent  of  the  seven  senior  members  of  the  foun- 
dation, though  he  may  have  suspended  some  of  the  seven,  their  con- 
sent is  essential  to  the  removal.     K.  Ld.  R.  5.] 

[Aiid  the  giving  him  the  power  expressly  of  depriving,  with  the  con- 
currence of  other  persons,  does  not  take  away  or  afiect  his  iaddeDlal 
power  to  deprive  of  himself.     D.  Ld.  R.  9.] 

To  proceed  upon  a  grievance  done  in  the  time  of  his  predecessor. 
R.  Skin.  13. 

[If  there  is  a  visitor  of  a  college,  fats  authority  extends  to  feUowsbipa 
and  scholarships,  there  to  be  pb^ed  by  a  subsequent  charity.  8  Atk* 
662.     1  Ves.  78.] 

[Thou^ 
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[Thoiu^h  the  founder  baa  ^ven  a  college  a  yisitor^  yet,  aa  to  a  wpa* 
me  bene&ction  given  them  in  trust,  they  are  subject  to  the  jurisdictioD 
frf*  chancery  as  trustees.     1  Ves.  462.] 

[Subsequent  benebctions  may  be  put  under  the  power  of  the  Visitor^ 
cr  not,  at  the  will  of  the  donor.     Ibid.] 

[A  party's  answering  to  an  appeal  bdbre  the  visitor^  does  not  give 
lam  jurisdiction,  if  he  has  it  not  otherwise.    Ibid.} 

[Visitor  can  judge  only  according  to  the  statutes  of  the  adleMr 
IWd.]  .  -B 

[Therefore  in  cases  in  which  the  visitor  cannot  give  a  remedy,  the 
relief  belongs  to  the  king's  courts  of  general  jarisdictioh.    Ibidl] 

[Petition  to  the  lord  uianceUor,as  visitor  ofTrinity-Hall,  Cambridge,, 
there  being  no  heir  of  the  founder,  to  declare  the  election  of  a  fellow 
▼Old,  and  to  order  the  petitioner  to  be  admitted ;  the  court  of  king's 
bench  having  in  a  similar  case  declined  jurisdiction,  the  lord  chancellor 
heard  the  petition,  and  on  the  construction  of  the  statute  dismissed  it. 

2  Ves.  jun.  609.] 

[The  founder  may  prescribe  particular  modes  and  manners,  as  to 
part.     1  B.  M.  158.     Vide  1  BL  51.  71.  82. 89.] 

[The  power  of  a  visitor  must  be  collected  from  the  whole  purview  of 
the  statutes  considered  together.     Ibid.] 

{Though  a  general  viaiior  has  incidental  power,  yet  the  founder  may 
restrain  him  as  to  particular  instances.     Ibid.] 

[The  bishop  of  Ely  is  general  visitor  of  St  John's  College,  Cambridge,, 
except  as  to  altering  the  statutes.     Ibid.] 

[He  is  visitor  as  to  the  election  of  fellows,  as  well  of  doctor  Keton'a 
(or  the  Southwell)  fellows  as  the  rest.    Ibid.] 

[Ingrafted  or  annexed  fellowships  (though  ingrafted  by  indenture) 
are  to  be  considered  as  part  of  the  old  foundation,  if  no  statutes  are 
given  by  the  founder  of  them.     Ibid.] 

[A  clause  of  distress  given  to  a  third  person,  does  not  take  away 
the  specific  remedy  of  the  injured  person's  applying  to  die  visitor.. 
Ibid.} 

[The  jurisdiction  of  a  visitor,  if  meant  to  be  restrained,  must  be  ex- 
pressly limited.     4  M.  8c  8.  415.] 

[A  visitor  cannot  act  in  his  own  cause,  though  the  acts  were  done  in 
another  capacity,  unless  expressly  empowered.    2  T.  R.  290.] 

(B)  ^Determination  of  o  t)t0itot  final. 

So,  if  a  visitor  gives  sentence^  it  shall  be  definitive;  for  no  appeal 
lies  to  the  king,  or  elsewhere.    4  Mod.  112.    R.D^.  209*  a.     R. 

3  Mod.  265.     Skin.  18.    [Vide  1  Bl.  22.  25.] 

And  t^refore,  if  his  sentence  or  deprivation  be  shewn  in  pleading, 
it  is  not  necessary  to  say  for  what  cause  it  was ;  for  the  cause  is  not  tra- 
versable.    4  Mod.  124.     Ca.  Pari.  46.  53. 

So,  a  mandamus  does  not  lie  to  restore  a  person  deprived  by  him. 

4  Mod.  112.  122.     Ca.  Pari.  47.     R.  3  Mod.  2%b: 

[Where  it  is  -  doubtful  who  is  the  visitor  of  a  college^  a  mandama 
Ahall  not  go,  nor  has  it  ever  been  determined  whether  a  mandamus  lies 
10  a  visitor.     1  Wlls.  266.     Vide  1  BI.  52.  71.  82.] 

[If  the  visitor  of  a  College  in  one  of  the  universities  refuse  to  exercise 
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his  visitatorial  power  by  receiving  and  hearing  an  appeal,  B.  R^  will 
grant  a  mandamtis  to  compel  him ;  but  if  he  has  heard  and  decided  oa 
it,  this  court  has  no  authority  to  examine  the  legality  of  the  judgment- 
5  T.  R,  475.] 

So,  his  sentence  shall  not  be  examined  in  a  collateral  action.  Cont. 
per  three  J.  but  Hdt  Ch.  J.  ace.     4  Mod.  1 13.  12S. 

And  this  judgment  was  reversed  in  parliament  Ca..  Pari.  56.  Skin. 
447—516. 

No  more  in  a  temporal  than  in  a  spiritual  corporation  of  which  he  is 
visitor.  Cont.  per  three  J.  but  Holt  ace.  and  the  judgment  was  reversed. 
4  Mod.  116.  Ul.     Ca.  Pari.  56. 

[Judgment  of  a  visitor,  given  as  patron,  is  conclusive.  2  T.  R.  290. 
Id.  351.  353.] 

[And  the  cause  of  a  sentence  of  deprivation  need  not  be  disclosed  ia 
pleading.    2  T.  R.  354.] 

But  the  power  of  a  visitor  may  be  qualified  or  restrained  by  the  sta- 
tutes of  the  college.  Semb.  4  Mod.  120.  .Ca.  Pari.  51.  2  T.  R.  290, 
et  seq. 

So,  if  he,  who  is  no  visitor,  attempts  a  visitation,  a  prohibition  lies. 
4  Mod.  110.     Semb.  2  Rol.  230. 1.  15.  27. 

So,  if  a  visitor  be  appointed  by  the  founder  of  a  coll^ge^  that  does 
not  extend  to  a  foundation  of  other  fellowships  added  by  another  to  the 
same  coUege.     Semb.  5  Mod.  422. 

So,  if  a  visitor  intermeddles  with  a  matter  out  of  his  jurisdiction,  a 
prohibition  lies.     Ayl.  vol.  2.  Hist,  of  Oxford,  80. 94.    Keg.  40. 

So,  an  appeal  lies  to  the  king  himself  from  the  sentence  of  a  visitor. 
Ayl.  Hist,  of  Oxford,  vol.  2.  84.  86. 

(C)  ^otD  |)i0  potoer  0WI  ht  tttvtigtn. 

The  power  of  a  visitor  must  be  regulated  according  to  the  statutes  of 
the  college  or  customs  of  the  place. 

If  an  appeal  be  exhibited  to  him,  he  must  take  it.    Ayl.  H.  of  Ox^ 
•ford,  vol.  2.  81. 

He  must  inhibit  all  proceeding  against  the  appellant  till  the  appeal 
be  determined.    Ibid. 

He  must  direct  the  complaint,  to  which  an  answer  is  required,,  to 
he  put  in  writing.     Ayl.  vol.  2.  95. 

[He  need  not  hear  parol  evidence  on  an  appeal;  it  is  sufficient  if  he 
receive  the  grounds  of  the  appeal  and  the  answer  to  it  in  writing. 
5T.R.'475.] 

So,  he  must  summon  all  concerned  to  appear  before  him.  Ayl. 
vol.2.  81. 

And  he  may  suspend  or  deprive  any  for  contumacy ;  for  it  is  requisite 
for  the  exercise  of  his  office.  Ayl.  voL  2.  80.  4  Mod.  110.  Ca. 
Pari.  43. 

So,  he  may  administer  an  oath.     Ayl.  vol.  2. 94. 

Oi^  reouire  an  answer  upon  oath.    Ibid. 

He  ought  to  give  convenient  time  for  an  answer.    AyL  vol.  2.  9$» 

And  for  examination  of  witaesses.    Ibid. 

[Administering  an  oath,  2  T.  R.  348,  and  hearing  and  redressing 
'complaints^    Id*    are  visitatorial  acts.] 

5  He 


Remedy 9  if  he  acts  wi0iout  lawfidt  authority.         553 

He  must  always  proceed  upon  a  general  Tisitation,  or  partioalar  ap- 

peal»  summaries  simpliciter,  et  de  piano  sine  strepitu  autj^urajudiciif 

viz.  according  to  mere  law  and  right*     Ibid. 

[Thejurisaiction  of  a  visitor'  need  not  be  exercised  by  common  law 

rules;  but  unless  the  visit  is  general,  should  be  by  appeal.     2  T.  R. 

290.] 

.^   Yet  the  forms  prescribed  by  the  statutes  must  be  observed.     Ibid.^ 
[He  may  inquire  of  facts  committed  before  an  act  of  grace.] 
[He  may  inquire  into  and  punish  one^  for  a  corporate  act.] 
[The  bishop  of  A.  and  his  successors,  being  appointed  visitors,  it 

vests  in  the  successors,  without  the  words  for  the  time  being.] 

[If  he  is  first  appointed  general  visitor,  and  afterwards  is  appointed 

special  visitor,  and  proceeds  as  special  visitor,  a  prohibition  will  lie; 

for  the  crown  had  no  further  power  to  enlarge  the  visitatorial  power. 

Fort.  298.     Str.  912.] 

[N.  B.  This  judgment  was  reversed  on  error  in  the  house  of  lords.] 
[A  general  visitor  cannot  have  a  mandamus  to  help  him  to  visit  his 

college,  nor  to  compel  an  inferior  officer  to  do  his  duty.     B.  R.  H. 

212.] 

(D)  BemeHg,  if  a  btnttor  actier  contrary  to  lato. 

But  a  visitor  has  not  authority  to  determine  matters  against  the  sta- 
tutes of  the  realm ;  for  he  is  a  private  judge,  who  is  to  determine  only 
offences  against  the  statutes  of  the  college  where  he  is  visitor.  Semb. 
4  Mod.  238.  241.  369. 

[A  mandamus  lies,  on  his  refusal  to  receive  and  hear  an  application. 
2  T.  R.  338.     5  T.  R.  475.] 

(E)  %t  te  actjat  tolttout  latoful  auttodtp. 

So,  if  a  visitor  acts  when  he  has  no  right  to  be  visitor,  a  prohibition 
lies.    2  Mod.  Ca.  367. 

[If  no  person  applies  to  the  court,  who  claims  the  visitatorial  power, 
except  one  who  has  long  exercised  it,  the  court  will  not  grant  a  prohi- 
bition on  the  motion  of  a  single  fellow,  who  suggests  that  the  power  b 
in  another.     Andr.  258.] 
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Vide  Arbitrament,  (F). 

UNCORE  PRIST. 

Vide  Pleadeb,  (2X5.) 


UNDER-SHERIFF. 

Vide  Pleadeb,  (2  S  21.)— Viscoukt,  (B  1.) 

UNION. 
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UNION. 

(Union- 

Aft  to  tbe  union  of  churches,  by  whom  it  thall  be  made,  and  the  e^ 
feet  of  it,  vide  in  Advowson,  (F  1,  &cO 

As  to  tbe  miion  between  ^e  kingdoms  of  England  and  Scotland^ 
Tide  in  Scotland,  (D  1 ,  &c.} 

As  to  themiion  of  Wales  with  Engbind,  vide  in  Wales,  (A  1.) 

Tbe  usual  union  of  kingdoms  or  states  consists  in  the  union  of  sove- 
reignty, of  name,  of  language,  of  laws,  and  occupations. 

Si  yniantur  duo  jHfpidij  turn  ami/teTUur  jura,  sed  comntunicabaninr. 
Oto*de  J.  Bel.  &  Pac.  1.  2.  c.  9.  s.  9.    Cont  4  InsU  347* 


UNITY. 

Vide  DisMES,  (E  9.) 

UNIVERSITY. 


(A)  miMztiititg ;  tobat  are,  [and  tUit  aeneral  pri« 

t)i{egejBf«]  p.  554. 

(B)  CambtiUge;  tl)e  pritUege«(.  p.  555. 
(€)  S>stoto ;  t{)e  pdtUegetf.  p.  555. 
(D)  dcbooi  ann  Ktoolmagttt.  p.  556. 

(A)  mintx0itit0;  tofiat  dre,  [anD  tfteir  general 

pritJilegeier.  J 

In  the  kingdom  of  England  there  are  only  the  two  universities  of 
Cambridge  and  Oxford. 

Universitas  imports  the  incorporation  of  the  professors  of  all  sciences 
in  a  bodv  politic.    Dr.  Aylifie,  2. 

And  frequently  is  used  for  the  place  in  which  those  professors 
for  their  studies.    JDr.  Ayliffe,  2. 

The  word  was  used  in  such  sense  in  the  time  of  Rich.  U  John,  and 
most  part  of  the  time  of  H.  3.    Dr.Aylifle,2.  | 

The  king  may  make  a  university. 

And  may  make  it  without  the  consent  of  the  ordinary.     2  Keb. 

[The  corporations  ofuniversities  are  lay-corporations,  and  the  crown 
cannot  take  from  them  any  rights  they  have  by  charter  or  prescriptive 
usage.    3  B.  M.  1647*] 

[The 
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[Tbe  inteipretatton  put  by  the  unhrersities  i^on  their  own  statutesi 
is  conclusive.     6  T.  R.  89.] 

[The  entry  at  Stationers-hall  is  not  necessary  to  entitle  the  univer- 
sities to  copies  of  publications.     16  East^  317*] 

(B)  CambriUge ;  tfie  ptitttlege0. 

The  antient  charterg  of  Cambridge*  being  destroyed  by  the  reb^^ 
per  St.  8  R.  2.  nu.  11.  the  assise^  conusance,  and  correction  ^nisi  r«r- 
tnsia,  ponder.y  memur^  regra^^.  et  fir^aUor^  were  granted  to  the 
thiuicellor  and  scholars  of  tibe  same  university.    4  Inst.  228. 

By  St.  is  Eliz.  21.  it  was  enacted  that  the  university  of  Cambridge 
should  be  inoorporated^  though  it  was  antienitly  a  corporation.   4  Inst. 

227. 

That  the  letters  patent  of  3  Eliz.,  and  all  letters  patent  of  the  queea 
or  her  predecessors,  should  be  as  good  and  effectual  as  if  they  had  been 
recited  and  confirmed  by  the  same  act     4  Inst.  227. 

That  the  chancellor,  masters,  and  sdicdars  of  the  same  university 
should  enjoy  all  manors,  frandrises,  privileges,  &c.  to  them  granted^  &c. 

4  Inst.  227. 

[The  charter  of  Eliz.  does  not  repeal  the  old  customs  and  usages  of 
the  university,  exeept  in  cases  where  they  choose  it ;  they  may  act 
pardy  under  oqe^  partly  under  the  other ;  and  an  election  according 
to  usage  is  good,  though  a  subsequent  charter  directs  another  mode. 

5  B.  M.  1647.] 

[Court^eet,  though  aatiently  gmated  to  the  town,  is  now  in  the  pos- 
session of  theuniversity.     Semb.  ibid.] 

[By  letters  patent,  26  H.  8.  and  3  Car«  I « it  has  a  ooDcurrent  antho-- 
rity  to  print  acts  of  parliament,  and  abridgments  of  them,  within  the 
university.    2  B«  M.  66 1 0 

As  to  the  courts  of  the  universities,  vide  in  courts^  (M). 

As  to  the  conusance  of  pleas  there,  vide  Conrtss,  (M**-P  2,  4,) 

[It  is  an  dfenoe  against  a  statute  of  the  university  of  Camhri4ge^  to 
publish  therein  a  pamphlet  against  the  established  r^ligiott«     6  T.  Bp. 

890 

> 

(C)  CrfocH ;  tf^e  prMegeier- 

So,  by  the  st.  IS  Elie.  21,  all  charters  and  letters  patent,  &c.  by  tha 
queen  or  her  predecessors  to  the  university  of  Oxford,  as  well  as  Id 
Cambridge,  are  confirmed ;  the  university  is  incorporated  de  now,  and 
all  manors,  frandiises,  privileges,  &c.  which  they  of  right  ought  to  hav^ 
are  established.     4  Inst.  227. 

The  chancellor  of  the  university  is  a  justice  of  poioe  by  prescriptionf 
as  well  as  by  charter.    2  Vent.  33. 
.  By  antient  charters,  they  have  jurisdiction  tarn  in  lakos  quam  in 
dericos,    2  Vent.  33. 

So,  by  St.  14  B.  2.  and  14  H.  8.  confirmed  by  st  13  Eliz.  21.  the 
university  has  conusance  of  all  pleas  for  treq)ass,  and  all  complaints,  mis- 
demeanors and  crimes  (except  pleas  of  freehold)  ubi  scholaresj  send 
auiministri  sunt  unapofiium  sec*  stattUa  vel  cansuetuditiesf  &c  vel  secm 

kg 
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legem  regni  ad  vdbmtatem  canceUarii :  ita  quodjusHe.  deB^Rde  C.  ^» 
vet  de  assizis  turn  se  intromittant*     Vide  Coarts,  (M.) 

And.therefore,  where  a  scholar  is  party^  the  vice-chancellor's  court 
shall  hold  plea  in  all  personal  actions  sec.  legem  terrtje^  out  morem  tmi^ 
versitatis.     LitL  10.     1  Sal.  343. 

Soy  if  the  wife  or  daughter  of  a  scholar  is  plaintiff  again3t  another 
scholar  who  prays  a  prohibition ;  for  though  the  wife  is  not  a  scholar 
or  servant,  yet  the  defendant  being  a  scholar,  the  suit  ou^t  to  be  in  the 
vice-chanceUor's  court.     R.  Cro.  Car.  73.     Litt.  41. 

So,  conusance  shall  be  allowed,  where  an  action  up<Mi  the  case  is 
broii^ht  against  A  coll»^  in  their  corporate  capacity,  viz.  against  master 
and  allows.     R.  per  three  J.  Atkins  oont.     I  Mod.  164. 
But  the  university  court  shall  not  hold  plea  in  an  action  real. 
Nor,  in  ejectment ;  for  thereby  possession  of  the  freehold  shall  b« 
recovered.     R.  Cro.  Car.  88. 

'Nor,  in  trespass  quare  clausumJregU ;  for  the  freehold  may  come  in 
question. 

Nor,  for  the  penalty  of  a  statute.     Skin.  665.     R.  Sal.  671. 
So^  privilege  of  the  university  will  not  be  allowed  where  the  suit 
is  for  an  equitable  matter  in  chancery.     R.  2  Vent.  362.     Vide  in 
Chancery,  (3  X). 

Nor,  where  a  tradesman  is  matriculated  and  registered  in  the  uni- 
versity as  a  servant  to  a  scholar,  but  lives  in  the  city,  and  does  not 
attend  in  college  as  a  servant.    R.  2  Vent.  106. 

[Conusance  is  not  allowed  for  one  who,  though  still  a  member,  and 
sometimes  is  at  Oxford,  yet  is  a  curate  elsewhere,  iLnd  resides  there 
generally.     2  Wils.  310.] 

[The  chancellor  should  certify  residence^  and  there  should  also  be 
an  affidavit  of  it.     Semb.  ibid.] 

If  the  privilege  of  the  university  is  allowed  npon  record  in  the  same 
court,  it  shall  be  afterwards  allowed  upon  motion  in  another  case ;  but 
otherwise,  it  must  be  pleaded.     Sal.  450.     Skin.  665. 

[A  college  barber  at  Oxford,  though  he  reside  in  the  city,  is  entitled 
to  the  privileges  of  the  university.    Dough  531.] 

[Conusance  on  behalf  of  the  university  may  be  claimed  by  the  vice- 
diancellor  of  Oxford,'  during  jbl  vacancy  in  the  office  of  chancellor. 
1 1  East,  543.] 

[An  affidavit  in  support  of  a  claim  of  conusance  by  the  university  of 
Oidford,  in  respect  of  one  allied  to  be  now  a  common  servant  of  the 
university,  neednot  state  that  he  is  resident  therein,  or  that  he  is  matri- 
culated.    15  East,  634.] 

[By  St  17  Geo.  2.  c.  40.  s.  11.  no  person  shall  retail  wine  in  either 
university  without  licence  from  the  chancellor  or  vice-chancellor  of 
Oxford,  or  the  chancellors,  masters,  and.  scholars  of  Cambridge,  re- 
spectivdy,  on  pain  of  SL  But  this  is  not  to  affect  the  privileges  ofthe 
mayor,  &c«  of  Oxford.] 

(D)  dcbool  and  0c6oolmajattcr. 

But  by  const.  Tho.  Arundel  in  cone.  Oxon,  H.  4.  magistri^  &c.  do^ 
centes  in  artibus  aut  grammaticd  pueros,  &c.  de  materia  aliqua  theologicd 
contra  determinata  per  ecclesiam^  nullatenus  se  intromittant  instruendo 

eosdemf 
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eosdem,  nee  permittant  sciolaresy  &c.  dejtde,  &c.  dispuiare^  ne  per  ordi- 
narium  gravii. puniantw.    Lind*  283. 

So,  by  St.  23  £1. 1.  a  schoolmaster  or  teacher  presuming  to  teach 
contrary  to  this  att,  (viz.  who  absents  from  church  for  a  month,  or  is 
not  allowed  by  the  bishop  or  ordinary  of  the  diocese),  being  convict, 
shall  suffer  a  year's  imprisonment,  without  bail^  and  be  disabled  to  be 
a  teacher  of  youth. 

And  he  who  keeps  such  a  schoolmaster  shall  forfeit  for  every  month 
10/. 

S09  by  the  st.  1  Jac.  4.  no  person  shall  keep  a  school  out  of  the  uni- 
versities^ except  in  some  public  or  free  grammar-school,  or  in  some 
gentleman's  house,  not  recusant,  or  licensed  by  the  archbishop  or 
ishop  of  the  diocese,  on  pain  of  iiOs.  per  day,  &c. 

So,  by  St.  13  &  H  Car.  2.  4.  ^very  schoolmaster  of  a  public  or  pri- 
vate school,  &c.  shall  subscribe  the  declaration  therein ;  and  if  any 
teach,  as  a  tutor  or  schoolmaster,  before  licence  from  the  archbishop 
or  bishop  of  the  diocese^  Sec  or  before  such  subscription,  (but  sub- 
scription, only  as  to  his  conformity  to  the  liturgy,  is  now  taken  away  by 
St.  1  W.  &  M.  8.  and  5  Geo.  6.)  he,  for  the  nrst  offence,  shall  have 
three  months  imprisonment ;  for  the  second  the  like,  and  forfeit  five 
pounds. 

By  St  17  Car.  2.  2.  it  shall  not  be  lawful  to  teach  any  public  or 
private  school,  unless  he  first  subscribe  the  oath  against  taking  up  arms, 
&&  and  frequent  divine  service,  on  pain  of  40/. 

By  St.  12  Ann.  7.  he  shall  subscribe  declaration  to  conform,  &c. 
have  licence,  8(c.  receive  sacrament  in  a  year  before,  take  the  oatfas^ 
and  subscribe  declaration  against  transubstantiation^  and  not  after- 
wards resort  to  conventicle,  &c.  But  this  is  now  repealed  by  isU 
5  Geo.  6. 

By  St.  5  El.  1.  every  schoolmaster,  public  or  private  teacher  of  chil- 
dren, shall  take  the  oath  of  allegiance. 

By  St.  7  Jac.  6.  be  shall  take  it  before  the  bishop  of  the  diocese  or 
jordinary  in  open  court. 

By  St.  1  W.  &  M.  8.  instead  of  the  former  oaths,  the  oaths  thereby 
prescribed. 

By  St.  13  &;  14  W.  3. 6.,  lAnn.  22.  and  1  Geo.  13.  he  shall  take  the 
oaths  of  allegiance,  supremacy,  and  abjuration. 

The  St  23  £1.  13  8cl4  Car.  2.  extend  to  an  usher,  or  other  assistant 
to  a  schoolmaster. 

And  if  a  suit  is  instituted  in  the  ecclesiastical  court  for  keeping  a 
school  without  licence^  a  prohibition  lies.  Dub.  SaL  672.  R.  Carth. 
464,5. 

[To  the  fitness  of  the  master  of  a  grammar-school,  learning  is  as 
essential  as  morality  and  religion ;  therefore  the  ordinary  may  examine 
a  candidate  touching  the  suffidency  in  the  former  iis  well  as  the  latter. 
6T.  R.490.] 

•  [By  the  canon  law,  as  recognized  in  Endand,  the  licensing  of  nuis- 
ters  to  grammar-schods  belongs  to  the  ordmary.    6  T.  R.  490.] 

[A  general  resignation  bond  to  the  patron  by  the  master  of  an  antient 
public  school,  though  having  a  freehold  in  his  office,  is  unimpeachable 
at  law.   If  any  corrupt  purpose  is  intended,  equity  wUl  interfere.  1  East,  < 
391.     3B.&P.2S1.1 

-         '  [The 
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[The  nomination  to  a  school  is  vested  in  the  vicar  and  chnrdtwardens 
of  X.,  to  devolve,  on  their  neglecting  to  nominate,  to  the  corporation  of 
Y* ;  and  on  their  neglecting,  to  retom  to  the  vicar  and  charchwardens. 
Hdd,  that  the  nomination  by  the  vicar  and  a  majority  of  the  diurdi- 
wardens^  was  good.    6  T.  R.  S88.]  « 
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(A  1.)  In  what  actions  it  lies.  p.  569» 
(A  2.)  How  it- shall  be  made.  p.  55% 
(A  3.)  When  cause  shall  be  shewn,  p.  5^. 
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Ct>)  flUbat  proce0jBi  leifian  bt  againiet  a  troucfiee.  p. 561. 

(D  2.)  If  he  be  an  infant  p.56l. 
(D  3.)  If  he  be  a  foreigner,  p.  562» 

• 

(£)  Count  againiett  a  Douctiee.  p.562. 

(F)  lplea0  bg  l)im. 

(F 1.)  In  abatement,  p.  56S. 
(F  2.)  In  bar.  p,  562, 

(G)  auDgment-  p.562. 

(H)  JForeign  tjoucber-  p-  562- 

(A)  (Houcbec. 

(A  1.)  In  what  actions  it  lies. 

Voucher  lies  in  real  actions,  where  the  tenant  vouches  such  an  one 
who  is  bound  to  warranty,  to  defend  the  right  against  the  demandant, 
or  to  render  in  value.    Ca  L.  101.  b. 

It  lies  in  all  real  actions  for  recovery  of  land,  exoept  aarise.    Vii* 

infhu 

In  right  of  a  ward.    2  Rol.  744. 1. 47* 

In  right  of  advowson.     2  Rol.  745.  I*  3. 

So,  in  a  writ  of  admeasurement  of  pastore.    2  RoL  745.  L  29. 

But  in  assise  the  tenant  cannot  vouch :  for  it  is  feUinum  remedium. 

2  Rol.  745. 1.  21. 

Nor^  in  a  writ  of  entry  in  the  nature  of  an  assise ;  for  it  is  contrary  to 
die  supposal  of  the  writ-    2  Rol.  745.  h  25. 

So,  in  partition  the  defendant  cannot  vouch.     2  R.  Mo.  21 . 

Nor^  in  dower  against  the  heir.     2  Rol.  745.  1. 14. 

Or,  quod  ei  drfordat  for  recovery  of  land,  claimed  as  dower;  for  it 
is  in  die  nature  of  dower*     2  RoL  744.  1. 42. 

Nor,  in  a  quare  impeditt  for  danser  of  a  lapse.    2  Rol.  744.  L  £2« 

Nor,  in  ejectment  of  ward.    2  Rol.  744.  1. 47- 

Nor,  in  scire  facia$  to  execute  a  fine.     2  Rol.  745.  L  4« 

Nor,  in  quod  permittaL    2  Rol,  745. 1.  15.         , 

Or,  writ  of  intrusion.    2  RoU  745. 1. 1 7. 

(A  2.)  How  it  shall  be  made. 
A  tenant  may  vouch  generally  without  shewing  cause.    2  Inst  246  ' 

(A  3.)  When  cause  shall  be  shewn. 
But  he  must  shew  cause  for  the  voucher,  when  the  voucher  is  out 
^  ihi  common  coune ;  aSf  if  a  man  vouches  himself.  ,2  Rol.  753. 1. 10. 
.  Ofi  himself  and  a  ittrapger ;  himself  and  another  parcener,  &c.  2  Rol. 
53. 1.  15.  • 

(B)  Counter* 
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(B)  Countetpleaoftiouclier. 

(B  1.)  By  the  common  law. 

If  the  tenant  Toucbed,  the  denumdant,  by  tbe  oominoo  law^  mi^t 
cottnterplead ;  viz.  he  might  by  replication  shew^  that  such  vender 
OD^t  not  to  be  allowed. 

As,  that  the  voacheey  or  any  c^his  ancestors^  had  nothing  in  the 
tenements.    Jon.  412. 

That  there  was  no  nich  person  as  the  ^ondiee.    2  Inst.  245. 

That  the  vouchee  was  a  Tiliein.     2  Inst  245. 

That  the  Toucbee  was  dead.     2  Inst  246. 

If  issue  be  upon  the  counterplea,  and  at  nisi  prins  the  vouchee  makes 
defiuilt,  after  ^  petit  cape  returned,  and  no  iqypearancey  the  demandant 
shall  have  judgment     R.  Jon.  412,  13. 

(B  2.)  By  statute. 

But  now  by  the  st  W.  1.  3  Ed.  1.  40.  in  writs  of  possession ;  as, 
mart  d^ancesiorj  aj^elf  cosinagej  nuper  obiii^  intrusion,  and  the  like,  if 
the  tenant  vouches,  there  shall  be  a  oounterplea,  that  the  tenant,  or  his 
ancestors,  first  entered  after  the  death  of  him  of  whose  seisin  the  deman- 
dant claims. 

So,  in  besaiUf  and  other  actions  ancestrel  possessory.    2  Inst  24  L 

So,  in  dower  against  a  stranger,  right  of  ward,  &c. ;  for  it  is  pos* 
s^ssory  in  its  nature.    2  Inst.  241* 

And  it  will  be  a  good  counterplea  if  the  tenant,  who  vouches,  is  te- 
nant by  resceit,  by  voucher,  &c.     2  Iiiist  242. 

If  his  ancestor,  who  abated,  leased  for  life,  and  granted  the  rever- 
sion to  A.  who  granted  to  the  tenant.    2  Inst  242. 

If  A.  and  B.  abated  to  the  use  of  B.  who  afterwards  granted  to  A., 
he  being  a  coadjutor  to  the  abatement,  will  be  within  the  statute. 
2  Inst  242. 

But  there  is  no  counterplea  in  tijarmedon,  or  other  writ  of  right  in 
its  nature.    2  Inst  241. 

Nor,  if  the  ancestor  who  abated  is  evicted  by  A.  who  enfeoffed  the 
tenant.     2  Inst.  242. 

If  the  abator  enfeoffs  ^.,  and  takes  back  the  estate  to  him  and  B., 
and  then  both  vouch.    2  Inst  242. 

^  So,  by  the  stW.  1. 40.  in  writs  of  right,  and  also  in  possessory  writs, 
there  shall  be  a  counterplea,  that  the  vouchee  or  his  ancestors  never 
had  seisin  of  the  lands  in  demand,  or  the  services  of  them,  since  the 
seisin  of  him  by  whom  the  demandant  claims,  and  before  the  writ  pur- 
chased, whereof  he  might  enfeoff  the  tenant  or  his  ancestors. 

So,  if  a  body  politic  be  vouched,  that  the  body,  or  their  predeces- 
sors, never  had  seisin,  &c.    2  Inst.  244. 

If  husband  and  wife  are  vouched,  that  the  wife^  or  her  ancestors, 
never  had,  &c    2  Inst  244. 

If  two  are  vouched,  that  one  of  them,  &c.  had  not,  &c    2  Inst  244. 

But  there  is  no  counterplea  within  this  statute,  if  the  vouchee  had  foi* 
life  or  for  years,  jointly  with  another,  &c. ;  for  it  tnay  be  by  feoflhittit 
de/actOf  or  other  conveyance.    2  Instx  244. 
If  he  ever  had  seisin,  though  it  is  avoided  or  determined.    2  Inst. 

244. 

.     If 
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.  If  die  vouchee  is  present  in  court,  and  enters  immediatdy  into  war. 
fBntjy  the  demandant  cannot  counterplead'     2  Inst.  243. 

If  the  demandant  counterpleads^  aud  .the  tenant  waives  his  voucher^ 
he  niay  afterwards  plead  in  abatement  or  bar.     2  Inst  242. 

So^  if  he  demurs  to  the  counterplead  and  it  is  adjudged  against  him 
the  same  term.    2  Inst.  243. 

But  if  the  demurrer  is  adjourned  to  another  term,  it  is  peremptory, 
and  there  shall  be  judgment  against  the  tenant.    2  Inst  243. 

(C)  Betooucljer- 

If  the  sherifFi  upon  the  summons,  returns  the  vouchee  to  be  dead, 
the  voucher  afterwards  may  vouch  another  of  the  blood  of  the  first 
vouchee. 

So,  if  it  is  returned  upon  the  capiasadvalentiam  iq;ainst  the  vouchee, 
or  upon  the  petit  cape  upon  his  d^ault. 

So,  if  the  cause  of  voucher  be  traversed,  where  the  cause  ought  to  be 
diewn,  the  tenant  may  waive  and  vouch  another  immediately. 

(D)  mt^t  ptott00  lerball  be  against  a  boucftee. 

The  voiicheemay  appear  gratisy  and  enter  immediately  into  warranty. 

If  he  does  not  appear,  a  summons  ad  XDarrantizandum  goes  against 
him.    Co.  L.  101.  o. 

If,  upon  the  summons,  the  sheri£P  returns  nihily  an  alias  and  pluries 
go.     Co.  L.  101.  b. 

If  he  does  not  appear  upon  the  pluries^  a  sequatur  sub  suopericulo. 
Co.  L.  102.  a. 

And  the  tenant  must  procure  the  vouchee  to  appear,  otherwise  there 
shall  be  judgment  for  the  demandant  against  the  tenant  for  Seulure  of  his 
voucher.    Co.  L.  102.  a. 

If,  upon  summons,  &cthe  sheriff  returns,  that  he  has  summoned, 
and  the  vouchee  does  not  appear,  a  grand  cape  ad  valentiam  goes 
^[ainsthim.  Co.  L.  101.  b. 

If  nihU  be  returned,  and  still  he  does  not  appear,  an  alias  grand  cape^ 
plurieSf  and  sequatur  sub  suo  perictdo.     Co.  L.  lOl.b. 

If  the  tenant  does  not  yet  appear,  there  shall  be  judgment  against  the 
tenant  for  the  demandant,  and  also  for  the  tenant  to  recover  in  value 
agmnstthe  vouchee.    Co.  L.  101.  b. 

So,  if  the  vouchee  appears,  and  afterwards  makes  de&ult,  a  petit  cape 
ad  valefUiam-goes  against  hun ;  and  upon  his  second  default,  judgment 
against  the  tenant,  and  for  the  tenant  against  the  vouchee.    Co..  L. 

101.  b.  .  .  ^  ^ 

There  ought  to  be  nine  returns  between  the  teste  and  return  of  the 

sommbns  ad  warrantizandum*      2  Inst  240- 

(D  2.)  If  he  be  an  infant. 

*  If  the  vouchee  be  an  infant,  the  parol  shall  demur  till  his  full  age* 

2  Inst  245.  .   _  *  ,    .     ^         j 

If  the  tenant  alleges  him  to  be  an  mtant,  and  the  demandant  says 

othei'wise,  a  summons  ad  visum  goes. 
And,  if  nihil  is  rethrned,  and  he  does  not  appear,  an  alias,  plurtes^ 

•  V01.VII.  Oo  and 
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and  sequattir  sub  suoperictdo^  and  if  the  voudiee  doeaapt  yet  appear^ 
there  snail  be  judgment  for  the  demandant. 

If  the  vouchee  spears,  and  is  adjudged  upon  the  view  to  be  of  full 
i^e^  a  summons  ad  warraniizandum  goes  against  him^  and  upon  nikilf 
an  alias,  phiries,  et  seqwt.  &c.  ui  supra. 

(D  3.)  If  he  be  a  foreigner. 

'  How  it  shall  be^  if  the  vouchee  lives,  out  of  the  jurisdictian  of  the 
court  where  the  plea  is  depending ;  as,  if  it  is  in  London,  a  county 
palatine,  &c.  vide  post,  (H). 

(£)  Count  offainjatt  a  t)ouct)ee. 

When  the  vouchee  enters  into  warranty,  he  stands  in  the  place  of 
the  tenant,  and  the  demandant  counts  i^inst  him  as  i^nst  the  tenant. 
2  Inst  241. 

(F)  ipieaaf  bp  W«i. 

(F  1.)  In  abatement 

So,  the  vouchee  may  plead,  as  the  tenant  may* 
As,  he  may  plead  in  abatement,  that  the  demandasit  took  husband 
after  the  last  continuance,  or  is  outlawed,  excomraunicMted,  &c. 

(E2.)  In  bar. 

So,  the  vouchee  may  plead  in  bar,  all  pleas  in  esse,  at  the  time  of  the 
voudi^. 

(G)  Ju^snient. 

If  the  vouchee,  after  plea  of  nothing  by  descent,  and  issue  theieupoO) 
maizes  default  at  nisi  prius,  judgment  may  be .  against  the  taianl^.  or 
conditional  against  the  vouchee,  if  he  has  an  estate  in  the  said  oountyi 
and  if  not,  against  the  tenant  R.  2  CroJ  61 8%  Dub.  how  it  shall  be.^ 
Cro*  El.  46. 

(H)  jFoteigji  aoucJiBr. 

If  the  plea  be  in  London,  where  the  tenant  vouches  to  warranty  on6 
in  a  foreign  county,  by  the  st.  Glo.  12.  and  9  Ed.  2.  the  demandant 
jdbail  have  a  summons  ad  warrarUizandum  against  the  vouchee,  return- 
able in  C.  B.,  and  the  record  shall  be  removed  thither  by  recordare, 
and  the  mayor  and  bailifis,  being  required  by  the  same  writ^  shall 
give  day  to  tne  parties  to  appear  there  at  the  return  of  the  writ,  aad, 
after  the  warranty  determined,  the  C.  B.  remands  the  record,  and 
the  vouchee  shall  be  commanded  to  answer  there  the  plea  in  chiefT 
2  Inst  324. 

And,  if  the  demandant  recovers,  the  tenant  shall  have  a  writ  ia  &  to 
the  mayor  and  baili£&  to  extend  hi^  land,  and  return  the  extent  to  B^ 
and  then  he  shall  have  a  writ  to  the  sheriff  of  the  county  where  the 
vouchee  was  summoned,  that  he  cause  him  to  have  of  the  land  of  the 
warrantor  ad  valentiam.    2  Inst.  324* 

And 
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And  Aere  shall  be  the  same  remedy^  where  fl  fiM'e^er  is  vonchecl> 
in  Chester,  Darbaxn,  courts  of  antient  demesne^  &c.     2  Inst  825. 

And,  where  any  foreign  plea  is  pleaded,  upon  which  the  court  cannot 
proceed.     2  Inst  325- 

By  the  st.  9  Ed.  2.  the  statute  of  GIo.  12.  is  altered,  so  that  the  record 
shall  be  removed  from  London  to  C.  B.,  and  the  justices  there  summofi 
the  vouchee  before  them,  and  the  pleading  shall  be  there  \  and  if  the 
tenant  does  not  iq)pear,  there  shall  be  a  petit  cape  to  the  mayor,  to  give 
judgment  against  him,  if  he  cannot  save  his  default.    2  Inst.  325. 

If  the  tenant  vouches  A.  in  London,  and  B.  in  a  foreign  county,  the 
iMord  shall  be  removed  in  toto ;  for  process  must  be  against  ul  the 
vouchees  at  the  same  time ;  atid  when  the  warranty  is  determined,  it 
shall  be  remanded  pro  toto.    2  Inst  326. 

In  C.  B.  the  justices  may  proceed  to  determine  the  warrsuity.  2  Inst. 
326. 

And,  if  the  voudiee  vouches  over,  award  process  against  the  vouchees 
totiei  guoties.     2  Inst.  526. 

So,  the  tenant  may  be  essoigned  in  B.,  and  the  demandant,  if  h6 
makes  default,  nonsuited.    2  Inst  526. 

If  husband  and  wife  vouch,  and  the  husband  makes  defiiult,  the  wifk 
may  be  received  in  C.  B.     Semb.  2  Inst.  326. 

But  none  shall  plead  in  chief,  except  in  the  inferior  court  2  Inst. 
326. 

And  after  warranty  determined,  there  shall  be  ^procedendo.  2  Inst. 
326. 

After  the  plea  determined  against  the  tenant  in  the  inferior  court,  the 
tenant  may  surmise,  that  execution  is  sued  against  him,  and  pray  A 
vemre/acias  recordym.     2  last.  S^6* 

And  thereupon  the  justices  of  C.  B.  award  an  extendi  et  appreciari 
facias  againt  him  to  the  mayor,  &c     2  lost  326,  71 

Vide  more  concerning  Voucher,  in  Abatement,  (I  28.) — G>urt% 
(O  2.)— Estates,  (B  28.)  — Garranty,  (K  2)— Pleader,  (2  Y  Iflf.-^ 
3  A.  6.— 3  £  5.) 


USAGE. 

Vide  Admiralty,  (E  1 3.)— Copyhold,  (S  I,  8cc.)— Ibelaniv(B)— 

PR£SCRIPTI0f9,   (E2.) 

OMce  of  padiaauRt.    Vide  Paiuuiament,  (O  1,  &c.) 


[USE  AND  OCCUPATION.] 

f  An  occupation  by  the  tenant  of  the  defendant,  is,  as  far  as  respects 
the  plaintiff  in  an  action  of  use  and  occupation,  under  St.  2  6eo.  2.  c  19.» 
an  occupation  by  the  defendant  himself    8  T.  R.  327*} 

[A  lessor,  who  accepts  the  key  of,  and  thenceforth  holds  the  demist 
house,  cannot  recover  against  Uie  tenant  for  the  sid)Sequent  use  and 

^^^  Oo  2  [After 
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[After  8  recovery  against  a  tenant  in  ejectmentf  landlord  cannot 
'Maintain  use  and  occupation  for  a  period  subsequent  to  the  day  of  the 
demise  in  the  declaration  on  which  he  has  recovered.  But  he  ipay»  fiir 
a  period  antecedent  to  that  day.     1  T.  R.  378.] 

[A  previous  destruction  of  the  premises  by  fire,  is  no  defienoe  to  an 
action  as  for  subsequent  use  and  occupation.     4  Taunt.  450 

[If  lessee  hold  over,  after  notice  from  landlord,  that  in  case  of  holding 
over  beyond  the  day  in  the  notice,  he  shall  pay  an  increased  rent;  the 
holding  over  is  an  assent  to  the  new  renti  and  the  landlord  shall  recover 
it  in  an  action  for  use  and  occupation.    Lofii.  153.] 

[Action  of  debt  for  use  and  occupation  may  be  general,  without  de- 
tailing the  particulars  of  the  contract    6  T.  R.  62^ 

[Neither  the  parish  nor  county,  in  which  the  premises  lie,  need  be 
stated.     1  Taunt.  570.     5  Taunt.  25.    6  East,  348.    2  Smith,  462.] 

[Where  a  defendant  takes  possession  of  premises,  on  the  death  of  a 
former  tenant,  and  an  action  of  ejectment  is  brought  aoainst  him,  without 
'ffiving  notice  to  quit ;  if  to  defendant  himself  firom  tnat  action,  he  pro- 
duces a  letter  from  the  plaintiff,  treating  him  as  tenant,  and  claiming 
rent,  that  will  be  evidence  of  hb  tenancy  to  the  plaintiff,  in  an  action  for 
.use  and  occupation,  though  he  alleged  that  he  produced  it  only  for  the 
purpose  of  shewing  that  be  was  tenant  in  possession.    Forrest^  120»j 


USES. 

(A)  JS^ta ;  bs  t{)e  common  latn-  p.  566. 

(B 10  dince  t^e  statute  27  )^.  8. 10.  p.  567. 

(B  2.)  What  uses  are  executed  by  the  statute,  p.  568, 

(C)  i^to  nigt».   p.  570. 

(D)  l^oto  DeclateD. 

(D  1.)  What  shall  be  a  sufficient  deed  for  it.  p.571. 
(D  2.)  To  what  use  it  shall  be,  when  there  is  no  de> 

daration.  p.  573. 
(D  3.)  To  what,  when  di£ferent  declarations,  p.  576. 
(D  4.)  To  what,  when  the  declaration  is  not  by  all 

parties,  p.  576. 

(E)  m^o  mas  be  utiatn  to  an  U0e.  p*  577. 

(F)  mijo  not.  p.  577. 

(6)  mt^o  ma^  gide  oc  tafce  an  luie.  p.  577. 

(H)  (ontiat  inteteieit  t^e  feof ee  to  U0e  tM  in  tfte  land* 
p.  578. 

(1)  Oltiat  ttie  ce0ttriqu('u«e,  [ano  t^liat  Itt  mw  tio.l 

p.578. 

\    5  (K)  lLlinit«' 
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(K)  Htmitation  of  uieietf. 

'K  1.)  What  consideration  will  be  sufficient  p.  5791. 
'K  2.)  To  whom  an  use  limited  shall  arise,  p.  SJQ. 
(K  3.)  When  it  shall  arise  by  the  feoffinent,  &c.  or  hy 

a  subsequent  deed.  p.  580. 
(K  *•)  When  it  shall  arise  upon  a  condition,  &c.  per- 
.    "  formed,  p.  £80. 

(K  5.)  What  shall  be  a  settled  use.  p.  581. 
(K  6.)  What  a  contingent  use.  p.  581.    ^ 
(K  7.)  A  springing  or  resulting  use.  p.  581. 

(L)  a0e0 ;  bote  DeiBitroseD. 

(L  1.)  By  feoffinent,  &c.  p.  583. 

(L  2.)  By  a  power  of  revocation. — ^What  shall  be  a 

good  one.  p.  585. 
(L  3.)  By  what  words,  p.  585. 
(L  4.3  How  a  power  of  revocation  shall  be  executed.. 

p.  586. 
(L  5.)  What  not  p.  588. 
(L  6.)  When  a  power  of  revocation  will  be  extin*- 

guished  or  destroyed,  p.  589* 

(M)  (CQ^at;  U0e0  are  0upp(e00eli  a0  0upec0tttiou0- 

p.  591. 

(N)  CbaritaMe  U0e0. 

;N  1.)  What  are. — Relief  of  the  poor.  p.592^« 

[N  2.)  Soldiers  or  mariners  disabled,  p.  593. 

N  3.)  Schools,  p.  594. 

^N  4.)  3ridge95  &c.  p.  594. 

'N  5.)  Orphans,  p.  594. 

|N  6.)  House  of  correction,  p.  594. 

N  7.)  Poor  virgins,  p.  594. 

|N  8.)  Decayed  tradesmen,  p.  595. 

|N9.)  Prisoners  and  captives,  p.  595. 

N  10.)  Aid  of  poor  inhabitants,  &c.  p.  595. 

Other  charities  not  superstitious,  p.  595. 
^N  11.)  What  shall  be  a  good  appointment  to  a  cha- 
ritable use.  p.  596. 
[N  12.)  How  expounded,  p.  598. 
^N  13.)  By  whom  the  appointment  may  be.  p.  598. 
(N 13.)  How  appointed.]  p.  599. 
'N  14.)  Jurisdiction  for  charitable  uses. — By  com- 
mission, p.  600. 
'N 15.)  Who  may  be  commissioners,  p.  601. 
N 16.)  What  inquisition  shall  be  good.— As  to  a  gift 

to  a  charitable  use.  p.  60^* 

O  o  3  (N  17.)  What 
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(N  17.)  What  not.  p.  603. 

(N  18.)  As  to  misemployment.  p.  60S. 

(N19.)  What  cages  are  exempt  from  the  inquiry^ 

p.  608. 
(N  20.)  Decree  by  the  commissioiiers. — Who  shall  be 

summoned  by  them.  p.  605. 
(N  SI.)  By  what  commissioners  it  shall  be  made. 

y  605. 
(N  22.)  How  the  decree  shall  be  made.  p.  605. 
(N  28.)  Who  are  bound  by  the  decree,  p.  605. 
(N  24.)  It  must  be  certified  to  chancery,  p.  605. 
(N  25.)  Exceptions  to  the  decree,  p.  605. 
(N  26.)  Chancery  may  confirm  and  make  execution* 

p.  606. 
(N  27.)  Or  enlarge  or  annul  it.  p.  606f 

[(O)  abutfe  Of  tru0tjBtO  p.607. 

C(P)  3i9Ptlce  of  tru0tt  fig  courts  of  lato.]  p.  607. 

(A)  ^tif ;  bg  tbe  common  lato. 

An  use  by  the  common  law  was  a  trust  reposed  in  him  who  had  the 
estate  of  the  land,  that  cestuique  use  might  take  the  profits.  Gx  JU 
272.  b.     2  Leo.  15.     1  And.  S18. 

And  was  not  issuing  out  of  the  land»  but  collateral  to  it,  and  annexed 
in  privity  to  the  estate  of  the  land,  and  the  person  of  him  who  had  the 
estate.     Co.  L.  372.  b.     1  Co.  121.  b. 

And  therefore^  no  remedy  by  action,  or  otherwsse,  was  given  for  it 
by  the  common  law.     1  And.  318. 

All  uses  were  in  eae,  in  possession,  revenioo,  or  remainder,  or  in 
contingency,  which  by  possibility  might  come  in  €Sie  upon  a  contingenqr* 
1  Co.  121.  b.     Vide  post,  (K  5,  6.) 

And  to  every  tise  diere  were  two  incid^ts inseparable;  viz.  1.  Con- 
fidence in  the  person,  express  or  implied ;  2.  Privity  in  estate^  express 
or  implied.     1  Co.  121.  b. 

So,  all  inheritances  local,  as  lands,  rents  in  esse,  liberties^  and  fran- 
chises  visible  and  local,  may  be  conveyed  lb  an  use.    Jon.  127. 

Liberty  of  retoma  brevium^     Jon,  118. 

So,  an  advowson  in  gross,  common  for  90  many  cattle.    Jon.  118% 

Bi|t  personal  inheritances,  which  have  no  relation  to  lands  or  hen^* 
taments  local,  cannot  be  conveyed  tp  an  use.    Jon.  127. 

As,  an  annui^,  office  of  trust  liduch  requires  personal  service^  a  way, 
authority,  &c.    Jon.  127- 

Uses  at  the  common  law  were,'ln  some  respects^  as  chattels;  for  they 
passed  by  devise*     1  Co.  121.    Vide  Deivise,  (A). 

So,  they  passed  by  a  grant  of  all  hereditiimeBts  (  for  it  was  4  desctti* 
dible  inheritance*    AL  14^  15» 

Afeoff- 
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*  A  feofibient  by  tenant  in  tful,  of  an  u^e^  gave  4n  estate  oalyr  for  his 
own  life/    Mo.  39. 

So^  by  the  common  law  an  ude,  though  suspended,  might  be  devised  \ 
as,  if  A.  and  three  others  were  seized  to  the  use  of  A.,  though,  as  to  a 
4th  part,  the  use  was  suspended,  yet  A.  might  devise  the  whole ;  for 
when  he  dies,  his  part,  as  to  the  possession,  goes  to  the  survivors. 
1  Leo.  257.    Vide  Devise,  (A). 

So,  if  feofifees  to  an  use  were  dissdsed,  cestuique  use  might  devis^ 
that  the  feofifees  enter  and  convey  to  B.     1  Leo.  257* 

And  to  avoid  mischief  by  secret  conveyances  to  an  use,  by  the  st« 
1  R.  2.  9.  enlarged  by  the  st.  4  H.  4.  7.  and  explaibed  by  the  st.  1 1  H* 
6*  8*  an  action  was  given  to  the  disseisee,  against  the  pernor  of  the 
profits,  who  was  cestuique  use.     1  Co.  123.  a. 

And  though  by  those  statutlBs  it  was  enacted,  that  the  writ  against  the 
pernor  should  not  abate  for  non-tenure,  by  equity  it  was  extended,  that 
it  should  not  abatie^  by  plea  of  jdint*tenancy,  or  disclaimer.  I  Co. 
131.  a. 

•  So.  by  the  st.  1  H.  7.  1.  a  formedon  was  given  against  the  pernor  of 
the  profits. 

And  this  extends  to  a  scire  facia*  to  execute  an  estate-tail  in  remaii^ 
der.     1  Co.  131.  b. 

By  thest.  4  H.  7-  17.  and  19  H.  7.  15*  feoffments  to  uses  are  madft 
void,  which  defraud  the  lords  of  wards,  reliefs,  heriots,  purchases  made 
by  thrir  villeins,  &a  or  otheti^  of  their  executions. 

And  by  the  st*  1  R.3.  1.  which  was  more  general,  all  feofBooient^ 

rats,  &c.  by  cestuique  use  are  confirmed  against  him  and  his  feofieeai. 
1  And.  29. 

So^  against  a  disieidor  of  his  feofifees.    1  Co.  131.*  b. 
So^  grants  of  rent  by  cestuique  use  are  confirmed.     1  Co.  131.  b» 
Execution  by  elegit.     1  Co.  131.  b. 

Grimts  or  feoffments  by  him  after  a  conveyance  to  him  by  the  disseisor 
ofhis  feoffees.     1  Co.  131.  K 

(B  1.)  rnntz  tlw  0tatute  27  J^-  «♦  lo. 

But  to  avoid  mischief  by  subtle  and  clandestine  uses,  the  st.  27  H.  8* 
IQ.  enacts,  that  where  ^y  persons  shlEill  be  seized  of  any  lands,  or 
.other  hereditaments,  to  the  use,  confidence,  or  trust  of  any  otheri  by 
reason  of  any  bargain,  sale,  feoffment,  fine,  recovery j  covenant,  agree- 
ment, will,  or  otherwise,  all  such  persons  who  have  such  use,  confi- 
dence, or  trust  in  fee,  teil^  for  life,  years,  or  otherwise,  or  in  reverter 
or  remainder,  shall  be  adjudged  in  lawful  seisin  and  possession  of  the 
same  lands,  &c.  in  such  like  estates  as  they  had  or  shall  have  in  the  use, 
&0.;  and  the  estate,  possession,  &c.  of  him  seised  to  the  use,  shall  be 
adjudged  in  him  that  hath  the  usC)  after  such  quality,  form,  and  condi- 
tion as  he  had  in  the  use. 

And  therefore,  by  this  statute,^  all  uses  were  intended  to  be  extir- 
pated.    1  Co.  125. 

And  the  meansy  intended  for  the  extirpation  of  uses,  was  the  ei^ecu- 
tion  of  the  possession  to  the  use. 

And  therefore,  in  oil  conveyances  of  lands,  tenements^  or  beredit&r 
ments  to  the  possession,  shall  bo  executed  to  the  use. 

Oo4  And 
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And  this,  where  the  use  is  created  of  a  rent  since  the  8tatate>  as  well 
as  of  a  rent  in  esse  before.  R.  Dy.  362.  b.  Bend.  pi.  299.  1  Aird« 
51,  62. 

(B  2«)  What  uses  are  executed  by  the  statute. 

But  to  every  use  executed  within  this  statute^  four  things  roust  con* 
cur ;  viz.  1.  A  person  seised  to  the  use;  2.  Cestuique  use  in  esse  / 
3.  An  use  in  essi(  4.  Transferring  of  the  estate  out  of  which  the  uses 
arise  to  the  cestuique  use.    1  Co.  126.  a.  1S6.  a.    * 

And  therefore,  if  the  estate  of  the  feoffees  was  divested  by  disseisiD, 
or  alienation,  to  such  as  could  not  be  seised  to  the  first  uses,  those  uses 
cannot  be  executed  till  re-entry  of  the  feofifees,  or  recovery  by  them. 
1  Co.  126. 

And  if  their  entry  or  action  was  barred^  they  can  never  be  executed. 
1  Co.  126.  b. 

So,  if  cestuique  use  had  made  a  feoffment,  the  right  to  the  use  can- 
not be  executed  till  re- entry  by  the  feoffees.     1  Co.  126.  a. 

So,  a  future  or  contingent  use  cannot  be  executed  till  it  comes  in  esse, 
1  Co.  126.  a.  136.  a. 

For  all  uses  in  esse  are  executed  immediately,  and  when  the  contin- 
gency happens,  a  possibility  of  entry,  or  quasi  scintiUa  Juris  remaiusm 
the  feoffees^  which  will  serve  for  such  future  use.  1  Co.  129.  b.  ISO.  b. 
Dy.  340.  b. 

So,  no  use  shall  be  executed  ^  which  is  limited  contrary  to  the  rule  of 
the  common  law ;  as,  if  it  is  limited  to  A.  for  years,  remainder  to  the 
right  heirs  of  B. ;  for  a  freehold  cannot  be  in  abeyance.  R.  1  Co. 
130. 

Or,  if  an  use  in  remainder  is  contingent,  and  the  particular  estate 
fails  before  the  contingency  happens.  1  Co.  130.  Vide  Estates,  (B  13, 
&c.) 

Or^  if  an  use  is  limited  in  tail,  with  a  proviso  that  he  should  not 
suffer  a  recovery,  &c.  which  is  repugnant.  1  Co.  130.  a.  188.  a.  Vide 
Condition,  (D  5.) 

If  an  use  is  limited  to  the  heirs  of  B.^  and  no  particular  estate  to 
support  it  in  the  mean  time.  /R.  4  Mod.  154.  Ca.  Pari.  104.  Vide 
Estates,  (B  13,8cc.) 

S09  where  a  term  for  years  is  granted  to  the  use  of  another,  the  use 
cannot  be  executed  by  the  statute;  for  the  grantee  is  not  seised. 
Dy.  S69.  a.     1  And.  294.  Ace  2  T.  R.  448. 

So,  if  a  termor  makes  a  lease  for  a  less  number  of  years,  and  after- 
wards grants  the  reversion  of  the  term,  nothing  passes  without  attorn- 
ment I  for  the  use  cannot  be  executed  by  the  statute^  though  it  was 
upon  a  valuable  consideration.     R.  2  Jon.  217.  232. 

[A  devise  upon  trust  to  permit  a  person  to  receive  the  rents  and 
profits,  wiU,  unless  restrained,  vest  the  legal  estate  in  that  person,  which 
in  this  case  it  was  held  not  to  be  by  special  provisions.  And  unless  it 
be  necessary  for  the  purposes  of  the.  trust  that  the  trustees  should  have 
the  legal  estate.     7  T.  R.  652.     12  East,  455.] 

[As  to  my  real  and  personal  estate,  subject  to  my  debts  and  funeral 
expences ;  I  devise  my  real  estates,  and  also  my  personal  estate^  unio 
A.  and  B.  and  their  heirs,  on  the  following  trusts : — to  the  intent  that 
they  dispose  of  my  personal  estate  in  discharge  of  my  debts^  fbneral 

ex- 
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expenpes^  and  such  legacies  as  I  may  direct ;  and  as  to  m^  real  estate 
subject  to  my  debts  and  sudi  charges  as  I  may  make»  I  devise  the  same 
to  C.  for  life.  C,  not  the  trustees,  takes  the  l^al  estate.  3  B.  Sc  P. 
175.] 

[Devise  that  the  trustee  should  pay  unto,  or  dse  permit  and  suffer 
the  testator's  nfece  to  receive  the  rents,  the  legal  estate  was  held  to  be 
in  the  niece.     2  Taunt.  109.] 

[Where  lands  were  conveyed  to  trustees  and  their  heirs  in  trust,  thai 
the  trustees  should,  with  the  consent  of  A.,  sell  the  inheritance  in  fee» 
and  apply  the  purdhase-money  to  certain  trusts  mentioned  in  the  deed, 
with  a  proviso  that  the  rents,  issues,  and  profits,  untU  the  sale  of  the 
inheritance  should  be  received  by  such  person  and  for  such  uses  as  they . 
would  have  been  if  the  deed  had  not  been  made;  held,  that  notwith- . 
standing  the  proviso,  the  estate  was  executed  in  the  trustees  immedi- 
ately.    8  East,  248.] 

[Where  trustees  are  to  receive  and  pay  over  the  rents  and  profits,., 
the  use  is  not  executed,  since  for  the  purposes  of  the  trust  it  is  necessary 
that  they  have  the  legal  estate.    Much  more  where  they  are  to  exercise, 
a  discretion  in  applying  the  profits,  as  where  they  are  directed  to  take 
the  rents  and  apply  them  for  the  subsistence  and  maintenance  of  the 
cestuique  trust.     2  T.  R.  444.] 

[It  cannot  be  inferred,  from  a  testator  changing  from  the  word  ^^use" 
to  ^*  trust,"  that  his  intention  is  that  the  estate,  where  the  former  word 
is  used,  shall  be  executed,  but  not  the  latter.     1 1  East,  S770 

[Release  to  A.  and  B.  and  their  heirs,  habendum  *^  to  them,  their 
heirs  and  assigns,  as  tenants  in  common,  and  not  as  joint-tenants,  to  the 
use  of  them,  their  heirs  and  assigns«for  ever/'  The  question  whether  A*'' 
and  B.  are  joint- tenants  or  tenants  in  common,  depends  upon  whether, 
the  use  is  executed  by  the  statute  or  not;  if  executed,  they  are  the  for- 
mer; if  not  executed,  the  latter.  The  use  is  not  executed,  it  being  a, 
rule  that  where  the  party  seised  to  the  use  and  the  cestuique  use,  are 
one  and  the  same  person,  the  statute  has  no  operation,  unless  it  be  im- 
possible or  impertinent  for  the  use  to  take  effect  by  the  conmion  law. 
4M.&.S.  178.] 

[Freehold  and  leasehold  premises  are  devised  to  trustees  in  fee,  in  trust 
for  the  use  of  A.  (an  infant)  for  99  years,  if  he  should  so  long  live,  and 
after  that  term  to  his  first,  second,  third,  and  fourth  sons,  and  the  issue 
male  of  their  bodies,  for  the  like  term  of  99  years,  as  th^  shall  be  in 
seniority  of  birth ;  and  in  default  of  such  issue  male,  then  to  the  right 
heirs  of  the  devisor.  Held,  that  the  limitation  to  the  trustees  gave 
them  the  absolute  interest  in  the  freehold  and  leasehold  property,  sub- 
ject to  the  trusts;  that  none  of  the  subsequent  limitations  were  uses 
executed  by  the  statute ;  that  if  they  had  been  executed,  A.  would  have 
taken  for  99  years  determintible  with  his  life,  and  his  first  son  woidd 
have  taken  a  like  estate  at  his  death ;  but  that  all  the  other  limitations 
would  have  been  void.     6  T.  R.  213.] 

[Limitation  by  deed  to  the  use  of  the  husband  for  life,  remainder  to 
trustees  and  their  heirs,during  his  life  to  preserve  contingent  remainders, 
remainder  to  the  wife  for  life,  remainder  to  the  trustees  and  their  heirs 
(hot  saying  **  during  her  life'O  in  trust,  to  support  the  contingent  uses 
and  estates  tfaerein-after  limited,  remainder  to  the  first  and  oUier  sons, 
St<i:      The  words  within  the  inverted  commas  cannot  be  supplied,  so 
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that  the  eBtates  flobiequent  to  the.  wife's  are  equitable.    7  T.  R.  54^/ 
438.] 

[Under  a  derise  to  trustees  and  their  heirs,  upon  trust  to  permit  a 
married  woman  to  receive  the  rents  and  profits  during  her  life,  for  her 
own  sole  and  separate  usei  notwithstanding  her  coverture,  and  without 
being  in  anywise  subject  to  the  debts  or  controul  of  her  dien  or  after 
taken  husband,  and  her  receipt  alone  to  be  a  sufficient  dischai^.  Hdd, 
that  the  l^;al  estate  was  vested  in  the  trustees;  for  it  being  the  testator^s 
intention  to  secure  to  the  wife  a  separate  allowance,  free  from  the  con- 
troul of  her  husbaod,  it  was  essentially  neoessary  that  the  trustees  should 
take  the  estate  with  the  use  executed,  in  order  to  effectuate  that  inten- 
tion, otherwise  the  husband  would  be  entided  to  receiver  the  profits,  and 
de^Mt  the  very  object  which  the  testator  had  in  view.     7  T.  R.  667'] 

[A.  devises  land  to  trustees  to  raise  money  by  sale  or  otherwise, 
and  to  pay  certain  legacies ;  and  wills  the  overplus  or  reversion  thereof 
to  be  applied  by  them  and  the  officiating  ministers  of  the  ccmgregation, 
or  assembly  of  people  called  Methodists,  that  do  and  shall  actually 
assemble  at  L.,  shall  firom  time  to  time  think  fit  to  i^|>ly  the  sam6 ;  and 
directs  that  when  two  or  more  trustees  die,  the  survivors  shall  nominate 
others.  Held,  ihe  l^;al  estate  is  in  the  trustees,  and  a  court  of  law  will 
not  inquire  into  the  trust,  which  may  be  to  charitable  uses  or  otherwise, 
and  is  not  void  at  law  within  9  Geo.  2.  c  S6.  s.  1.  2  Smith,  495. 
6  East,  S28.]  i 

[Devise  to  a  trustee  to  pay  the  rents  to  dau^ters  (one  a  feme  covert) : 
the  use  is  not  executed  in  the  daughters.    9  East,  1.] 

[Devise  to  A.  in  trust  to  permit  and  sufier  the  testator's  widow  to 
have,  hold,  use,  occupy,  possess,  and  enjoy  the  full,  free,  and  uninter« 
rupted  possession  and  use  of  all  interests  of  monies  in  the  funds  and 
roits  and  profits  arising  from  the  testator's  houses  for  her  natural  life, 
if  she  should  remain  unmarried ;  and  that  her  receipts  for  all  rents,  &c, 
with  the  approbation  of  any  one  of  his  trustees,  should  be  good  and 
valid,  she  providing  for  and  educating  properly  the  testator's  chil- 
dren, and  also  paymgtwo  annuities  thereby  bequeathed,  besides  board 
and  lodging  to  one  m  the  annuitants ;  and  that  his  children  should  be 
solely  under  their  mother's  direction  until  marriage,  or  properly  pro- 
vided for ;— the  use  is  executed  in  the  devisees  in  trust.  4  Taunt  772.] 

(C)  Ipoto  taintn. 

Uses  are  raised  by  transmutation  of  the  possession ;  as,  upon  a  fine^ 
feoffment,  common  recoverv,  &c.     Co.  L.  27 1  •  b. 

Or,  out  of  the  estate  of  the  owner-of  the  land  j  as,  by  bargain  and 
sale.    Co.  L.  271.  b.     Vide  Bargain  and  Sale,  (B  1,  &c.) 

By  covenant,  upon  good  consideration,  to  stand  seised,  &c  Co.  L^ 
211.  b.     Vide  Covenant,  (G  1,  &c) 

[G.  S.  being  seised  in  fee  of  lands,  in  consideration  of  a  marriage  to 
be  had  between  him  and  A.  S.  by  indenture,  between  himkelf  on  tl^e 
one  part,  and  the  said  A.  S.  and  W.  S.  on  the  other,  gives,  grants, 
enfeofis,  aliens,  and  confirms  to  A.  S.  and  W.  S.  and  their  assigns, 
lands  then  in  his  own  possession,  habendum  to  the  use  of  the  said  A.  S. 
forlife^  remainder  to  the  heirs  of  her  body  begotten  by  the  said  G.  S.,; 

wTiQ 


How  declared.  571 

yvliQ  coyenants  th^  the  landfi  shall  remain  to  the  jNud  liies ;  this  ia  *^ 
covenant  to  stand  seised  to  uses.     2  Wils.  22.] 

fSoy  where  T.  K.,  being  seised  in  fee  of  lands  by  lease  made  between 
bim  and  C.  K*»  bargainea  and  sold  the  said  lands  to  C  K.  for  a  year»' 
and  by  release  dat^  the  next  day,  made  between  the  said  partie$^ 
moted,  released,  and  confirmed  tp  the  said  C*  K.»  after  the  death  of 
bim  the  said  T.  K.,  all  that,  &o.  with  several  limitations  over ;  tfaia 
was  helii  to  operate  as  a  covenant  to  stand  seised  to  uses.    2  Wils,  75«] 

So«  by  will  \  for  a  roan  may  devise  lands  to  the  use  of  another* 
R.  1  Leo.  S5«,  *•    Vide  Devise,  (I). 

But  an  use  cannot  be  raised  upon  an  use.     1  Leo.  6*  148*    Vide-  • 
Bargain  and  Sa]e«  (B  8.) 

£JUands  ore  devised  to  trustees  to  receive  the  renta  and  profitBy  end 
pay  a  certain  portion  to  A. ;  A*  assigns  part  of  her  share  to  B.  a  mar<« 
ried  woman,  to  her  separate  use.  Held,  that  the  trustees  under  .tbe 
will  muse  be  considered  as  trustees  for  B^  so  that  her  husband  could 
not  sue  A*  for  his  wife's  share  received  by  her.    5  T.  R.  4dS.] 

(D)  i^otn  Hedaren. 

(D 1.)  What  shall  be  a  sufficient  deed  for  it. 

An  use  cannot  be  declared  by  parol  without  deed  or  other  writing ; 
mid  therefore  a  bargain  and  sale,  or  covenant  to  stand  seised,  &c«  is 
not  good  without  deed.  Vide  Bargain  and  Sale.  (B  4.) — Covenant, 
(G  I.) 

So,  the  use  of  a  fine,  recovery,  or  feofiSnent,  cannot  arise  to  a 
stranger  by  parol,  except  in  special  Cases. 

So,  a  fine  upon  grant  and  render  cannot  be  averred  to  be  to  another 
use  than  it  imports,  without  writing.    2  Co;  75,  76.  a. 

So,  a  fine  of  a  rent  cannot  be  declared  to  the  use  of  a  stranger  without 
a  deed.     R.  2  Rol.  788. 1.  27. 

And  now,  by  the  st.  29  Car.  2.  all  declarations  of  trust  of  any  londa 
shall  be  manifested  and  proved  by  writing,  signed  by  the  party  having 
power  to  declare  such  trust. 

And  therefore,  an  absolute  devise  to  A.  shall  not  be  averred  to  be 
made  upon  trust  for  a  superstitious  use.  R.  1  Sal.  162.  '  Vide  post^ 
(D  2.) 

But  a  deed  indented,  or  poll,  precedent  to  the  fine,  recovery,  &c.. 
is  §nflScient  to  declare  the  uses  thereof. 

So,  if  a  man  makes  a  feofiment  to  the  use  of  such  person,  .and  fi>r 
such  estate,  as  he  shall  declare  by  his  will>  his  will  is  sufficient  to  de- 
clare the  uses.     Co.  L.  11 1,  112.    R.  1  Vent.  1 94. 

So^  if  fi  devise  be  to  B.  to  the  use  of  D.,  the  will  is  sufficient  to  guide 
the  use.     Mo.  107.    Poph.  4.    2  Vent.  312.    Vide  post,  (D  2.) 

If  the  device  is  to  A.  and  B.  and  their  heirs,  to  the  use  and  intent 
that  they  permit  6*  to  take  the  profits  for  his  life,  and,  after  his  death, 
that  they  stand  seized  to  the  use  of  the  heirs  of  the  body  of  G. ;  it  wJQ 
be  a  use  executed  in  0«  in  tail.     R.  Lut.  824.     Sal*  679. 

So,  if  a  man  devises  land  by  his  will,  and  afterwards  makes  a  feo£& 
ment  to  the  use  of  such  persons,  and  for  such  estates,  as  he  has  declared 
hy  his  will  \  though  th^  feoffinent  is  a  countermand  of  the  will^  yet  it  is 
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foffidait  to  declare  the  oaes  of  the  feoffinent.  R.Ma786.  SCSa«Oi« 
100. 

So^  if  a  lord  of  a  manor  releases  to  his  co|iyhcdder  and  his  heirs,  to 
the  use  of  B.,  this  release  is  sufficient  to  dedaie  the  use;  Sh- a  rent  might 
be  reserved  npon  it.    R.  2  Rol.  788.  L  35. 

Soy  if  a  man  covenants  to  make  an  assurance  by  fine^  feoffinoit;  &c. 
which  shall  be  to  the  same  uses,  a  fine,  &c  afterwards  without  a  new 
agreement,  shall  be  to  the  uses  of  the  covenant ;  though  by  the  deed 
in  which  the  covenant  is,  it  was  to  B.  andhish^v  upon  condition,  and 
the  feofiPment  or  fine  is  to  him  and  his  heirs,  generally,  which  importt 
an  absolute  estate.     R.  Cro.  EL  300. 

So,  if  there  be  a  deed  between  an  husband  of  the  one  part,  and  his 
wife  of  the  other  part,  agreeing  that  a  fine  shall  be  levied  to  such  uses^ 
it  is  suffident  to  declare  the  uses;  for  itis  a  deed-polL     R.  4  Mod.  264. 

367. 

So,  every  writing  which  shews  the  agreement  and  intent  of  the  par- 
ties.    4  Mod.  264.     Ca.  Pari.  145. 

As,  a  covenant  to  levy  a  fine  of  all  his  land,  which  for  twenty-four 
acres  shall  be  to  the  use  of  B.,  and  he  afterwards  levies  a  fine  of  twenty- 
four  acres  of  land  only.    Dub.  2  Rol.  791.  1. 25. 

A  deed^  though  it  be  afterwards  erased,  and  the  seals  torn  ofi>  by 
accident.   Lut.  226. 

A  deed  of  bargain  and  salej  or  feofiment,  though  no  inrolment  or 
livery  ensues.     4  Mod.  264. 

Sos  the  uses  of  a  fine^  &c.  may  be  declared  by  a  deed  subsequent  to 
the  fine.  Dy.  136.  a.  Cont  Cro.  £l.  218.  R.  ace.  9  Co.  10.  15.  a. 
Mo.  192.     R.  2  Rol.  782.  6.     1  And.  125. 

And  though  a  subsequent  deed  declares  the  intent  of  the  parties  to  be, 
that  a  fine  dhall  be  levied  to  such  uses,  it  is  sufficient,  though  it  does 
not  expressly  say,  that  it  was  the  intent  at  the  time  of  the  fine,  &c. 
Semb.  cont.  Mod.  192. 

And  though  by  the  st.  29  Car.  2. 3.  it  is  enacted,  that  all  declarations 
of  trusty  &c.  shall  be  manifested  in  writing,  yet  uses  and  trusts  may  be 
declared  by  a  subsequent  deed  by  the  st.  4  &  5  Ann.  16. 

So,  there  may  be  an  information  for  the  discovery  of  a  trust  by  parol 
to  superstitious  uses ;  for  the  st.  29  Car.  2.  does  not  bind  the  king. 
R.  1  Sal.  162. 

So^  if  a  deed  be  to  declare  the  use  of  a  fine^  which  varies  in  some  cir- 
cumstances, yet  it  shall  be  to  the  same  uses  by  construction  of  law,  if 
nothing  appears  that  it  was  to  another  intent.  Ca.  Pari.  144.  R* 
5  Co.  26.  b. 

So,  if  the  use  of  a  fine  be  declared  by  a  deed  precedent,  which  agrees 
in  time,  parties,  quantities,  and  other  circumstances,  no  averment  shall 
be  admitted  that  it  was  to  other  uses.  Ca.  Pari.  144.  R.  5  Co« 
26.  b. 

But  if  the  feoffor,  conusor,  &c.  after  the  fine,  &c  and  before  a  sub- 
sequentdeed  to  declare  the  uses,  makes  any  mean  estate  or  incumbrance 
it  shall  not  be  avoided  by  such  subsequent  declaration,  without  proof 
that  the  fine  was  intended  to  the  same  uses.     R.  9  Co.  1 1.  a. 

So,  if  the  declaration  ot  uses  be  by  deed  subsequent,  the  fine  may 
be  averred  to  be  to  other  uses.     R.  9  Co.  1 1.  a.     Ca.  Pari.  144. 
'  So,  if  it  be  by  deed  precedent,  wbere  the  fine  tariesi  in  time,  number 

of 
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of  acres^  or  other  circilinstances,  from  the  deed.      R.  2  Cro.  29. 
5  Co.  26.  b.     Mo.  723. 

So,  if  there  1>e  a  precedent  deed  to  declare  the  uses  of  a  fine,  &c.  and 
it  varies  in  quantity  of  acres,  any.ofthe'parties,  time  of  levying,  brlike 
circumstances,  it  may  be  averred  by  parol  to  be  to  the  same  uses.  R. 
2  Cro.  76.  a. 

If  the  deed  be,  that  a  fine  shall  be  levied  to  four  persons,  and  two 
die,  and  it  is  levied  to  the  survivors,  it  shall  be  to  the  same  uses.  R. 
2  Rol.  799. 1.  25. 

So,  if  a  common  recovery  be  suffered  oct.  Mich.,  and  by  indenture 
1 4  Nov.  it  is  declared,  that  all  recoveries  hereafter  to  be  sufiered  shall  be 
to  such  uses;  this  is  not  suflScient  to  lead  the  uses  of  a  recovery  before^ 
in  the  same  term,  (though  all  the  term  in  law  is  but  one  day,)  without 
an  averment  that  such  was  the  inteiit.     R.  2  Rol.  799. 1. 10. 

The  declaration  of  a  use  is  but  the  direction  of  a  trust.     Mo.  610. 

And  such  vrritin^  words,  or  circumstances,  as  manifest  the  inteiit 
and  mind  of  the  feoffor,  are  a  sufficient  declaration  of  a  use.  Mo.  610* 
Vide  post,  (L  S.) 

As,  if  upon  a  feoffment  [to  A.  and  B.  they  by  another  deed  agrees 
that  after  100  years  thefeofbr  and  his  heirs  shall  have  it  again ;  this  is 
sufficient  to  declare  the  use  to  thrfeoffi)r  after  100  years.  R.  Mo. 
723. 

{;lf  a  father,  tenant  for  life,  and  son  in  tail,  with  remainders  over, 
on  an  advantageous  marriage  for  his  son  an  infant,  join  in  executing 
articles,  whereby  the  father  covenants  that,  after  the  son's  coming  of 
age,  they  will  join  in  fine  and  recovery  of  the  estate  to  divers  uses,  and 
ihey  accordingly  join  in  such  fine  and  recovery ;  the  son's  executing 
these  articles  is  not  sufficient  to  declare  the  uses  of  fine  and  recovery. 
3  P.  W.  206.]  . 

(D  S.)  To  what  use  it  shall  be^  when  there  is  no  declaration. 

If  a  fine  is  levied,  and  no  use  declared  nor  consideration  paid,  it  shall 
be  to  the  use  of  the  conusor.    2  Rol.  781. 1.  42. 

So,  if  a  common  recovery  is  sufiered,  it  shall  be  to  the  use  of  him 
who  suflers  the  recovery.  Dy«  146.  b.  2  Rol.  781.  1.  40.  789. 1.  47. 
D.  9Co.  8.  b. 

So,  since  the  st.  quia  emptores  terroftsm^  a  feoffment,  without  a  use 
declared  or  consideration  paid^  shall  be  to  the  use  of  the  feo£S>r.  2  Rol. 
781. 1.  35.     R.  D^.  146.  b.    Ace.  2  Lev.  77. 

Though  teiuint  for  life^  and  lie  in  remainder  in  tail,  join  in  a  feoffment 
to  A  and  his  hrirs,  to  make  him  a  tenant  to  ihi^pracipe.  R.  Pal* 
359. 

Or,  if  tenant  for  life  surrenders  to  him  in  remainder  in  tail^  to  make 
bim  tenant  to  the  pnecipe*    R.  Pal.  359. 

Or,  tenant  in  tail  levies  a  fine  to  A.  and  his  heirs  for  such  an  intentf 
and  seven  years  afler  suffisrs  a  recovery  without  declaring  the  use.  R. 
JEq.  R.  16. 

And  it  shall  be  to  A.  and  his  heirs  dll  the  recovery,  without  any  use 
declared  by  the  st.  29  Car.  2.  3.  for  the  intent  appears  by  the  voudier. 
R.  Eq.  R.  17. 

Ana  a  fine,  recovery,  or  feoffinent,  shall  be  to  the  use  of  the  feo£Ebr, 
&€•  in  the  same  plight,  aad  for  the  same  estate,  as  he  had  before;,  as^ 

if 
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if  twojcmn^-tenants  kvy  ftfine»&c.itriiaU  beto  thor  ute  jouitly*   ^  Co. 
58.  a. 

If  tenant  far  life  and  he  in  reverwBi  levy  a  fine,  it  shall  be  to  the  one 
lifei  to  the  other  in  bt.    9  Co.  58.  a. 

So,  if  be  ^u£fers  i|  reeoverj.    R.  FaL  44)5.    Latchi  82.    Noy,  77# 

So,  if  the  owner  of  the  land  and  a  stranger  join  in  a  fine,  Ike  use' 
arises  wholly  to  the  owner^  and  notlmig  lo  Uie  stranger,    i  Co.  58.  b. 
R.  2  Rol.  789.  L  50. 

So,  if  husband  and  wife,  of  the  wife's  land,  it  arises  i^hcrfty  to  the 
wife.     R.  2  Co.  58.  b.    Vide  Baron  andPeine*    (G  1.) 

So,  if  the  use  declared  is  void  or  impossibia^  it  shall  be  to  the  use  of 
thefeofibr;  as,  afeoffinentno  dieuse  cf  A^aiid  there  is  no  such  person 
in  rerum  natura,    DaL  112L 

So,  a  fine  sur  gtatU  et  tender^  if  due  uses  upon  the  render  ate  void 
in  MOj  shall  be  to  the  uses  to  wbidi  th*  render  is  intcsided.  Mo.  488. 

A  feoffment  to  the  uses  memioned  in  such  an  indenture,  and  there  is 
DO  such  indenture,  shall  be  to  the  use  of  die  feeflbr.    Dal.  112. 

But  if  tenant  in  tail,  remainder  to  himself  in  fee>  levies  a  fine,  without 
dedaring  the  use,  it  shall  be  to  hioiself  in  tee. 

So,  if  tenant  in  tail,  remainder  to  B.i&  fee,  saftrsa  recn^very,  withom 
declaring  the  use,  it  shaU  be  to  htnt  in  feef  for  hs^  had  a  power  to  do 
it,  and  it  shall  be  intended  to  that  intent.     Pol.  526.  R.  P.  Ea.  R.  1^ 

And  the  use  ibUows  the  nature  of  the  land,  sincethe  sc  27  H«  8. 10. 
m  well  as  befoiv.     R.  1  Ca  127.    2  Co.  58.    2  RoL  78a  K  26. 

Ajui  therefore  the  use  of  land  of  die  natnve  of  Boroogb  Englid^  shall 
descend  to  the  youngest  soa.    2  Rd.  780. 1. 2S. 

So,  if  the  land  was  of  AeMtumof  gaveUsmd,  he  shall  be  afkenraids 
seised  in  the  saase  manier;  for  the  use  fclkntn  tke  nateore^f  the  laaA 
2  Rol.  780. 1.  SO. 

If  the  feoffor  was  seised  of  the  land,  as  heir  of  the  part  of  his  motbw. 
Co.  L.  1 S.  a.    Vide  Discent,  (C  6.) 

So,  if  an  usie  be  declared  upon  a  coirtingeticy,  the  nse  in  ^xe  mean 
time  shall  be  to  the  feoflbr,  fce^ ;  as,  if  a  man  makes  a  feofibent,  and 
dsdares  that  after  a  marriage  between  hhuatyd  A.  it  shall  be  to  tbense 
of  hira  and  his  wife  and  to  his  faeinr,  the  ttse  is  to  htm  and  h»  hehs,  as 
before,  till  the  marriage.     R.  2  Rol.  791. 1.  S5.     Pol.  58. 

So»  if  the  feoffment  be  to  the  nse  of  his  wiB,  or  to  the  use  of  sudi  a 
person  as  he  shall  appoint  by  his  will,  the  feofl^  are  seised  to  the  nse 
of  the  feoffi>r  and  his  heins  in  the  mean  time.    Co.  L.  27  (•  b.    Pol.  58. 

So,  if  the  feoAnent  be  to  the  use  of  snch  aone  for  life,  or  for  years, 
&€•  the  use  of  the  inheritance  shall:  be  to  die  feoffor.    Co.  L.  271  •  b. 

Or,  to  the  use  of  A.  for  life^  remainder  to  B.  in  tail,  the  use  of  die 
feseshall  be  tothe feofibr.    Pol.  58. 

But  if  feoffees  were  seised  to  uses,  and  before  the  st.  27  H.  8.  lO.had 
levied  a  fine  or  made  a  feoffinent,  &c.  the  second  feofieesj  having  aodce^ 
shallrbe  seised  to  the  first  uses.     FT.  Com.  351.  a.     1  Co.  122.  b. 

Though  the  feoffment,  &c  was  made  to  them  upon  a  vahiable  oeii» 
rideKation.    PI.  Com.  951.  a.    S  Co.  81. 

So^  if  (hey  had  not  notice,  where  the  feoflfalent  was  widiQUt  consr-' 
deration.     S  Co.  81.  b.     PL  Com.  851. 

Or,  upon  considienitSkm  of  Moody  Btc  and  not  for  money.  SCo.8f.b. 
2RoJ.779'.  !.  17.  .  * 

Though 
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Though  the  feoffineat  was  to  cestuique  use  hims^f ;  a^  if  the  feoffinent 
was  to  A.  and  his  he^rs  male  of  his  bodV}  remainder  to  B.  in  fee,  and 
the  feoflees  enfeoff  A.  (being  conusant  or  the  uses)  to  the  use  of  himself 
and  the  heirs  of  his  body,  and  A.  dies  without  heir  male^  his  heir  ge- 
neral shall  be  seised  to  the  use  of  B*  in  fee.  R.  per  all  J.  Kel.  93.  a» 
2  Rol.  781.1.25. 

So,  if  A.  covenants  to  stand  seised  to  the  use  of  himself  for  life,  re- 
mamder  to  his  son  for  life,  with  several  remainders  in  tail,  remainder  to 
hb  right  heirs,  and  after  reciting  the  uses,  without  consideration  grants 
his  reversion  in  fee  to  B.  to  the  use  of  B.  and  his  heirs,  B.  shall  be  seised 
to  the  first  uses,  since  the  st.  27  H.  8.  10.  as  before,^  having  notice,  &c. 
R.  2  Rol.  796.  1.  5. 

Yet  where  feoffees  to  an  use  make  a  feoffment  to  others,  not  having 
notice,  ypon  a  valuable  consideration,  the  second  feoffees  are  not  seised 
to  the  first  uses.     I  Co.  122.  b. 

So,  if  the  feoffment-was  to  three,  of  whom  two  were  conusant  of  the 
first  uses;  but  the  third  was  not.  '  Per  two  3.  Hob.  350.  but  the  two 
conusant  shall  answer  in  equity.     Hob.  350. 

So,  if  the  feoffment  was  to  others,  having  notice,  they  are  not  seised 
to  the  first  uses,  where  the  first  uses  were  raised  without  consideration,  or 
upon  consideration  of  blood  only.     3  Co.  81 .  b.    2  Rol.  779. 1. 22« 

So,  if  the  feoffinent  was  to  others,  having  notice,  and  expressly  li- 
mited to  their  use,  they  are  not  seised  to  the  first  use. 

So,  a  gift  in  tail  shall  be  to  the  use  of  the  donee^  though  no  use  os 
consideration  be  expressed.     Dy.  146.     2  Rol.  781. 1. 47- 

So,  a  lease  for  life,  or  years,  shall  be  to  the  use  of  the  lessee.  2  RoL 
781.1.50. 

So,  an  assignment  of  a  lease  shall  be  to  the  use  of  the  assignee;  fi>r  a 
consideration  is  implied ;  as,  payment  of  rent  to  him  in  reversion,  &c. 
R.  2  Rol.  781.1.55. 

So,  if  part  was  expressed  to  be  to  the  use  of  the  grantee,  an^  nothing 
said  as  to  the  other  part,  the  whole  shall  be  to  the  use  of  the  grantee. 
R..2R0I.  782.1.  5. 

So,  if  a  fine  sur  grant  et  render  was  to  B.  with  a  render  to  A.  in  tail^ 
and  nothing  said  or  the  fee,  it  was  to  the  use  of  the  conusee.  R.  Mo.  46. 
488. 

So^  if  a  recoveiy  was  to  the  intent  they  should  convey,  it  should  be 
to  the  use  of  the  recoverors  in  the  mean  time.    R.  Mo.  103. 

So,  before  the  st.  quia  emptores  ierrarum,  a  feoffment,  without  use  or 
consideration,  was  to  the  use  of  the  feoffee  in  respect  of  his  tenure  of 
tiie  feoffor.    Dy.  146. 

So,  a  fine,  sur  grant  et  render  $  upon  the  acknowledgment,  shall  be 
to  the  use  of  the  conusee,  otherwise  there  can  be  no  render.  R.  Mo.  488* 

If  the  render  be  to  A.  for  years^  and  thc^  to  the  first,  second,  &c.  soqa 
in  tail,  which  remainders  are  void  for  want  of  a  fi*eehoId,  the  uses  after 
die  term  to  A.  shall  be  to  the  conusee.    R.  Mo.  488. 

So,  a  devise  to  A.  and  his  heirs  generally  shall  be  to  the  use  of  the 
devisee,  and  caanot  be  averred  to  be  to  another  use.  Semb*  1  Sal.  162. 
Vide  ante,  (D  I.) 

So^  a  devise  to  A.  and  his  heirs  for  the  life  of  B.,  ftpon  trust  to  per* 
mk  B.  to  take  the  profits  for  life,  shall  be  a  trust,  not  an  use  executed 
in  a    R.  2  Vwt.  31  jh 

(D3.)  To 
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(D  3.)  To  whaty  when  different  declarations* 

If  there  be  an  indenture  to  declare  the  uses  of  a  fine,  to  be 
afterwards  another  agreement  is  made  for  the  uses  of  the  same  fine, 
1)7  writings  as  high  or  higher^  the  last  agreement  shall  stand*  5  G>- 
26.  a. 

ASf  if  there  be  an  indenture  to  declare  the  uses  of  a  fine,  and  after- 
wards another  indenture  for  the  same  purpose,  the  last  indenture  shall 
direct  the  use.  Mo.  107.  R.  that  it  may  be  averred  to  be  to  the  me 
of  the  one  indenture,  or  the  other.    2  Andl  46. 

If  there  be  an  indenture  29th  January  to  declare  the  use  of  a  fine, 
and  there  be  a  deed  S  1st  January  between  husband  and  wife,  which  de* 
clares  other  uses,  the  fioe  shall  be  to  the  use  of  the  last  deed,  where 
there  was  a  variance  between  the  fine  and  indenture  29th  January* 
R.  4  Mod.  261.      Ca.  Pari.  145* 

Though  the  variance  be,  that  it  was  levied  before,  as  well  as  where 
it  is  after,  the  time  directed  by  the  deed.  R*  4  Mod.  261*  Ca*  Pari* 
145. 

But  if  a  man  by  indenture  covenants  to  make  a  mortgage,  and  to  levy 
a  fine  to  the  use  of  the  mortgagee,  and  before  the  fine  ingrossed,  by 
another  indenture  agrees  the  mie  shall  be  to  the  same  use,  with  an 
addition,  that  the  mortgagor  shall  take  the  profits  in  the  miean  time ; 
this  last  indenture  does  not  revoke  the  first,  though  it  neither  recites 
nor  mentions  it,  for  both  shall  be  taken  as  one  conveyance*  R.  2  Rol. 
793. 1.  10. 

So,  if  husband  and  wife^  tenants  for  life,  and  to  the  hdrs  of  the  hus- 
band, make  a  mortgage  with  a  proviso,  that  upon  payment  of  100 
pounds,  they  shall  re-enter,  and  that  all  fines,  &c.  shall  be  to  the  mort- 
gagee till  payment,  then  to  the  husband  and  his  heirs,  and  a  fine  was 
levied,  then  the  wife  survived  and  paid ;  the  fine  shall  be  construed  to 
be  to  her  use,  not  to  the  use  of  the  heir  of  the  husband*  R*  Cro*  EL 
744. 

So>  if  a  husband  and  his  wife,  who  Jias  a  jointure  in  the  land,  levy  a 
fine  in  order  to  make  a  building  lease,  and  that  the  wife  shall  have  the 
reserved  rent  for  her  jointure ;  this,  being  for  a  spedal  purpose,  does 
not  extinguish  her  jointure,  nor  subject  it  to  a  mesne  charge  made  by 
the  husbfuid  between  the  jointure  and  lease*    R*  Skin.  238. 

[So,  if  a  man  seized  to  him,  and  the  heirs  of  his  body,  r^ainder  to 
his  right  heirs,  by  lease  and  release,  conveys  to  trustees  to  the  use  of 
himself  for  life,  remainder  to  trustees  to  preserve,  &c.  to  his  intended 
wife  for  life,  to  Us  first  and  other  sons  by  her ;  then  marries,  has  issue, 
sufiers  a  recovery,  and  by  deed  declares  the  uses  to  be  to  A»  &c.  to  sdl, 
and  out  of  the  mon^  to  pay  debts,  and  to  pay  the  residue,  or  re-con- 
vev  lands  unsold  to  himself  and  heirs,  and  A.  conveys  to  B. ;  6*  has  no 
•tttle,  for  the  recovery  inures  to  the  use  of  the  settlement,  and  tenant  in 
tail  can  convey  a  base  fee,  not  void,  but  voidable  by  the  issue  in  tail* 
3  B.  M.  1703.] 

(D  4.)  To  what,  v^hen  the  declaration  is  not  by  all  parties* 

If  two  joint* tenants  levy  a  fine,  and  only  one  declares  the  uses,  it 
will  be  ffood  for  a  moiety  only,  except  where  the  other's  consent  to  such 
dtelaraUon  b  proved*    Latch,  82.    Pal.  405*    Noy,  77. 

So, 
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So,  if  tenant  for  life,  remiunder  in  tail,  suffers  a  recovery  in  which 
the  remainder-man  is  vouched;  if  he  does  not  join  in  the  declaration 
of  the  uses,  he  is  not  bound.    Latch,  82.    Pa^  405.    Nqy,  77. 

« 

(£)  mt^o  mag  be  ^etoeo  to  an  U0t. 

All  persons  capable  of  taking  by  feoffment,  may  be  seised  to  an  use» 

(F)  (DOlJO  not. 

But  no  one  can  be  seised  to  an  use,  who  cannot  execute  an  estate  to 
the  use;  and  therefore  a  donee  in  tail,  before  or  since  the  st.  27  H.  8, 
10.  never  can  be  seised  to  the  use  of  another.  Co.  L.  19.  b.  R.  2  Co« 
78.  a.     R.  2  Rol.  780. 1. 10.  15.     2  Cro.  401.     S  Bui.  184. 

And  if  a  gift  be  to  him,  habendum  to  him  and  the  heirs  of  his  body, 
to  the  use  of  him  and  his  heirs,  the  use  shall  be  rejected.  2  Cro» 
401. 

Or,  it  will  rather  be  a  limitation  at  common  law,  and  not  by  way  of 
use,  and  the  word  use  shall  be  rejected.     R.  Cro.  Car.  231.  245, 

So,  no  one  can  be  seised  to  an  use,  against  whom  an  attachment 
does  not  lie  out  of  Chancery  to  compel  the  execution  of  the  use ;  and 
dierefore  a  corporation  cannot  be  seised  to  an  use.  1  Co.  1 22.  D.  M« 
9  W.  8.    (Com.  29.) 

Nor  the  king.     Mo.  874. 

And  therefore  if  a  lessee  in  tru6t  for  B.  is  attainted  of  treason,  wher^* 
by  the  term  is  forfeited,  the  king  will  not  be  subject  to  the  trust.  2  Rol. 
780.1.5.     Dub.  Hard.  469. 

If  A.  to  whom  a  bond,  &c  is  given  in  trust  for  B.  becomes^&i  de  sc, 
the  kuig  shall  not  be  trustee.     Q.  Hard.  1 76. 

So,  no  one  can  be  seised  to  an  use  who  does  not  come  in,  in  privity 
of  the  estate ;  as,  a  disseisor,  abator,  or  intruder.     1  Co.  122.  a.  139.  b. 

Tenant  by  the  curtesy  or  in  dower.     1  Co.  122.  a. 

So,  if  an  use  be  to  A.  for  life,  remainder  to  B.,  and  A.  makes  a  feoff- 
ment to  another,  who  has  notice  of  the  uses,  the  feoffee  shall  not  be 
seised  to  the  first  uses;  for  he  is  not  in,  in  privity  of  the  estate  of  the 
feoffor;  but  has  another  estate.     1  Co.  1^2.  b. 

So,  persons  who  claim  paramount,  &c.  cannot  be  seised  to  an  use ; 
as,  a  lord  by  escheat.     1  Co.  122.  a.  139.  b.     All.  14. 
>  The  lord  of  a  villein,  or  who  enters  for  mortmain,  or  recovers  in  a 
leessavii.     1  Co.  122.  a. 

So,  an  alien  cannot  be  seised  to  an  use.     1  Co.  133«  a« 
.    Nor,  a  person  attainted.    Ibid. 

(G)  mfio  mag  gibe  or  talie  an  ugt. 

Yet  a  corporation  by  bargain  and  sale  may  sell  land  *  for  they  may 
give  an  use,  ^^ough  they  shall  not  be  seised  to  an  use.  Vide  Bargainl 
md  Sale,  (B  8.)  • 

So,  a  fine  to  A.  with  a  deed,  which 'declares  the  uses  to  the  king  is 
sufficient  to  pass  an  estate  to  the  king.     1  Leo.  38. 
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Feoflfec9  Ip  use  must  be  seised  of  the  land^  otherwise  there  can  be 
no  execution  of  their  estate,  seisin,  and  possession  to  cestuique  use- 
Vide  ante,  (B  1,  2.) 

So,  if  there  be  any  future  or  contingent  use,  a  sufficient  estate  must 
remain  in  the  feoflees  to  preserve  such  fiiture  use  when  it  comes  in  esse. 
1  Co.  129,  ISO.  137.  a. 

And  if  by  disseisin,  or  oAerwibe^  the  particular  estate  be  put  to  a 
right,  before  the  contingency  happens,  and  the  particular  tenant  dies 
before  entry,  the  feoflees  after  bis  death  may  enter  and  revive  the  estate^ 
R.  2  Rol.  797. 1. 20.  40.    Vide  EsUtes,  (B  13.) 

Or,  rather  all  the  estate  is  taken  out  of  the  feoBeei^  to  supply  the  usjtt 
v^ted,  or  when  they  come  in  esse.     Pol.  385,  &c. 

But  the.  feoffees  are  only  organs  or  instruments  to  complete  the  GOUr 
veyance,  and  their  seisin  continues  only  for  an  instant,     rol.  393. 

And  th.erefoiie  the  wife  of  the  feoffee^  &c.  shall  not  be  endowed. 

So,  if  the  feofiee  be  attainted  for  treason  or  felony,  committed  before 
die  feoflnent,  it  shall  not  be  forfeited  to  the  king.    Semb.  cont.  Mo. 

Soy,  bv  the  St.  27  H.  8-  10.  all  right,  interest,  &c.  of  the  feoffee  binv^ 
•ielf  to  the  estate  is  saved. 

And  therefore,  if  a  lease  be  to  A.  and  B..  in  trust  for  another^  and 
afterwards  a  feoffment,  &c.  is  made  to  A<  and  others  of  the  sapie  land 
to  useSf  the  lease  shalt  not  be  merged.  R.  Mp.  196. 
'  If  a  lessee  for  years  be  made  tenant  of  th^  freehold,  a9d  tenant  to.tbe 
praeipe  for  a  comm<Hi  recovery  to  an  use,  his  term  shall  not  be.m^sged. 
R.  i  Sal.  241.    Ace.  1  Vent  195. 

If  a  lease  for  years  be  made  by  fine  to  the  feoffee  by  him  who  has  a 
•contingent  use  in  remainder,  it  will  be  good ;  for  no  use  remains  in  the 
feoflee ;  and*  when  the  'contingency  happens,  so  much  of  the  estate  only 
4psQ8  to  hjm,  Bfi  is  sufficient  to  convey  the  use  to  him  in  reipainder, 
and  the  lease  U  not  disturbed  thereby.     R.  Pol,  64*  66. 393. 

(T)  ffiCHHit  tbe  tejBitulQjLie  uiqie,  [ano  tofjftt  te  mae  Do.} 

Bfi  the  St  27  H.  8«  la  cestuique  use  is  imaieditttely  sekecl  and  in 
actual  possessioq.     Cro.  £L  46. 

And  therefore  shall  have  assise,  or  trespesF,  agiunst  astiBDger,  before 
«ntiy.    R.  Cro.  El.  46. 

[If  a  bond  be  given  by  C.  to  A.  in  trust  fot  B.,  in  an  action  on  the 
bond  by  A.,  C.  may  set  off  a  debt  due  from  B.,  though  the  trust  does 
not  appear  on  the  mce  of  the  instrument.     1  T.  R.  62 1 .     Id.  622.] 

[A  devise  in  fee  to  trustees,  without  any  specific  limitation  to  cestuique 
trust,  gives  him  a  fee.     8  T.  R.  597.] 

[The  possesBpOD  and  receipt  of  the  rent»  issues,  aadpnefita  oCatrust 
estate  by  cestuique  trust  for  more  than  twenty  yeura  after  thecMBtHm 
of  the  trust,  without  any  interference  of  the  trustees,  whea  such  pesf* 
session,  &c.  is  cpnsistent  wi^  apd  secured  to  the  cestuique  trustby 
the  terms  of  the  trust  deed;  i|  not  adverse  to  the  UUe  of  the  tmstoflSiJO 
as  to  bar  their  ejectment  against  the  grantees  of  the  cestuique  trust 
brought  after  the  twenty  years*   8  East,  243.] 

5  [The 
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[The  doctrine  tlmt  the  legBl  estate  ttctmcft  be  set  tip  nt  Ikw  by  a 
trMee  against  his  cedtnique  trast,  1  T.  R.  600.  735.  760.*  has  been 
solemnly  repudiated.     5  East,  1S8.     8  T.  R*  118.] 

[The  l^iskture^  in  passing  the  statute  1  Ric  5.  e.  I.,  only  intended 
Aat*  where  a  person  bating  an  estate  in  possession,  conveyed  it  to  a 
trustee  to  his  own  use^  and  afterwards  conveyed  it  away  to  a  purchaser, 
he  should  not  set  up  the  estate  in  his  trustee  against  the  purchaseh 
7  T.  R.  48.] 

[Senrbie,  that  a  hon&JHe  lease  made  by  an  equitable  teriant  in  tail, 
will  prevent  the  trustees  in  whom  the  legal  estate  is  vested,  from  reco- 
vering in  ejectment  against  the  lessee ;  although,  if  the  lease  be  granted 
under  suspicious  circumstances  of  fraud  and  imposition,  the  trustees  will 
iMt  be  barred.  1  H.  BI.  446.  But  seb  the  decbions  cited  in  the  note 
at  the  end  of  the  case.] 

-    (K)  Ifmit&tton  Df  utfeiF. 

(K  1.)  What  eonsideration  will  be  sufiicient. 

To  a  limitation  of  uses,  upon  a  bargain  and  sale,  or  covenant  to 
atand  seised,  there  must  be  a  sufficient -consideration. 

What  will  be  sufficient,  vide  Bargain  and  Sale,-  (B  1 11) 

What  upon  a  covenant,  vide  in  Covenant,  (G  S,  &c.) 

But  in  a  conveyance  which  operates  by  transmutation  of  the  posses- 
aion,  as,  a  fine,  feoffinent,  &e.  the  will  of  the^arties  is  sufficient  without 
other  consideration ;  and  therefore,  if  a  man  in  consideration  of  blood, 
&C.  levies  a  fine  to  the  use  of  B.  his  bastard,  it  is  sufficient,  in  a  fine,  le 
caiae  the  uses  to  B.  thouob  he  was  a  bastard.     S  Rol.  791. 1. 15. 

IF  a  man  in  consideration  of  marriage  levies  a  fine,  or  makes  a  feoff* 
ment  to  the  use  of  A.  and  B^,  &c.  the  use  wfll  arise,  though  the  marriage  , 
does  not  take  effect.     R.  Mo.  102.     R.  2  Rol.  792. 1.40.     R.  1  Leo.^  * 
138. 

If  a  man  in  consideration  of  1002.  paid  by  B.  makes  a  feoffment  tm* 
him,  to  the  use  of  him  and  C.,  it  is  sufficient  to  raise  a  use  to  C,  thdugh    * 
the  whole  consideration  was  given  by  B.     2  Rol.  791. 1. 20. 

If  aman  upon  a  faoffinent,&Cw  declares  the  use  to  the  feoflhe,the  use 
shall  be  to  him ;  though  no  consideration,  and'  the  feoffor  afterward^ 
occupies  for  many  years.     R*  1  And*  57*     Bend.  pL  2X^. 

(K  2.)  To  whom  an  use  limited  shall  arise. 

.  If  a  man  covenants  widi  B.  upon  such  an  act  to  stand  seised  taR  a|id 
his  heirs,  and  B.  dies  before  the  act  performed,  the  use  arises  to  the 
heir.     R.  2  Rol.  794. 1. 45.     Dub.  Mo.  548. 

If  the  limitation  is  to  A.  and  such  wife  as  he  shall  take,  and  he  after* 
wards  marries,  the  use  may  well  arise  to  such  wife.  R.  per  three  Jt 
Dy.  cont.     Mo.  96.     D.  Mo.  377. 

If  a  feoffment  is  declared  by  another  d^  to  he  to  the  intent  that^ 
after  feoffee  has  enjoyed  for  100  ^ears,  the  feoffor  and  his  heirs  may 
enter ;  ibis  amounts  to  a  declaration  of  uses  to  him  and  his  heirs,  anq 
after  100  years  the  heir  may  enter.     R.  Mo.  722.  . 

If  a  devise  be  to  A.  and  his  heirs  upon  a  contingency,  the  devisor  dies^ 
the  contingency  happens  after  the  death  of  A.^  his  heirs  shall  take. 
"59. 
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.  If  a  feoffment  b^  to  the  use  of  A.  for  life,  remainder  to  B.  in  fee ;  if 
A.  refuses;  the  use  shall  be  to  the  remainder-man  immediately.  R.  1 C** 
154.  b.  N 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  B.  for  twenty- 
four  years,  and  after  the  determination  of  the  term  to  A.,  if  the  term 
does  not  arise  for  want  of  a  good  consideration,  A.  shall  take  imme- 
diately.    R.  1  Ck>.  152.  b.    Mo.  I96f 

But  generally  where  a  man  raises  an  use  by  a  covenant  to  stand  seised, 
if  the  estate  of  one  is  void  for  want  of  a  good  consideration,  he  in  re- 
.  mainder  shall  not  take  immediately ;  for  each  estate  arises  upon  its  own 
proper  consideration ;  as^  if  a  man  covenants  to  be  seised  to  the  use  of 
JB.  for  life,  and  after  his  death  in  consideration  of  lOOA  to  A.  in  fee; 
if  B.  refuses,  or  his  estate  is  void,  A.  shall  not  have  it  till  his  death. 
R.  iCo.  154.b. 

So,  if  the  covenant  be  to  the  use  of  B.  for  twenty-four  years,  and  after 
the  end  of  those  years  to  A.,  if  the  estate  for  years  is  void,  A.  shall  not 
take  till  the  twenty- four  years  are  expired.  R.  1  Co.  154.  b.  1  Leo. 
195. 

To  the  use  of  B.  till  his  age  of  twenty-one  years,  and  after  such  age 
to  A.;  if  B.  dies,  A.  shall  not  take  till  B.  would  have  attained  his  age  of 
twenty-one  years.     1  Leo.  195. 

(K  3.)  When  it  shall  arise  by  the  feofiment,  &c.  or  by  a 

subsequent  deed. 

'  if  a  man  makes  a  feoffment  to  the  use  of  such  person  as  he  by  bis 
"will  shall  appoint,  the  use  arises  by  the  feofiment,  and  the  will  is  only 
declaratory.  Co.  L.  271.  b.  R.  6  Co.  17,  18. .  Mo.  280. 567.  1  Biu. 
•^00.     Vide  Devise,  (O). 

And  if  he  devises  the  land  by  his  will,  it  will  bea  su£Bcient  direction 
of  the  uses.     Dub.  Mo.  476. 

But  if  the  feoffment  be  to  the  use  of  his  will,  or  to  perform  his  will, 
the  uses  are  raised  by  the  wilU  and  not  by  the  feofiment.  Co.  L.  271  •  b. 
it.  Mo.  280.    Dub.  Mo.  476.     R.  6  Co.  18.  a. 

So,  if  the  feofiment  be  to  the  use  of  such  person,  and  for  such  estate^ 
as  he  shall  by  his  will  appoint,  and  he  devises  the  land  by  his  will  with- 
out reference  to  his  power,  where  he  has  authority  to  devise,  as  well 
as  to  dispose  by  declaration  of  the  uses  of  the  feofimentt  the  estate  passes 
by  his  will.     R.  6  Co.  18.  a.     Mo.  280.  567.     1  And.  246. 

^K  4.)  When  it  shall  arise  upon  a  condition,  &c.  performed. 

,If  A.  tenant  in  tail  conveys  to  B.  and  his  heirs,  who  re-conveys  to 
A.  and  his  heirs  upon  condition  of  entry,  If  A.  does  not  pay  300/.  at 
such  a  day,  which  was  intended  as  a  security  for  the  said  sum  and  in- 
terest, and  afterwardis  A.  suffers  a  recovery,  and  devises  to  D.;  the  re- 
covery operates  upon  the  estate  re-conveyed  to  A.  in  fee,  not  upon  the 
esute  to  B.     R.  1  Ch.  R.  97. 

.  Sut  if  an  use  is  limited  upon  an  impossibility,  it  shall  never  arise : 
as,  if  a  man  covenants  to  stand  seised  to  the  use  of  B.  after  the  ena 
of  the  term  which  A.  has  in  the  same  land ;  if  A.  has  not  any  term,  the 
use  shall  never  arise  to  B.     1  Leo.  195. 

So,  if  an  use  be  limited  upon  a  contingency,  ^ich  never  happens. 
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It  will  be  void ;  as^  if  it  is  to  A.  if  all  his  brothers  and  their  issues  die^ 
and  one  brother  leaves  issue.    R.  2  Lev.  157.' 

So^  if  an  use  be  limited  to  A.  and  such  wife  as  he  shall  afterwards 
marry,  for  their  lives ;  the  wife  he  shall  afterwards  marry  shall  not 
take;  for  she  cannot  take  jointly  with  'her  husband,  as  the  words  im- 
port.    R.  1  And.  42. 

So,  an  use  will  not  arise  by  implication.     Semb.  Pal.  94. 

As,  if  an  estate  be  to  A«  for  life,  and  after  the  death  of  A.  and  B.  to 
'C,  no  use  arises  to  B.  by  implication.     PoU  94. 

(K  5.)  What  shall  be  a  settled  use. 

All  uses  are  in  esse  in  possession,  remainder,  or  reversion,  or  in  con- 
tingency.    1  Ck).  121.  b.     Vide  Estates,  (B  16r  17,  18.) 

If  the  use  is  raised  by  the  feoffment,  &c.  and  vests  in  a  certain  person^ 
tffis  will  be  a  settled  use* 

Though  the  consideration  of  the  feoffment  was  fortuitous ;  as,  if  a 
man  covenants  in  consideration  of  a  marriage  with  B.  to  make  an  assu- 
rance to  the  use  of  himself  and  B.  kc^  and  afterwards  makes  a  feoffinent 
and  levies  a  fine  to  the  same  uses,  B.  takes  an  estate,  though  the  mar- 
riage does  not  take  efiect.     R.  2  Rol.  792. 1.  40.    Vide  ante,  (K  1.) 

(K  6.)  What  a  contingent  use. 

But  if  a  man  levies  a  fine  of  the  manors  of  A.  and  B.,  viz.  of  A;  to  the 
purchaser  and  his  heirs,  of  B.  as  a  collateral  security  for  the  purchase, 
viz,  to  himself  and  his  heirs^  till  the  manor  of  A.  be  evicted,  and,  af- 
ter eviction,  to  the  purchaser  and  his  heirs,  the  use  to  the  pur- 
chaser is  contingent,  and  does  not  vest  till  eviction.  R.  2  Rol.  792. 
1.80. 

If  ffrantor  of  a  rent  of  20/.  for  security  of  payment  levies  a  fine  to  the 
use.  Slat  if  the  rent  be  in  arrear,  thegr^tee  may  enter,  if  10/.  payable 
at  Michaelmas  is  in  arrear,  he  may  enter ;  for  the  whole  is  in  arrear, 
when  any  part  is  not  paid  at  the  day.     R.  2  Rol.  799.  1.  35. 

But  if  the  fine  is  to  the  use,  that,  if  the  rent  be  in  arrear,  and  the 
distress  for  it  replevied,  the  grantee  may  enter;  and  for  rent  in  arrear 
before  the  fine  there  is  a  distress  after  the  fine,  and  it  is  replevied,  the 
grantee  cannot  enter.     R.  2  Rol.  800. 1. 10. 

So,  if  a  bargainee  covenants  upon  payment  of  so  much  money  to 
stand  seised,  &c.  the  use  does  not  arise  upon  tender  and  refiisal,  with- 
out actual  payment.     R.  Mo.  35. 

(K  70  -A.  springing  or  resulting  use. 

'  If  a  fine,  feoffinent,  8(c.  be  to  another  without  consideration,  or  no 
use  is  declared,  it  shall  be  to  the  use  of  the  feofibr,  Ike.  Vide  ante> 
(D  2.)    Vide  Executory  Devise^  in  Devise,  (N  16.) 

[And  though  lands  be  comprehended  in  the  general  sweeping  clause 
of  a  deed  of  settlement,  (to  certain  uses,)  yet,  if  no  use  be  decuured  of 
them,  they  descend  to  theheir.     Cowp.  9.] 

[But  a  declaration  of  uses  not  in  writing  will  rebut  the  resulting  use 
lo  the  conusor  of  a  fine,  in  favour  of  the  conusee.    Doug.  26.] 
:  If  it  be  by  one  seized  to  other  uses,  and  without  valuable  considera-* 
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tioDf  «r  upon  irahidiie  eoDiideratioii  widi  notice  iif  the  fia^^  k 

diflU  be  to  the  first  uses.     Vide  ante^  (D.  S.) 

If »  Bne,  fieoffoient,  &c  be  to  another  npoD  Talmbl^  emsidefilioD^ 
tbe  use  retults  to  the  feoflbe,  &c 

8is  i(u  man iDakes a fiwffinenty  ftc.  end decieres tbe nte to biBsdf mmI 
A.  his  wife  after  their  marriage^  the  use  wiU  well  arise  to  A.  nponsiidi 
contingency,  tiz.  that  the  marriage  shall  take  effect ;  for  till  the  narobge 
.the  use  results  to  thefecffor  and  his  hein.     R.  2  Rol.  lU.  L  35* 

So,  if  a  man  oorenants,  in  oonsidenition  of  his  nMrriage  widi  A-»  to 
stand  seised  to  the  use  of  himself  and  A*  till  marriagey  the  use  does  not 
arise.     R.  2  Rol.  792. 1.  50.     Vide  Corenant,  (G  5.) 

If  a  man  covenants  to  stand  seised  after  his  death,  tbe  use  results  to 
the  corenantor  for  life»  and  does  not  arise  to  the  uses  Uinited  till  bis  deaths 
Semb,  1  Co.  154*  b.    S  Ler.  77 

So^  if  he  covenants  to  stand  seised  after  so  many  yeaiSi  or  after  any 
other  contingeoqr.    2  Leo.  195.     PoL  65. 

So,  il'a  feofiment  be  to  tbe  use  of  tbe  riflht  heirs  of  B«  after 
the  use  arises  after  tbe  death  of  B.  to  bb  ngbt  heirs,  and  in  tbe  interim 
to  the  feoffor.    Semb.  I  Sal.  225. 

Or,  to  the  use  of  C.  after  the  deaths  of  A.  and  B.   Pol.  5fi.  65.  95* 

Sof  if  he  covenants  to  stand  seised  to  the  use  of  bis  mother  in  fee,  if 
he  himself  dies  without  issue ;  for  the  contingency  happens  upon  his 
death.     Pol.  580. 

If  A.  settles  an  estate  to  the  use  of  B.  after  the  death  of  him  and  his 
wife  without  issue,  if  the  wife  dies  without  issue,  living  A.,  the  use 
to  B.  will  be  good ;  for  the  use  results  to  B.  during  his  life.    2  Ver. 

572. 

If  A.  makes  a  feoffment  to  the  use  of  himself  for  life,  and  then  to  B» 
his  intended  wife,  till  their  son  attains  the  age  of  21  yean,  and  aBfir* 
words  to  B.for  so  long  time  as  she  continues  sole ;  if  A.  dies  n^out 
Issue,  B.  shall  have  it  for  her  life.     R.  Dy.  S00«  b.     Mo*  15. 

But  an  estate  does  not  arise  by  way  of  a  springing  use,  after  a  death 
without  issiie.     R.  Skin.  S52« 

So,  if  husband  and  wife,  seised  in  right  of  the  wife,  levy  a  ffiie  to 
the  u6e  of  the  heirs  of  the  body  of  the  husband  upon  bis  wife  begotten ; 
the  use  does  not  arise  to  the  heirs  of  the  body  of  uie  husband,  after^e 
d^ath  of  husband  and  wife,  os  a  springing  use.  R.  4  Mod.  155« 
Ca.  Pari.  105. 

So,  an  use  does  not  arise  by  implication  to  the  husband  for  his  Kfe; 
for  there  can  be  no  use  by  implication,  but  to  the  person  who  had  the 
use  before,  and  this  was  the  wife  onlyv  R.  4  Mod.  154.  Ca.  PeotL 
105. 

So,  if  tbero  be  a  present  limitation  of-n  use^  which  the  cestnique  use 
cannot  take  in  presenii^  it  shall  not  arise  tobim,  as  a  springing  use  in 
fuluro ;  as,  if  a  fine,  &c«  be  to  the  use  of  the  right  heirs  of  B.  who  is 
alive,  the  use  shall  never  arise  to  his  right  heirs.    1  Sal.  225. 

[If  baron  seised  in  fee  of  lands  in  A.5  and  feme  seised  in  fee  of  laada 
in  C.,  before  marriage,  settle  the  wbdie  to  die  baron  for  lifoi  remainder 
to  the  feme  for  life,  remainder  to  the  children  of  the  marriage  for  sncb 
estates,  ^c  as  the  feme  shall  appoint ;  and  for  want  of  soch  appoint-^ 
ment,  to  the  children  equidly,  and  their  heirs,  as  tenants  iivcommon  ; 
and  for  want  of  such  issue,  to  such  persons  and  Uses  as  the  feme  shall 

appoinl^ 


Uses;  J^ destroyed.  583 


•plKXiit;  ted  |br  wtot  of  ^bish  kppointBieiit^  ki  id  the  hiids  ifa  C.»  to 
the  heirs  of  the  feme,  and  as  to  th6  lands  iq  A.  to  die  heirs  of  the  baron  i 
if  the  baron  di6»  leayins  one  ion  only,  and  die  feme  appoint  th^ 
whole  to  him  by  her  will;  but  if  he  die  without  issue,  and  under  21 ,  the 
whole^o  strangiers;  then  if  the  son  di^  under  age  and  without  issue,-  this 
k  either  a  good  appointment,  or,  if  it  be  not,  it  is  a  good  executory 
devise  of  the  feme's  resaltinff  use  in  th&*lands  in  C. ;  bat  if  the  appoint- 
ment be  bad,  the  heir,  on  the  part  of  the  baran^  has  tide.  1  Wils. 
S70.] 

[A*  by  will  devised  totmsiees  to  th^  use  of  B.  fob  life,  Remainder  to 
Irastees,  &c.  remainder  to  the  first  and  other  sons  of  B.,  remainder  to 
Uie  dauffhtei^  of  B*,  remainder  to  the  use  of  sudi  pefrson  as  he  should 
appoint  Dy  deed;  and  afterwards  by  a  deed  (in  which  h^  i^citddthVl 
will)  he  appointed  the  sakne  premises  '^  after  the  death  of  B.  and  failure 
of  her  issue,  to  the  use  of  the  first  and  other  sons  of  C."  &c.  B.  after^ 
wards  died  without  issue;  holden,  that  the  limitations  created  by  the 
will  and  the  deed  could  not  be  united,  and  that  the  limitadon  in  die 
latter,  to  the  first  and  other  sons  of  C.  &c.  was  too  remote  to  take  ef« 
feet,  being  after  a  general  fidlure  of  issue  of  B*    5  T.  R.  92.] 

[By  deed  and  fine  an  estate  was  limited  to  the  use  of  the  husband  fiir 
Ufe,  repiainder  to  trustees  and  Aenr  heirs  during  his  life  to  preserve 
eondngetit  remainders,  remainder  to  the  wife  for  life,  remainder  to  the 
tnifitete  and  their  heirs  (Hot  saying  '*  during  her  life"). in  trust  to  sup* 
port  the  conddgent  us^  and  estates  thereinafter  limited,  remainder  to 
the  first  and  other  sons  in  tail,  remainder  to  the  wife  in  tail,  remainder 
ill  default  of  issae  to  such  persons  and  for  such  estates  as  she  should  ap^ 
point,  &c.  It  was  holden  that  the  trustees  took  a  legal  estate  in  fee  afiier 
the  determiiladon  of  the  wife's  life^tate,  and  diat  all  the  subsequent 
limilatiotis  were  trust-estates.  It  was  hoiden  also,  that  an  appointment 
by  the  wife  to  the  use  of  thfe  right  heiri  of  die  husband  could  not  unite 
with  the  antecedent  lif^state  of  the  husband,  but  could  give  only  an 
equitable  estate  to  the  person  who  at  his  death  should  answer  the  de* 
scriptioD  of  his  right  heir;     7  T.  R  342.     Id.  438.]   • 

[Where  after  a  devise  to  one  for  life  the  devLsor  limited  the  estate  to 
trustees  and  their  heirs  in  trust  to  preserve  cdnti  agent  remainders,  and 
to  permit  the  tenant  for  life  to  take  the  profits,  with  remainder  over  on 
his  decease ;  and  he  afterwards  gave  other  estates  for  lives  with  several 
remainders  over,  and  after  each  estate  for  life  he  interposed  the  ;uune 
estate  to  trustees  and  their  heirs ;  it  was  holden^  that  this  shewed  his 
intent  to  be  that  the  estates  to  the  trustee  should  be  confined  to  the  lives 
of  the  several  tenants  for  lives,  and  cotisequendy  that  those  in  remain- 
der took  kgflil  estates,  there  being  no  other  circumstances  in  the  will 
to  shew  a  contrary  intent.    7  T.  R.  433.] 

[There  may  be  any  number  of  springing  uses  within  twenty-one  years 
after  livei  id  being.     2  Ves.  jun.  241.] 

(L)  ([|0e0 }  i)otD  OctftropD. 

(L  I.)  iy  ffeoflBhent,   &c. 

To  every  use  there  are  two  incidents  inseparable ;  privity  in  estate, 
expressed  or  implied ;  and  confidence  in  the  person,  e^gpress  or  im- 
plied.    1  Co.  121.  b.     Vide  post,  (L  6.) 

P  p  4  And 
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And  therefore,  a  feofiment^  upon  viduable  oomideratioD  without  oo^ 
tice,  destroji  the  uses.    Vide  ante^  (D  2.) 

So,  a  disseisin,  or  entry,  &c.  by  such  as  cannot  stand  seised  to  uses* 
Vide  ante,  (F). 

So,  by  destruction  or  merger  of  the  particular  estate  before  the  con- 
tiiigency  happens,  the  contingent  uses  in  remainder  will  be  destroyed 
or  defeated.     Semb.  Dy.  340.     1  And.  314.     Vide  EsUte,  (B  15.) 

So,  if  a  man  raises  an  use  by  covenant,  &c. 

So,  if  he  covenants  to  be  seised  to  the  use  of  B.  in  consideration  of 
marriage  with  his  daughter,  and  before  the  marriage  B.  disseises  the 
covenantor,  and  makes  a  feoffinent,  and  then  the  covenantor  re-enters, 
and  the  marriage  takes  effect,  tfabuses  were  destroyed  by  the  feoffioieDt. 
R.  1  Co.  174.  b. 

So^  if  a  man  covenants  to  stand  seised  to  him  and  his  heirs  till  the 
marriage  of  his  son,  and  then  to  himself  for  life,  then  to  the  son  for 
Ufe,  remainder  to  the  wife  and  the  issue  of  such  marriage,  and  before 
the  marriage  devises  the  land^  this  prevents  the  use  arising.  Semb. 
Mo.  733. 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  his  son  for  life^ 
and  afterwards  to  such  wife  as  his  son  shall  take,  and  before  his  son's 
marriage  makes  a  lease  for  years,  and  then  the  marriage  takes  effect, 
the  lease  is  a  revocation  of  the  uses  upon  the  covenant  during  the  term; 
for  the  wife  shall  take  subject  to  the  lease,  which  was  made  by  the  co- 
venantor before  the  contingency.  R.  2  Rol.  793. 1. 30.  R.  cont  2  Crou 
169. 

So,  if  he  makes  a  lease  to  commence  at  a  future  day.  Dub.  2  Rol. 
794. 1. 10. 

So,  if  there  be  a  fine  of  the  manor  of  B.  to  A.  and  his  heirs,  and  of 
the  manor  of  C.  to  the  conusor  till  eviction  of  the  manor  o\  B.  by  bis 
wife»  and  then  to  A.  and  his  heirs,  and  A.  makes  a  feoflment  of  the 
manor  of  B.  before  eviction,  which  afterwards  happens,  such  feoflment 
destroys  the  contbgent  use  of  the  manor  of  C.   Dub.  2  Hoi.  795. 1. 40. 

So,  if  the  conusor  was  attainted  of  treason  before  the  eviction,  the 
contingent  use  of  the  manor  of  C.  is  destroyed.    R.  Mo.  375 . 

But,  if  a  covenantor  to  uses  grants  his  reversion  in  fee  to  another, 
who  has  notice  of  the  former  uses,  this  does  not  destroy  the  uses ;  for 
the  grantee  shall  be  seised  to  the  first  uses.     R.  2  Rol.  796. 1. 5.   Vide 

ante,  (D  2.) 

So,  a  devise  of  rent,  annuities,  &c.  out  of  the  land,  by  the  covenantor, 
before  the  contingent  uses  arise,  does  not  destroy  them.     Semb.  Mo. 

733. 

So,  if  an  use  be  to  A.  for  life,  remainder  to  others,  &c,  a  feoflment 
or  other  act  by  A.  does  not  destroy  tlie  subsequent  uses  (except  where 
the  particular  estate  is  destroyed)  where  the  contingent  uses  in  remainder 
depending  upon  it  are  not  vested.     Vide  Estates,  (B  13. 15.) 

As,  if  an  use  be  to  A.  for  life,  remainder  to  his  first  son,  and  before 
his  birth  A.  makes  a  lease  for  years,  the  son,  born  after,  shall  avoid  the 
lease  after  the  death  of  A.    2  Rol.  794. 1. 20. 

If  an  use  be  to  the  heirs  male  of  B.  by  a  second  wife^  and  the  cove- 
nantor dies,  a  fine  by  his  heir  does  not  destroy  the  uses.  2  Lev.  75. 
Vide  post,  (L  6.) 

(L20  By 
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.  •  (L  2.)  By  a  power  of  revocation.  —  What  shall  be  a 

good  one. 

Spy  to  estates  raised  by  limitation  of  a  use,  a  power-  of  revocation- 
nay  be  annexed,  and  it  will  not  be  repugnant  to  the  estate ;  as,  if  a 
man  covenants  to  stand  seised  to  the  use  of  himself  for  life,  and  after- 
wards to  his  son  in  tail,  with  remainder  over,  proviso,  that  it  shall  be 
lawful  for  him,  during  his  life,  to  revoke  those  uses,  and  limit  new  uses. 
Co.L.2S7.a.    SCa.  Ch.  66. 

So,  if  he  makes  a  feofiment,  or  levies  a  fine,  or  suffers  a  recovery  to 
the  use  of  himself  for  Ufe,  with  remainder,  &c.  and  adds  such  a  proviso. 
R.  Mo.  610. 

So,  if  he  levies  a  fine,  or  suffers  a  recovery  to  uses,  with  a  power  of. 
revocation,  and  afterwards,  bv  indenture,  revokes  them,  and  limits  new 
uses  with  l^  power  of  revocation,  this  second  power  -is  good  ;  for  the 
whole  springs  out  of  the  recovery.  R.  2  Rol.  262. 1.35.  Lane,  119. 
'  So,  the  power  of  revocation  may  extend  only  to  part  of  the  use;  as,, 
if  a  feoffment  be  to  the  use  of  the  feoffor  for  life,  with  divers  remainders 
over,  proviso^  that  he  may  revoke  the  use  to  hunself  for  life,  and  limit 
it  to  another,  and  that  the  remainders  shall  stand,  it  will  be  good. 
Semb.  2  Rol.  262. 1.  SO. 

It  may  extend  to  a  revocation  of  contingent  uses,  as  well  as  uses 
in  esse.     Vide  post,  (L  4.) 

So,  he  may  limit  a  power  to  a  stranger  to  revoke.     1  Co.  174.  a. 

(L  3.)  By  what  words. 

And  any  words  which  shew  the  intent  of  the  party  are  suflScient  to 
create  such  power  of  revocation ;  as,  if  it  be  said,  and  if  the  said  A. 
shall  make  an  estate  in  fee  or  tail,  &c.  then  the  use  shall  be^  &c.  without 
saying  of  what  land,  it  will  be  a  good  power ;  for  it  shall  be  intended  of 
die  land  in  the  indenture.  R.  2  Rol.  262. 1. 40.  Vide  ante,  (D  I.) — 
Poiar,  (A  2.) 

So,  if  the  words  are,  it  shall  be  lawful  for  B.  to  alter,  change,  &c.  any 
use  and  limit  new,  it  is  sufficient,  without  saying  that  he  shiill  have 
power  to  revoke.     R.  Mo.  611. 

Or,  it  shall  be  lawful  to  limit  new  uses,  and  afterwards  the  fine,  &c. 
shall  be  to  the  new,  and  not  to  the  old  uses.    Mo.  611. 

Or,  that  after  altering,  changing,  &c.  said  uses,  the  fine  shall  be  te 
the  uses  newly  limited,  &c.    Mo.  611. 

So,  if  the  words  are,  that  by  any  deed  he  may  alter,  Hic.  and  after 
such  altering,  &c.  uses  may  cease,  and,  after  such  time,  the  feoffees 
shall  stand  seised  to  such  new  uses  as  shall  be  declared,  &c.  the  party 
may  revoke,  and  by  the  same  deed  limit  new  uses.     R.  6  Co.  38. 

If  the  power  is  in  another  deed,  executed  at  the  same  time,  it  is 
tantamount  as  if  it  was  in  the  same  deed  by  which  the  uses  are  limited. 
1  Vent.  279. 

So,  if  the  power  be  to  revoke  and  limit  new  uses,  he  may  revoke  and 
-  iimit  new  uses,  with  the  like  power  toties  quoiieSf  which  all  spring  out 
of  the  same  settlement.     R.  1  Sid.  S4S.     R.  2  Rol.  162. 1.  35.    Semb. 
Lane,  119.     Per  B.  R.  upon  a  case  referred  by  Harcourt  Ld.  Chan- 
cellor.    £q.  Abr.  342. 

But  if  a  power  of  revocation  be  given,  without  mention  of  a  powier  to 

limit 
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limit  new  uses*  though  he  may  reroke^  he  cannot  limit  new 
1  Vent.  198.    D.  Lane^  1 19-     R.  1  Sid.  344. 

So,  if  a  power  be  given  to  revolce  and  limit  new  usesi  and  he  revokes 
and  limits  new  naes  with  power  of  revocation,  and  afterwards  by  aAird 
indenture^  revokes  and  limits  other  uses,  the  last  uses  are  not  warranted 
by  the  first  indenture,  from  which  all  the  uses  spring.    Lane,  1 19. 

For  if  a  man  has  power  to  revoke  and  limit  new  uses,  he  can  mak^  a 
revocation  only  once,  if  he  does  not  give  himself  a  subsequent  power  tcr 
revoke  by  the  deed  of  revocation*     1  Co.  17S.  b.    R.  Eq.  Abr.  549, 

(L  4.)  How  a  power  of  revocation  shall  be  executed. 

A  person,  who  has  a  power  of  revocation,  may  shew  his  intent  tani 
rdms  ipsis  quam  verbis ;  and  therefore,  if  the  power  be,  that  if  be  ia 
determined  to  revoke,  he  by  indenture  may  revoke  and  limit  new  uses» 
8cc.,  and  he,  upon  marriage  with  a  second  wife,  covenants  to  stand  seised 
to  the  use  of  himself  and  his  second  wife,  and  the  heirs  of  himself^ 
though  there  be  no  express  signification  of  hb  determination  to  revoke^ 
yet  the  revocation  is  good,  and  the  new  uses  well  limited.  R.  S  RoL 
363.  i.  10.  10  Co.  144. 
'  What  will  be  a  good  revocation,  vide  Poiar,  (C  l,&c.) 

So,  if  he  by  lease  and  release  conveys  to  other  uses,  the  former  U6e» 
'lire  revoked.     R.  2  Rol.  263. 1. 25.     R.  Cro.  Car.  472.    ion.  393. 

So,  if  a  man,  who  has  power  of  revocation  by  an  indenture  sealed 
in  the  presence  of  three  witnesses,  covenants  by  an  indenture  sealed  in 
the  presence  of  three  witnesseit  to  levy  a  fine  to  other  uses,  and  levies  a 
fine  accordingly ;  though  he  does  not  take  notice  of  his  power,  it  wiU 
be  a  good  revocation ;  for  though  by  itself  the  indenture,  by  whidi  be 
cbvenants,  does  not  make  a  revocation,  because  it  does  not  pass  any 
estate,  nor  ruse  any  use,  and  the  fine  is  no  revocation,  for  it  is  not 
sealed  before  three  witnesses  \  yet  both  make  only  one  conveyance,  and 
it  is  a  good  revocation.  R.  2  Lev.  149.  1  Vent.  279.  Ray.  29IB^ 
Carth-  25. 

So,  if  tenant  for  life,  with  such  a  power  of  revocation,  levies  afinc^ 
and  by  deed,  more  than  a  month  after  the  fine,  declares  the  uses  of  the 
fine  to  himself  in  fee,  it  will  be  a  revocation ;  for  the  fine  and  deed  make 
one  conveyance,  and  therefore  the  fine  does  not  extinguish  the  poWeT* 
R.  cont  in  B.  R.  but  it  was  jreversed  in  the  Exchequer.  Per  six  J. 
two  cont     C^th.  22. 

So,  if  he  makes  a  lease  for  years  to  A«  and  a  month  aft^  releasei  to 
him  and  his  heirs. 

So,  if  he  releases  to  another  and  his  heirs,  and  the  lessee  attorns  9 
for  the  release  does  not  enure  as  a  grant,  but  as  a  declaration  of  U8ea» 
R.  Jon.  393. 

So,  if  the  power  be^  that  if  he  by  writing  signify  and  declare^  in  ex« 
^ress  words,  his  intent  to  revoke,  &c.  the  uses  shall  be  void)  and  after* 
wards  he  by  his  will,  without  taking  notice  of  his  power^  devises  the 
land  to  others,  this  will  be  a  revocation,  for  his  last  disposition  to  dif* 
ferentuses  shews  his  intention  to  revoke*     R.  Ray.  301. 

So,  if  an  estate  be  limited  to  A.  and  the  heirs  male  of  his  body,  with 
a  power  to  revoke,  and  the  next  day,  reciting  that  he  has  ffiven  to  A* 
and  his  heirs  male^  he  revokes  and  Krnita  to  him  and  hia  heirs  male, 

(with- 
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(without  sayings  of  the  body,)  pirovided  that  he  pay  1 5dO/.  to  hia  daugh- 
ter^  it  will  be  a  revocatioBf  though  the  eitalie  siven  to*  A.  is  misrecited, 
and  there  is  no  reference  to  the  settlement.    1(.  Skin.  S2i. 

If  the  power  be  to.  reirokc,  alter,  and  avoid,  ftc.  ahd  by  de^  he 
si^s,  that  his  intent  is  to  revoke^  alter,  or  avoid,  without  aaying  that 
be  doth  revoke ;  yet  it  wMl  be  a  good  revocation.     R.  Ma  681 . 

If  a  man  redkes  his  power  imperfisctly,  and  afterwards  revokes,  it 
will  be  good.     R.  8  Lev«  SIS. 

If  the  powei^  be^  that  if  he  by  writing,  subscribed  and  sealed  by  him^ 
before  two  witnesses,  signifies  his  intent  to  revdke,  the  uses  shall  cease, 
and  by  will,  without  Uucing  notice  of  his  power,  he  devises  to  otfaet 
uses,  it  will  be  a  revocation*     R.  Rny.  301. 

If  the  power  be  to  revoke  by  deed  or  will  under  hand  and  seal^  a  re- 
vocation by  will,  though  not  sealed,  is  good.  2  Rol.  362. 1.  \^^ 
S  Keb.  551.     Win.  83. 

If  it  be  to  revoke  by  deed,  a  revocation  by  lease  and  release  is  good, 
though  they  are  two  defeds.     1  Lev.  150.    Vide  Poiar,  (C  3.) 

If  it  is  to  revoke  by  writing  under  hand  and  seal,  delivered  in  the 
presence  of  three  witnesses,  a  revocation  by  will  under  hand  and  seal, 
published  in  Ae  presence  of  three  witnesses,  is  sufficient,  though  deli- 
very-seems  intended  of  a  deed.  R.  Hob.  812.  1  Vent  280.  R.  Lit 
111.     Win.  88. 

If  to  revoke  by  writing  under  hand  and  seal,  a  fine  with  a  deed  to 
declare  the  uses  is  sufficient  \  for  they  make  only  one  conveyance,  though 
either  of  them  by  itself  would  be  insufficient.    4  Mod.  265.    Skin. 

So,  a  feofiment  to  such  uses,  though  it  is  executed  by  livery^  which 
is  not  in  writing..    Stemb.  Mo.  Vl^.  378. 

If  he  has  power  to  revoke  and  limit  new  uses,  which  be  does ;  if  he 
afterwards  revokes  them,  he  must  pursue  all  the  circumstances  of  the 
first  power.     1  Vent  198. 

So,  a  man,  who  has  a  power  of  revocation,  may  execute  it  for  part 
of  the  land  at  one  time,  and  for  part  at  another  time.  Co.  L.  237.  a. 
R.  1  Co.  178.  b.    Mo.  618.    R.  10  Co.  86. 

So,  he  may  execute  it  for  part  of  the  estate  at  one  time^  and  part  at 
another ;  as,  for  so  many  years  at  one  time,  and  afterwaids  for  the  iti* 
heritance.     2  Rol.  96S*  L  85. 

So,  he  may  revoke  contingent  uses,  as  well  as  uses  in  esse.  R.  10  Co. 
86.  b.     2  Rol.  792.  Q. 

And  by  the  same  deed,  by  which  he  revokes,  he  may  limit  new 
uses ;  for  the  old  uses  cease  ypso  facto  without  entry  or  cliam.  Co.  L« 
237.  a.     R.  1  Co.  174.     R.  6  Co.  32.     R.  Mo.  682. 

And  if  he  revokes  without  limitation  of  new  uses,  he  win  be  seised 
in  fee,  as  before,  witliout  entry  or  claim.  Co.  L.  237*  a.  R.  1  Co. 
174.     R.  Mo.  605.  610. 

If  he  has  a  power  to  revoke  and  Hmit  new  uses,  he  may  limit  new 
uses,  with  a  power  of  revocation,  and  so  in  infinitum.     I  Vent.  )98. 

If,  upon  the  first  setticment,  a  remainder  was  limited  to  the  king  in 
fee,  by  a  revocation  by  deed  inrolled,  the  remainder  in  the  king  and 
the  other  estates  arc  revoked.     R.  Jon.  393* 

(LJ.)  What 
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(L.  5.)  What  not 

But  if  a  man  covenaDts  to  stand  seised,  &c«  and  by  the  same  iodens*^ 
ture  covenants  to  levy  a  fine,  and  make  other  assurance  to  the  same  nses^ 
and  adds  a  proviso,  that  if  he  by  writing,  &c.  revokes  or  otherwise  li- 
.  mits,  &c.  any  of  the  uses  or  estates  created  by  the  same  indenture^  then 
he  shall  stand  seised  to  such  uses,  See. ;  if  he  levies  a  fine,  or  makes  a 
feoflfinent  to  the  covenantees  for  performance  of  the  said  covenants,  to 
the  uses  in  the  same  indenture  generally,  this  does  not  amount  to  a  re- 
vocation ;  for  it  was  intended  only  for  a  fiirther  assurance.  R.  2  Rol. 
795. 1.  10. 

When  a  defective  revocation  shall  be  aided  in  equity,  vide  Chancery 
(4  0  6.) 

So,  if  a  man,  by  subsequent  deed,  explains  the  intent  of  the  former, 
as,  if  the  uses  by  the  first  deed  are  declared  to  the  mortgagee  for  secu- 
rity of  money,  and  it  is  afterwards  explained  by  another. deed,  that  the 
mortgagor  simll  take  the  profits  in  the  mean  time,  this  does  not  amount 
to  a  revocation.     R.  2  Rol.  793.  1.  10. 

So,  if  a  man,  who  has  a  power  of  revocation,  makes  his  will,  and 
devises  the  same  estate  to  others,  though  his  intent  appears  to  make  a 
different  disposition ;  yet,  if  the  will  is  not  executed  with  all  the  circum- 
stances of  the  power,  it  will  not  be  a  revocation.  R.  3  Ca.  Ch.  66» 
Vide  infra. 

The  power  of  revocation  is  in  the  nature  of  a  condition,  and  it  cannot 
be  effectual,  if  all  the  circumstances  prescribed  by  the  power  are  not  pur- 
sued.    R.  3  Ca.  Ch.  66. 

So,  a  power  of  revocation  must  be  strictly  pursued ;  and  therefore^ 
if  the  power  be,  that  he  may  revoke  by  deed  indented,  subscribed  and 
sealed  by  him  in  the  presence  of  three  witnesses,  all  the  circumstances 
must  be  observed.     R.  10  Co.  144.  a. 

By  a  writing  subscribed  by  three  witnesses,  a  writing  subscribed  by 
two  only  is  not  sufficient.     R.  Lit.  23. 

If  it  be  that  be  mav  revoke  by  writing  sealed  and  delivered  befbre^ 
three  witnesses,  a  will  delivered  before  three  witnesses  is  not  suffident, 
though  sealinff  is  not  essential  to  a  will.     Hob.  312. 

That  by  writing,  &c.  he  may  revoke  and  limit  new  Uses,  if  he  pleads, 
that  he  oifeofied  A.  to  such  uses,  and  avers  that  the  feoffment  was  by 
writing,  it  is  not  sufficient ;  for  it  does  not  appear  that  the  uses  are  de- 
dared  by  writing.   R.  Mo.  370.  391. 

If  it  be,  that  he  may  revoke  by  deed  indented  to  be  inroUed,  this  is 
the  same,  as  by  deed  indented  and  inroUed ;  for  it  will  be  no  revocation 
till  enrolment.     R.  1  Co.  173.  b. 

Or,  by  deed  iiiroUed  in  any  of  the  king's  courts,  and  a  subsequent 
dause  says,  that  from  inrolment  in  chancery  the  uses  shall  be  revoked ;  if 
the  deed  is  inroUed  in  B.  R.,  yet  the  uses  are  not  revoked  till  inrolmait 
in  chancery.     R.  1  Co.  173. 

If  it  be^  that  he  may  revoke  upon  tender  of  a  guinea,  if  a  deed  is  exe- 
cuted to  other  uses  without  tender  of  a  guinea,  it  will  be  no  revocation. 
SCa.Ch.70. 

If  a  power  be  by  indenture  to  revoke  upon  tender  of  105.  to  A.,  and 
by  another  indenture  there  is  a  power  to  revoke  the  uses  of  other  land 

upon 
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.upon  Under  of  10^  to.  A.^  tender  of  20s.  to  A«  to  revdce  tbe  uses  of  both 
indentares  is  not  sood.    R.  9  Co.  106.  b. 

If  it  be,  to  revoKe  upon  tender  to  A.  at  Westminster,  tender  there,  in 
the  absence  of  A.  and  without  notice  to  him^  is  npt  good.  R.  Mo, 
-602. 

Yet  the  acceptance  of  the  party  may  aid  an  improper  tender;  as  if 
the  power  is  to  revoke  upon  tender  of  12cL  to  A.  in  the  Temple^  land.he 
tenders,  and  A.  accepts  it  in  another  place.  Per  Powel,  S  Ch.  Ca:  68.  If 
A*  be  privy  to  the  deed;  otherwise,  if  a  stranger. 

So,  a  power  of  revocation,  -which  depends  upon  a  thing  personal  and 
individual,  cannot  be  executed  by  another;  as,  if  a  man  covenants  to 
stand  seised  to  uses,  with  a  proviso,  that  if  he  is  minded,  and  signifies 
his  mind  by  writing  under  his  proper  hand  and  seal,  &c.  he  may  revoke^ 
&c.  and  afterwards  he  is  attainted  of  treason,  the  king. cannot  make  a 
revocation.     R.  7  Co.  13.  a. 

Or,  if  he  be  minded,  and  declare  such  his  intent  by  writing  under 
hand  and  seal.    R.  1  Vent.  129.     I  Mod.  16. .   1  Lev.  279. 

Or,  proviso,  that  if  he  tender  a  ring,  &c»  to  the  said  W«  declaring  his 
intent  to  be  to  revoke ;  for  it  is  personal.  Dub.  for  the  court  was  di^ 
vided.     Latch,  25.    Jon.  134.     Accl  Vent  129.     2  Rol.  393. 

But  if  .the  power  be  to  revoke  upon  tender  of  a  gold  ring^  &c  and 
he,  who  has  tbe  power,  is  attainted  of  treason,  the  king  may  make  the 
tender.    .R.  7  Co.  13. 

And  the  king  may ,  depute  others  by  letters  patent  to  make  the  ten* 
der.    7  Co.  12.  a. 

.    And  thdr  tender  and  certificate  to  the  exchequer  is  sufficient  without 
office.    R.  7  Co.  14.  b. 

And  imnjediately  upon  the  tender,'  the  Vises  are  determined  and  nulL 
7  Co.  14.  b.  .  . 

.  ^et  the  t»der  must  be  in  tbe  life-time  of  the  person  attainted.  1  Vent 
132.  ^ 

So,  if  the  power  recites, 'that  he  being  apprehensive  that  cestuique  use 
may  be  prodigal,  &c.  and  therefore  he  will  keep  the  reins  in  his  own 
handsy  and  intends,  if  he  offers  a  ring  with  an  intent  to  revoke,  &c.  the 
uses  shall  be  revoked,  if  he  is  attaint,  &c.  the  kin^  may  make  tender  of 
the  rinff,  and  thereby  revoke ;  for  the  recital  is  only  a  flourish,  and  tbe 
tender  IS  the  substance.     R.  7  Co.  IS. 

(L  6.)  When  a  power  of  revocation  will  be  extinguished  or 

destroyed. 

If  a  man  who  hasi  a  power  of  revocation,  before  execution  of  hb  power, 
makes  a  feofiment,  levies  a  fine,  or  sufiers  a  recovery  of  tbe  land,  it  de- 
stroys and  extinguishes  his  power.  Co.  L.  237*  a«  R.  1  Co.  112.  R. 
1  Co.  174.  Vide  Potar,  (D— E).— Ante,  (L  1.) 
'  And  his  power  of  revocation,  as  well  as  of  limiting  new  uses,  will  be 
extinct.    R.  1  Co.  112.  .     .  '      i 

So^  ^if  he  levies  a  fine,  and  afterwards  by  deed,  with  all  the  circum? 
stances  of  the  power,  declares  tbe  uses  of  the  fine,  the  power  is  extinct ; 
for  the  power  cannot  be  revived  by  a  subsequent  deed,  which  was  ex- 
tinguished by  th%  fine  before.  Adm.  1  Vent  280.  R.  per  three  J. 
"Witbens.cont.  1  Vent*  363.  371*  But  this  judg^nent  was  afterwards 
reversed  by  tax  J.  against  two  in  error^  Cartb*  2S«  ... 

So, 
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Sot  if  Iw  flUdw  ft  ieoe  fi)r  life  or  odMT  «8tiC0  of  ftcck^ 
pends  the  power,  so  that  he  amant  r«voke  ddiiil|(  tli0  life.  R;  2  RoL 
96aw  L  4a  per  one  J.^  bsl  duh.  by  anotker^  if  the  power  wai  Bc»t  ettin- 
guished.     1  Vent.  49. 

S6,  if  he  makes  a  lease  for  years,  and  levies  a  fine  for  confirmalkyii 
4>f  the  leasee  this  smptndt  die  power  dtiringthe  yean.  Mo.  618.  (Vide 
infhu) 

If  he  makes  a  lease  Cor  years^  and  the  lessee  attonis»  and  he  a  month 
;after  grants  the  renrersiott  to  the  lessee,  it  will  be  a  refocaCion;  Ibr  though 
alie  mse  suspends  his  power^  the  grant  ef  the  reversion  does  not  enure 
as  a  gnusi,  but  asadeclaratien  ef  a  new  use.     R.  Jon.  $93i 

So^  if  bs  releases  his  power  to  him  who  baa  an  estate  in  the  land,  in 
poBsesiioii,  reversion,  or  remainder,  the  power  is  extinguished^  and  the 
*eslale  defeasible  by  the  power  is  made  absolute.  R.  1  Ce.  Its.  a^ 
474.  a. 

Though  the  power  be  futtins^  viz.  to  rsvoke  after  the  death  of  B.  with- 
out issue.    £emb.  1  Co.  l\2*h^ 

So,  a  defeasance  by  the  parties  to  the  same  deed  mi^  annul  the 
jpower.     R.  1  Co.  113.  a. 

But  if  a  man  has  ao  interest  in  the  land,  nor  will  hav«  by  cesser  of 
the  estate^  Us  fine  or  feoflbssnt^  ^ing  eoUateral  to  the  land^  does  not 
cKtiMttish  bis  power  9  a%  if  A.  upon  a  feofflneaft  rescrucs  a  power  to  B. 
jto  mue  a  revocation,  Sec.  a  fine  or  feoflfaient  of  the  land  by  B.  does  not 
extiiigaidi  his  power.     Co»  L*  S37.  a.     I  Co^  >74. 

Xor,  his  release     1  Co.  174.  a. 

IF  A.^  eovenanta  to*  qiand  seised  to  the  nse^  ef  the  heirs  male  of  his 
body  by  a  seo^d  wife,  and  dies,  a  fine  or  recovery  by  his  son  and  heir 
Jbytnefivstventer  does  not  d^stiwy  the  power  of  revooationor  the  con- 
tingent uses.    Adm.  2  Lev.  75. 

So,  if  aman  who  has  power  of  iwrocation,  levies  a  fin^  or  makes 
a  feoffinent  of  part  of  a  kind,  it  extinguishes  his  power  mily  for  diet 
jlart    R.lCal74.     Ce^LsaT.  a. 

But  if  a  man,  who  haa  a  power  of  revocation,  makes  a  lease  for  yeais 
pursuant  tea  power  in  the  same  con  veyanee^  dUs  doea  notsunpend  hia 
power  of  revocation  as  to-  the  revenMn^  R.  tto*  7W.  Jon^  39d» 
1  Rol.  473. 1.  10. 

So,  if  he  makes  a  lease  for  years  not  in  puMuanoe  of  »  powers  Mo# 
a  14.  Per  Walmsley.  Ma  &IB.  Dub.  Mo.  788.  R«  2  Rol.  363. 
i  80.  Cro.  Car.  472.    Jon.  393. 

So»  if  the  power  be  to  make  another  estate  in  fee  or  tail,  a  covenant 
to  stand  seism  to  the  use  pf  hia  wtffr  for  her  life,  dees  not  alter  hi^ 
power*     R.  1  Ch.  R.  113. 

So|  if  a  man,  ham^  an  estate  for  life»  with  a  power  of  revooadoUj 
by  de«d  covenants  to  levy  a  fine  ta  snob  uses^  and  afterward^,  feviea  a 
fine  aoQOfdingly,  this  dnes  not  nxtinguishi  hia  power,  and  the  whole 
makes  but  one  conveyance.  R.  1  Vent.  279.  Ray.  239.  i  Lev.  149;. 
Skin.  35.  1B4. 

[Wherever  it  appears  that  a  satiifiid>  term  is>  still  ontstanding^nAd 
not  assigned  to  die  owner  of  die  inheritance  he  cannot;  sneati  law  Am* 
ll»e  pramiets^  by  ejeatment  OP  otherwise*    7T.R.49.]     -  * 

IM  satisfied'  ttnat  shall  be  taken  to  bo  a  trust  for  the  benefit  o6  the 
heir  at  Uw.     lT.R.7«Ot3;  .  ,        

(M)([aiiat 


What  uses  are  suppressed  as  superstitious.  99t 

(M)  CQlKtt  u^  wt  mtppretown  tta  jBfupetiertiHotnr. 

By  the  st.  23  H.  8.  10.  (which  was  the  first  statute  against  superati-* 
ti^nig  uses)  all  feoSinents,  &e«  tatbe  use  of  pariah  ohuret^  &c.  to  hanre 
p^fpetual  obdts^  or  find  a  priest,  &c.  are  wiilin  the  mischief  of  aUeo^ 
tion  in  mortmain,  and  therefore  all  such  or  like  use»  above  twenty  year$ 
abaU  be  void. 

By  the  St.  1  Ed.  &•  U.  aU  lands,  vents,  &c.  U^fiad  stipendiafy  priests, 
&c.  or  for  maintenance  of  anniversary  Mis,  or  like  purposes,  or  any 
light,  krap  in  cfauircb^  &e.   shall  be  vested  in  the  king;  and  if  but 
part  of  the  issues  go  to  maintain  such  anniversarv  obit^  lamp,  &c.  the- 
king  shall  have  the  same  in  the  aature  of  a  rrat-cnarge>  &c 

Caod^  in'tail,  or  for  life,  for  such  superstitious  use^  are  withia  die 
statute*  as  well  as  estates  in  fee  or  for  years,  which  only  are  mentiipiied» 
&.  4  Co.  106.  b.     Godb.  309. 

So,  lands  given  t|Oa  wife,  &g.  for  such  intent,  and  it,  will  not  be  ia«. 
tended  in  consideration  of  blood;  &c.     R.  4t  Co.  105« 

So,  land  given  to  a  sott,  upon  condition,  that  if  he  does  not  find»  &c. 
the  feoffor  may  enter,  though  it  is  not  said,  to  the  intent  to  find.    R»  x 
4  Co.  107.  a-  .     , 

So,  if  landisgiveatoa^iarsoni  and  his  successor  to  find,  and  he  leases 
for  li&,  and  with  the  rent  finds,  &c.  till  die  st*  1  Ed*  6.  made^  the  king 
or  his  patentee  may  enter.     R.  Dy.  337*  b. 

So,  if  liMid  be  given,  that  pcayers  be  made  for  the  soul  6f  the  deceased. 
It  will  be  withia  the  statut^  which  says,  or  like  usest  R.  4  Gow  1 1^ 
ilS.     iRol.  417. 

Though  thepravecs  are  to  be  made  in  Drapers' Hall,.  &c«  andnotin 
a  church  or  chapel.    4  Co.  114.  a^ 

Or,  by  the  prisoners  in  Newgate^  upoti  the  anaiversacy  of  hit  death. 
4  Co.  l]6.afc 

Or,  for  malntajning  Sk  popish  pri^t     ^  Vera.  266. 
If  land  of  2Q/.  per  ann.  is  given  to  the  intent  to.  find  a  priest,  &c.  die> 
whole  sbidi  go  to  the  king,  thou^  oaif  IQl.  is  to  be  paid  to  die  priest. 
R.  4  Co.  lost,  lia  b*  lis.  h*  115.  b.     R.  TAfh  lab  264. 

So,  if  it  be  given  to  find  a,  priest,,  and  for  treaty  poor  meii,  witiiottt 
ascertaining  how  much,  shall  be  tp  one,  bow  much  to  the  odier.,  R. 
4Cp.  111.  113.a.b. 

Though  10/.  was  usually  paid  to  the  priest^  and  IQL  to  the  poor* 
R.  4Co.  lll.a.  113.b.     R.  Mo.  264. 

So,  if  it  be  given,  with  10/.  to  find  a  priest,  and  with  the  residue  to 
suj^ly  an  use  depending  thereon ;  as,  the  finding  vestments,  saying 
mass,  &c.  R.  4  Co.  1 12. 114.  a.  R.  Mo.  129.  4  Co^  1 16.  Latch, 
38. 

So,  tf  il  be  giviea  to  find  ao  mvch  for  one  use,  and  so  muck  for 
another  C^hese  all.  ave  supeiatitious)^  in  whatever  manner  it  ii3  limited. 
R.  4.  Co.  112.  8. 

Or,  gpvftii  to  find' a  priest^  and  thi^  he  shall  ^d  agrammaivsollool^ 
and  for  it  shall  have  10/.  for  hia  salary ;  for  the  good  «se  ia  derived  clbP 
of  tbesuperstitiooause.    R.  4i  Co.  113ka.  « 

If  givoL  tofinda prieql^ whoshall  have 61.  per  ann.,  and  whafrremaina^ 
to  the  repair  of  the  church ;  for  the  supentilious  use  is  eertaih^  die 
gooduasttnoanain*    R«  Cro.  Cm;  Md,  466. 

But 
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But  if  land  of  202i  per  ann.  be  giTen-to  the  intent  that  the  febflfees 
pay  10/.  to  a  priest,  only  the  10/.  is  given  to  the  king.  R.  4  Co.  1 10.  b. 
1 13.  b.     R.  Mo  694. 

'  Or»  if  it  be  given  to  find  a  priest,  and  that  he  shall  have  only  lOL 
per  ann.,  and  the  rest  shall  be  for  the  poor.  R.  4  G>.  1 10.  b.  R. 
Mo.  131. 

Or,  given  to  raise  10/.  for  a  priest,  and  to  find  vestments.  Sec.  thongh 
it  does  not  ascertain  how  mach  shall  be  for  that  purpose.  R.  4  Co. 
109.  b.     Mo.  131. 

Or,  Black  Acre  be  given  for  an  obit,  and  White  Acre  for  the  obii  and 
poor ;  proviso,  that  it  Black  Acre  does  not  raisie  10/.  for  the  obit,  it 
shall  be  supplied  from  White  Acre.     R.  Cro.  Car.  249. 
•  So,  if  bv  express  words  or  implication,  it  appears  that  the  residue 
was  intended  for  the  devisee.     R.  4  Co.  1 16.  b. 

So,  if  the  whole  land  was  intended  for  a  superstitious  use,  but  only 
a  part  was  conveyed  for  that  purpose,  that  part  only  shall  go  to  the 
'  king,  though  the  whole  was  employed  for  that  purpose.  R.  4  Uo.  115. 
.  &)>  if  limd  is  charged  with  a  rent  of  20/.  to  find  a  priest,  &c.  the  rent 
only  shall  go  to  the  King.     R.  4  Co.  1 10.  b.  1 16.  b. 

So,  if  money  be  deviseid  to  a  dean  and  chapter  to  find  a  chantry,  and 
they  oblige  themselves  to  do  it,  and  afterwards  purchase  land,and  employ 
the  profits  for  a  priest,  obit,  &c. ;  but  there  is  no  settlement  for  such 
purpose;  they  are  not^ven  to  the  king.     R.  2  Cro.  51. 

If  land  was  given  to  find  an  obit,  &c.  but  none  was  found  within  five 

Siaxs  before  the  statute  of  1  Ed.  6.  the  land  was  not  given  to  .the  king. 
y.  368.     4  Co.  114,115. 

So,  uses  limited  since  that  statute  are  not  thereby  given  to  the  king. 
Per  Holt,  M.  4  W.  &  M.  1  Sal.  163. 

.  So,  chantries  in  reputation,  without  colour  of  legal  foundation,  are 
not  given  to  the  king.     R.  4  Co.  107*  b.  108.  b.     2  Cro.  5 1 . 

Otherwise,  if  there  was  colour  of  a  good  foundation,  though  it  be 
defective.     R.  4  Co.  108. 9u      » 

.  So^  a  devise  upon  a  trust  for  a  superstitious  use,  though  it  is  void ; 
yet  it  does  not  result  to  the  heir,  or  to  the  king,  but  it  shall  be  applied 
to  a  good  use.     R.  1  Sal.  163.    2  Vem.  266. 
.  As,  if  it  be  for  independent  lectures.    2  Vem.  267. 

Or,  for  presbyters  to  promote  thedisdpline  of  the  church  of  England 
in  ScotLmd.    K.  2  Vem.  266. 

(N)  Cfiai'ttable  untti. 

(N  1.)  What  are. — Relief  of  the  poor. 

Bat  diaritable  uses  were  not  given  to  the  king^  nor  suppressed  by 
the  St.  23  H.  8.  10.»  nor  by  the  st.  iS  H.  8.  26  H.  8.  or  28  H.  8. 
which  take  away  the  authority  of  the  pope^  nor  by  the  st..27  H.  8. 
81  H.  A.  37  H.  8*  or  1  Ed.  6.  14.  which  suppress  abbies^  chantries, 
&&     R.  1  Co.  24.     Porter,  R.  4  Co.  11 1.  a. 

And  therefore^  by  the  st.  43*  El.  4.  commissioners  maybe  to  inquire  of 
and  redress  the  misemployment,  &c  of  lands,  goods,  &c.  given  for  the 
diari^able  and  godly  uses  therein  rehearsed. 

And  in  the  sao^e  statute  it  is  allowed^  for  a  good  and  charitable  use. 
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if  landsi  goods,  &c.  are  given,  8cc.  for  the  relief  of  aged,  impotent,  and 
poor  people*     1  Co.  24.  a. 

So,  if  the  gift  be  to  the  poor  of  such  a  parish,  without  saying,  that 
they  are  aged  or  impotent ;  for  poverty  of  itself  is  sufficient.  Duke, 
132. 

Or,  to  such  an  hospital.     Ibid. 

Or,  to  all  not  assessed  to  the  subsidy;  for  they  are  poor.     Ibid. 

So,  in  whatever  manner  the  relief  be;  as,  if  it  be  to  provide  bows 
and  arrows  for  the  Aildren  of  the  poor ;  for  it  is  an  easement  to  the 
parent,  who  ought  to  find  them.     Ibid. 

For  erecting  cottages  for  the  poor,  with  four  acres  of  land  to  each. 
Ibid. 

For  making  conduits  to  alms-houses.     Ibid. 

For  building  an  house  in  which  they  may  take  alms.     Ibid. 

Or,  maintaining  a  common  laundress  in  an  hospital)  Sec.  Duke, 
132. 

Or,  a  chaplain  for  prayers,  &c.     Ibid. 

So,  for  providing  arms  for  their  defence.     Ibid. 

Or,  increase  of  diet  upon  festivals,  &c.     Duke,  133. 

But  it  shall  not  be  allowed  for  a  good  fise,  if  it  be  for  relief  of  all 
the  a^ed  and  impotent  in  such  a  parish ;  for  that  comprehends  the  rich 
as  well  as  the  poor.     Duke,  132. 

Or,  to  the  poor  in  generd.     Ibid. 

Or,  to  the  religious,  when  the  time  perpits,  and  in  the  interim  fyr 
the  poor.    Duke,   133; 

So,  if  it  be  for  weapons  for  the  poor:  for  they  are  not  necessary. 
Duke,  132. 

For  putting  up  seats  for  begging;  for  it  is  unlawful.     Duke,  133. 

Yet  the  chancery  may  settle  such  uses  as  the  commissioners,  by  the 
St.  43  £1.  c^not.     R.  2  Lev.  167. 

[If  one  grants  a  rent-charge  of  20/.  per  ann.  for  a  charity,  toward 
the  support  of  poor  old  men,  and  then  grants  the  lands,  &c.  to  A.  and 
his  heirs,  the  heir  of  the  grantor  of  the  charity,  and  not  the  grantee  of 
the  lands,  shall  nominate  the  old  men.     3  P.  W.  145.J 

(N  2.)  Soldiers  or  mariners  disabled. 

So,  by  the  St.  43  Eliz.  it  is  rehearsed,  and  will  be  allowed  for  good, 
if  the  gift  be  for  the  maintenance  of  sick  and  maimed  soldiers  and  ma- 
riners.    1  Co.  26.  a. 

So,  if  they  are  sick  or  maimed,  in  the  disjunctive.    Duke,  134. 

If  he  served  as  an  officer  or  common  soldier,  priest  or  volunteer. 
Duke,  133. 

As,  a  servant,  victualler,  artificer,  pilot,  &c.  in  a  merchant's  or  king's 
ship.     Duke,  133. 

Thpugh  the  soldier  or  mariner  be  an  alien.    Ibid. 

But  the  statute  does  not  extend  to  soldiers  beyond  the  time  of  their 
sickness.    Duke,  134. 

To  the  wife,  issue,  or  servants  of  a  disabled  soldier  or  mariner. 
Duke,  133. 

To  bargemen,  wherrymen,  owners  of,  or  passengers  in,  a  sliip. 
Duke,  133. 

Nor  victuallers,  &c.  who  voluntarily  attend  the  army.     Ibid. 
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If  he  be  maimed  in  a  foreign  ship  or  service.    Ibid. 
Or,  by  way  of  punishment  for  an  offence.    Duke,  1S^« 

(N  3.)  Schools. 

So^  if  a  gift  be  for  schools  of  learning,  free-schools,  or  scholars  in 
the  university.     1  C!o.  26.  a. 

Schools  for  writing,  languages,  music^  mathematics,  &c.  for  thej  are 
schools  of  learning. 

If  it  be  for  furniture^  &c.  'of  the  houses  S(C  provision  for  the  master, 
usher,  &c.    Duke^  134. 

But  the  statute  does  not  extend  to  schools  for  dancing,  fencing,  &c. 
Ibid. 

Or,  for  instructing  in  the  catechism ;  for  this  is  a  matter  of  religion* 
Ibid. 

Or,  such  as  are  not  free-schools.    2  Vem.  897. 

Nor,  to  a  gift  for  scholars  in  any  other  place  than  Oxford  and  Can- 
bridge  ;  as,  in  the  college  of  physicians.    Duke^  134. 

Or,  in  Oxford,  Cambridge,  or  elsewhere,  at  tbe  discretion  of  the 
feoffees.    Ibid. 

(N  4.)  Bridges,  &c. 

So,  if  a  gift  be  for  repair  of  bridges,  ports,  havens,  canscways^ 
churches,  sea-banks,  and  highways.     1  Co.  26.  a. 

And  such  gift  will  be  good,  though  another  be  bound  by  covenant  or 
prescription  to  repair. 

If  the  gift  be  for  the  repairing  of  a  common  pond  or  watering-place* 
Duke,  135. 

For  lights  to  direct  ships  to  the  haven.    Ibid. 

(N  5.)  Orphans. 

So,  if  a  ffift  be  for  preferment  and  education  of  orphans.  Duke,  135. 

Or,  of  a  Dastard;  for  he  has  no  parent.    Ibid. 

So,  if  it  be  for  horses  to  instruct  orphans,  who  hold  in  chivalry,  to  ride. 
Duke>  136.  . 

And  a  woman  continues  an  orphan,  though  married,  till  age  of  con- 
sent.    Duke,  135.  ^ 

But  a  servant  or  apprentice  is  no  orphan ;  for  his  master  is  in  loco 
parentis^    Ibid. 

(N  6.)  House  of  correction. 

So,  if  a  gift  be  for  the  relief,  stock,  or  maintenance  of  a  bouse  of  cor- 
rection.    1  Co.  26.  a. 

Or,  for  building  a  house  of  correction.    Duke*  136. 

(N  70  Poor  virgins. 

Soi  if  a  gift  be  for  the  marriage  of  poor  maids.  1  Co.  26.  a.  Cro. 
Car.  626. 

Or,  for  a  wedding  dinner,  or  apparel  for  them.     Duke^  136. 

And  It  shall  be  allowed  to  such  as  are  poor,  though  they  have  wealthy 
relations.    Ibid. 

But  not  to  those  who  have  rich  parents,  or  lesacies.    Ibid. 

Or,  marry  against  their  parents'  consent.    Ibid. 

Or, 
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Ovf  are  incontinent     Ibid. 

8oy  provision  for  a  wedding-ring  for  a  poor  vii^;in  will  not  be  a  good 
use ;  for  the  husband  ought  to  provide  it.     Ibid. 

(N  8.)  Decayed  tradesmen. 

So,  if  a  gift  be  for  the  support  of  tradesmen,  handicraftsmen,  and 
persons  decayed.    Duke,  136. 

Asj  if  they  become  decayed  by  negHjgence,  fire,  fraud  of  servants, 
&c.     Ibid. 

Bankrupts  in  custody  aftei*  submission  to  the  laws.     Ibid. 

But  the  statute  does  not  extend  to  tradesmen  set  iip  above  five  years. 
Ibid. 

Nor,  to  bankrupts  who  abscond.     Ibid* 

Or,  persons  in  decay  by  suretyship,  &c.    Ibid. 

(N  90  Prisoners  and  ci^)tive9. 

So,  if  it  be  for  relief  or  redemption  of  prisoners  or  captives.  Cro* 
Ctat.  SQS* 

As  Christians  captive  to  the  Turks.    Duke,  136. 

Persons  in  execulionv  or  upon  pramunire.    Ibid. 

But  the  statute  does  not  extend  to  persons  captive  to  a  christian  priace 
in  War.     Ibid. 

To  persons  is  prison  fbr  contempts    Srid. 

Nor,  to  the  wile  or  issue  of  a  prisoMr.     Ikike^  )3*7* 

(N  10.^  Aid  of  paor  inhabitants,  &c. 

So^,  if  a  gift  be  for  the  aid  and  ease  of  poor  inhabitants,  in  payment 
of  fifteenths,  setting  out  soldiers,^  or  other  taxes.     1  Co.  26.  a» 

8o^  if  it  be  to  make  hue  and  cry,  watch  and  ward,  &c.  Duke, 
137. 

Other  charities  not  superstitious. 

But  tfae  statute  do6»  nt>t  extend  to  a  gift  for  discharge  of  subsidies » 
for  they  are  not  paid  by  the  poor.    Duke,  137. 

Nor,  for  discharging  fines  ibr  escape^  robbery,  &c.     Ibid. 

So,  if  a  gift  be  for  the  provision  of  a  preacher,  &c.  it  will  be  a  cbar^ 
table  use  within  the  equity  of  the  statute.  R.  Poph.  189.  Duke,  82. 
109. 

So,  a'gift  for  die  maintenance  of  a  chaplain  or  priest  for  divine  service 
will  be  a  charitable  use,  and  in  the  direction  of  Chancery,  though  iio4 
within  the  power  of  the  commissioners.     Duke,  109.     2  Lev.  167* 

So,  a  gift  for  a  lecture  or  sermon.     2  Ca.  Ch.  18. 

For  sixty  ejected  ministers.  R.  per  commissioners  1689,  and  decree 
cont  reversed.   1  Ver.  249,  250.     2  Ver.  105- 

[  Agrant  upon  condition  to  repair  a  vault  and  tomb,  and  permit  the 
same  to  be  used  as  a  family  vault  for  the  grantor  and  any  of  her  fiunily, 
k,  as  fitr  as  concerns  the  grantor's  own  interest,  not  a  charitable  use ; 
as  far  as  concerns  her.  family,  it  is.  8  M.  &  S.  407.  2  Mars.  6 1. 
6  Taunt.  859.] 

g Devise  to  A.  forlife,  on  condition  that  he  convey  the  premises  forth"* 
to  trustees  for  the  use  of  a  religious  house,  of  whish  he  is  the 
preacher,  to  take  place  at  l&B  deaith ;  thetestalor  expecting  that  be  would 
do  ev^ry  thing  for  carpyiog  on  the  work  of  Ood  in  the  mti  Religious 
house,  both  in  his  life-time  and  afler  his  decease.    Held,,  that  Ine.lifo 

Q  q  2  estate 
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estate  to  A.  was  not  a  devise  to  a  charitable  me,  and  therefore  not  void 
under  st  9  Geo.  2.  c  S6.  though  the  sabsequent  devise  was.  4  T*  R. 
264.] 

(N  1 1.)  What  shall  be  a  good  appointment  to  a  charitable 

use. 

Iflands  or  goods  are  ^veuy  ]imited»  appointed,  or  assigned  to  a  cha- 
ritable use,  it  b  sufficient,  though  it  be  not  pursuant,  in  all  respects^ 
to  the  direction  of  the  law;  as,^  if  the  gift  be  to  persons  not  capable  by 
law  to  take ;  as,  if  land  be  devised  to  the  churchwardens  of  D., 
tliough  they  cannot  take  lands.  Duke,  115.  139.  Vide  Chancery^ 
(2  N  2.) 

Or,  to  the  parishioners  of  D.  or  the  parish  of  D.    Duke,  139,  140. 
Or,  parson  and  churchwardens  to  sell.     Duke,  81. 
Or,  parson  and  his  successors,  though  he  is  no  corporation.    Duke, 
189. 

So,  if  it  be  to  the  poor  of  an  hospital,  though  they  are  not  incorpo- 
rated.    Duke,  81. 115. 

So,  if  10/.  per  anu.  be*  given  for  a  sermon  in  A.  without  saying' to 
whom.     R.  2  Ca.  Ch.  18. 

So,  if  it  be  to  a  corporation,  which  is  misnamed.     R. .  Ca.  Ch.  267». 
Or  to  a  corporation  to  the  use  of  another ;  though  a  corporation  can- 
not be  seised  to  an  use.    Duke,  81. 1S8. 

To  an  idiot,  feme-covert,  bankrupt,  recusant,  &c.    Duke,  158. 
Ho  such  charitable  uses  as  he  hftl  by  writing  directed,  and  no  such 
writing  is  found,  it  will  be  a  good  appointment,  and  the  king  may  direct 
the  application  upon  a  bill  in  eouity.     R.  1  Ver.  225. 

So,  if  he  gives  the  surplus  of  nis  estate  for  the  good  of  poor  people  for 
ever,  without  saying  whom.    1  Ver.  225. 

So,  if  a  gift  or  appointment  be  made  to  b  charitable  use  by  an  im- 
proper conveyance ;  as,  if  land  was  devised  before  the  st.  82  &  S4  H.  8. 
though  not  devisable  by  custom.    Per  two  J.  Mo.  889. 

If  a  rent  be  reserved  to.  A.  for  the  use  of  the  poor,  though  A.  is  a 
stranger.     Duke,  140. 

'  If  a  copyhold  be  given  to  the  use  of  the  poor,  &c.  though  there  is  no 
surrender,     R.  Mo.  890.     Ray.  249.    2  Ver.  454. 

If  a  devise  was  by  a  feme  covert,  of  goods,  which  she  has  as  admi- 
nistratrix }  for  an  administrator  had  the  goods  to  dispose  in  pio$  untf . 
R.  Mo.  882.     2  Ver.  454. 

So,  if  by  voluntary  agreement  between  mariners  .4J.  a  month  be  al« 
lowed  out  of  their  wages  for  maimed  mariiiers,  it  will  be  a  good  limi- 
tation within  the  statute.     R..  Mo.  889. 

If  a  term  be  devised  to  A.  for  life,  remainder  to  charitable  uses,  though 
there  can  be  no  remainder  of  a  term.     Duke,  140. 

If  a  devise  be  by  tenant  in  tail  before  a  recpvery  suffered.  Ray.  249. 
R.  2  Ver.  453.     Vide  Chancery,  (2  N  2—4  8  2.) 

So,  it  will  be  good  against  him  in  remainder.  R.  in  Chanc.  2Ver. 
755. 

So,  if  a  woman  settles  land  with  a  power  of  revocation,  and  gives  ia^ 
structions  in  writing  for  a  settlement  to  charitable  uses,  hut  dies  before 
the  settlement,  it  Siali  be  a  good  appointment,  tliough  no  revocation* 
£q.  Ca.  138. 

But 
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But  a  ditposidon  to  a  charitable  use  by  hiin»  who  has  not  ability  to 
grant,  sbdl  not  be  decreed;  as,'  by  an  idioti  lunatic,  &c.  Duke,  114., 
138. 

By  an  infant,  feme-covert,  ice,    $  Ch.  R.  15S.    Duke,  138* 

By  a  bankrupt.    Duke,  138. 

So,  if  a  daughter  gives  lands  to  a  charitable  use,  which  she  has  by 
descent,  if  there  was  no  trust  in  her  father  so  to  dispose,  an  after-bom 
son  may  avoid  it    Duke,  188. 

SOf  a  devise  to  a  charitable  use  by  a  tenant  in  capite  will  be  void  for 
at^irdpart     R.  Ray.  249.     R.  Cro.  Car.  525.    Ck>nt  2  Ver.  454. 

So,  a  devise  by  a  nuncupative  will,  will  be  void ;  for  the  st.  29  Car. 
2.  has  repealed  the  st.  43  £1.  4.  pro  tanio.  R.  1  Sal.  162.  £q. 
Ca.  44. 

Though  made  before  the  st  29  Car.  2.  if  the  testator  died  after. 
1  Sal.  163.     Semb.  3  Ch.  R.  153. 

So,  a  devise  by  a  will,  not  executed  in  thepresence  of  three  witnesses, 
aince  the  st  29  Car.  2.  will  be  void,  though  it  be  to  charitable  uses, 
R.  2  Ver.  598. 

[HThere  must  be  a  will  duly  executed  to  create  a  charitable  use,  and 
Chancery  will  not  set  up  a  trust  for  a  charity  without  a  declaration  in 
writing ;  for  charitable  uses  are  within  both  the  clauses  of  the  statute  of 
frauds,' the  elapse  of  devises,  and  the  clause  of  declarations  of  trust. 
3  Atk.  141.] 

So,  a  devise  that  land  shall  be  sold  for  payment  of  legacies,  the  re- 
sidue to  charitable  uses,  is  not  a  disposition  of  the  ladd  itself.  R.  Ci'o. 
Car.  526. 

SO)  a  devise  with  remainder  to  charitable  uses,  ileith  intent  to  create 
a  perpetuity,  shall  not  be  decreed.     1  Ver.  161,  162. 

[Dispositions  of  lands  and  for  charitable  uses,  when  and  bow  to  be 
made.     9  G.  2.  c.  36.  infra,  (N  13.}] 

[The  statute  of  mortmain  9  Geo.  2.  c.  36.  requires  that  the  grant 
shall  effect  in  possession.  A  grant  which  by  the  terms  thereof  takes 
the  effect  in  possession  satisfies  the  act,  though,  in  point  of  fact,  the 
grantor  remains  in  the  receipt  of  the  rents  and  profits  till  his  death, 
unless  his  remaining  in  possession  was  a>  tacit  condition  when  the  grant 
was  executed.    3  M.  & S.  407.] 

[The  mortmain  act,  9  Greo.  2.  c.  36.  requires  the  grant  to  be  with- 
out any  reservation,  trustj  condition,  or  limitation  for  the  benefit  of  the 
donor  or  person  claiming  under  him;  otherwise  tlie  grant  is  void.  The 
object  of  the  statute  was  to  prevent  a  reservation,  under  colour  of  a  cha- 
ritable use,  of  some  substantial  benefit  to  the  donor  himself;  and  there* 
fore,  held  that  a  grant  upon  condition  to  repair  a  tomb,  and  permit  the 
same  to  be  used  by  grantor  and  family,  and  in  default,  then  over  to  other 
trustees,  was  not  touched  by  the  act;  the  reservation  was  only  in  fur- 
therance of  the  trust    3  M.  &  S.  407.] 

SA*  conveys  a  farm,  with  a  meeting-house  and  burial  ffround,  vault 
tomb  thereon,  to  B.  and  C.  in  trust,  as  to  the  meetmg-house  and 
burial  ground,  to  permit  a  society  of  quakers  to  use  the  same  as  long 
as  they  should  pay  the  rent  of  2/.  105.  and  keep  them  in  repair;  aha 
after  the  determination  of  that  estate  as  to  the  meeting-house  and  burial 
groundj  and  from  the  execution  of  the  conveyance  as  to  all  the  other 
property!  and  during  the  continuance  of  the  said  estate  as  to  the  rent 
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to  Bo  in  trust  to  keep  the  vault  and  tomb  in  repair,  and  to  permit  fhem 
to  be  used  for  the  interment  of  A.  and  her  fiunily ;  and  after  the  delar- 
minatlon  of  that  estate  to  C,  his  heirs,  and  assigns  for  ''ever,  provided 
that  the  said  society  m^ht  take  part  of  the  fiurm  to  build  a  new  meet- 
ing-house, if  necessary.  Held,  that  though  the  grant  of  the  meeting- 
house and  burial  ^ound  was  void  by  the  statute  of  mortmain,  9  Geo.  2* 
c.  S6.,  yet  that  the  >deed  of  coaveyance  was  not  therefove  wholly  vidd. 
2.  That  the  limitation  of  the  vault  and  tomb  was  not  a  chantaUe  nae* 
And  therefore  and  because,  S.  No  part  of  the  land  could  be  taken  for 
the  purpose  of  building  a  new  meeting-house,  (the  grant  of  the  present 
meeting-house  having heen  determined  to  be  void)  the  oonveyanoe  of 
all,  except  the  meeting-house  and  burial  ground,  was  gcod.  2  Mtfs. 
61 .     6  Taunt  859.    8  M.  &  S.  407.] 

(N  12.)  How  expoumded. 

A  gift  or  appcnntment  to  a  charitable  use  shall  be  liberally  ex- 
pounmd  ;  and  therefore,  where  land  of  such  a  value  is  d&m&if  the 
whole  shall  be  employed,  tliough  the  value  is  improv^.  Vide-Chan- 
cenr,  (2  N 1,  &c.) 

If  a  manor  is  charged  with  10002.  to  put  out  apprentices  in  spch 
parish  as  biseacecutors  shall  appoint,  though  the  1 000/.  :is  p^id  to  the 
executor  .of  the  donor,  the  manor  is  not  d&harged  till  it  is  vested  in 
trustees  for  the  intended  charity.     R.  Ch.  R.  187. 

[If  there  be  a  devise  of  the  whole  profits  of  an  estate  to  charities,  the 
charities  shall  have  the  increased  rents.     Ambler,  190.] 

[If  there  be  a  devise  to  pay  debts  and  annuities,  to  build  a  house  for 
six  poor  people,  and  to  pay  them  2$.  6d*  a  week  each,  after  debts  paid ; 
if  there  be  a  saving  and  increase  of  rents,  they  shall  go  to  the  charity. 
Id.  201.] 

[A  devise  to  establish  a  Jesuba  to  instruct  in  the  Jewish  irdigipn,  was 
held  not  to  be  suifKutable  in  that  mode,  but  good  as  a  charity,  to  be 
disposed  of  by  the  crown.    Ibid.  228.] 

[If  a  hmcy  be  given  to  the  poor  inhabitants  of  St.  Leonard,  Shoce- 
ditch,  it  shall  go  to  the  poor  not  re^ceivin^  alms.    Id.  422.] 

[If  a  legacy  oe  given  to  the  poor,  and  it  appear  that  the  testator  was 
a  French  refugee,  the  court  will  direct  it  to  oe  given  to  poor  refiigees. 
Ibid.] 

[A  devise  being  given  in  augmentation  of  the  charitable  a>U€Ction 
for  poor  dissenting  ministers  living  in  any  counties  in  England,  and  it 
being  proved  diat  there  were  three  distinct  societies  of  oiasenters ;  it 
was  neld  that  the  devise  was  good^  and  should  go  to  the  poor  ministers 
of  each.     Id.  524.] 

[If  there  be  a  deyise  of  a  residi^e  in  trust  for  charitable  uses,  without 
specifying  any,  the  biequest  is  gQod^  and  tt^e  crown  jsmy  appoint  the 
uses.     Id.  712.] 

(N 13.)  By  whom  the  appointment  may  be. 

Every  one  bavins  ability  to  make  agrantior  devi&e,  may  appoint  to 
charitable  uses,     y^dje  ante,  (N  1 1.) 

SQ)  where  an  intestate  ha^  bona  no^abilia,  after  administradon 
granted  and  an  inventory  exhibite4rupon  citation  qf  the  juiministrator, 
the  judge  of  the  ecclesiastical  court  mijght  direct  a  particul^  sun^  ac- 
cording 
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QonKoff  to  the  drcubutances  of  the  estftte,  to  snch  charitable  lues  in 
particular  as  he  pleased*     4  Ingt.  336. 

And  this  was  to  be  done  by  public  act  of  the  court  without  feCf  and 
then  the  administrator  was  boiuid  to  do  it     Ibid. 

[(N 13.)  How  appointed.] 

[By  St.  9  Geo.  $•  c.  36.  after  June  24th  1736,  no  appointment  shall 
be  made  of  any  manorss  lands,  tenements,  rents,  advowsons,  or  other 
hereditaments,  corporeal  or  incorporeal,  nor  of  any  sum  of  money, 
goods,  chattels,  stocks  in  the  public  funds,  securities  for  money,  or  any 
other  personal  estate  whatever,  to  be  laid  oiit  in  the  purchase  of  any 
lands,  tenements,  or  hereditaments,  to  any  person,  body  politic,  or 
corporate,  or  otherwise  in  trust,  or  for  the  benefit  of  any  charitable 
uses  whatever ;  unless  in  the  case  of  lands,  &c.  and  personal  estate, 
(except  stock  in  the  public  funds,)  such  appointment  be  by  deed  in- 
dents, sealed,  and  delivered  in  the  presence  of  two  or  more  creditable 
witnesses,  twdve  calendar  months  at  least  before  the  death  of  the 
donor  or  grantor,  (including  the  d^s  of  the  execution  and  death,)  and 
inrciled  in  chancery  within  six  months  next  after  the  execution ;  and 
in  the  case  of  stocks,  unless  the  transfer  be  made  in  the  public  books 
six  calendar  months  at  least  before  the  death  of  the  donor  or  grantor 
(induding  the  dajrs  of  transfer  and  death) ;  and  unless  such  appoint- 
ment  be  made  to  take  effect  in  possession  for  the  charitable  use  in- 
tended, immediately  from  the  making  thereof,  .without  any  power  of 
revocadon,  reservation,  trust,  condition,  limitation,  clause,  or  agree- 
ment whatever,  for  the  benefit  of  the  grantor  or  of  any  claiming  under 
him.    8.  1.] 

[Any  grant,  &a  made  in  any  other  way  to  be  absolutely  void. 
s.  3.]  .  ^ 

[This  not  to  extend'  to  prejudice  any  college  in  either  of  the  two 
universities,  nor  the  colleges  of  Eton,  Winchester,  or  Westminster, 
provided  that  no  college  shall  hold  more  advowsons  than  shall  be  equal 
to  a  moiety  of  their  feuows  in  number,    s.  4  &  5.] 

[If  a  man  by  will  give  500/.  out  of  his  personal  estate  to  trustees  in 
trust  to  lay  out  part  in  building  a  school-house,  and  school-master's 
house,  and  direct  that  the  purchase  of  the  ground  and  the  expence  of 
building  shall  not  exceed  2002.,  and  that  the  remaining  SOOl,  be  laid 
out  in  land  or  real  security  for  the  master's  maintenance,  the  last  is 
void  by  this  statute,  and  ground  may  not  be  purchased  with  the  200/. ; 
but  if  the  parish  have  lands,  it  may  be  laid  out  in  building  on  them. 
3Atk.806.     «Ves.547.] 

[If  a  man  give  a  legacy  to  his  executors,  and  then  devise  a  copyhold 
to  A.  he  paymg  the  executors  1000/.,  and  give  the  residue  of  his  estate 
to  a  charity,  this  IOOO/.9  is  a  charge  on  the  real  estate,  and  the  devise 
of  t  void  by  the  statute.     1  Ves.  108.] 

If  a  man  give  his  real  estate  to  trustees  to  sell,  and  with  the  pro- 
du  and  his  personal  estate  to  pay  debts  and  legacies,  and  {inter  alia) 
to  purchase  fireehold  land  for  a  iiind  for  an  annuity  to  preach  a  sermon 
end  to  ke^  a  tomb-stone  in  repair,  it  is  within  this  statute,  and  void. 
I  Ves.  320.] 

[If  mortgagee  in  possession  under  habere  facias  devise   all  money 
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due  on  the  mortgage  to  a  charity,  though  the  heir  at  law  of  mortgiq^* 
iosists  to  redeem,  it  is  within  this  statute,     2  Ves.  44.] 

[But  if  by  his  will,  before  the  statute,  he  had  devised  lands  to  trus- 
tees for  a  charity,  and  by  codicil  made  after  the  act,  devised  the  same 
and  other  lands,  to  the  same  and  other  trustees,  and  under  the  same 
trusts ;  and  made  alterations  in  other  parts  of  his  will,  and  confirmed 
the  rest,  the  lands  devised  by  the  will  are  not  within  the  statute.  1  Ves. 
178.  186.]. 

[And  it*  a  man  devise  the  residue  of  his  real  and  personal  estate  to 
A.  for  life,  &c.  and  then  to  trustees  to  erect  an  hospital;  as  to  his  real 
estate  it  is  void,  but  not  as  to  the  personal,  though  he  had  mortgages ; 
and  to  erect  means  to  fpiind  as  well  as  to  build.     2  Ves.  182.] 

Ufa  testatrix  bequeath  a  sum  of  money  to  be  laid  out  under  the 
direction  of  the  minister  and  churchwardens  for  the  purpose  of  erecting 
a  free-school  within  the  parish,  it  is  void,  though  there  be  a  piece  of 
waste  land  in  the  parish  on  which  an  old  building  stands,  which  has 
formerly^  been  a  free-school.    Ambler,  .75 1.] 

[Testator  gave  all  his  real  and  personal  estate  in  trust,  that  a  commo- 
dious and  proper  bouse  should  be  taken  on  lease,  at  such  yearly  rent 
as  should  be  agreed  ouj  or  otherwise,  as  the  trustees  should  think  fit> 
as  a  school ;  and  that  the  children  and  grand -children  of  some  of  his 
relations  should  be  placed  there  from  the  age  of  seven  to  fourteen,  then 
to  be  put  out  apprentices;  ^Iso,  that  such  other  children  as  the  trustees 
should  think  fit  should  be  placed  at  the  same  school ;  and  he  directed  an 
inscription,  visitation,  &c.  I'his  trust  held  void  under  the  act  as  to  the 
general  purpose  of  a  permanent  charity;  but  good  as  to  the  paiticular 
bounty  to  the  relations  to  the  extent  of  children  and  grand-children  of 
such  of  the  stocks  specified,  as  were  in  beinff  at  the  testator's  death  ; 
and  while  the  school  was  kept  open  for  them,  tnat  other  children'  might 
be  educated  there.     2  Ves.  jun.  238.] 

[The  Stat,  meant  to  prevent  the  adding  to  land  already  in  mortmain. 
Ibid.  241.] 

[Charitable  bequest  of  money  due  on,  mortgage  void.  2  Ves.  jun» 
279.] 

[Distinction  between  the  s{at.of  mortmain  and  the  12  W.  3.  c.  4. 
concerning  Roman  Catholics :  the  former  has  the  words  '^  charge,  or 
incumbrance,"  which  are  not  in  the  latter.     Ibid.  283.] ' 

[A.  devised  to  B.  preacher  of  the  meeting-house  of  C.  for  life,  on 
condition  that  he  should  convey  the  premises  to  trustees,  to  take  place 
after  B.'s  death,  for  the  use  and  support  of  the  preaching  of  the  word 
of  God  at  the  meeting-house  for  ever,  and  in  case  the  preaching  there 
should  be  discontinued,  then  over  to  a  charity-school:  it  was  holden 
that  B.  took  an  estate  for  life,  though  tlie  devise  over  was  void  und^r 
the  statute.   *  4.T.  R.264.] 

(N  14.)   Jurisdiction  for  charitable  uses. — By  coifiniissioD. 

How  relief  shall  be  in  chancery  for  charitable  uses,  videin  Chancery, 
(2Nl,  &c.) 

[The  court,  on  an  information  of  attorney-general,  may  direct  the 
election  of  a  master  of  a  free-school  of  royal  foundation,  and  this  is  not 
interfering  with  the  visitatorial  power.  '  Bunb.  215.] 

By  the  st.  2  H.  5.  1.  the  ordinary  shall  inquire  of  and  reform  the 

govern- 
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government  of  hospitals  of  the  king^s  foundation  by  commission^  and 
return  the  inquisition  taken  thereon  into  chancery,  and  other  hospitals 
ex  officio. 

By  the  st.  S9  £1. 9.  commissions  might  be  swarded  to  in^re  of  lands 
or  goods  given  to  hospitals  or  charitable  uses,  &c.  But  this  is  repealed 
by  43  £1. 9. 

By  the  st.  43  El.  4.  lord  chancellor,  &c.  may  award  commissions  to  -^ 
the  bishop  of  the  diocese^  his  chancellor,  and  others,  &c.  or  any  four 
of  them,  to  inquire  by  the  oaths  of  twelve  men,  or  other  lawful  means, 
of  all  gifts,  &c.  to  the  charitable  uses  there  specified,  and  of  all  abuses, 
misemployments,  &c  of  lands,  goods,  &c.  given  to  the  said  charities ; 
and  after  inquiry,  &c.  calling  the  parties  interested,  to  set  down  such 
decrees,  &c,  that  the  lands,  goods,  &c.  may  be  duly  employed  for  the 
charitable  uses  for  which  given. 

And  all  decrees,  &c.  shall  be  certified  into  chancery,  under  the  seals 
of  the  commissioners  in  the  time  limited  by  the  commission ;  and  shall 
stand  ffood  till  altered  by  the  lord  chancellor  on  complaint  by  par^ 
grieved. 

So,  the  king  himself  may  name  commissioners,  or  sign  the  commis- 
sion, as  well  as  the  chancellor.    Duke,  144. 

Or,  commissioners  of  the  great  seal.     Cont.  per  Mo.  Duke,  144. 

The  commission  must  be  under  the  great  seal*    Duke,  144. 

And  conform  to  the  words  of  the  statute*     Duke,  146. 

It  must  be  awarded  to  the  county  where  the  land  lies.     Duke,  145. 

Or,  where  goods  are  to  be  employed.     Duke,  149- 

If  land  in  one  county  is  given  in  charitable  uses  in  another,  there  must 
be  several  commissions  to  both  counties.    Duke,  145.  148,  149. 

So,  if  the  land  lies  in  several  counties.    Duke,  145*  143. 

Or,  the  rent  bsues  out  of  land  in  several  counties.  l)uke,  145. 
148. 

So,  if  the  lands  or  goods  are  in  a  county  palatine  and  the  employment 
out  of  it,  or  vice  v^sa^  there  must  be  commissions  under  both  seals. 
Duke,  145. 

(N  15.)  Who  may  be  commissioners. 

There  must  be  five  commissioners  at  least.     Duke,  146. 

And  the  bishop  of  the  diocesct  if  he  is  in  esse,mxisX  be  a  commissioner, 
otherwise  it  will  be  void.     R.  per  four  J.    Duke,  63. 

But  a  bishop  elect  need  not  be  named  a  commissioner,  if  he  be  not 
consecrated.     Duke,  145. 

Nor,  a  suftrngan.     Duke,  145. 
.  Nor,  a  consecrated  bishop,  if  he  is  concerned  in  interest ;  as,  if  goods 
of  an  intestate,  given  to  charitable  uses,  are  in  his  hands  as  ordinary' 
till  administration  granted.     Duke,  145,  146. 

So^  if  the  bishop  is  named,  the  other  commissioners  may  act  without 
him.     Duke,  63.  117.  145. 

So,  anyone  of  ffobd  fame  may  be  a  commissioner.    Duke,  117*  145. 

So,  an  alien  fnend  may  be  a  commissioner.    Duke,  145. 

So,  a  person  indicted  for  a  petty  misdemeanor ;  as,  a  riot,  &c. 
Duke,  145. 

Outlawed,  if  the  outlawry  be  reversed ;  for  that  disaffirms  the  out- 
lawry.   Duke,  146. 

Citiz^ 
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Citusen  orbfiii]g;e68,  though  the  cluuritaUe  use  is  for  the  benefit  ofthe 
city  Of  borough.    Duke,  147. 

But  by  the  st.  43  £1. 4.  commissioners  ought  to  be  of  good  and  sound 
bebaTiour ;  and  therefore  a  person,  conyicted  of  treason,  felony,  or  mb- 
prision,  cannot  be  a  commissioner. 

Nor,  one  convicted  for  cosinage,  barretry,  simony,  &c.  Duke,  145. 

Or,  for  acquitting  of  a  felon,  against  evidence,  wIkhi  he  was  a  juror. 
Duke,  145* 

Nor,  one  outlawed  or  excommunicated  at  the  time  of  the  commis- 
sion, though  afterwards  pardcmed  or  absolved.    Duke^  146. 

Nor,  an  infant  at  the  time  of  the  commission ;  though  he  afterwards 
comes  to  full  age.     Duke,  146. 

Soj  a  person  interested  cannot  be  a  commissicHier ;  as,  an  executor 
or  administrator  of  the  goods  given.    Duke,  146. 

Or,  any  one  who  claims  the  reversion  or  remainder  ofthe  lands  civeo. 
Duke,  146. 

^  Nor,  a  member  of  a  particular  corporation,  to  whom  the  charity  is 
given ;  as,  one  of  the  mercer's  company,  &c.  where  the  gift  is  to  sudi 
company.    Duke,  147. 

(N 16.)  What  inquisition  shall  be  good. — As  to  a  gift  to  a 

charitable  use. 

So,  commisdon^rs  may  make  inquiry  by  all  lawful  means  of  al^ 
gifts,  &c. 

And  therefore,  inquiry,  by  examination  of  witnesses,  rentals,  ac- 
counts, prior  inquisiticHis,  as  well  as  by  jury,  will  be  good.  Duke, 
150. 

Or,  by  the  commissioners'  own  knowledge.     Duke^  150. 

And  an  inscription  upon  the  tomb  ofthe  donor  of  a  charitable  use  is 
sufficient 

And  by  such  means  they  may  supply  a  defect  in  the  finding  of  the 
jury  in  the  circumstances  ofthe  gift  ;  as,  that  a  gift  for  poc^r  tr^lesmea 
was  for  such  sort  of  tradesmen.    Duke,  150. 

That  the misemployment  found  was  for  so  longtime.    Ibid. 

And  it  is  sufficient  if  twelve  jurors  agree>  though  sixteen  are  impa- 
nelled.    Ibid. 

So,  an  inquisition  will  be  good,  though  it  does  not  find  all  the  cir- 
cumstances of  the  gifl,  if  the  substance  be  found;  as,  if  the  gift  be  found 
quibusdam  ignotisy  or  per  quendam  ignot-     Duke,  149. 

So,  if  it  finds  a  gift  varient  in  circumstances  from  the  truth ;  a%  if 
it  be  found  to  be  made  by  fine,  feoffment,  &c.  when  it  was  by  will,,  or 
other  conveyance.     Duke,  149. 

So,  it  is  sufficient  if  the  inquisition  finds  the  general  use,  though  it 
varies  from  the  particular;  as,  if  it  finds  a  gift  for  books  for  poor  scho- 
lars, when  it  was  for  gowns  for  them;  fbr  die  gift  for  poor  scholars  is 
thegeaeral  use.  Ibio. 
Or,  for  stones  for  the  highway,  where  the  gift  was  for  gnival.  Ibid. 
Or>  finds  a  gift  for  poor  scholars  generally,  where  it  was  for  two  poor 
scholars  in  the  university.    Ibid.  ^ 

Or,  a  gift  for  such  an  use,  where  it  was  fSr  such  and  other  uses,  il 
is  sufficient  for  so  much.    Ibid. 

(N  170  What 
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(N 17.)  What  not 

But  the  inquisition  must  be  taken  within  ihe  county  where  the  land 
lies.    Duke,  119,  120.  148, 149-  1 

Or,  where  the  commissioners  hav;e  ^uthority^    Duke,  148. 

If  the  land  lies  in  sever^  cowties^  there  must  he  inquisitions  taken 
in  all.    Ihid. 

Or,  if  the  commission  goes  only  to  on%  an  inquisition  may  be  taken 
afterwards  upon  another  commission  in  the  other.    Ibid. 

So)  the  commissioners  cannot  inquire  by  the  oath  of  the  party  him- 
self.   Duke,  150. 

Or,  by  ill^al  evidence ;  as,  a  deed  cane^ed^  a  record  reversed, 
&c.    Duke,  150. 

So,  an  inquisition  must  find  the  gift,  and  akp  the  abuse»  otherwise 
it  will  be  in^erfect    Duke^  149. 

It  must  find  the  general  use  truly,  otherwise  it  is  void ;  as,  if  it  finds 
a  gift  for  poor  scholars,  where  it  was  for  soldiers.    Ibid* 

Or,  a  gift  for  a  highway,  which  was  for  poor  virgins.    Ibid. 

(N  18.)  As  to  misemployment. 

So,  by  the  st.  43  El.  4.  commissioners  may  inquire  of  all  abuses, 
breadies  of  trust,  negligences,  misemployments,  not  employiug,  con- 
cealing, defrauding,  misconverting>  or  misgoverning  of  any  lands, 
goods,  &C.  given  tp  any  charitable  uses  before  rehearsed* 

And  therefore,  every  misemployment,  or  misgovernment,  and  eyery 
neglect  of  employing,  or  the  defrauding  of  the  charity,  is  inquii^le. 
Duke^  115. 

If  the  trustee  leases  at  an  undervalue.    R*  2  Ver.  4149  415.  . 

So,  if  a  man  to  whom  land  is  devised  for  a  charitable  use  by  covin 
with  the  heir  waives  the  devise,  it  is  a  fraud  inquirabl^.     Duke^  150. 

So^  if  the  heir  refuses  a  legacy  for  discbArgiug  a  mortgs^e  that  the 
land  may  be  settled.     Ibid. 

If  a  husband  by  covin  disagrees  to  a  gift  to  his  wife.    Ibid. 

If  the  feofiee  to  a  charitable  use  aliens  in  mortmain^  and  afterwards 
purchases  the  land  oft^  king.     Ibid. 

If  the  grantee  of  a  rent  for  a  charitable  use  by  covin  with  the  terre- 
tenant  grants  the  rent  to  him.    Duk%  153. 

(N  19.)  What  cases  are  exempt  from  the  inquiry. 

But  by  the  st.  43  El.  4.  it  is  provided,  that  the  said  act  extend  not 
to  lands,  goods,  &c.  ffiven  to  a  college,  hallj  or  house  of  learning, 
in  the  universities  of  Oxford  or  Cambridge,  the  colleges  of  Eton, 
Westminster,  or  Winchester,  or  any  cathredral  or  collegiate  church. 

So,  if  a  gift  be  to  the  university  itself  it  will  be  exempt.  D^ke, 
171. 

So,  by  a  proviso  in  the  same  statute^  it  does  not  extend  to  lands, 
&C.  ^ven  to  or  in  anv  city  or  town  cojporate^  where  a  special  go- 
vernor is  appointed  to  direct  the  disposal. 

Nor^  to  any  college,  hospital,  or  free-school,  which  has  ft.  special 
visitor,  ffovernors,  or  overseers  appointed  by  the  founder. 

And  this  proviso  extends  to  the  company  of  mercers^  groc^rsj  &c. 
in  London.     Duke.  171. 

To 
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To  a  gift  made  to  a  oorporation,  to  be  employed  io  anotber  eorpora- 
tion*    Dake,  172.  • 

Or,  to  be  employed  by  the  mayor  in  the  same  corporation.    Ibid. 

To  a  gift  to  an  hospital  in  reputation,  which  has  a  governor ;  as,  to 
the  poor  knights  of  Windsor ;  for  the  dean  and  canons  of  Windsor 
are  their  governors  appointed  by  the  founder.    Ibid. 

But  the  proviso  does  not  extend  to  a  gift  to  a  corporation  not  in  esse 
at  the  time  of  the  act.     Duke,  1 71. 

Or^  to  a  gift  made  since  the  act  to  a  corporation  which  was  then  tn 
esse.    Ibid. 

Nor,  to  goods  given  to  a  corporation ;  for  the  statute  speaks  only  of 
lands  and  tenements.     Ibid. 

Nor,  to  land  given  to  a  member  of  a  corporation,  &c.  and  not  given 
to  the  corporatism.    Duke,  1 72. 

Or,  a  gift  to  a  corporation,  which  is  not  to  be  employed  there,  or  in 
another  corponftion.     Ibid. 

[If  lands  are  given  to  trustees,  governors  of  a  collie,  hospital^  or 
school,  for  the  use  of  it,  and  a  special  visitor  b  appointed,  or  one  by 
operation  of  law,  the  commission  shall  not  interpose ;  but,  if  the  lands 
are  given  to  such  governors  on  a  collateral  charity  (as  to  mend  roads), 
it  may.     2  Ves.  551 .] 

Or,  when  the  governors,  &c.  of  the  corporation  have  no  power  to 
enforce  the  employment  to  the  charity;  as,  if  the  gift  b  to  a  college 
to  pay  20/.  to  the  parson  of  D.  to  be  distributed  amongst  the  poor  of 
D. ;  for  the  visitor,  &c.  cannot  compel  the  parson  to  make  dbtribution. 
Duke,  172. 

So,  if  the  governor,  &c.  has  no  power  to  enforce  the  employment  of 
the  whole,  but  only  part  of  the  charity,  it  will  be  exempt  for  the  whole. 
Duke,  172. 

So,  by  a  proviso  in  the  same  statute,  no  person,  who  purchased  for 
valuable  consideration  without  fraud,  and  without  notice  of  the  cha- 
ritable use,  shall  be  impeached,  &c. 

And  therefore^  the  commissioners  have  no  authority  to  make  a  decree 
against  a  purchaser  for  valuable  consideration  without  fraud  or  notice ; 
as,  for  money  paid,  plate  given,  &c.    Duke,  177-  . 

Land,  rent,  lease,  ward,  or  title  to  land  conveyed,  &c     Ibid. 

So,  if  a  debt,  &c.  b  released,  &c. ;  for  it  is  a  valuable  consideration. 
Ibid. 

If  rent,  or  a  fine,  b  paid  upon  a  lease  made.    Ibid. 

But  it  b  no  valuable  consideration,  if  a  man  gives  for  the  purchase 
of  things  of  pleasure,  though  valuable ;  as  jewels,  &c.     Ibid. 

A  mere  possibility  in  land,  &c.     Ibid. 

Money  only  to  part  of  the  value.    Ibid. 

So,  if  the  consideration  b  mixt;  as,  for  money  and  aiiisction.   Ibid. 

In  consideration  of  money  and  marriage.     Ibid. 

So,  if  the  consideration  is  executory.    Duke,  178. 

Or,  for  payment  of  debts  of  the  vendor,  or  portions  for  hb  daughters. 
Duke,^.177, 178. 

So,  a  lease  to  the  ftiU  rent  is  not  a  deed  upon  a  valuable  consideration. 
Duke,  178. 

And  the  commissioners  are  not  to  be  satisfied  by  the  mention  of  tba 
consideration  in  the  deed,  &c.     Ibid. 

S<s 


Charitabte  uses.  605 

So^  if  a  gift  be  to  the  poor,  &c.  generally,  without  mention  of  any 
particular  place,  the  commissioneri  have  no  authori^  therein^  but  it 
must  be  settled  in  chancery.     Per  Finch,  2  Lev.  168. 

(N  SO.)  Decree  by  the  comnaissioners. — ^Who  shall  be  sum- 
moned by  them. 

The  commissioners,  before  a  decree  made  by  them,  ought  to  summon 
all  persons  concerned  in  interest.    Duke,  117.  151. 

(N  21.)  By  what  commissioners  it  shall  be  made. 

The  decree  must  be  made  by  sudi  commissioners  as  were  present 
when  the  inquisition  was  taken.    Duke,  154.     Cont.  Duke,  68.  118. 

(N  22.)  How  the  decree  shall  be  made. 

The  decree  must  direct  the  employment  of  the  goods  or  lands  accord- 
ing to  the  intent  of  the  donor;  and  therefore,  if  some  6f  the  lands  are 
£' ven  for  the  repair  of  the  church,  others  for  the  relief  of  the  poor,  &c. 
e  profits  cannot  be  employed  promiscuously;  but  the  rents  of  each 
estate  shall  be  applied  to  the  particular  use  for  which  it  was  given. 
R.  1  Ver.  43.     Per  Mo.  Duke,  158.     Vide  Chancery,  (2  N  4.) 

If  the  gift  was  to  persons  of  such  sex,  nation,  trade,  quality,  or  pro- 
fession,^ the  decree  must  be  conformable  to  it.     Per  Mo.   Duke^  158. 

If  the  gift  fixes  the  number  of  persons  who  are  to  take,the  decree  must 
not  alter  it     Per  Mo.     Duke,  157* 

If  it  appropriates  it  to  a  parish,  prison,  school}  &c.  the  decree  cannot 
vary  it.     Per  Mo.    Duke^  158. 

Or,  to  a  particular  purpose ;  as,  for  diet,  apparel,  house  of  correction, 
ease  of  fifteenths,  &c.  the  decree  cannot  direct  it  for  other  puirposes. 
Per  Mo.     Duke,  158.  160. 

Though  the  land  be  increased  to  a  greater  value.  R.  11  Car. 
Duke»  68^.     . 

(N  23.)  Who  are  bound  by  the  decree. 

All  shall  be  bound  by  the  commissioners'  decree  whom  the  donor  by 
his  act  or  conveyance  could  bind ;  as,  he  who  claims  title  under  the 
donor  by  descent.     Per  Mo.    Duke,  160.     R.  Ch.  Ca.  267. 

But  persons  who  claim  paramount  the  gift  or  devise  to  ihe  charity, 
are  not  bound  by  the  decree.     R.  Ch.  Ca.  267. 

(N  24.)  It  must  be  certified  to  chancery. 

Every  decree  by  connnissioners  must  be  certified  to  the  chancer}' 
Per  Mo.     Duke,  164. 

(N  25.)  Exceptions  to  the  decree. 

The  party  grieved  by  tlie  decree  may  take  exceptions  to  it  before  the 
chancellor.     1  Ver.  42. 

So,  after  exceptions  by  a  lessee  over-ruled,  hb  lessor  may  take  excep- 
tions to  it.     2  Ver:  507. 

So,  after  a  decree  twice  confirmed,  upon  a  rehearing  an  issue  may 
be  directed  to  try  the  fact.     2  Ver.  507. 

(N  26.)  Chan. 
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(N.  26.)  Chancery  may  confinn  and  loake  execution. 

If  adecvee  by  commiflBioners  be  certified,  and  dwre  U  no  exception 
by  the  party  aggriered  within  a  reasonable  tinie,  he  shall  be  oonclnded 
thereby  without  more.     Ch.  Ca.  194. 

If  eUSception  be  taken  and  disallowed,  the  deeree  shall  be  ocmfinned 

After  confirmation  the  chancellor  may  award  execution  in  what  man- 
ner he  pleases.    Per  Mo.    Duke,  166. 

The  most  usual  course  is>  to  make  a  writ  of  ezecntioa  upon  the 
statute,  and  afterwards  an  attachment,  and  then  he  shall  be  imprisoned 
till  performance*    Ibid. 

Or,  he  may  award  an  degU  or  Jteri/acias*    Ibid. 

SOf  if  the  decree  transim  the  property  of  the  land  or  goods  to 
another^  he  to  whom  decreed,  may  take  or  enter  without  a  writ  of 
execution.    Per  Mo.    Duke,  164. 

If  it  decrees  a  lease  to  be  void,  he  in  reversion  niay  enter.    Ibid. 

If  it  decrees  ^^  deed,  &c.  to  be  delivered,  it  may  be  delivered  without 
a  writ  of  execution.     Ibid. 

If  a  rent  to  be  discharged,  it  may  be  executed  by  way  of  retainer. 
Per  Mo.  Duke,  164. 

(N  37.)  Or  enlarge  dr  anB*l  iL 

Bat^  if  die  deevee  appears  to  beetit  of  ^powerof  thedommis- 
sionetd,  oonCrary  to  the  statute  or  common  law,  or  ecclestesticaF  law,  or 
intent  of  tfav  donor,  the  ehanfcellor  may  amitfl  it.  Fer  Mo.  Duke^  164. 
Eq.  Ca.  65. 

So,  upon  a  saggestioh,  without  bill,  it  may  be  asiMMed  if  made 
without  authority;  as,  if  the  precept  was  only  by  three  comnussioners, 
or  tbere  was  no  inqnisitioti.    Pet  Mo(    Duke,  163,  164. 

80^  if  the  exception  ti^en  be  allowed,  it  shall  be  annulled. 

But,  if  the  decree  is  only  voidable,  it  shall  not  be  annuled  wMiont 
bai.    Per  Mo.    Duke,  169. 

As  if  the  party  was  not  summoned,  or  a  legal  challenge  di^dlowed^ 
&c.     Ibid. 

So,  if  a  suggestion  is  made,  it  must  be  proved  immediately,  otha- 
wise  execution  shall  not  be  stayed.     Per  Mo.    Duke,  165. 

So,  execution  shall  not  be  stayed,  if  the  matter  suggested  is  only  ir- 
r^ularity;  as,  disproportion  in  allowances.     Per  Mo.     Duke,  16S. 

So,  it  shall  not  oe  annulled  for  matter  arising  after  the  decree;  as, 
if  assets  fail  after  a  decree  against  an  executor  or  administrator ;  for  it 
was  his  default  it  was  not  performed  before.     R.  Mo.  8^. 

So,  if  the  commissioners  by  decree  direct  payment  of  85/.,  the  chan- 
cellor may  increase  it  to  170/.     R.  5  Car.     Duke,  S2. 

If  conmiissioners  are  designedly  vexatious,  chailcery  ihay  pnnish 
jthem  I  but  otherwise  they  pay  no  costs.     £q.  Ca.  65* 

The  decree  by  chancery  shall  be  final,  and  no  appeal  lies  to  parlia* 
ment     2  Ver.  118. 

Nor,  shall  there  be  a  rehearing  upon  it.     Semb.  2  Ver.  118. 

But  chancery,  after  a  decree  which  takes  away  a  trust  from  a  cor* 
poration  for  not  paying  4000/.  to  a  charity,  may,  upon  payment,  revest 
the  trust  in  them,  though  the  former  decree  was  signed,  inrolled» 
exemplified,  and  the  conveyance  to  other  trustees  executed.  Dub. 
Eq.  Ca.  7. 

[(O)  abUjBfe 
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[(O)  atuare  of  triwtt.] 

[An  abuse  of  trust  ctfi  confer  no  rights  on  the  par^  abusing  it,  nor 
on  those  who  claim  in  privity  with  them.  8  M«  &  &  57i«3 

[(P;  J0ottce  of  tru0t0  bg  couctis  of  lato;] 

[A  court  of  law  will  take  notice  of  a  trust,  and  consider  who  is  bene- 
ficially interested.    1 T.  R.  6 19.] 

Vide  more  concerning  Uses  in  Chancery^  (2  N  1»  &c.)^->Remittex^ 
(C6.) 


USURPATION. 

(Ximxxmtion  of  a  ct^utc^.    Vide  Esolise^  (H  14^  15.) 
^t^  vm.    Vide  Popery^  (A  1,  &&— 'B  1,  &c.) 
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USURY. 

(A)  Osurp,  to^at  jBfl^ail  be.  p.  607. 

(B)  {Oaijat  not.  p.  610. 

[(C  a.)  jRelatftte  to  contract  afiroaD*]  p.  615. 

[(C  b.)  3[tjsr  efert  on  tt\$tXn%  OemanlMiL]  p.  615. 

[(C  c.)  Belief.]  p.  615. 

(C  cL)  punitf&ment  of  U0urp.  p,  615. 

(D)  jpuniu&ment  of  btoliage*  p.  616.  ^ 

(A)  tumx^,  tafiat  aWi  be. 

Usury  was  an  offence  by  the  common  law,  and  upon  convict!^  the 
usurer  forfeited  his  goods  Uy  the  king,  and  his  lands  to  the  lord  of  the 
fee.     2  Rol.  800.     S  Inst  151, 152. 

If  it  was  such  usury  as  the  Jews  took,  viz.  40/.  per  cent  per  ann. 

By  St  37  H.  8.  9.  (b^  which  all  former  statutes  against  usury  are  r^ 
pealed)  no  person  by  way  of  corrupt  bargain,  loan,  Kc.  or  other  meant 
shall  take  n>r  forbearance  of  100/.  or  other  dbing  due  for  wares, 
&c.  for  one  whole  year  above  10/.  per  cent,  and  so  pro  ratOj  &c. 

And  no  person,  who  takes  a  mortgage  of  any  lands,  &a  on  condition, 
for  payment  of  money,  8cc«  shall  have  or  talce  in  lucre^  or  out  of  the 
profits  of  such  lands,  above  10/.  per  cent  fcur  a  year,  and  so  after  that 
rate,  &c. 

S^  the  sU  IS  £1.  8.  (by  which  5  &  6  Edw.  20.  for  repeal  of  the  st 
37  H.  8.  9..  was  repealed,  and  the  same  st  37  H.  8.  9.  was  revived)  all 

bonds, 


608       .  USURY. 

boadsy  contracts,  and  assurances  for  payment  of  money  upon  usury  con- 
trary to  the  said  st.  S7  H.  8.  9«  shall  be  yoid. 

And  the  said  statute  now  revived  shall  be  construed  most  strongly 
for  the  suppressing  of  usury. 

By  the  st.  £1  J.  17«  no  person  shall  take  above  8/.  per  cent,  and  so 
pro  rata^  &c. 

And  by  the  st  12  Car.  2.  13.  no  person  upon  any  contract  shall  take 
directly  or  indirectly  for  loan  of  any  money  or  wares,  &c.  above  the 
value  of  6/.  for  forbearance  of  100/.  for  a  year,  and  so  after  that  rate, 
&c.;  nor,  by  the  st.  12  Ann.  16.  above  the  value  of  5A,  &c. 

And  by  the  st  21  Ja.  17-  &  12  Car.  2. 13.  all  bonds,  contracts,  and 
assurances,  whereby  shall  be  taken  above  such  rate,  shall  be  void. 
So,  by  the  st.  12  Ann.  16. 

And  therefore,  where  a  man  gives  a  bond  or  other  assurance  for 
payment  of  an  interest  for  money  above  the  rate  allowed  by  the  statute, 
it  will  be  void. 

Or,  if  the  loan  was  of  goods,  or  any  other  thing,  and  not  money. 
Mo.  398. 

So,  if  upon  an  usurious  contract,  he  gives  a  mortgage  for  security  of 
the  principal  only,  and  takes  a  bond  for  the  interest,  the  mortage  as 
well  as  the  bond  shall  be  vdid.     R.  2  Cro.  508. 

So,  if  the  allowance  beyond  the  rate  of  the  statute,  be  by  a  mean, 
and  indirectly;  as,  if  a  man  contracts  to  have  61.  per  cent.,  and  deducts 
the  whole  at  first  before  the  creditor  has  the  money.  D.  2  Cro.  26. 
Mo.  644. 

[A.  indorses  a  note  for  200/.,  B.  takes  the  note  on  advancing  197/- 
three  months  before  due,  and  at  the  end  of  the  three  months  takes 
another  note  for  200/.  on  advancing  3/.  for  other  three  months ;  this  is 
usury  within  st.  12  Ann.  c.  16.     Str.  1243.] 

So,  if  it  be  upon  a  contingency  whether  he  shaH  have  above  the  al- 
lowance, or  no  interest,  when  there  is  not  any  hazard  of  the  principal ; 
as,  an  agreement  for  payment  of  100/.  for  wares  within  a  month,  or 
otherwise  120/.  at  the  end  of  a  yean  R.  Mo.  397.  5  Co.  70.  a. 
2  Cro.  508. 

[If  A.  upon  a  loan  of  money,  stipulate  to  have  half  die  profits  on  a 
resale  of  goods  to  be  purchased  by  the  borrower,  which  profits  exceed 
5/.  per  cent  and  A.'s  principal  is  not  risked,  Qu.  whether  this  contract 
be  not  usurious?    Cowp.  793.] 

Oi^,  for  payment  of  the  principal,  and  10/.  per  centum  so  long  as  A. 
shall  live.     R.  Mo.  398.     R'.  2  Cro.  508. 

Or,  for  payment  of  20/.  and  to  pay  10/.  for  interest  at  the  end  of 
the  year,  if  A.  be  then  alive.  -R.  Cro.  El.  642.  Mo.  398.  5  Co. 
69.  b. 

Or,  to  pay  300/.  for  100/.  if  any  of  his  children  be  alive  two  or  three 
years  after,  when  he  has  many  children  then  alive.  .  Cro.  El.  741.  R. 

2  Cro.  253.  507. 

So,  though  there  be  a  small  risk  of  the  principal ;  as,  if  the  agree- 
ment be  for  100/.  to  pay  400/.  at  the  end  of  ten  years,  if  any  of  his  five 
daughters  are  then  living.    Dub.  Cro.  El.  741. 

Or,  upon  a  loan  of  300/.  to  pay  22/.  in  three  months,  and  300/.  with 
6</.  per  pound  premium  within  six  months,  if  A.  is  then  lividg,  who 
was  then  ofthe  age  of  38  yearsi  and  in  health.  R.Carth.68.  R.2Rol.47* 

H  Or, 
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Or,  to  pay  Ss.  per  month  for  7/.  afcer  one  month,  if  it  be  not  then 
paid.     Semb.  Jon.  4*10. 

S09  where  words  are  colourably  added  to  avoid  the  statute,  which 
may  be  averted;  as,  if  the  agreement  be  to  pay  for  1002.  20/.  per  ann. 
firom  Michaelmas  next,  if  it  be  not  repaid  before  MichaelmtfiR,  where  it 
was  agreed  that  it  should  not  be  repaid  before.     5  Co.  69.  b. 

For,  if  the  substance  of  a  contract  be  a  borrowing  and  lending,  a 
slight  colourable  contingency  only  will  not  take  it  out  of  the  statute. 
Cowp.  770.] 

[There  is  no  contrivance  whatever  by  which  a  man  m^y  cover 
usury,  by  Ld.  Mansfield,  Ch.  J.     Cowp.  796.] 

Or,  if  for  100/.  he  grants  an  annuity,  with  an  intent  to  elude  the 
statute.     Per  Ch.  Bar.     Cro.  El.  28.     R.  2  Lev.  8. 

If  upon  an  usurious  contract  several  securities  are  given,  one  for  in- 
terest, and  another  for  principal.     2  Cro.  508. 

If  a  feme  covert  acts  as.  a  pawnbroker,  and  lends  money  upon  an 
usurious  contract,  and  takes  a  bond  for  it  to  her  husband,  the  bond  shall 
be  avoided  by  pleading  the  statute,  though  the  husband  is  not  charge- 
able for  the  usury  criminaliter.    R.  Skin.  348. 

[If  there  be  an  agreement  to  pay  legal  interest,  and  a  premium  be 
paid  dowuy  over  and  above  the  interest,  the  agreement  is  usurious  and 
void.    Dong.  235.] 

[But  the  penalty  under  the  statute  of  Ann.  is  not  immediately  in- 
curred, if  the  premium  itself  do  not  exceed  legal  interest,  nor  until 
more  than  legal  interest  be  actually  received.     Ibid.] 

[And  therefore,  an  action  may  be  brought  for  the  penalty,  though 
more  than  a  year  has  elapsed  since  the  payment  of  the  premium,  if  it  be 
hot  a  year  since  what  has  been  paid  exceeded  legal  interest.  Ibid.] 

[If,  on  a  negociation,  for  a  loan  of  money,  the  lender  say,  he  cannot 
advance^the  money,  but  will  furnish  goods,  which  the  other  takes  and 
tBells,  if  (he  security  given  be  for  a  sum  of  money  made  payable  at  a 
future  day,  greatly  exceeding  the  value  of  the  goods  and  5/.  per  cent, 
interest,  this  is  an  usurious  loan,  and  the  security  and  contract  are  both 
void.     Doug.;7S6.J 

[If  an  agreement  be  not  usurious  when  concluded,  no  after-event  can 
make  it  so.     3  T.  R.  539.] 

I^Where  the  object  of  a  contract  is  borrowing  and  lending  of  money, 
at  more  than  the  legal  interest,  no  shift,  colour,  or  contrivance  will  take 
the  agreement  out  of  the  statute.  But  if  the  substance  be  a  sale,  or 
other  fair  transaction,  and  ttie  party  buying  may  pay  whenever  he 
pleases,  at  a  fair  price,  and  has  credit  given  him  in  the  course  of  trade ; 
but  if  he  does  not  pay  within  the  time,  then  he  is  to  pay  an  advanced 
«um  of  so  much  per  cent.  This  will  not  be  usury,  because  it  is  contin- 
gent, and  in  the  nature  of  a  pepalty  for  the  delay,  and  a  compensation 
tor  the  risk.     Lofil.  595.] 

[Whether  an  allowance  of  commission,  accompanying  a  loan  of 
'  interest,  exceeds  a  &ir  and  reasonable  compensation  for  the  trouble  of 
the  lender^  under  the  circumstances  in  question,  is  for  the  jury  to  de- 
teHnine ;  and,  if  their  determination  be  not  manifestly  erroneous,  the 
courts  though  they  may  doubt  its  propriety,  will  not  set  it  aside  and 
grant  a  new  trial.    4  M.  ^  S.  192.] 

{An  agreement  on  discounting  a  bill,  that  anotlier  bill  not  due  should 
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be  taken  in  part  payment  as  cash,  is  usurious  thqugh  the  full  discount 
wag  taken.     1  East,  92.] 

[The  mntor  of  an  annuity  having  agreed  with  the  grantee  to  redeem, 
drew  a  bfll  for  5,000^.  ^t  three  years,  which  the  grantee  discounted  thus : 
—he  took  4,083^.  6s.  Sd.  as  the  amount  of  the  purchase-money  and 
arrears,  advanced  166/.  \Ss.  ^d.  in  cash,  and  took  750/.  as  interest  for 
three  years  upon  5,000/.     Held  usurious.     S  B.  &  P.  154.] 

[In  every  case  where  an  allowance  of  commission  accompanies  a  loan 
of  money,  so  much  of  it  as  may  fairly  be  considered  a  compensation 
for  the  lender's  trouble  about  the  business  in  question,  must  be  consi- 
dered as  commission ;  but  the  excess  beyond  that  must  be  considered 
as  interest  upon  the  loan  ;  so  that  if,  with  this  addition,  the  total  interest 
exceeds  the  legal  rate,  the  loan  is  usurious.  The  motive  to  give  the 
excess  beyond  a  reasonable  commission,  could  not  be  to  compensate 
the  lender  for  his  services ;  the  only  motive  therefore,  was,  to  induce 
him  to  lend  the  money.    4  Id.  &  S.  192.] 

[There  is  reserved  on  a  loikn  of  money,  beudes  interest  at  five  per 
cent.,  a  proportion  of  the  expected  profits  of  a  trader  but  in  the  losses 
<^  which  the  lender  is  not  to  bear  a  part.  Held,  that  the  loan  was  usu- 
rious.   4  T.  R.  358.] 

[Where  a  person  having  discounted  a  bill  for  the  drawer  at  five  per 
cent,  discount,  took  an  additional  sum  for  guaranteeing  the  payment  of 
the  bill  by  the  acceptor,  there  being  no  doubt  of  the  acceptor's  solvency; 
the  jury  found  that  tliis  was  a  cover  for  usury.     1  Taunt.  511.] 

[By  St.  14  G.  S.  c.  79.  the  lawfiil  interest  in  Ireland,  or  the  oolc- 
nies,  may  be  taken  for  money  lent  in  £nffland  on  mortgages  of  land 
or  goods  in  these  countries,  and  the  deeds  executed  in  England  b^ 
good.  The  deeds  must  be  registered  according  to  the  laws  of  these 
countries.] 

[But  the  interest  is  not  to  exceed  6/.  per  cent.  s.  2.] 

[This  statute  relates  solely  to  securities  on  land  in  Ireland  and  the 
colonies :  and  therefore,  where  A.  contracted  with  B.  for  the  sale  of  an 
estate  in  the  West  Indies,  and  it  was  agreed  that  part  of  the  purchase- 
money  should  remain  secured  by  the  bond  of  B.  and  C,  and  that.bond 
wi6  afterwards  cancelled,  and  another  executed  in  England  "by  B.  and 
D.,  reserving  6/.  per  cent,  interest  in  the  same  manner  as  the  former 
one,  such  contract  was  held  usurious,    3  T.  R.  425.] 

(B)  (Dnijat  not. 

But  a  loan  of  100/.  upon  a  contract  to  pay  the  interest  by  half- 
yearly  payments,  viz.  a  moiety  at  Michaelmas  and  the  other  moiety  at 
Lady-day,  is  not  usurious,  though  the  advantage  of  the  interest  before 
the  end  of  the  year  makes  it  above  the  rate  allowed  by  the  statute  $  for 
it  is  according  to  such  rate,  and  this  is  pro  rata  of  the  statute.  R. 
per  three  J.  two  cont.  2  Cro.  26.  Yel.  SO.  Mo.  644.  B.  Cro. 
Car.  288.    Jon.  396. 

[WhiE^re  it  is  in  the  power  of  the  borrower  of  money  to  pay  the 
principal  within  a  limited  time,  without  interest;  on  uon-paymentf 
the  reservation  of  a  larger  sum  than  the  statute  allows  is  no  usury. 
Cowp.  115.] 

[Therefore,  if  a  tradesman  sell  goods  at  three  months'  credit,  and 
stipulate,  in  case  the  money  be  unpaid,  that  the  vendee  diaU  allow 
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him  a  halfpenny  announce  per  month  tilt  be  discharge  the  debt;  this 
fdlowance,  though  above  the  legal  rate  of  interesC  yet  beiing  the  usage' 
in  that  trade,  and  the  contract  being  a  bondjide  sale,  is  not  usurious. 
Ibid.  112.] 

-  [The  loan  of  money  produced  by  the  sale  of  stock,  on  an  agree- 
ment that  the  borrower  shall  replace  his  stock  on  a  certain  day,  or  re* 
pay  the  money  on  a  subsequent  day,  with  such  interest  in  the  meantime 
as  the  stock  itself  would  have  produced,  is  not  usurious,  though  the 
interest  exceed  BL  per  cent.,  unless  the  transaction  be  colourable,  and 
a  mere  device  to  obtain  more  than  legal  interest.     3  T.  K.  53 1.] 

[But  if  the  contract  were  legal  at  the  time  it  was  entered  into,  no  sub* 
sequent  event  can  make  it  usurious,  by  Buller,  J.     Ibid.  539.] 

So,  if  the  contract  be  for  100/.  and  the  interest  per  ann.^  and  he  ac* 
cepts  the  whole  interest  within  the  year.  R.  1  Bui.  17.  Semb.  cont 
where  the  whole  was  deducted  at  the  time  of  the  loan.  Mo.  64;^; 
8  Cro.  26. 

JSo,  if  by  mistdce  the  words  require  payment  before  the  time  agreed, 
it  will  be  no  usurious  contract,  though  the  interest  exceed  the  statute, 
if  payable  at  the  time  limited ;  as,  if  a  bond  1  April  be  to  pay  105/.  on 
SI  April  next,  where  the  agreement  was  for  a  year  next  R.  2  Cra 
677.     R.  2  Vent  8S. 

I^  in  a  mortgage,  the  clause  for  the  mortgagor  to  take  the  profits 
till  d^ult  be  omitted.    2  Mod.  307. 

Though  the  plaintiff  had  notice  of  the  mistake  before  action  brought 
SVent  83. 

So,  if  the  bond  was  intended  to  be  payable  at  the  end  of  the  year 
fsnd  by  mistake  it  is  made  payable  at  six  months.     R.  Cro.  Car.  501> 
Jon.  396. 

So,  if  there  be  a  corrupt  agreement,  to  which  the  plaintiff  was  not 
privy,  it  shall  be  no  prejudice  to  him;  as,  if  A.  be  indebted  to  B.  in 
100/.,  for  which  A.  and  C.  give  a  bond  to  B.f  and  it  is  agreed  betweeti 
A.  and  C.  that  A.  shall  give  30/.  to  C.  for  forbearance  of  100/.  which 
A.  owes  to  C,  and  shall  be  bound  to  C.  for  this  30/.,  and  A.  and  C. 
are  bound  to  B,  for  the  100/.,  the  bond  to  B.  being  for  a  just  debt, 
though  made  upon  an  usurious  contract,  to  which  B.  was  not  privy,  it 
shall  not  be  avoided.  R.  per  three  J.  2  Cro.  33.  Yel.  47*  Mo.  752. 
Ace.  per  Holt,  T.  S  W.  3.  [Com.  4.  See  Sir.  1155.  Doug.  736.] 
•  [A  bill  of  exchange  given  on  an  usurious  consideration  is  void  even 
in  the  hands  of  an  innocent  indorsee  for  a  valuable  consideration,  with^ 
dut  notice  of  the  usury.    Doug.  736.] 

'  Ahd  it  is  sufficient  that  B.  replies  that  he  was  not  privy,  without  tra« 
versing  the  corrupt  agreement.     R.  2  Cro.  33. 

[A  memorandum  indorsed  on  a  bond  which  was  conditioned  for  the 
payment  of  100/.  by  quarterly  payments  of  5/.  each  and  interest  at  5/» 
per  cent  '^that  at  the  end  of  each  year  the  yearns  interest  dqe  was  to  be 
'<  added  to  the  principal,  and  then  the  20/.  received  in  the  course  of  the 
'^  year  was  to  be  deduct^,  and  the  balance  to  remain  as  principal,  and 
*^  so  continue  yearly  till  both  principal  and  interest  were  fully  paid," 
i^as  not  usurious.      4  T.  R.  613.      Kenyon  C.  J.  dis.  2  H.  Bl.  144.] 

CThe  offence  of  usury  is  not  complete  until  the  lender  has  actually  re- 
cjeived  the  excess  of  interest  in  money>  or  money's  worth.  Therefore 
if  a  promissory  noW  be  given  for  repayment  of  a  sum  lent  with  usurious 

R  r  2  interest. 


612  USURY. 

interest,  and  the  note  when  due  not  paid,  but  another  note  ftubsdtvted 
for  it,  the  of&nce  of  usury  is  not  thereby  committed,  nor  is  the  penalty 
incurred  till  the  latter  note  be  paid.     7  T.  R.  184.] 

[A.  being  a  banker  in  the  country,  discounts  bills  at  four  months 
for  B.,  and  takes  the  whole  interest  for  the  time  they  have  to  run ;  B^ 
on  being  asked  how  he  will  have  the  money,  directs  part  to  be  carried 
to  his  account,  part  to  be  paid  in  cash,  and  part  by  biUs  on  London, 
some  at  three,  some  at  seven,  and  some  at  thirty  days'  sight;  andhol- 
den  not  to  be  an  usurious  transaction,  so  as  to  induce  the  court  to  grant 
a  new  trial,  since  the  surplus  of  interest  taken  by  A«  might  be  referable 
to  the  .expences  of  remittance.  1  Bos.  &  Pull.  Rep.  144.  3api^ 
(A).]  .  .   ^ 

[Where  the  acceptor  of  a  bill  took  a  premium  of  sixpence  in  the 
pound  from  the  indorsee  for  payment  of  the  bill  a  fortnight  before  it 
became  due,  held  no  usury.     4  East,  55.] 

.[Where  the  discounter  of  a  bill,  instead  of  money,  gives  the  holder 
other  bilk  which  have  time  to  run,  and  makes  no  rebate  for  this,  he 
not  necessarily  guilty  of  usury.     1  B.  &  P.  144.] 

[It  is  not  usurious  in  a  country  banker  to  take,  on  disconnting  abfll^ 
over  and  above  5/.  per  cent  for  the  time  the  bill  has  to  run,  a  farther 
sum  of  55.  on  the  gross  4um  for  commission,  if  warranted  by  U8i^e» 
2  T.  R.  62.] 

[Where  an  agent  advances  money  for  his  principal,  he  may  lawfoUy 
take  an  extra  sum  or  allowance  for  his  trouble  and  attention,  in  additton 
to  the  legal  interest  on  the  money  advanced.  What  this  sum  shall  be 
must  be  altogether  a  question  for  the  jury,  depending  upon  the  peculiar 
circumstances  of  the  case,  the  degree  of  trouble  incurred,  and  the  par- 
ticular custom  of  trade.  And,  unless  the  jury  find  that  the  commission 
was  a  cover  for  usury,  the  court  cannot  intend  that  it  is  so,  if  it  appear 
that  there  really  was  any  substantive  trouble  upon  which  a  compensa- 
tion might  be  claimed.     1  M.  &  S.  56.  192.] 

[Where  the  principal  is  in  hazard,  as  in  bottomry  bonds^  a  resert 
vatton  of  more  than  5L  interest  is  legal ;  secus,  where  the  principal  i< 
secured  at  all  events.     4  T.  R.  356.] 

[Tlie  purchase  of  an  annuity  for  the  life  of  the  vendor  (thirty-two 
years  of  age)  at  six  years  purchase,  is  not  usurious,  notwithstanding  it 
Is  made  redeemable,  at  the  option  of  the  vendor,  at  Jtb^end  of  fiveyeais 
and  a  half  purchase,  and  by  mistake  of  the  scrivener,  is  styled  a  Joan 
in  the  recital  of  the  deeds.     2  Blk.  859.     3  Wils.  390.] 

[An  indorsement  on  a  bond  conditioned  for  payment  of  100/*  by 
quarterly  payments  of  5/.  each,  and  interest  at  five  per  cent.,  that  at  the 
end  of  each  year  the  jrear's  interest  due  is  to  be  added  to  the  principftl^ 
and  then  the  20/.  received  during  the  year  is  to  be  deducted,  and  the 
balance  remain  as  principal,  does  not  make  the  transaction  uyurioas^ 
since  the  year's  interest  due,  must  be  taken  to  mean  lq;aUy  due.  LcNrd 
Kenyon  C  J.  dis.    4  T.  R.  613.     5  T.  R.  367.    2  H.  B.  144.] 

[The  defendant  was  indebted  to  the  plaintiff  in  4862.^45.  6d.,  for 
ivfaich  the  plaintiff*  had  sued  him ;  but  being  unable  to  pay  it>  he  agreed,' 
that  inconsideration.that  the  plaintiffwould  forbear  his  action  uU  the 
19  Nov*  1804,  upon  the  defendant's  giving  him  a  bond  to  transfer  to 
)um,6n  the  19  Nov.  1804,  so  madi  stock  as  said  sum  would  purchase 
«t  the  ihaoL  present  da/s  pricey  i»i^ich  would  amount  to  908/.  ISs^ld. 
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*  together  with  such  interest  as  the  same  would  have  produced  as  such 
stock"  in  the  meantime.     Held  not  usurious.    8  East,  304.] 

[Where  the  plaintiffs  had  made  advances  to  the  defendant,  and  cre- 
dited him  with  25,0002.  at  a  time  when  the  S  per  cents,  were  at  50 ;  in 
connderation  of  which,  afterwards,  in  October,  when  the  3  per  cents, 
were  51^,  he  undertook  to  purchase  the  sum  of  50,000/.  in  their 
names,  and  to  account  for  the  dividend  therein  from  Midsummer-day 
then  last;  held  not  usurious.     11  East,  612.] 

[An  extortioning  post  obit^  however  gross,  cannot  be  considered  as 
usury.     1  Anst.  7.] 

[A  custom  in  Liverpool  for  the  banker  to  strike  a  balance  every 
quarter,  and  send  the  account  to  the  merchant,  and  then  to  make  l^t 
balance  a  principal  to  carry  interest  to  the  next  quarter,  is  not  usury. 
2  Anst  495.] 

[An  agreement  to  pay  12/.  per  cent,  on  the  amount  of  the  purchase* 
money,  is  not  usurious,  thougn  there  be  a  covenant  to  keep  the  vessel 
insuredj  and  that  the  plaintiff  shall  be  entitled  to  his  share  of  themo* 
mey^  to  be  recovered  from  the  underwriters.     Forrest.  4.] 

So,  if  after  a  bond  upon  an  usurious  contract,  A.  gives  a  counter- 
bond  to  indemnify  the  obligor  from  such  bond,  and  he  is  thereby  dam* 
nified,  the  counter-bond  is  m  force,  though  the  first  bond  was  usurious. 
R.  Cro.  El.  642.  Noy.  73.  R.  Cro.  El.  588.  for  the  surety  perhaps 
was  not  privy  to  the  usury. 

So,  if  after  a  contract  made  bondjlde,  there  is  a  subsequent  agreement 
for  a  rate  above  the  statute  for  further  forbearance, /the  last  contract 
only  will  be  void,  and  not  the  first,  R.  Cro.  El.  20.  R.  1  Sand. 
294.     Ace.  2  Mod.  807. 

So,  if  a  bond  or  recognizance  be  forfeited,  and  it  is  afterwards  agreed 
to  accept  more  interest  than  the  statute  allows,  and  to  make  another 
defeazance,  .it  is  no  usury;  for  the  forfeiture  of  the  recognizance,  &c. 
is  to  be  considered.    R.  Noy,  S. 

[If  one  bond  be  given  in  lieu  of  another  void  from  usury,  the  second 
bond  is  also  void.     8  T.  R.  531.] 

[If  money  is  lent  at  usurious  interest,  a  subsequent  contract  that  all 
usurious  interest  should  be  struck  off,  and  the  principal  repaid  with 
legal  interest,  is  valid.    2  Taunt.  184.] 

[A  fresh  security  given  for  the  balance  of  a  debt  originally  usurious^ 
is  so  likewise.     Forrest.  72.] 

[Where  A.>  for  an  usurious  consideration,  had  given  his  promissory 
note  to  B.  who  transferred  it  to  C.  for  a  valuable  consideration,  without 
any  notice  of  the  usuiy*  and  A.  afterwards  gave  his  bond  to  C.  for  the 
amount  of  the  note.  Held,  that  this  bond  was  not  vitiated  by  the  ori* 
ginal  usury  to  which  C.  was  no  party.     8  T.  R.  890.] 

[Where  a  person,  in  order  to  get  his  acceptances  negociated,  agreet; 
nvith  a  broker  to  allow  him  to  retain  exorbitant  brokerage  out  of  the- 
money  received  upon  getting  them  discounted^  the  broker  hknself  not 
being  the  party  to  discount  tnem^  a  bill  accepted  and  negociated.  upoxr 
suqb  an  agreement  is  not  therefore  void.     1 1  Eas^  4S.] 

[A.  being  indebted  to  B.  for  di£ferent  usurious  loans,,  applies  to  &• 
for  a  further  advance^  which  B.  agrees  to  make  at  the  legal  rate  of 
intcresti  provided  A.'s  fiither  will  give  his  security  for  it^  and  also. for 
part  of  the  previous  debt.    A.'sfaSierconseiits^aBdaixsepts  three  bills^ 

R  r  3  the 


614!  USURY. 

the  two  first  of  which  exactly  cover  the  amount  of  the  l^al  debt*  The 
first  is  paid  when  due.  In  an  action  on  the  second,  hcM  that  the  ac- 
ceptances having  been  given  partly  as  a  security  for  an  illegal  debt^ 
were  all  tainted  with  the  illegality,  and  were  therefore  void.  1  Mars. 
3*9.     5  Taunt.  780.] 

So,  if  there  be  a  hazard  of  the  principal,  it  will  not  be  usuiy,  though 
the  interest  upon  a  contingency  may  exceed  6^.  per  cent. ;  as^  if  a  wager 
be  to  give  40/.  for  20/.  paid,  if  A.  is  alive  at  the  year's  end.    Cro.  £1.  $43. 

So.  if  there  be  an  agreement  for  lOOf.  to  pay  80/.  to  each  daught^ 
(and  he  has  then  five)  who  shall  be  living  at  the  end  often  years.  R. 
Cro.  El.  741. 

[So,  on  a  bond  given  in  the  East  Indies,  where  both  parties  then  r&- 
^ided,  and  where  the  allowed  interest  was  9/.  per  cent.,  the  court  of 
B.  R.  in  England  (where  the  bond  was  sued)  held  that  the  plaintiff  was 
in  justice  entitled  to  recover  the  sum  really  lent,  together  with  Indian 
interest  till  the  signing  of  the  judgment,  but  with  only  the  legal  interest 
jpf  this  country,  from  the  time  of  the  liquidation  of  the  debt  by  the  judg* 
ment.     2  Burr.  1094.     1  Bl.  267.  S.  C] 

[So,  if  for  two  guineas  received,  a  man  promises  to  pay  twenty  on 
his  wife's  death,  who  is  seventy  years  of  a^e.     2  B.  M.  704.] 

Or,  for  50/.  to  pay  60/.  at  the  return  oi  a  ship,  (which  may  return 
jn  five  months,)  or  if  it  never  retunis,  nothing.  R.  2  Cro.  209.  508. 
Ace.  Sho.  8. 

Or,  at  the  return  of  a  ship,  goods,  or  owner ;  for  it  is  a  bottomiy 
contract.     R.  1  Lev.  54.     R.  Hard.  518.    Ace.  2  Rol.  48. 

Or,  for  100/.  to  pay  an  annuity  of  50/.  a  year  for  life,  though  there 
is  a  mortgage  foi;  repayment  of  the  100/.  if  the  annuity  is  not  paid  j 
for  it  is  a  purchase,  and,  upon  the  death  of  cestui  que  vie,  the  money 
is  lost.  R.  2  Cro.  252.  1  Bui.  36.  R.  Cro.  El.  27-  Per  Twisd, 
1  Sid.  182. 

[If  2000/.  is  lent,  on  condition  to  pay  the  principal  and  200/.  in  a 
year,  or  250/.  per  annum  for  the  life  of  the  borrower,  it  is  not  an  usu- 
rious contract.     1  Ves.  164.] 

[So,  if  A.  for  120/.  grants  an  annuity  of  20/«  out  of  a  liyins,  by  deed, 
with  promise  for  redemption  in  five  years,  and  gives  bond  ior  perfor- 
mance, this  is  not  usury,  though  the  words  borrow  and  lend  are  used* 
13  Wils.  390.     2  Bl.  859.] 

Or,  for  100/.  to  pay  20/.  a  year  from  Michaelmas  next,  if  tlie  lOOL 
is  not  repaid  before  l^ichaelmas ;  for  he  may  repay  it  before  Michael- 
mas without  interest,  if  this  was  the  true  intent.     5  Co.  69.  b- 

Or,  if  for  SOO/.  a  lease  is  made  to  B.  at  85/.  per  ann.  of  a  house  of 
•which  the  rent  was  only  5/.  with  a  covenant  to  convey  to  him,  if  B.re^ 
paid  the  300/.  In  four  years ;  for  it  was  at  the  election' of  B.  to  repay  or 
not.    R.  2  Lev.  7* 

[So,  if  A.  lends  B.  100/.  for  four  years,  without  interest,  in  consi- 
deration that  B.  shall  provide  meat  and  drink  for  A.'s  daughter  C.  who 
i$  to  be  partner  with  B-'s  wife,  have  half  the  profits,  and  bear  half  the 
loss,  and  to  lodge  A.  for  10/.  per  ann.,  it  is  not  usurious,  though  the 
board  of  C.  and  lodging  of  A.  might  be  worth  SO/,  per  annum.  2  B. 
M.891.] 

'    [Mortgages,  &C4  executed  in  Great  Bxitain,  affecting  lands  in  IreliOBd^ 
Sec  may  b^  6  per  cent,  interesf  ] 

[By 
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[By  Stat.  17  tr.  S.  c.  26.  a  memorial  c»f  all  deeds,  &c.  for  grant  of 
ammi^  for  life,  shall  in  twenty  days  be  inroUed  in  chancery,  or  shall 
be  void ;  so,  of  judgment  on  warrants  of  attorney  for  that  purpose. 
Deeds  must  contain  the  consideration.] 

[(C  a.)  Eelatibe  to  contracts  abroati*] 

[The  Stat.  14  Geo.  3.  c.  79*  which  enacts  that  mortgages  and  other 
securities  respecting  lands  in  Ireland  and  the  West  Indies,  reserving 
interest  allowed  in  those  countries,  shall  be  valid,  though  executed  in 
England,  does  not  extend  to  personal  contracts.     3  T.  R.  425.] 

[(C  b.)  Jtn  effect  on  eri^ting  OemanOiBf.] 

[A  prior  legal  debt  is  not  destroyed  by  a  subsequent  usurious  con- 
tract relating  to  it.     1  H.  Bl.  462.] 

[(Cc)  Belief.] 

[The  rule  that  where  parties  are  in  pari  delicto  potior  est  conditio 
possidentis^  applies  to  the  lender,  though  ndt  to  the  borrower  under 
a  usurious  contract.  The  borrower  therefore  may  have  relief  from 
the  contract  by  action  or  motion,  as  the  case  may  require ;  but  since 
this  is  upon  equitable  grounds,  the  maxim  that  a  party  who  seeks 
equity  must  do  equity  applies ;  therefore,  before  suing,  he  must  place 
the  defendant  in  his  original  situation,  as  by  tendering  back  to  him  the 
money  really  advanced,  with  legal  interest.  1  T.  R.  153.  Id.  225* 
1  Taunt.  413. 

(C  d.)  jpunWfiment  of  usurp* 

By  the  St.  18  El.  8.  21  Jac.  17.,  and  12  Car.  2.  13.  all  bonds,  con- 
tracts, &c.  upon  usury  are  void.     Vide  ante,  (A). 

How  the  statute  shall  be  pleaded  tosucb  a  bond,  &c.  vide  in  Pleader, 
(2  W  28.) 

By  the  st.  13  £1.  8.  persons  taking  usury  above  the  rate  mentioned 
in  that  statute  shall  forfeit  such  interest,  &c. 

By  the  st.  37  H.  8, 9.  and  12  Car.  2.  IS.  if  any,  by  way  of  corrupt 
l^argain,  &c.  take  more  than  is  allowed  by  statute  for  forbearance  of 
money  or  other  thing,  he  shall  forfeit  treble  the  value  of  the  monies, 
wares,  &c.  lent,  &c.;  a  moiety  to  the  king,  a  moiety  to  him  who  will  sue 
for  the  same. 

And  though  the  first  contract  was  not  usurious,  if  a  man  takes  after- 
wards above  the  allowance  of  the  statute  for  the  loan  of  money,  &c. 
an  information  lies  upon  such  statute.  1  Sand.  295.  R.  1  Vent.  38. 
Ray.  196. 

And  if  there  h<e  an  usurious  contract  to  pay  20/.  for  forbearance  of 
1002.,  an  information  lies,  though  he  does  not  take  above  the  legal  in- 
teresU     R.  1  Vent.  38.     Ray.  126.   PerTwisd.  1  Mod.  69. 

So,  though  he  takes  but  a  penny  of  the  interest  upon  such  agree?* 
ment     Cro.  £1.  20. 

So,  if  a  feoffinent,  lease,  &c.  be  made  upon  an  usurious  contract,  it 
will  be  void^as  well  as  a  bcmd.    Jon.  303. 

Rr4  [But 
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[But  an  indictment  for  usury  lies,  not  for  a  comipt  agreement 
out  loan,  or  taking  in  pursuance  of  it.     Str«  816.] 

So,  if  an  usurious  contract  be  for  20/.  for  forbearance  of  100/.,  and 
he  takes  no  part  of  the  20/.,  an  information  does  not  lie  against  him* 
11.  Cro.  El.  20. 

[When  the  usurious  contract,  the  lending,  the  forbearance,  or  inte- 
rest concur,  then  the  offence  is  committed,  and  the  action  must  be 
brought  on  12th  Ann.  within  a  year  from  that  day,  nor  does  part  of 
the  penalty  being  to  the  king  avail.     3  Wils.  250.     2  Bl.  792.  S.  C] 

[Where  A.  lent  B.  500/.  paying  immediately  a  premium  of  50/.  and 
paying  interest  on  the  500/.  at  5/.  per  cent,  for  five  years,  at  the  end 
of  which  time,  a  jtf/ /ai7t  action  was  brought;  held  that  it  was  in  time. 
2B.&P.  381.] 

[Where  A.  had  borrowed  600/.  of  B.,  paying  him  ten  guineas  pre- 
mium; and  at  the  end  of  the  half  year  A.  paid  15/.  for  interest ;  held 
that  the  usury  wlis  complete.     1  East,  195.]  , 

[The  court  will  permit  prosecutor  to  compound.     Barnes,  1 18.] 

[The  usurious  contract  must  be  proved  as  laid.  Cowp.  671.] 

[Before  a  party  can  entitle  himself  to  relief,  by  civil  action,  from  an 
usurious  contract,  he  must  tender  all  the  money  really  advanced ;  there- 
fore, where  goods  are  pawned  to  a  broker  for  a  certain  sum,  and  usu- 
rious interest  agreed  to  be  paid  thereon,  the  pawner  of  the  goods  can- 
not maintain  an  action  of  trover  for  them,  in  order  to  get  rid  of  the 
usurious  contract,  without  first  tendering  the  money  which  had  been 
actually  advanced,  with  legal  interest.     IT.  R.  153.} 

[A  bonajide  debt  is  not  destroyed  by  being  mingled  with  an  usuri- 
ous contract  relating  to  it.  -  1  M.  Bl.  462.] 

[The  court  will  stay  proceedings  on  a  scire  facias^  in  a  Judgment  en- 
tered up  on  a  warrant  of  attorney,  to  wait  the  event  of  an  issue  directed 
to  try  the  usury.     Cowp.  727.] 

(D)  punj0bment  of  brobage. 

So,  by  the  St.  12  Car.  2.  13.  scrivener,  broker,  solicitor,  8cc.  who  shall 
directly  or  Indirectly  take  any  money  or  other  reward,  above  the  value 
of  5s.  for  procuring  the  loan  or  forbearance  of  100/.  for  a  year,  and 
so  pro  ratOy  &c.  or  above  I2d.  for  making  or  renewing  a  bond  or  bill 
for  such  loan,  or  for  a  counter- bond  concerning  the  same,  ^all  forfat 
20/.  for  every  offence,  and  be  imprisoned  for  half  a  year;  a  moiety  to 
the  king,  a  moiety  to  him  who  wUl  sue  for  the  same. 

But  an  agreement  by  A.  to  give  B.  200/.  if  he  procures  5000/.  to  be 
paid  in  his  name  upon  an  aid  granted  by  parliament,  does  not  appear  to 
be  brokage;  for  the  borrower  pays  nothing,  and  the  lender  receives 
nothing.     R.  Skin.  322. 

[See  also  stat.  17  Geo.  3.  c.  26.  s.  17. 

Vide  more  concerning  Usury,  in  Pleader,  (2  G  ?•) 
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(A)  iBDutlators-  p«  617. 

(B  a.)  3[n  \))t)at  ca0e0  it  Ue0.  p.  6I7. 

[(B  b)  DutialDrg  of  a  co^contractpc*]  p.  618. 

[(B  c.)  ©f  a  cO'fiefenDant.]  p.  618. 

[(Bd.)  £)f  an  acce00ars.]  p*6l8. 

[(B  e.)  Df  a  parts  abcoati.]  p.  619. 

(C)  ipotD  an  outlatDtg  aWl  be  aloottiel). 

(C  1.)  For  what  causes,  p.  619. 
(C  2.)  When  avoided. — By  plea.  p.  622. 
(C  3.)  By  motion,  p.  623. 
(0  4.)  By  error,  p.  623. 
•(C  5.)  Party  restored  afler  reversal,  p.  624. 

(D)  jForfeiturc  bp  outlatorp. 

(D  1.)  In  treason  or  felony,  p.  625. 
'  (D  2.)  In  personal  actions. — What  things  are  for- 
feited, p.  625. 
(D  3.)  What  not.  p.  626. 
(D  4.)  To  whom  the  forfeiture  shall  be.  p.  626. 
(D  5.)  How  advantage  shall  be  taken  of  it  p.  626. 

(A)  Dutlatarp. 

A  man  outlawed  is,  when  byjudgment  of  law  a  man,  by  his  own  de- 
fault, is  ousted  of  the  law.     Co.  L.  122.  b.  128.  b. 

For  every  man  at  his  age  of  twelve  years  ought  to  be  sworn  to  the  law 
in  a  toum  or  leet,  and  by  his  outlawry  he  is  positus  extra  legem,  Co* 
L.  122.  b.      • 

A '  woman  who  does  not  swear  to  the  law,  by  judgment  of  outlawry, 
is  not  said  to  be  outlawed,  but  waiviata.     Co.  L.  122.  b. 

And  therefore,  if  a  woman  is  said  to  be  ullagala,  it  will  be  error. 
R.  2  Rol.  804. 1.  5. 

(B  a.)  3[n  tobat  ca0e0  it  lie0. 

A  man  shall  be  outlawed  for  his  default  if  he  will  not  stand  totbe  law ; 
and  therefore,  upon  an  indictment  for  treason  or  felony,  if  the  defen- 
dant does  not  appear  upon  the  second  capias j  he  shall  be  oudawed. 
Vide  Indictment,  (I)« 

So,  in  an  appeal.     St  P.  C.  60.  a.  67.    Vide  Appeal,  (G  5.) 
And  if  he  does  not  render  hiniself  within  a  year,  he  shall  be  executed 
witi|)out  other  judgment  or  trial.    3  Mod.  42.  72. 

[It 
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[It  lies  on  an  infonnation.    4  B.  M.  2527*^ 

[And  In  an  information  for  any  offence^  in  its  nature  against  the  laws 
of  society,  and  that  disturbs  the  good  order  ifhich  keeps  a  state  in  peace, 
(the  true  meaning  of  contra  pacem^)  though  not  with  actual  force. 
Ibid.] 

So,  upon  an  indictment  for  a  misdemeanor  or  information,  he  shall 
be  outlawed,  but  be  shall  not  be  fined  thereon  without  other  conviction 
for  the  offence.     Vide  Information,  (D  1 .) 

So,  if  a  peer  does  not  appear  upon  an  indictment  for  treason  or  felony, 
he  shall  be  outlawed.    3  Inst.  3 1. 

But  where  a  capias  does  not  lie  in  process,  the  defendant  cannot  be 
outlawed  before  or  afler  judgment ;  as,  upon  a  writ  of  privilege  by  an 
attorney  or  anothen     R.   1  Leo.  329. 

[It  lies  not  for  less  than  10/.    Semb.  sed  qu.    Barnes,  320.] 

If  defendant  avoids  arrest,  though  he  appears  publicly,  he  may  be 
outlawed.     Barnes,  320.] 

[On  total  absconding,  no  endeavours  to  arrest  are  necessary.  Barnes, 
322.] 

How  to  proceed  to  outlawry,  vide  in  Pleader,  (2  W  4,  &c.) 

[(B  b.)  jflDutlatorp  of  a  co-contractor-] 

[Notwithstanding  the  outlawry  of  one  of  two  contractors  sued  jointly, 
the  action  remains  joint,  so  that  the  other  may  insist  on  any  defence 
wltlich  lie  might  have  made^  had  the  outlaw  defended.     4  T.  R.  611.] 

[(B  c.)  Df  a  co-UefenHant.] 

[A  declaration  in  a  joint  action  against  two^  of  whom  one  has  been 
outlawed,  will  be  set  aside,  unless  ue  process  issued  gainst  each  be 
referable  to  and  conhected  with  the  same  ori^nal.     15  &st,  1.] 

[The  rule,  that  if  a  man  be  outlawed  at  the  suit  of  another,  all  men 
shall  have  ^dvanta^e  of  this  personal  disability,  only  applies  to  the  case 
where  he  is  plaintiff;  a  declaration,  therefore,  against  one/ sued  with 
another,  who  has  been  outlawed,  stating  that  fkct,  but  not  adding  that 
die  outlawry  was  in  this  suit,  is  insufficient.     3  East,  144.] 

[In  declaring  against  one  defendant  upon  a  contract  jointlv  with  ano- 
ther defendant  who  is  outlawed,  it  is  not  necessary  to  aver  the  outlawry 
with  a  prout  patet  per  recordum^  if  it  appear  to  be  in  the  same  suit. 
3  Smith,  56.     7  East,  50.] 

[Where  after  outlawry  of  one  of  two  joint  defendants,  and  before 
final  judgment,  the  other  dies,  the  right  survives  against  the  putlaw,  arid 
against  him  alone.     1  M.  &  S«  242.] 

[(B  d.)  flDf  an  acce00argO 

[Thest.ofWestm.c.l4.  (3Edw.  I.e.  14.)  enacts,  that  no  aocessaiy  shall 
be  outlawed  until  he  that  is  appealed  (which  is  held  to  mean  indicted  as 
well)  of  the  deed  be  attainted ;  and  his  exigent  shall  remain  until  the 
principal  is  attainted  by  oudawry  or  otherwise.     Since  an  indictment 

hgalcst  several  is  in  law  a  sq>arate  indictment  against  eacb  (unless  where 

it 


Hw)  an  mtiawry  shall  he  avoided.  619 

h  was  essential  that  they  should  have  joined  to  make  the  ofifenoe^)  sax 
outlawry  of  the  principal  and  accessary  (indicted  together)  on  an  exiMnt 
Against  both,  is  erroneous  as  to  the  accessary  alotie.    4  T.  R.  521^ 

[(B  e.)  Df  a  partp  alirtjaD.] 

[It  is  sufficient  to  reverse  an  outliiwry,  that  the  party  was  abroad  at 
the  time  of  exigent  proclaimed.     12  East,  624.] 

[If  outlawry  oe  obtained  while  the  defendant  is  beyond  sea,'  it  iserrort 
though  he  went  abroad  to  avoid  process.    4  Taunt.  6910 

(C)  ^oto  an  outlatorg  0baU  be  aboiDetr* 

(C  1.)  For  what  causes. 

Outlawry  shall  be  avoided  if  the  person  outlawed,  at  the  time  outr 
lawry  pronounced,  was  within  the  age  of  discretion;  as,  if  he  was  an 
infant  under  fourteen  years.  2  Rol.  805.  1.  10.  R«  Dy.  239.  a* 
Bend.  pi.  205. 

So,  if  a  woman,  at  the  time  she  is  waived,  was  covert  baron.  2  RoL 
806. 1.  45. 

So,  if  a  man,  at  the  time  of  his  ouUawry,  was  hi  prison,  it  will  be 
error.     Lit.  s.  4S7.     2  Rol.  803. 1.  35. 

Though  the  outiawry  was  for  felony,  or  in  a  personal  action.    2  RpL 

803.  1.  35. 

But  imprisonment  is  no  cause  to  avoid  an  outiawry,  if  it  be  by  covin 
or  consent.     Co.  L.  259.  b. 

If  a  man  in  prison,  brought  to  the  bar,  will  not  appear.  R.  2  RoL 
804. 1.  50. 

So,  if  a  man,  at  the  time  of  his  outlawry,  was  out  of  the  realm,  i^ 
will  be  error.     Skin.  6 .     [2  Str .  11 78.     1  Wils.  3.] 

If  a  man  was  in  the  king's  service  with  a  captain,  &c.  in  war.  2  RoL 
803. 1.  42.  804. 1. 15. 

.  Or,  about  the  king's  business,  by  his  command  under  letters  pat^t^ 
2  Rol.  803.  1.  40.  804.  L  15. 

So,  if  he  was  out  of  the  realm  for  his  own  private  business,  or  for  his 
pleasure,  and  not  upon  the  business  of  the  king,  or  the  realm.     2  RoL 

804.  L  20.     2Rol.  11,  12. 

Though  he  be  outlawed  for  felony,  or  in  a  personal  action.  2  RoL 
804. 1.  35.     Skin.  16. 

So^  if  he  goes  out  of  the  kingdom  upon  the  business  of  the  king  or 
iStke  realm,  after  exigent  pronounced,  he  shall  avoid  the  outiawxy  after* 
wards.     R.  2  RoL  804.  L  40. 

But  if  a  man  goes  voluntarily  out  of  the  kingdom  after  exigent  for  fe* 
lony  pronounced,  he  shall  not  avoid  the  outiawry  afterwards  pronoun- 
ced.    R.  2  RoL  804. 1.  SO.  . 

If  it  appears  upon  the  record^  or  confession  of  the  king^s  attorney. 
Sen4>.  2  RoL  12. 

So^  outiawry  for  treason  cannot  be  avoided,  because  the  par^  was 
out  of  the  realm;  for  by  the  st  26  H.  8. 13.  and  5  &  6  Ed.  6.  1 1.  pro- 
cess and  outiawry  against  any  for  treason,  who  is  out  of  the  realm,  shall 
be  as  good  as  if  then  resident  in  the  realm.    3  Inst.  32. 

Sop  an  outlawry  ipay  be  avoided,  if  the  person  [outiawed  be  mis- 
named, 
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named^  or  his  additicm  mistaken ;  as,  if  he  be  named  loughti  when  he  wa^ 
a  baronet*     R.  G>mb.  184. 

p[f  the  day  and  year  of  the  king  b^  inserted  in  the  Ist,  8d,  8d,  and 
5th  exaction^  but  omitted  in  the  ith,  it  it  erroneous,  and  shall  not  be 
supplied  by  intendment.    2  Hale's  P.  C.  203.] 

[The  sheriff  must  stat^  in  his  return  to  the  writ  of  exigent,  the  day 
and  year  of  each  exaction.  Therefore,  where  the  sheriff  stated  that  on 
such  a  day  in  the  SOth  year  of  the  reign  he  exacted  the  defendant  a  third 
dme ;  that  afterwards,  on  such  a  day,  (omitting  the  year,)  he  exacted 
him  a  fourth  time ;  and  that  afterwards  on  such  a  day  in  the  SOth  year 
aforesaid  he  exacted  him  a  fifth  time,  it  was  holden  insufficient,  and  a 
good  ground  for  reversing  the  outlawry.  5  T.  R.  202.  2  Rol.  Abr. 
202.  pi.  8.] 

[In  a  record  of  outlawry  it  appeared  by  the  writ  of  proclamation  and 
return  to  it  that  the  prisoners  were  required  to  render  themselves  to  the 
sheriffy  so  that  he  might  have  their  bodies  before  the  justices,  &c.  at* 
the  return  of  the  writ,  and  it  was  holden  good.     4  T.  R.  521 .] 

[If  it  appear  on  the  record  that  the  writ  of  proclamation  was  deli- 
vered to  the  sheriff,  three  months  before  the  return  of  it,  it  is  sufficient^ 
though  it  be  not  so  expressly  alleged.     Ibid.] 

[Tne  writ  of  proclamation  required  the  sheriff  to  proclaim  the  parties 
in  open  court  in  the  sheriff's  county  (not  saying  county  court),  and  it 
was  holden  good.    4  T.  R.  521 .] 

[The  sheriff  need  not  allege  in  his  return  to  the  writ  of  proclamation 
that  **  the  persons  proclaimed  did  not  appear,  and  render  themselves,'* 
though  he  must  in  his  return  to  the  exigent.     Ibid.] 

[The  names  of  the  coroners  need  not  oe  subscribed  to  the  judgment 
of  outlawry ;  it  is  sufficient,  if  it  appear  on  the  record  that  the  judgment 
of  outlawnr  was  given  by  them.     Ibid.] 

[It  need  not  appear  on  a  record  of  outlawry  that  the  capias  and  exi- 
gent were  sealed  bv  the  justices  of  oyer  and  terminer,  &c«     Ibid.] 

[If  it  be  stated  that  the  justices  of  our  lord  the  king  were  assigned  by 
letters  patent  under  his  seal  of  Great  Britain,  it  will  be  presumed  to  be 
the  great  seal.    Ibid.] 

[It  need  not  be  stated  in  express  terms  on  a  record  of  a  judgment  of 
outlawry  that  a  writ  of  capias  issued  against  the  defendant ;  it  is  suffi- 
cient if  it  appear  **  that  the  sheriff  was  commanded  to  take  the  defen- 
dant,"  &c     6  T.  R.  573.] 

[Neither  is  it  necessary  in  stating  every  writ  to  repeat  the  day  and 
year  when  each  was  issued ;  it  will  suffice  if  it  appear  by  referring  to  the 
preceding  parts  of  the  record ;  as  if,  after  stating  that  the  capias  was 
returned  on  such  a  day,  it  proceed  thus:  whereupon  the  exigent  was 
awarded;  whereupon  referring  to  tlie  day  when  the  capias  was  returned* 

Ibid.    Vide  supra  Pleader,  (2  W  5,)] 

If  he  be  outlawed  by  judgment  of  die  coroners,  without  naming  them, 
except  in  London,  where  tne  mayor  is  coroner,  and  therefore  ideo  ll^* 
lagtU.  est  is  sufficient  without  more.      R.  2  Cro.  528*  531. 

[So,  an  outlawry  for  felony  shall  be  reversed,  if  it  appear  on  the  writ 
of  proclamation,  and  the  return  to  it,  that  the  person  indicted  was  out- 
lawed after  a  day  had  been  given  him  in  court,  and  before  sueh  day 
airived.    3T.  R.499.] 

8o^by^st.5&6£d.^.  11.  ifany  outlawed  forliigh  treason,  widiia 
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one  year  after  yield  himself  to  the  chief  justice,  and  ofier  to  trayene, 
the  indictment  on  which  he  was  outlawed,  he  shall  be  admitted  so  to 
do,  and,  being  acquitted  t>f  the  indictment^  shall  be  discharged  of  the 
outlawry. 

So,  by  consent  of  the  attorney-general,  he  may  reverse  the  outlawry 
or  error*    3  Mod.  42. 

And  shall  assign  error  at  the  bar,  in  proper  person  4»'e  tenus,  and 
then' the  court  assigns  counsel  to  argue  it*     Skin.  16. 

But  the  st  6  Ed.  6.  does  not  extend  where  the  outlaw  is. apprehended^ 
and  does  not  render  himself.     R.  3  Mod.  47. 

[A  person  committed  for  high  treason,  in  diminishing  the  coin,  who 
miJces  his  escape  before  indictment,  and  is  then  indicted  and  outlawed, 
and  then  retaken  within  the  year,  may  have  habeas  corpus  to  B.  R.  and 
surrender;  then  have c^/iorari  to  remove  the  proceedings,  plead  hiS- 
having  been  beyond  sea,  and  have  the  outlawry  reversed.    Str.  824J] 

So^  an  outlawiy  for  high  treason  shall  not  be  reversed,  because  pro- 
cess was  awarded  against  him  when  out  of  the  realm ;  for  by  the  st. 
26  H.  8.  IS.  and  5  Ed.  6.  11.  such  process  is  good.  S  Inst.  S2.  2l6. 
Dy.  287.  a. 

[When  there  has  been  misbehaviour  in  plaintifi^  the  court  will  oblige 
to  reverse  an  outlawry  at  his  own  costs;  but  if  it  is  a  mistake  or 
error  in  law,  it  must  be  by  writ  of  error.     B.  R.  H.  123.] 

[Outlawry  shall  not  be  set  aside  for  irregularity,  on  motion,  because 
it  is  on  debt  by  original  in  B.  R.     B.'  R.  H.  317.] 

[If,  in  debt  on  bond  by  wife  dum  sala^  the  husband  is  gone  abroad  and 
Ottdawed,  and  the  wife,  though  she  appears  publicly,  is  waived,  the  . 
outlawry  against  her  shall  be  set  aside  on  motion ;  but  goods  taken  on 
0xp.  ydagat.  must  be  denned  the  husband's,  though  sworn  to  be  her 
separate  goods ;  and  if  she  has  equitable  right,  she  must  apply  in  equity. 
2  Wils.  127.] 

[If  defendant  was  prisoner^  pending  exigent,  outlawry  shall  be  re- 
vened  on  common  appearance.     Barnes,  312.] 

[Where  outlawry  is  not  special,  defendants  may  reverse  at  their  own 
expence,  and  payment  of  costs  on  common  appearance ;  if  before  tran* 
scribing  into  the  exchequer,  common  costs  to  the  exigent;  if  after,  costs 
to  the  time  of  reversal.     Barnes,  S24.] 

[If  plainttfFdies  after  judgment,  there  must  be  scire  facias^  or  out- 
lawry shall  be  set  aside.     Barnes,  325.] 

[Outlawry,  commenced  and  prosecuted  during  defendant's  residence 
in  Ireland,  shall  be  reversed  without  bail  or  appearance.  Barnes,  325.] 

[Before  defendant  is  returned  outlawed*  he  may  supersede  exigent  on 
appearance  and  costs ;  but  after,  there  mu^t  be  bail,  who  are  bound  to 
pay  the  money,  without  option  to  render  principal.     Barnes,  .326.] 

[The  court  will  stay  proceedings  on  payment  of  debt  and  costs  in  a 
month.     Ibid.] 

[If  feme-sole  is  waived  specially  on  mesne  process,  and  after  exigent, 
and  before  outlawry,  marries^  the  court  will  not  interpose.  Barnes; 
321.] 

[Proceedings  shall  not  be  staid  because  plaintiff  died  before  return,  if 
after  day  of  outlawry.    Barnes^  323.]* 


(C  2.)  When 
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(C  2.)  Wlren  avoided By  plea. 

An  outlawry  may  be  avoided  in  two  nuumen^  by  plea»  or  by  writ  of 
«rror.    Co.  L.  259.  b. 

[But»  though  illegal  and  void,  it  cannot  be  set  aside  by  a  third  person 
in  a  collateral  action.     1  BI.  20.] 

If  an  outlawry  be  voidable  for  matter  appeaxiug  upon  the  record, 
the  par^  in  the  same  term  may  reverse  it  by  plea.  Co*  L.  269,  b. 
Bend.  pi.  187* 

Afl^  for  omission  of  any  process.     Co.  L.  259.  b. 

Or^  variance.     Co.  L.  259.  b. 

If  oudawry  does  not  lie  in  such  case.     Semb.  Dy.  223.  a. 

Or,  process  was  superseded  before  outkiwry  pronounced.  Dy.2S5.a« 
Bend.  pi.  15.    R.  Mo.  79.     1  And.  36. 

If  no  proclamation  where  the  party  was  oommorant  at  the  time  of  the 
eziflent.    R.  Dy.  214.    Bend.  pi.  155.    1  And.  36. 
.    Or,  no  addition  to  the  defendant     R.  Bend.  pi.  212;     Mo.  70. 

If  no  return  upon  process. 

Or,  the  sheriff  was  removed,  and  another  appointed  upon  record 
before  the  return.    R.  Dy.  41.  b. 

So,  for  anv  cause,  except  want  of  proclamation,  the  party  shall 
avoid  the  outlawxy  upon  motion,  where  he  comes  in  gratis  upon,  tlie 
Nugent)  alias,  or  pluries.    Sal.  496. 

So,  if  he  comes  in  another  term.     1  And.  86. 

So,  infaoorem  vita^  oudawry  in  felony  may  be  reversed  by  plea,  if 
it  be  voidable,  for  death,  imprisonment,  out  of  the  realm,  &c.    Co.  L 

859.  b. 

But  in  B.  R.  an  outlawry  shall  not  l^  reversed  by  pka,  but  by  er* 
ror  only,  in  the  same  term  as  well  as  in  another,  though  it  be  error  ap- 
pearing upon  the  record.     1  Rol.  748. 1.  10. 

If  a  man  comes  in  upon  the  return  of  the  capias  tUlagaiWHj  he  may 
plead,  in  avoidance  of  the  outlawry,  a  matter  which  may  avoid  it  by 
plea.    Co.  L.  259.  b. 

And  upon  the  plea,  and  security  given,  thore  shall  be  restitution  of 
die  goods.    Hard.  98. 

.  So»  if  there  be  matter  appearing  upon  record  to  avoid  the  outlawiy, 
the  party,  who  appears  as  tertoiant,  must  demur,  upon  return  of  the 
inquisition  taken  upon  the  capias  utlagatum.    Hard.  58,  59. 

And  several  tertenants  may  join  in  demurrer.    Hard.  59. 

So,  a  terj^nantmay  plead  to  the  inquisition. 

[The  prisoner  must  first  plead  to  die  outlawry,  and  that  must  be 
tried  before  he  can  plead  to  the  indictment.      Str.  824.] 

[He  may  plead  ore  tenuSf  the  attorney-fleneral  reply  oretetmsi  die 
hemre  is  awarded  returnable  instanter;  tne  jury  returned  sitting  the 
court;  he  may  have  counsel;  he  has  no  peremptory  challenge.  Ibid.] 

[The  court  cannot  assign  the  defendant  counsel  on  an  outlawry  for 
treason  till  he  has  pleaded,  and  then  he  may  have  counsel  on  the  ooUa- 
teral  matter.       1  B.  M.  638.] 

[The  court  will  allow  attbmev-^general  to  confass  error  in  ia€t»  though 
not  true,  but  not  error  in  law,  if  not  true.'  Ibid.] 

[If  defendant  pleads,  not  the  same  person,  it  is  tried  infianier. 
Ibid.] 

6  [I^ 
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[If  an  exception  goes  to  shew  that  the  outlawry  is  a  nidlity,  it  avoids 
it  without  writ  of  error.     Ibid.] 

[If  error  in  fact  is  allied,  the  court  may  give  defendant  leave  to 
plead' to  the  indictment;  if  error  in  law^  there  must  be  writ  of  error. 
Ibid.] 

(C  3.)  By  motion. 

So^  a  man^  ut  amicus  curia,  may  avoid  an  inquisition  upon  an  out- 
lawry^  by  matter  apparent  in  it,  upon  motion.     R.  Hard.  86.] 

[The  court  of  common  pleas  tvill  reverse  an  outlawry  on  motion. 
3  Taunt.  141.] 

[It  is  discretionary,  when  to  reverse  on  motion  or  not;  if  defendant 
hath  been  long  abroad,  the  court  will  not  reverse  at  plaintiff's  expence. 
Barnes,  S24,  325,  S26.] 

[The  court  will  not  set  aside  outlawry  for  want  of  proclamation  on 
motion.   Barnes,  323.] 

(C  4.)  By  error.* 

But  generally,  where  the  outlawry  is  voidable  for  matter  of  fact,  if 
it  be  not  in^felony  or  treason,  it  must  be  avoided  by  writ  of  error.  Co. 
X.  259.  b. 

So,  an  outlaiwry  may  be  reversed  by  error,  in  treason  or  felony, 

[A  writ  of  error  on  an  outlawry  (even  for  felony)  is  never  denied, 
if  the  witnesses  are  living.     Fort.  38.] 

[The  attomey-gener^  will  not  grant  ^at  for  writ  of  error  till  de- 
fendant is  in  actual  custody  on  cap.  utlag.    4  B.  M.  2527.] 

And  in  treason  there  is  no  need  of  ^  scire  facias  to  the  lords  medir 
ate  or  immediate;  for  no  forfeiture  accrues  to  them.  R.  4>  Mod.  366, 

So,  in  felony,  if  it  be  suggested  that  he  has  no  lands,  and  the  at* 
tomey-general  confesses  it,  there  is  no  need  of  a  scire  facias.  Sal. 
495. 

Otherwise,  where  the  defendant  has  lands  which  for  felony  are  for- 
feited to  the  lord  of  whom  held.     Ibid. 

If  two  are  outlawed  in  the  same  action,  and  only  one  appears,  to 
reverse  it,  error  shall  be  in  the  name  of  both,  till  the  other  appears, 
and  is  summoned  and  severs.     R.  Sal.  496. 

And  he  was  obliged  to  appear  in  person,  till  the  st.  4  &  5  W.  &  M. 
18.     Vide  Attorney,  (B  6.) 

[A  person  outlawed  for  want  of  appearance  to  an  indictment,  for  a 
libel  against  the  government,  shall  have  a  writ  of  error,  and  be  admit* 
Jed  to  bail.     Fort.  37.] 

[No  bail  is  given  in  error  of  an  outlawry  till  reversal  ;  and  then  it 
is  to  appear  to  an  original,  to  be  brought  in  two  terms.   /Str.  951.] 

[But  on  reversal  special  bail  must  be  given,  though  there  was  no 
affidavit  originally  of  the  debt,  if  the  debt  was  bailable.  2  Str.  1 178. 
1  Wils.  3.] 

If  error  is  brought,  and  the  attorney-general  confesses  it,  it  shall  be 
reversed,  and  the  defendant  immediately  tried  upon  the  indictment. 
Sal.  495. 

If  he  assigns  error  for  being  out  of  the  realm,  it  is  sufficient  to  say 
generally,  quod  tempore  utlagar.fuiL     R.  2  Rol.  12. 

Thouerh 
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Though  he  goes  after  the  exigent ;  for,  if  he  was  then  here  it  shall 
be  shewn  on  the  other  part.     R.  2  Rol.  804. 1.  45. 

[Outlawing  a  man  beyond  sea  is  error,  not  irregularity.     Barnes, 

S19.] 

[If  one  exigent  be  awarded  against  the  principal  and  accessary  to- 
gether, it  is  error  only  as  to  the  accessary.     4  T.  R.  521.] 

[On  a  writ  of  error  to  reverse  an  outlawry,  on  the  ground  that  the 
outlaw,  before  and  at  the  time  of  suing  out  the  writ  of  exigent,  and  from 
thence  until  the  time  of  pronouncing  the  oudawry,  was  in  parts  bqropd 
the  seas,  the  plaintiff  in  error  having  proved  the  previous  proceedings 
in  the  outlawry,  and  that  the  outlaw,  at  the  time  of  suing  out  the  exi- 
gent, was  abroad,  and  died  abroad ;  but  without  fixing  the  time  of  his 
death.  Held,  that  it  was  not  necessary  to  prove  the  time  when  the 
judgment  was  pronounced.     1  Mars.  58.     5  Taunt.  S09.] 

[When  you  come  to  reverse  an  outlawry,  you  must  have  the  record 
in  court.    Loffi.  348.] 

(C  5.)  Party  restored  after  reversal. 

If  the  outlawry  is  reversed,  the  party  shall  ^be  restored  to  all  he 
lost. 

[After  an  outlawry  has  been  reversed,  the  case  Is  the  same  as  if  it  had 
never  been ;  insomuch  that  all  proceedings  in  the  interim  between  out- 
lawry and  reversal,  upon  the  same  footing  as  if  no  outlawry  had  been 
pronounced,  are  valid.     7  T.  R.  259.] 

If  a  term  be  sold  by  the  king,  he  shall  be  restored  to  the  term.  Per 
two  J.     Cro.  El.  278.     R.  1  And.  277.     R.  2  Ver.  815. 

If  a  lease  be  made  by  the  exchequer  t!o  the  plaintiff*  of  the  lands  of 
the  outlaw,  and  he  levies  the  profits  by  exchequer  process,  which,  by 
order  of  the  court,  are  delivered  to  him ;  yet  they  shall  be  restored 
upon  the  reversal  of  the  outlawry.     2  Jon.  101. 

But,  if  the  king's  lessee  be  outlawed,  his  term  shall  not  be  restored; 
for  it  was  extinct.     R.  Mo.  237* 

So,  he  shall  have  all  his  lands  and  tenements. 

Though  the  king  has  granted  them  to  another  and  his  heirs.  1  And. 

188. 

And  he  may  enter  upon  reversal  of  the  outlawry,  without  petition  or 
scire  facias*     R.  1  And.  188. 

So,  he  shall  be  restored  to  a  presentation  to  an  advowson. 

So,  to  all  his  goods  and  chattels. 

To  his   stock  in  the  East  India  or  any  other  company,  though 
granted  to  another  by  privy  seal.     2  Ver.  313.     2  Lev.  49.  cont. 
.  So,  if  the  king's  grantee  acknowledges  satisfaction  upon  a  judgment, 
it  shdl  be  set  aside  m  equity,  and  restitution  made.     2  Ver.  313. 

So,  a  lessee  of  the  outlaw  shall  haye  trespass  for  the  profits  received 
between  the  assignment  to  him  and  the  reversal.     R.  Cro.  £1.  270. 

But  the  profits  of  the  lands,  received  during  the  outlawry,  shall  not 
be  restored.    2  Ver.  313. 

Nor  East  India  stock,  granted  to  A,  by  privy  seal,  and  transferred 
to  him  by  the  company,  where  the  restitution  was  to  all,  quod  non  fuii 
ndbis  responsum.    R.  2  Lev.  49. 

(D)  jror- 
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(D)  iforfetture  ftp  outlatarp. 

(D  1.)  In  treason  or  felony.  . 

If  frman  is  outlawed  for  treason  or  felony,  he  forfeits  all  his  lands  and 
tenements,  goods  and  chattels.     Vide  Forfeiture,  (B  1,  &c.) 
^   S09  mon^y  received  by  his  servant,  and  brought  to  his  house,  though 
not  delivered  to  him.     Sav.  40. 

(D  2.)  In  personal  actions,— What  things  are  forfeited. 

A  man  outlawed  in  a  personal  action  forfeits  his  goods  and  chattels; 
2  Rol.  606.  L  40.     1  Sal.  S95. 

And  his  chattdis  real ;  as^  a  term  for  years,  ftc     2  Rol.  806. 1. 43. 

And  the  trust  of  a  term.     1  Sal.  109.     it.  Hob.  214.     Hard.  496. 

If  tenant  at  will  sows  his  lands,  and  is  outlawed,  the  king  shall  have 
the  emblements.    2  Rol.  806. 1.  50. 

If  a  church  is  void,  and  afterwards  the  owner  is  outlawed,  it  shall  be 
forfeited  to  the  king.     2  Rol.  807. 1.  17-     Ca.  Pari.  75. 

So,  if  the  church  becomes  void  after  the  outlawry,  the  king  shall 
present.     2  Rol.  807. 1.  45. 

So,  the  king  shall-  have  all  the  profits  of  his  freehold  lands.  2  RoL 
S07- 1. 32. 

So,  if  the  lessor  is  outlawed,  the  king  shall  have  the  profits  of  his 
tenant  at  will;  for  by  the  outlawry  the  will  is  determined.  2  RoL 
S07. 1.  35. 

[The  goods  of  a  tenant  are  liable  to  a  year's  rent,  notwithstanding  an 
outlawry  in  a  civil  suit.     7  T.  R.  259.] 

So,  if  a  man  be  outlawed  after  a  judgment  recovered  by  him,  the 
king  shall  have  the  profits  of  all  the  defendant's  lands,  though  theplain^ 
tiff  can  have  only  a  moiety  in  execution.     R.  2  Cro.  513. 

SO)  if  the  king's  lessee  is  outlawed,  he  forfeits  his  lease.  R.  Mo.  237* 

So,  a  man  outlawed  forfeits  stock  in  the  East  India  company,  &c« 
£  Lev.  49.     2Ver.  313. 

So,  upon  a  levari  fadas^  after  an  inquisition  u|ion  an  outlawry,^  a 
stranger's  catde,  levant  and  couchant  upon  his  land,  may  be  seized  and 
sold ;  for  they  are  the  issues  or  jHrofits  of  the  land.  R.  Skin.  618. 
Vide  post,  (D  4.) 

So)  a  bond  to  A.^  who  was  trustee  for  B.,  will  be  forfeited  by  the  out* 
lawnr  of  B.     R.  2  Rol.  807. 1.  15.     2  Cro.  512,  513. 
'  If  a  man  recovers  damliges  in  a  personal  action,  and  afterwards  is 
outlawed*  the  king  shall  have  the  damages  and  execution  for  them  upon 
the  judgment.     R.  2  RoL  807. 1. 2. 

If  the  conusee  of  a  statute  sues  an  extent,  and  has  the  conusor  in 
execution,  and  afterwards  is  outlawed,  the  debt  is  forfeited,  and  the 
kibg  may  discharge  the  conuscw ;  for  his  body  is  not  a  satisfaction. 
R.  2  Rol.  807. 1. 5. 

So,  if  A.  has  judgment  a^unst  B.9  who  holds  jointly  with  C,  who 
aliens,  and  afterwards  A.  i^  outlawed,  the  king  shall  have  an  extent 
for  the  moiety  of  B.,  though  the'  iEdienation  was  before  the  outlawry. 
R.  Lane,  20. 

So,  if  a  statute  is  acknowledged  to  two,  and  one  sues  execution,  and 
afterwards  is  outlawed^  it  will  be  a  forfeiture  of  the  debt  against  both. 
R.  2  Rol.  808. 1. 30.. 
Vol.  VII.  Ss  So, 
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So,  ifa  bond  be  made  to  two«  one  of  whom  is  oodawed,  the  wbole 
bond  will  be  foriiated.    Semb*  1  RoL  7. 

(D  3.)  What  not 

But  by  outlawry  in  penonal  actions  a  man  does  not  forfdt  any  landsb 
of  which  he  has  an  estate  of  freehold.     2  RoL  807.  h  30. 

Nor,  a  rent-chaige  for  life,  nor  arrears  which  accme  for  the  rent 
during  his  life.     Hut.  54. 

[Copyhold  lands  are  not  liable  to  be  seized ;  and  if  they  are,  and  a 
venditioni  exponas  issued,  it  shall  be  quashed.   Park.  190*] 
^  If  A.  seised  in  fee  leases  for  years,  and  is  outlawed,  the  king  shall 
not  have  the  profits  durtnff  the  term.    Bro.  Patent,  3. 

So,  he  does  not  forfeit  &bts  due  to  him  upon  contract.  2  BoL  806* 
1.  52. 

Or,  other  cha$e  in  action,    Semb.  Sav.  40. 

Nor,  the  equity  of  redemption  of  a  term.    Semb.  2  Ver.  314. 

Nor,  money  due  to  him  upcm  mortgage.    Hut.  53* 

So,  he  doesnotforfeit  a  thing  of  which  the  interest  was  not  vested  in 
him ;  as^  if  lessee  at  will  sows  ms  land,  and  the  lessor  is  outlawed,  the 
king  shall  not  have  the  emblements.     2  Rol.  807. 1. 35. 

Ifa  feme  covert,  possessed  of  a  term  for  years,  be  waived,  the  king 
shall  not  have  the  term.    2  Rol.  806. 1. 45. 

If  an  executor  is  outlawed,  he  does  not  forfeit  the  goods  which  he 
has  of  the  testator's.     2  Rol.  806. 1. 47. 

Nor,  the  goods  which  he  himself  recovered  as  executor.  2  Rol.  806* 
1.  35. 

Nor,  the  cattle  of  a  stranger,  levant  and  couchant  upon  his  land. 
R.  Skin.  617.  cont.     Vide  ante,.(D.  2.}— post,(D  5.) 

So,  a  lease  by  the  king  to  a  man  outlawed  wQl  be  good;  for  he  has 
a  capacity  to  be  a  fermer  to  the  king.     R.  Mo.  237* 

(D  4.)  To  whom  the  forfeiture  shall  be. 

If  a  man  is  outlawed,  the  forfeiture  shall  be  to  the  king. 

Though  he  is  outlawed  in  a  personal  action. 

So,  if  the  lessor  of  lands,  within  a  county  palatine,  is  outlawed,  though 
the  count  palatine  has  the  goods  of  the  outlaw  within  his  precinct,  yet 
the  king  shall  have  the  arrears  of  rent ;  for  it  follows  the  perscm.  Dnb. 
2  Rol.  808. 1.  4>0.    Lane,  90. 

Yet  the  outlawry  in  a  personal  action  shall  be  for  the  benefit  of  the 
party^  if  he  pleases ;  and  therefore,  if  the  defendant  is  taken  upon  a 
capias  utlagatumf  after  judgment  upon  prayer  he  shall  be  in  execa-  ^ 
tion  for  the  party.    Ca.  Pari.  73.    Doug.  547.     4  Burr.  2549.    Vide 
Execution,  (B  2.) 

So,  the  king  may  grant  the  benefit  of  an  oudawry  to  another*  B. 
2  Rol.  188. 1.  5. 

(D  5.)  How  advantage  shall  be  taken  of  it. 

So,  upon  the  outlawry,  a  general  capias  lies  against  the  person  out- 
lawed. 

Or,  a  special  capias  tUlagatumf  by  which  the  sherifi'is  commanded 
quod  per  sacramentumf  4t;.  inqmrat  qua  bona  out  cataUa,  terras  out  If- 
nementa  hahuit  die  utlagar.eteaextendiet  appreciarijac*,  SfC.  OS.  Br.S5. 

6  And 
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And  diereupon  the  sheriff  retarns  an  inquisition  taken  by  hun.  Lut. 
530. 

[If  a  man  is  outlawed  in  a  civil  action^  and  extent,  inquisition^  and 
levari fa<iias^  and  50/.  levied  thereon,  it  may  not  be  paid  to  plaintiff  on 
motion,  though  defendant  consent,  ir  nobody  consents  for  the  crown ; 
for  it  belongs  to  the  king,  if  a  lease  is  not  taken  out '  Bunb.  38.] 

If  the  land  be  under-valued,  there  may  be  a  melius  inquirendum. 
Hard.  106. 

And  such  inquisition  must  be  as  certain  as  an  indictment  or  declara- 
tion.    Semb.  Hard.  58. 

And  therefore,  if  it  finds  several  parcels  of  land,  without  saying  of 
what  nature,  it  will  be  bad,  though  it  mentions  the  value  and  tenants', 
names.     R.  Hard.  59. 

But  it  is  sufficient  if  it  shews  the  value  of  the  lands  in  toto,  though  it 
does  not  shew  the  value  of  every  particular  parcel.     R.  Hard.  7. 

So,  if  it  finds  two  marshes  of  such  a  value  in  the  possession  of  B., 
though  it  does  not  say  how  many  acres.     R.  Hard.  59. 

Or,  a  dose  called  D.,  though  it  does  not  mention  quantity  or  quality. 
Hard.  76. 

So,  de  6  clausis  terra  ei  pastur.  de  messuagio  sive  tenemenio,  &c.  are 
aiifficient;  for  being  only  an  office  for  information,  so  much  certainty 
is  not  necessary  as  in  an  office  to  entitle.     R.  Hard.  191. 

So,  the  return  may  be  good  in  part,  and  quashed  for  part.  R. 
Hard.  59. 

So,  if  there  be  a  variance  in  the  outlawry  returned  to  the  exchequer 
bom  the  record  in  C.  B.  it  may  be  amended.     R.  Hard.  7. 

'  So,  an  information  lies  in  the  exchequer,  in  the  nature  of  a  trover, 
against  him  who  has  goods  of  the  outlaw,  and  does  not  deliver  them. 
R.  per  Hale,  1  Mod.  90. 

So,  after  the  inquisition  returned  in  C.  B.  a  transcript  thereof  shall 
be  transmitted  to  the  exchequer,  and  thereupon  a  scire  facias  goes 
against  him  who  has  goods  of  the  outlaw  in  his  hands.     Lut.  331. 

So^  by  bill  by  the  attorney-general  in  the  exchequer,  a  discovery  of 
his  reel  and  personal  estate,  uid  the  grants  made  of  it,  may  be  required; 
for  the  outlawry  is  in  the  nature  of  a  judgment  for  the  king.  iC  upon 
demurrer,  Haiti.  22. 

So,  a  common  person  may  demand  a  discovery  against  an  outlaw  by 
bUl,  to  enable  him  to  take  out  execution.     Hard.  22. 

So,  where  a  man  is  outlawed  in  a  personal  action,  the  king  may  take 
the  profits  of  his  freehold;  as,  the  rent,  com,  grass,  &c.  2  Rol.  808. 
1. 5. 

And  may  grant  to  another  to  levy  the  profits  in  his  name.  2  RoL 
808. 1.  22. 

So^  he  may  make  a  lease  to  the  outlawed  person  himself;  for  he  is 
cq>able  as  a  former.     R.  Mo,  237.    Vide  infra. 

[On  an  inquisition  on  an  outlawiy,  a  term  for  years  cannot  be  sold  by 
the  sheriff;  for  the  profits  only  are  forfeited  to  the  king.  Semb.  Bunb. 
104.]      .  . 

8o,  the  cattle  of  a  stranser,  levant  and  couchant  upon  the  land,  shall 
betaken  as  the  issues  of  the  land.     R.  1  Sal.  395.    5  Mod.  117* 

So,  the  cattle  of  a  commoner,  or  tenant  in  common,  if  his  tide  is  not 
found  by  the  inquisition.    1  Sal.  395. 

S82  So, 
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So^  it  is  the  usnal  coarse  of  the  ezdiequery  to  granl  a  Umm  of  the 
lands  of  the  outkw  to  the  party  who  sues  the  outlawij.  Ca.  Pari.  7% 
Hard.  106      R.  Mo.  237. 

[Ify  defendant  being  outlawed,  plaintiff  gets  a  lease  from  the  crown, 
and  is  obstructed,  he  cannot  have  an  injunction  to  put  him  in  posses- 
sion, but  be  may  bring  tre^ass  for  the  profits,  or  have  an  ejectment 
Sed  Qu.  de  ceo.    Bunb.  261.] 

[The  king,  under  an  outlawry,  or  his  lessee,  may  redeem  a  mcMr^iage. 
Park.  2680 

And  the  lessee  may  take  the  profits  to  the  value  extended,  bat 
not  the  other  profits,  if  they  are  of  greater  value,  before  a  mdim 
inquirendumf  which  finds  the  fiill  value.     R.  Hard.  106. 

So,  the  party  at  whose  suit  he  was  outlawed,  may  obtain  a  gnuit  of 
the  lands  by  privy  seal. 

If  die  lands  of  the  outlaw  are  seftsed,  and  the  inquisition  returned, 
the  outlaw,  by  hb  feo£Bnent  or  sale  aftcarwards,  cannot  defisat  the  kiagi 
&c.  of  the  profits.     R.  1  Lev.  34. 

So,  they  cannot  be  afterwards  extended  by  elegit ^  upon  a  judgment 
before  the  outlawry.  R.  Ca.  Pari.  75.  R.  Hard.  106.  R.  if  there 
be  no  covin.    Sal.  495. 

So,  the  heir  or  feoffee  of  the  defendant  shall  be  bound  by  the  oudaw* 
ry.     1  Sal.  995. 

But  the  king  has  not  the  possession  of  freeh<rfd  land;  for  .he  cannot 
grant  or  lease  generally.     2  Rol.  808. 1.  20.  15. 

Neither  can  he  plough  the  land  to  sow.    2  RoL  808.  L  7.    . 

Nor,  seize  the  land;  for  then,  upon  pardon^ or  reversal  of  the  outr 
lawry,  he  would  be  put  to  sue  livery.    2  Rol.  808. 1. 12. 

Neither  can  he  cut  trees  or  underwood.    2  Rol.  808. 1.  10. 

And  a  man  outlawed  may  make  a  feoffment,  whereby  the  lung  is  d6- 
prived  of  the  subsequent  profits.     2  Rol.  808. 1.  17- 

But  this  is  intended  of  a  feoffment  before  seizure  for  the  king;  1  Lev. 
84.     1  Sal.  S95. 

So,  if  he  levies  a  fine  before  seizure^  the  estate  passes.  R.  1  Lev. 
83.     Ray.  17. 

Or,  makes  a  bargain  and  sale.    Semb.  I  Ley.  38. 

&Of  before  seizure,  execution  may  be  upon  the  land  by  elegii*  Semb» 
1  Lev.  33.     R.  Hard.  75. 

So,  if,  before  the  inquisition  returned,  he  mak^  a  lease  bond^^  tot 
a  valuable  consideration.     R.  Hard.  101. 

^Iind  an  assignment  by  such  lessee,  after  the  inquisition  returned, 
will  be  good.     R.  Hard.  422. 

So,  a  stranger,  having  title  before  seizure^  may  enter  and  maJntain 
an  gectment.     R.  Hard.  176. 

So,  by  a  feo£Bnent  after  seizure,  the  estate  passes  to  the  feofl^ 
though  the  king  shall  have  the  profits  during  the  outlawry.  1  Sab 
995. 

So,  the  lessee  of  lands,  seized  by  outlawry,  shall  account  for  the 
profits  (which  he  might  have  received  without  his  default)  to  ano^er 
creditor  of  the  outlaw,  who  has  an  interest  in  the  land.    Hard*  106. 

Personal  chattels  are  forfeited  and  vested  in  the  kina;  by  the  out- 
lawry before  inquisition  found.      R.  1  Sal.  395.      Vme  Foiftitorei 

(B*.6.) 

But 
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But  chattels  real,  and  the  profits  of  land,  are  not  forfinted,  till  inqui- 
ntion  found.    1  Sal.  395. 

[Where  there  are  two  outlawries  at  different  times,  the  first  inqui- 
sitiou  shall  prevail.    M.  S6  C.  2.] 

[Where  there  are  two  outlawries  on  one  day,  the  first  inquisition  shall 
be  preferred.     P.21C.  2.] 

[Where  there  are  two  inquisitions  on  one  day,  the  first  oudawry  shall 
be  preferred.] 

£  Where  there  are  two  outlawries  on  one  day,  and  both  inquisitions 
on  one  day,  die  first  lease  shall  be  preferred.  M.  22  Geo.  2.  Park. 
85.] 

flUfsoatom  csvitti*    Vide  Pleader,  (2  W  6.) 
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(A)  maifz. 

(A  1.)  What  shall  be. 

If  a  man  steals  goods,  and  being  pursued,  for  fear  of  being  appre* 
bended,  waives  the  goods  out  of  hb  possession,  those  goods  are  said  to 
be  waife.     5  Co.  109.  a. 

So,  if  he  thinks  be  is  pursued,  and  having  the  goods  in  hispossesdoii 
flies,  and  waives  the  goods.     5  Co.  109.  a. 

Or  if,  to  ease  him  in  flight,  he  waives  them.     Stamf.  PL  Com.  186* 

Hiough  the  thief  leaves  the  goods  at  a  common  inn.  R.  2  Rol.  809. 
L  15. 

(A  2.)  What  not 

But  if  a  thief  steals  goods,  and  conceals  them  in  the  ground,  or  other 
secret  place,  and  afterwards  flies,  they  are  not  forfeited  as  waife. 
B.  5  Co.  109.  a.    Mo.  572.     Cro.  £1. 69S. 

Or,  if  he  throws  them  into  the  house  or  manor  of  another,  and  there 
leaves  them  and  flies.     5  Co.  109.  a. , 

Or,  if  a  man  takes  goods  as  a  trespasser,  and  waives  them.  StamC 
PI.  C.  186.  b. 

Or,  if  he  flies  for  fear  of  being  apprehended,  when  he  has  not  the 
goods  in  his  possession.     5  Co.  109.  a« 

So,  if  a  man  is  robbed,  who  had  a  safe-conduct,  tarn  in  bonis  quam 
in  corpore^  and  the  thief  upon  pursuit  waives  them,  those  goods  are 
not  waifes.     Stamf.  PL  C.  186.  b. 

So,  if  a  thief  leaves  a  horse,  stolen,  at  a  common  inn  for  his  meat,  it 
is  no  waife.     I^ .  2  Rol .  809. 1. 1 0. 

So,  the  goods  of  an  alien  cannot  become  waifes.     Pal.  14. 

All  goods  waived  are  forfeited  to  the  king,  and  he  shall  keep  them 
as  his  own,  Stamf.  PL  C.  186.,  for  the  owner  loses  his  property,  be- 
cause he  did  not  freshly  pursue  the  felon.    5  Co.  109.  a. 

And  the  kill's  bailiff,  or  another  in  the  king's  right,  may  sdze 
them.     St.  P.  C.  186.  a. 

But  before  seizure  by  the  king  or  his  patentee,  the  owner  of  the 
goods  may  take  them,  though  it  be  twenty-years  after  the  stealing.  St. 
PL  C.  186.  b. 

So,  after  seizure,  if  he  makes  fresh  siiit,  and  attaints  the  fdon  for  such 
felony.    Ibid. 

And,  by  the  common  law,  this  was  only  when  the  felon  was  attaint 
in  an  appeal  at  the  party's  suit.     St  Co.  109. 

But  now,  by  the  ^.  21  H.  8.  11.  if  the  felon  be  indicted  and  attaint 
by  evidence  given  by  the  party,  he  shall  have  restitution  of  his  goods. 
5  Co.  111.  a. 

So,  if  the  lord  seizes  goods  as  waife,  he  will  not  be  excused  for  mis- 
user, if  there  be  fresh  smt.     R.  2  Leo.  1 92. 

(B)  iSona  fugitittorum  et  in  erigenti.  poieritorum. 

Bonajfigitivomm  are  the  goods  of  him  who  is  found  upon  record  to 
have  fled  for  felony ;  for,  upon  the  presumption  of  his  guilt,  he  forfeits 
all  his  goods,  which  he  had  at  the  time  of  his  flight,  to  the  king.  5  Ca 
109.  a.     St.  PL  C.  18S.  b. 

If 
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IF  the  jury,  who  find  the  flighty  acquit  him  of  the  felony.     St.  PL  C. 
'  188.  b.     5  Co.  109.  b. 

f  Flight,  on  a  charge  of  felony^  induceth  forfeiture  of  floods,  because 
'  he  hath  done  what  in  him  lay  to  stop  the  course  of  pubhc  justice ;  not, 
on  a  legal  presumption  of  guilt,  which  must  be  at  an  end,  on  acquittal. 
Foster,  272.] 

So,  if  it  be  found  by  inquest  before  the  coroner,  that  be  fled,  though 
the  jury,  who  try  him,  acouit  him  of  the  felony  and  also  of  the  flight; 
for  Uie  king  may  hold  to  the  record,  which  makes  most  for  his  advan- 
tage.    St.  PI.  C.  1 83.  b.     5  Co.  1 09.  b. 

And  such  finding  is  not  traversable.     St.  PL  C.  188.  b. 

So,  if  it  be  found  by  verdict  that  an  accessary  before,  or  after,  fled. 
St.  PL  C.  184.  a. 

Or,  by  inquest  before  the  coroner,  that  an  accessary  before  fled.  Ibid* 

So,  if  the  flying  was  only  for  petit  larceny.    Ibid. 

So,  a  man  forfeits  his  goods  by  the  flight  fi>und,  though  he  has  a  par- 
don of  the  felony.     Ibid.  ~ 

Though  the  flight  was  before  or  after  arrest    Ibid. 

Or,  he  was  killed  in  his  flight,  so  that  he  cannot  be  acquitted  or 
atuinted.     St.  PL  C.  184.  a.    5  Co.  109.  b. 

So,  if  a  man^  accused  of  felony,  does  not  appear,  but  process  goes  till 
an  exigent  is  awarded  against  him,  he  forfeits  his  goods,  though  he  be 
afterwards  acquitted ;  for  it  is  tantamount  to  a  flight.  St.  PL  C.  184.  b. 
5  Co.  110.  b. 

Though  there  be  a  fault  in  the  writ  or  count,  for  which  the  writ 
abates.     St.  PLC.  184. b. 

Or^  he  was  imprisoned  after  exigent,  by  which  the  outlawry  upon  it 
is  reversed.    St.  PL  C.  184,  5. 

But  a  man  does  not  forfeit  goods  by  flight  found,  if  he  is  not  after* 
wards  indicted^  if  he  is  afterwards  alive.     St.  PL  C.  184. 

Nor,  if  the  flight  is  found  before  the  coroner,  when  he  has  no  juris- 
diction ;  as,  if  he  finds  the  flight  of  an  accessary  after  the  fact.  St.  PL 
C.  184.a. 

So^  if  he  does  not  forfeit  by  award  of  an  exigent,  if  the  exigent  be 
reversable.     St  PL  C.  1 84.  b.     5  Co.  1 1 1 .  a. 

« 

(C)  OBona  felonum. 

BonafeUmum  are  the  goods  of  any  one  convicted  of  felony;  for  he 
forfeits  to  the  king  all  his  goods  and  chattels,  which  he  had  at  the  time 
of  the  conviction.     5  Co.  1 10.  a. 

So,  a  clerk  convict  forfeits  all  the  goods  which  he  had  at  the  time  of 
conviction,  or  after,  till  purgation  or  pardon.  St  PL  C.  185.  5  Co. 
110.  a. 

So,  now,  when  by  st.  18  Eliz.  7.  after  clergy  allowed,  he  shall  be 
burned  in  die  hand,  and  immediately  deliver^;  he  forfeits  the  goods 
which  he  had  at  the  time  of  conviction^  though  not  such  as  he  had  after. 
R.  5  Co.  1 10. 

^  So^  if  a  man  hefelo  de  se^  he  forfeits  all  the  ffoods  which  he  had  at 
his  death,  if  he  is  foundy^^  de  sehy  inquest  bdore  the  coroner,  or  by 
presentment  before  justices,  who  have  conusance  of  ^ony.  R.  5  Ca. 
llO.b. 

Ss4  By 
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By  grant  of  tbe  gpodsjiigiiivor,  djilan.f  the  grantee  shall  have  the 
debts  and  specialties  of  fugitives,  &c.  as  well  as  other  goods,  thoB^ 
there  are  no  special  words.    2  Rol.  195. 1. 20.    Dub.  2  Leo.  56. 

And  it  shall  be  a  debt  where  the  specialty  was,  not  where  payable. 
R.  2  Leo.  56. 

The  goods  of  fugitives  or  felons  can  only  be  claimed  by  the  king,  or 
by  his  grant.     5  Co.  109, 110. 

And  not  by  prescription ;  for  they  are  not  forfeited,  till  found  upon 
record.     5  Co.  110. 

Yet  a  county  palatine,  which  has  jura  regalia,  may  also  diiim  bo$ia 
Jehn.  by  prescription.     R.  1  Rol.  399. 

If  the  king  grants  to  B.  bonajelonum  qualitercunque  damnator.  of  his 
tenants,  he  shall  have  the  goods ;  if  the  tenant  be  attainted  of  petty 
treason,  as  well  as  otlier  felony.     2  RoL  194. 1.  53. 

Bat  the  grantee  shall  not  have  the  goods  of  those  attainted  of  hi^ 
treason.     2  Rol.  194. 1.  50. 

(D;  iSona  con6«tcata. 

So,  if  the  owner  omits  any  part  of  the  goods  stolen,  in  his  appeal,  they 
are  forfeited  to  the  king  in  respect  of  the  connivance.     5  Cp.  1 10.  a. 

So,  if  he  brings  a  malicious  appeal ;  as,  for  his  goods  which  the  ap* 
pellee  had  by  his  bailment  or  by  finding.     5  Co.  1 10.  a. 

So,  if  a  man  is  indicted  for  stealing  ffoods,  which  were  his  own  goods, 
and  he  disclaims  them,  they  are  forfeited  to  the  king ;  for  capitjlaais. 
St.  PI.  C.  186.  a. 

Or,  if  a  felon  disavows  the  goods  taken  in  his  possession,  and  after- 
wards he  is  attainted  for  other  goods.     Ibid. 

(£)  S^eoHanli. 

(E  1.;  What  shall  be. 

dmnia  qtue  movenl  ad  mortem  sunt  deodanda.  Dy.  77*  b.  5  Co.  1  I0.b. 

And,  therefore  every  beast,  or  thing  moveable  inanimate,  which  occa- 
sions the  death  of  a  man  within  the  body  of  a  county,  without  the  default 
of  himself  or  another,  shall  be  forfeited  to  the  king  as  a  deodand,  to  be 
employed  in  eleemosynam.     3  Inst.  57. 

Though  the  thing  was  not  in  motion  at  the  time,  if  it  be  moveable. 
St.  PI.  C.  20. 

And,  as  well  where  the  man  by  misadventure  falls  upon  the  thing,  as 
where  the  thing  falls  upon  him.     Ibid. 

And  therefore,  if  the  sword  of  B.  is  used  by  A.,  and  another  is 
killed  with  it,  it  will  be  a  deodand.     3  Inst.  57*     H.  33. 

If  a  man  falls  from  a  ship  into  fresh  water,  and  is  killed,  the  ship 
will  be  a  deodand.     H.  33. 

If  he  falls  from  a  horse  when  he  plunges  in  the  water.  Semb. 
2  Rol.  23. 

If  an  animal  kills  a  child  under  fourteen,  viz.  age  of  discretion,  yet  it 
shall  be  a  deodand.    3  Inst.  57-    H.  33.    Per  two  J.  semb.    Ray.  208. 

And  all  things  moving  with  the  thing  which  occasioned  hb  death,  ar« 
vieodand.     St.  PI.  C.  20.  b. 

So,  if  a  man^  riding  upon  a  carriage,  falls  from  it,  and  the  horses 

draw 


Deodand.  683 

drinr  the  carriage  upon  hin,  by  wfaidi  he  dies,  the  faorsot  and  oiffriage 
*m  deodand.    .St.  PI.  C  20. 

So,  if  the  carriage  be  loaden  with  hay,  the  hay  and  the  carriage  are 
deodand.    St.  PI.  C.  20.  b. 

So,  though  he  falls  from  the  carriage  by  the  motion  only  of  one  horse. 
St  PI.  C.  20.  a. 

So,  if  a  man  is  thrown  from  a  carriage  by  overturning,  under  the 
wheel  of  a  wacgon  next  to  it,  and  the  waggon  being  loaden,  goes  oveir 
him  and  kills  mm,  the  carriage,  waggon,  loading^  and  horses  are  deo- 
dands.     R.  1  Sal.  220. 

So,  if  a  horse  throws  a  man  into  the  water,  and  die  whed  of  a  miH 
kills  him,  Uie  horse  and  wheel  are  deodands.  1  SaL  220.  Vide  post^ 
(£2.) 

If  one  tree  &lls  upon  another,  which  causes  the  death  of  a  man,  both 
trees  are  deodands.     1  Sal.  220. 

[But  deodands  do  not  meet  with  countenance  in  Westminster  hidl; 
when  a  jury  has  found  too  little^  the  courts  will  not  interpose  in  favour 
of  the  crown,  or  lord  of  the  franchise  (though  they  will,  if  it  has  fiyund 
too  much  in  fiivour  of  the  subject).     Foster,  266.J 

[Thus  if  A.,  sitting  on  his  waggon,  &]ls,  the  horses  draw  on  the 
waggon,  the  fore*wheel  crushes  his  h^,  and  he  dies,  and  the  ooro* 
ner's  jury  find  the  wheel  only  is  the  deodand,  the  court  will  not  quasb 
the  inquisition.     Foster,  266,  267.] 

[No  man  can  prescribe  to  it;  it  must  he  by  the  king's  grant.  Foster^ 
266.] 

(E  2.)  What  not. 

But  a  thing  which  does  not  move  with  that  which  is  the  cauae  of  the 
death  is  not  a  deodand,  though  it  is  joined  to  it;  as^  ifaman  fidlsfirom 
the  wheel  of  a  carriage,  and  is  killed^  but  the  carriage  does  not  move^ 
the  wheel  only  shall  be  forfeited.     St.  PI.  C  20. 

If  a  man  rails  into  the  water,  and  is  carried  bv  the  water  under  a 
mill,  and  there  pressed  to  death  by  the  wheel  of  the  mill,  the  wheel 
only  shall  be  forfeited.     St  PI.  C.  20.  b.     Vide  infra. 

Ifa  man  falls  from  hi$  horse  upon  a  trunk,  and  breaks  his  head  iqpon 
it,  by  which  he  dies,  the  horse  only  shall  be  forfeited.  St.  PI.  C. 
20.  b.  ' 

If  he  is  thrown  by  the  motion  of  the  horses  from  a  cart  laden  with 
litter,  the  cart  and  horses  are  deodand,  not  the  litter.    Ibid. 

If  thrown  from  a  horse,  by  the  violence  of  the  water,  into  the  river, 
the  horse  is  not  a  deodand.    R.  2  Cro.  483.     Ace.  2  Rol.  23.     Pep. 

136. 

So,  a  tiling  fixed  to  the  freehold  shall  not  be  a  deodand ;  as,  a  door 
or  gate  of  a  house,  forced  by  the  wind  against  a  man,  whereby  he  is 
killed.     Per  two  J.  1  Sid.  307. 

Nor,  a  bell  fixed  to  a  church.  Semb.  1  Sid.  207.  Mod.  Ca.  187. 
1  Lev.  136. 

Nor,  a  sail  of  a  windmill.     1  Sid.  207- 

Nor,  a  mill-stone  or  wheel  of  a  mill.    K.  Mod.  Ca.  187.    D.  Bay. 

97. 
Nor^  a  tree  not  severed,  but  blown  by  the  wind  against  another. 

I  Sid.  207. 

Nor, 
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Nor,  a  thing  consecrated  before ;  as,  a  bell,  which  fidls  upon  a  ringer* 
Cont  St.  PL  C.  20.  8emb.acc.  1  Sid.  207*  1  Lev.  136.  Ray  97* 
Cont.  Dy.  77*  in  marg. 

Nor,  a  ship  in  the  sea,  or  salt  water.  St  PL  C.  21.  a*  3  Inst.  57« 
It.  93. 

So,  if  a  child,  within  the  age  of  discretion,  (viz.  under  fourteen,) 
fidls  upon  a  thing  moveable^  and  is  killed,  it  shall  not  be  a  deodand. 
S  Inst  57. 

Or,  fidls  from  a  cart,  ship,  horse,  &c     H.  83. 

Adeodandshall  be  forfeited  totheking^  or.  to  him  who  claims  by  the 
king's  patent    Dy.  77-  a.  107*  b. 

And  bv  inquisition  befi>re  the  coroner,  it  must  be  found,  that  it  is  deo- 
dand and  the  value.    St  PL  C.  21.  a.     H.  34.    Greenwood,  22. 

(F)  dEiBftrag. 

If  any  man's  catde  stray  into  the  king's  manor. 

So^  if  thqr  stray  into  the  manor  of  any  other  lord,  who  has  title  (o 
estrays  by  prescription  or  grant,  and  continue  there  fi>r  a  year  and  a 
day,  (being  proclaimed  at  the  next  markets  and  churches)  without 
challenge,  the  property  is  vested  in  the  lord.  Brit.  Ca.  17.  Bend. 
pL27. 

A  swan  may  be  an  estray.     1  Rol.  878. 1.  SO.    7  Co.  17- 

So,  if  cattle  stray  into  the  manor  of  A.,  and  within  the  year  stray  to 
the  manor  of  B.,  and  continue  there  for  a  year  and  a  day,  and  are  pro- 
claimed, B.  shall  have  them  as  estrays.    1  Rol.  878. 1.  4>0. 

So,  if  the  first  manor  was  the  kins's  manor.  Qu.  1  Rol.  878. 1.  40. 
.  So,  if  A.  leases  his  manor,  in  which  an  estray  was,  before  the  year 
expired,  and  then  the  year  and  day  expire,  the  lessee  shall  have  it, 
and  not  the  lessor ;  for  he  had  the  custody  only  during  the  year,  and 
the  property  vests  in  him  who  has  the  custody  at  the  end  of  the  year  and 
day.     R.  12  Ck>.  101. 

So,  if  a  stranger,  within  the  year,  takes  the  cattle,  and  puts  them 
into  the  manor  again  as  his  own,  and  they  continue  there  for  a  year  and 
ia  day,  they  will  be  an  estray.     Semb.  1  Rol.  879. 1.  S. 

But,'  if  it  does  not  continue  in  the  manor  for  a  year  and  a  day,  witln 
out  challenge,  it  will  not  be  an  estray ;  as,  if  the  lord  puts  it  into  a  place 
out  of  the  manor.     R.  Pal.  486. 

.  Though  it  continues  for  three  quarters  of  a  year,  and  then  continues 
in  another  manor  or  land,  to  which  it  strayea,i  for  the  residue  of  the 
time. 

And  the  lord  cannot  retake  it,  if  it  strays  into  another's  land  befi>re  the 
year  expires ;  for  no  property  is  vested  in  him  till  after  a  year  and  day. 
Bro.  Estray,  11.  Cont  12  Co.  101.  R.  that  he  may,  if  the  other 
does  not  seize  it  as  an  estray.     Hut.  67. 

So,'  if  the  lord,  or  his  baili£^  does  not  seize  it  as  an  estray,  it  shall 
not  be  so ;  for  that  begins  the  property,  and  the  lord  may  chase  it  out 
of  his  land  if  he  pleases.     R.  Hut  67. 

So,  cattle  which  come  for  common,  cannot  be  estrays,  though  they 
continue  there  above  a  year  and  day.     Bro.  Estray,  IS.        ^ 

Nor,  the  king's  cattle,  which  come  into  the  manor  of  another  fi>r  a 
year  and  day,     1  BoL  878. 1.  35. 

So, 
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So,  it  will  not  l>e  an  estray  by  the  common  law,  though  it  continues 
for  a  year  and  day,  if  it  be  not  proclaimed  at  the  two  next  markets^  at 
least  upon  market-days.     Bro.  Estray,  3,  4,  5.  10. 

And  at  two  markets  within  the  same  county.  Semb.  1  RoL  878.' 
K  47. 

And  also  at  two  parish  churches.     Semb.  Cro.  £1. 716. 

So,  if  the  lord  uses  cattle  taken  as  an  estray,  by  riding,  work,  &&  he 
will  be  a  trespasser  ab  initio.  R.  2  Cro.  147.  Vel.  96.  1  Rol.  879. 
1. 15.     12  Co.  101. 

^  Soy  a  custom  allq;ed.  to  put  cattle  taken  as  an  estray  into  a  moor, 
part  of  the  manor,  and  there  fetter  them,  if  they  are  unruly,  is  not  good. 
R.  1  Rol.  879. 1.  2i. 

But  using  an  estray  for  necessity  is  justifiable ;  as  to  milk  a  cow. 
R*  1  Rol.  879.  1. 20.     2  Cro.  148.     12  Co.  101. 

To  put  fetters  upon  a  colt,  which  cannot  be  otherwise  kept  within 
the  fences.     Per  Tanf.     1  Rol.  879*  1.  SO.    Hut.  67.    Winch.68. 
124. 

So,  he  may  put  it  in  his  stable.     Hut  67* 

So^  if  the  owner  challenges  the  cattle,  seized  and  proclaimed  as 
an  estray,  within  the  year,  the  lord  may  detain  them  till  reasonable 
amends  are  tendered  for  his  pasture.  R.  1  Rol.  879.  1. 35.  Bro^ 
Estray,  1.     12  Co.  101.     Hut.  67. 

And  the  detainer  is  justifiable,  if  he  does  not  tender  reasonable 
amends,  though  the  lord  demands  what  is  unreasonable.  1  RoL  879;r 
1.  40. 

Yet  the  owner  may  take  upon  an  offer  of  amends,  though  he  does  not 
tender  a  certain  sum.     R.  Sal.  686. 

If  the  lord  dies  before  the  year  expires,  and  afterwards  the  estray 
continues  in  the  manor  for  the  year  and  day ;  yet  the  executor  of  the* 
lord  shall  have  it,  and  not  die  heir ;  for  when  the  year  is  expired,  the 
property  relates  to  the  seizure.    Mo.  11. 

After  seizure,  the  lord  shall  be  charged  for  trespass  done  by  an  estray. 
Hut.  67. 

And  he  shall  have  a  replevin,  if  a  stranger  takes  it.    Ibid. 

Or,  trespass.     Winch.  68. 

(G)  QTrea^ure-tcotte. 

Treasure-trove  is  when  a  man  finds  coin  or  plate,  of  sold  or  silver* 
the  owner  whereof  is  not  known,  then  it  belongs  to  the  ling*  St  PI. 
C  39.     5  Co.  108.  b.     S  Inst.  132. 

If  it  is  found  in  the  ground^  a  wall,  or  other  place.  S  Inst.  182. 

So^  it  may  belong  to  another  by  prescription',  or  the  king's  giant. 
Ibid. 

But  it  is  not  said  to  be  treasure-trove,  if  it  be  other  metal  than  gold 
or  silver.    Ibid. 

Or,  if  it  be  found  upon  the  land,  and  not  imder  groundj  in  a  wall, 
&c.     St.  PI.  C.  39. 

Nor,  if  the  owner  can  be  known.    Ibid. 

Though  the  owner  be  d^ ;  for  his  executor  or  administrator  shall 
have  it.     St.  PI.  C.  39.  b. 

He 
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He  who  -Gnds  treasure  ought  to  me  notice  thereof  immediately  to 
die  king's  bailiff  &c.  or  coroner.     St.  PI.  C.  40.  a. 

And  the  coroner  may  inquire  of  the  treasure  firand)  and  by  wfadoi* 
Si.  PL  C.  40.  a.  49.  50.  b. 

(H)  (Jpineier. 

(Hi.)  Of  gold,  or  silver. 

By  the  common  law,  all  mines  of  gold  or  silver  within  the  realm  be- 
long to  the  lunff ,  whether  they  are  within  the  lands  of  the  kin^  or  of  a 
sul^ct.     R.  Pi.  Com.  913.  SS6. 

Though  they  are  not  mentioned  in  the  st  1 7  Ed.  2.  de  pnerogaiiva 
regis :  for  there  are  several  of  the  king's  prerogatives  not  mentioned 
there.     V\.  Com.  822.  a. 

So,  all  mines,  of  copper,  tin,  lead,  iron,  or  other  base  metal,  in  which 
aUquid  auri  out  argerUi  habet^f  for  such  are  royal  min^.  R.  per  nine 
J.  three  cont. 

If  the  gold  or  silver  does  not  exceed  the  base  metal  in  value.  Fl* 
Com.  3S6.  b. 

And  the  r^orter  makes  a  quaere,  if  the  gold  or  silver  are  not  of 
greater  value,  otherwise  the  king  will  have  all  mines.  Pl«  Com. 
340.  a. 

So,  liberty  of  digging  and  carrying  away  the  ore,  and  all  neoenaiy 
incidents,  belong  to  tneking.    PI.  Com.  336. 

And  though  we  king  grants  lands  in  which  mines  are,  and  all  mines 
in  them;  yet  royal  mines  do  not  pass.    R.  Pi.  Com.  336.  b. 

[In  a  grant  of  lands  from  the  crown,  if  there  is  a  bare  reservation 
of  royal  mines,  without  right  of  entry,  the  crown  cannot  grant  lioasce 
to  another  to  search  for  such  mines ;  but  if  they  are  once  opened,  it  can 
restrain  the  grantee  from  working  them,  and  work  them  itself,  or  grant 
licence  to  another  so  to  do.    2  Atk.  19.] 

But  the  king,  by  apt  words,  may  grant  mines  of  gold  or  silver,  or 
other  metals  mixed  with  cold  and  olver,  to  a  subject,  and  sever  thcipi 
from  the  crown.     R.  PI.  G>m.  336.  b. 

As,  if  es  certa  sciential  &c.  he  grants  to  a  stranger  all  mines  which 
he  has  in  the  land  of  B.,  for  the  words  cannot  be  satisfied  but  by  royal 
mines  there.     Per  Dyer^  PI.  Com.  337«  a. 

And  now,  by  the  st.  1  W.  &  M.  sess.  I.e.  30«  s.  4.  no  mine  of  cop- 
per, tin,  iron^  or  lead,  shall  be  taken  to  be  a  royal  mine,  though  gold 
or  silver  may  be  extracted  out  of  the  same. 

And  by  the  st.  5  &  6  W.  &  M.  6.  the  owner  of  any  mine,  wherein 
is  copper,  tin,  iron,  or  lead,  may  work  the  same^  thouffh  claimed  to  be 
amine  royal ;  provided  the  king,  or  any  claiming  under  him,  paying 
in  thirty  days  after  ore  laid  on  the  banks,  fdr  all  clean  and  merchant- 
able ore  of  copper  16/.  per  ton ;  of  lead  9/.  per  ton  %  of  tin  and  iron 
405.  per  ton^  may  have  such  ore  $  excq>t  tin  ore  in  the  ooiintieB  of 
Devon  and  Cornwall. 

(H  2.)  The  stannaries. 

So,  the  mines  of  tin  in  Cornwall  are  the  revenue  of  the  prince^  as 
duke  of  Cornwall.    2  Rol.  171.  (K).    Vide  in  Courts,  (L  I^  &c) 

WAIVER, 
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Vide  Baron  amd  Feme,  (R— S  4,  &c.— T).— PIbadib,  (R  15.) 


WALES. 
(A)  CQalftP. 

(A  1.)  Fart  of  the  dominions  of  England,  p.  697. 
(A  2.)  Subject  to  its  laws.  p.  63?.  , 

(A  3.}  ShaU  have  its  proper  counties,  p.  638. 

(fi)  (CQI^at  ptocetfti  8pe0  to  (CQaletf  out  of  tlie  toavttr  of 
tSUtBtminstUt. 

(B  1.)  Mandatory  writs,  p.  638. 
(B  Si )  Capias  uUagahm.  p.  639* 

(C)  mtat  vtott»fi  Ooe«  not  go  tliittiet*  ^639. 
(O)  CrlaliK  tdr  lanOiei,  &c.  in  COaIe0.  p.  640. 

(A)  (Daaleier. 

(A  1.)  Part  of  the  dominions  of  England. 

Wales  was  always  feudatory  to  the  Idngdom  of  Eagland.  « Insl.  196. 

,  Heid  of  the  crown,  but  not  pared.    P«  Cook,  1  Rol.  2*7.    S  RoL 

39 

And  therefore  the  Idngs  of  Wales  did  homage  and  «w«»e  fealty  to 
H.  2.  and  king  John.    Brad.  Hist.  299.  380.  480. 

So,  to  H.  8.    Brad.  668.  .  rw  i 

And  llEd.  1.  upontheconquestofLeuelhnpnnceorkuiffof  Wales, 

that  principaKty  became  a  part  of  the  dominion  of  the  realm  of  Eng- 

hmd.     2  Inst.  195.     4  Inst.  289.  •       ^      j      v-j  ♦    ♦!.« 

And  by  the  st.  Wallise,  12  Ed.  1.  it  was  annexed  and  united  to  the 

crown  of  England  tanquam  partem   corporis  tjusdem.     4  Inst.  240. 

1  Van.  SCO.  400.    2  RoL  29.     2  Mod.  Ca,  140. 
And  by  the  st.  27  H.  8.  26.  reciting  that  it  was  al^ys  mcorporatod 

and  unit«l,  it  is  enacted,  that  the  dominion  of  Wales  shdl  continue  for 

ever  incorporated,  united,  and  annexed  to  the  nahn  of  En^d. 

Yet  if  the  St.  Wallise,  made  at  Rutland  12  Ed.  1.  was  not  an^act  of 
parliament  (as  it  seems  that  it  was  not),  the  incorporation  made  thereby 
\na  only  mvaaon  jure  feudaliet  mm  jure  proprietat.    Van.  414. 

(A  2.)  Subject  to  its  laws. 
Wales  before  the  union  with  England  was  goTemed  by  its  own  prc^r 
laws.    Vau.  SCO.  399.    Ci-o.  Car.  247.    Jon.  265. 
Biit  by  the  st.  of  Rutland,  12  E.  1 .  the  king  says  /«g«  «/  contuetu^tus 
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partium  iUarun /eeimus  reciiarif  quilms  intellect,  guasdam  de.concUw 
jfrocerum  delevhrnOf  quaidam  permisimus^  quasdam  correximus,  et  alias 
adjieiend.  decrevimus.    Vau.  400. 

And  since  laws  made  in  England  bind  people  in  Wales  (as,  in  Ire- 
land) ;  if  it  be  named,  but  not  otherwise.     Vau.  SOO.  400. 415. 

And  now,  by  the  st.  27  H.  8. 26.  all  in  Wales  shall  have  and  inherit 
all  liberties,  riffhts,  privileges,  and  laws,  in  this  realm,  and  all  other  his 
majesty's  dominions,  and  dl  other  his  majesty's  natund-bom  subjects. 

And  shall  be  inheritable  to  manors,  lands,  &c.  in  Wales,  m  the 
same  manner  and  after  the  form  of  the  Ejiglish  laws,  without  divisioa 
or  partition,  and  not  after  any  tenure  or  form  of  Welsh  laws  and 
customs. 

And  that  the  laws  and  statutes  of  this  realm,  and  no  other,  shall  be 
had,  used,  and  executed  in  the  said  dominion  of  Wales,  in  like  maimer 
as  in  this  realm,  or  as  by  this  act  shall  be  further  established. 

And  therefore  the  statutes,  then  made  or  afterwards  to  be  made,  are 
all  induced  into  Wal«^.    Vau.  215. 

(A  3.)  Shall  have  its  proper  counties. 

By  the  st.  W.  12  Ed.  I.  there  were  six  counties  erected  in  Wales, 
m.  Anglesey,  Carnarvon,  Merioneth,  Flint,  Carmarthen,  and  Cardigan. 
4  Inst  239. 

But  the  st  34  H.  8. 26.  mentions  Glamorgan  and  Pembroke  also  as 
antient  counties. 

The  marches  of  Wales  were  lordships  lying  between  the  counties  of 
Ei^land  and  Wales,  and  not  in  any  county.    Vau.  415. 

By  the  st  27  H.  8.  26.  and  34  H.  8.  26.  Wales  was  divided  into 
twelve  counties ;  for  several  lordships  marchers  were  annexed  to  divers 
shires  in  England,  and  several  to  counties  •f  Wales  (viz.  to  Salopi 
Hereford,ana Gloucester,  iu  England ;  and  to  Glamorgan, Carmartbeo, 
Pembroke,  Cardigan,  and  Merioneth,  in  Wales),  anclthe  residue  were 
erected  into  five  new  counties,  viz.  Monmouth,  Brecknock,  Radnor, 
Montgomery,  and  Denbigh,  of  which  Monmouth  was  annexed  to  the 
realm  of  England,  and  the  four  others  to  the  dominion  of  Wales. 

(B)  (DQtat  proce0]Bi  goeiei  to  maUg  out  of  tbe  (oort0 

of  mzstminfittt. 

(B  1.)  Mandatory  writs. 

To  all  the  dominions  acquired  to  the  crown  of  England  some  of  toe 
king's  writs  run ;  as,  mandatory  vnrits  out  of  chancery.    Vaa*  401* 

Such  as  writs  of  safe-ponduct.     Ibid. 

Writs  of  protection.    Ibid. 

Ne  exeat  regnunu     Vau.  402. 

De  leproso  amavendo.    Ibid. 

De  apostata  capiendo.     Ibid.. 

So,  a  writ  of  error.     Ibid. 

So,  a  certiorari  lies  to  the  justices  of  the  jmnd  sessions  in  Wales  to 
remove  an  indictmept  for  felony  to  B.  R.  R.  2  Cro.  484.  1  Rol-  ^^^ 
1.  5.  Dub.  Cro.  Car.  331 .  1  Rol.  395.  L  7.  Dub.  1  Mod.  64. 68. 
R.  1  Vent  93. 146.  R.  2  Rol.  29.  R.  Sal.  146.  Smb.  2  Mod- 
Ca.  136^145.    Vide  post,  (D). 
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[So»  from  the  quarter  sessions.    4  Burr.  2456.] 
8o^  a  habeas  corpus  to  remove  a  person  indicted  there.    R.  2  Mod. 
Ca,  137. 

(B  2.)  Capias  titlagatunu 

S09  a  capias  tdlagatttm  always  goes  directed  to  the  sheri£  of  Wales ; 
for  it  is  in  the  nature  of  a  mandatory  writ.     Vau.  397>  414. 

By  the  St.  1  Ed.  6.  10.  all  writs  of  spedd  capias  tdlagaiam,  single 
capias  utlagatumf  fiofi  tnolestandum,  and  all^pther  process  for  or  against 
any  person  outlawed,  may  be  directed  to  the  sheriff  of  any  of  the  coun- 
ties in  Wales. 

(C)  (DQbat  proce00  Doe0  not  go  tfiittier. 

But  the  union  of  Wales  to  the  kingdom  of  England  bythe  st  Walliae^ 
12  Ed.  1.  or  by  the  st.  27  H.  8.  26.  does  not  subject  Wales  to  the  ju- 
risdiction of  the  courts  of  England.     Vau.  400.  415. 

And,  therefore,  generally,  ireve  domini  regis  rum  cwrrit  in  Wallia* 

[Breve  domini  regis  de  latiUU  non  currii  in  Wallia.  1  Wils.  19S. 
Doug.  218.  contra.] 

An  original  writ  in  real  actions  does  not  run  in  Wales.     Vau.  417. 

And  though  real  actions  for  a  seigniory,  lands,  church,  8cc.  in  die 
marches  of  Wales,  were  brought  and  tried  in  an  adjoining  county  before 
the  st*  27  H.  8. 26.  yet  since  fliat  statute  they  are  not  used.  Vau.  417. 
Vide  post,  (D). 

-   So,  an  appeal  does  not  lie  in  the  county  next  to  Wales  for  a  murder 
committed  in  Wales.     R.  Cro.  Car.  247. 

So,  an  indictment  in  Wales  for  felony  in  the  same  county  shall  not  be 
removed  by  certiorari  to  be  tried  in  the  county  adjoining.  Dub.  Cro. 
Car.  24b.  381, 2.    Semb.  2  Mod.  Ca.  137.  140.    Vide  ante,  (B  1.) 

[So,  civil  proceedings  shall  not  be  removed  by  certiorari  from  the 
courts  of  great  sessbns,  without  special  cause.    Doug.  751.  n.] 

So,  a  person  indicted  for  murder  in  Wales  may  be  removed  by  habeas 
corpus^  and  tried  in  die  next  English  coun^.     Vide  post,  (D). 

So,  judicial  process,  as  a  capias  ad  satisfaciendum^  oxJierifaciaSj  upon 
a  judgment,  does  notgo  to  a  sheriff  of  Wales.  R.  in  C.  B.  Godb.  214. 
R.  cont.  per  three  J.  2  Mod.  10.     Ace  Vau.  397.  417. 

Though  it  be  upon  ajudgment  in  B.  R.  R.'cont  in  B.  R.  2  BuL 
156,  7.  Per  Dod.  2  Cro.  484.  Semb.  cont  per  three  J.  but  Twisd. 
ace.  ^d  therefore  nothing  done.    2  Sand.  193.     1  Lev.  291. 

Nor,  a  scire  facias  upon  a  judgment  against  an  heir  and  tertenants. 
R.  cont.  per  three  J.    2  Mod.  10.  but  Vau.  ace.  397.  417. 

Nor,  a  scire  facias  against  bail,  who  live  in  Wales.  R.  cont.  in  B.  R. 
S  Bui.  64. 

Nor,  K  testatum  scire  fadas.    Dub.  1  Lev.  291. 

So,  if  the  defendant  dies  after  judgment  against  him  in  Wales,  and 
A.  takes  administration  to  him  in  London,  the  judgment  in  Wales  shall 
not  be  removed  by  certiorari  to  B.  R.  or  C.  B.  to  enable  the  pbuntiff 
to  take  a  scire  facias  out  of  the  superior  court  against  the  administrator. 
R.  Cro.  Car.  34. 

(D)  Ctfalt( 
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(D)  Crffllur  foe  IanD0,  &c.  in  WieUg. 

Real  acticMis  for  a  seigniory  or  barcHiy  within  the  marches  of  Wales, 
shall  be  brought  and  tried  in  the  oounty  widiin  England  next  to  sach 
•eignioiy  or  iMtrony.     Vau.  412.    Vide  Actbn,  ( N  2 .) 

And  this  seems  founded  upon  an  antient  statute  now  lost  Vau.  40i. 

S09  by  the  st«  26  H.  8.  6.  justices  of  peace  and  gaol  delivery  in  oonn- 
tfea  adjoining  to  Wales  may  hear^  &c.  all  felonies  (and  their  accessaries) 
committed  in  Wales. 

And  this  is  not  repealed  by  the  st.  34  &  55  H.  8.  26.  that  jad«s  of 
Wales  may  hold  pleas  of  the  crown,  and  shall  inquire,  &c.  of  au  cri« 
minal  offimces  committed  within  their  limits ;  for  the  king  has  a  con- 
current jurisdiction.    2  Mo.  Ca.  145. 

And  therefore,  a  person  indicted  there  for  murder,  after  a  natte  fro- 
itqui  upon  the  indictment  there,  was  removed  by  habeas  corpus  to  Here^ 
ford,  and  there  indicted,  and  tried  and  convicted,  and  after  juc^;inent 
against  him  in  B.  R.  executed.     R*  2  Mod.  Ca.  136 — 145. 

[Judges  of  assize  in  adjacent  English  county  have  concurrent  jurisdic- 
tSon  in  felonies,  with  the  grand  sessions,  through  all  Wales,  and  not 
in  the  lordships  marehors  only.    Str.  553.] 

[Habeas  corpus  may  be  granted,  without  affidavit,  to  remove  a  pri- 
soner indicted,  to  take  his  trial  in  the  adjacent  English  county.  Str. 
9.45.] 

But  trial  in  the  next  county  for  lands  in  Wales  extends  only  to  a  seig- 
niory  or  barony  within  the  marches  there.     Vau.  412. 

It  does  not  extend  to  an  indictment  or  appeal  for  murder  or  other  fe- 
lony there,  which  shall  be  tried  in  the  grand  sessions.     Br.  Jon.  255. 

After  issue  joined  a  venire  Jacias  shall  be  awarded  for  trial. 

And  it  may  be  returnable  the  day  after  the  teste ;  for  the  process  shall 
hepk  die  in  diem  in  the  same  sessions.     R.  Cro.  Ca.  179. 

[If  there  be  a  bill  of  receptions  to  the  rejection  of  evidence  in  the  court 
of  great  sessions  in  Wales,  and  on  error  in  B.  R.  the  evidence  be 
deemed  admissible,  the  court  of  B.  R.  ^1  award  a  venire  de  novo  mto 
the  next  English  county.    2  T-  R.  125.] 

If  there  be  a  bill  in  the  grand  sessions  against  A.  and  B.,  to  which 
A.  who  lives  there  appears,  if  B.  upon  service  in  London  does  not  ap- 
pear, his  land  in  Wales  may  be  8e(]^uestred.    Dub.  2  Mod.  Ca.  374* 

[By  St.  18  Geo.  d.c  51.  if  plaintiff  in  personal  or  in  transitory  action, 
where  the  cause  arises  in  Wales,  and  is  tried  in  the  next  English  coun- 
tv,  does  not  recover  by  verdict,  debt  or  damsj^  to  10/.,  and  judge  cer- 
tifies that  defendant  resided  in  Wales,  at  service  of  mesne  process,  judg- 
ment of  nonsuit  shall  be  ente^'ed,  unless  judge  certifies  that  the  tide  of 
land  was  chiefly  in  question,  and  the  cause  proper  to  be  tried  in  Eng- 
lish county.  Plaintiff  is  to  have  his  damages  out  of  defendant's  costs ; 
the  verdict  is  a  bar  to  other  actions  for  the  same.] 

[If  plaintiff  an  attorney,  by  attachment  of  privilege,  sue  a  defen* 

dant  resident  in  Wales,  for  words  spoken  there,  and  Jay  the  venue  m 

the  Welch  county,  (in  order  that  the  cause  may  be  tried  in  the  next 

English  county,)  and  the  judge  at  the  trial  certi^  that  the  defendant 

was  resident  in  Wales,  &c.  that  fiic^  thus  certified,  maybe  suggested 

on  the  judgment  roll,  in  order  to  entitle  the  defendant  unddrthis  statute 

to  enter  a  judgment  of  nonsuit.    6  T.  R.  500.] 

Cove- 
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[Covenant  for  not  levying  a  fine  is  a  personal  action  within  the  Webb 
judicature  act.     1  Nl  R.  267.] 

{Herefordshire  is  the  next  adjoining  English  eounty  to  South,  Salop 
to  North  Wales,     2  M.  &  S.  270.] 

[Justices  shall  not  make  deputies  but  for  calling  courts,  taking  fines, 

[King  ma^  nominate  deputy,  in  case  of  sickness  of  justice.] 

'There  may  be  special  juries.] 

^Justices  mav  appoint  persons  to  take  affidavits,  and  recognizances.] 
{The  ^rround  ol'  a  judgment  in  one  of  the  courts  of  great  sessions  may 
be  questioned  in  an  action  on. that  judgment    Doug.  6.]] 
Vide  more  concerning  Wales  in  Action,  (N  2.) 


WAR. 

(A)  (Eeiar.  p.  641. 

(B)  ^ecdtce  of  tge  btng  fn  W  tnar. 

(B  1.)  By  tenure,  p.  641. 

(B  2.)  By  contract  p,  642. 

(B  3.)  By  commission  of  array,  p.  642« 

(B  4.)  What  arms  every  one  may  keep.  p.  642. 

(B  ^.)  Remedy  against  a  deserter,  p.  642. 

(B  6.)  But  the  king  cannot  charge  the  subject  for  the 
levying  of  forces  without  authority  of  par- 
liament, p.  642. 

(B  70  Nor,  for  maintenance  of  the,  forces,  p.*  643. 

(A)  COar. 

The  king  has  power  to-  make  war  and  peace.    Vide  in  Prserogative, 

(Cl.) 
How  soldiers  are  to  be  levied  for  the  land  or  sea  service.  Tide  in  Prse- 

rogative,  (C  2.)    '    • 

Command  of  the  forces.     Vide  Prserogative,  (C  .S«) 
£rection  or  raisins  of  forts.     Vide  Prserogativc^  (C  4.) 
After  war  declared,  a  proclamation  issues  to  notify  it 

CB)  ^erbtce  of  tbe  btnof  in  W  ttiat. 

(B  1.)  By  tenure. 

MavuU  jgrlnceps  to  be  served  by  iiis  own  subjects,  xather  than  by 
otbers,  in  his  wars.     Co.  L.  69.  a. 

By  the  st.  7  Ed.  1.  it  belongs  to  the  king  to  defend  all  force,  &c» 
^  and  the  earls,  barons^  &c.  are  bound  to  aid  their  sovereign  at  all  sea- 
sons, if  need  be. 

.  If  the  king  makes  a  voyage  royal  into  Scotland,  &c.  whosoever  hoicks 
^uerhodxaA  mtliiare  ought  to  be  with  the  king  weU  arrayed  for  the  war 
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iox  forty  days,  and  so  fro  rata^  if  heiiolde'by  «  mofiety,  &c.  of  a 
knight's  fee.     Lit.  s.  95. 

And  a  knight's  iee  was  conxputed  not  -by  the  quantity,  tmt  by  Ihe 
value  of  his  land ;  for  30/.  per  annum  was  a  knighf  s  fee.  Co.  L.  69.  t. 

(B  2.)  By  contract. 

So,  the  king  by  iudeoture  inrolled  in  the  exchequer  jnay  ooatmct 
with  a  knight,  8cc.  who  has  tenants,  &c.  uii  die  country  for  so  many 
men  £&r  suc4i  a'  time  to  serve  kbe  king  in  his  w,ars.     Co.  L.  71 .  a. 

And  the  def)arliu'e  of  a  soldier  wer  muattf  >  &c.  wmm  felony  by  the 
St.  18  H.  6.  19.  (wbich  is  now  of  no  force,  because  ettoh  formufnHite 
is  disused).     Co.  L.  71.  a.     R.  6  Co.  27.  a.     Vide  Justices,  (8.  8.) 

(B  3.)  By  commission  of  array. 

So,  the  king  may  issue  a  commi^ion  of  array,  to  raise  soldiers  pur- 
suant to  the  direction  5  H.  4.     Semb.  2  Rush.  1229 — 1233. 

(B  4.)  What  arms  every  one  may  keep. 

So,  by  the  st.  Wint  13  £d.  } .  6.  every  man  diall  have  in  his  boost 
harness  to  keep  the  peace  according  to  the  ancient  assise,  viz.  he  that 
hath  under  405.\p^r  annum,  gis-arms,  knives,  and  less  weapons;  and 
he  tlmt  hath  under  40  marks  in  goods,  swords,  knives,  and  less  wea- 
pons ;  he  that  bath  above  Ms>  and  under  Si.  per  annum,  a  sword) 
bow  and'arrows,  and  a  knife ;  tf  above  5/.  per  anmira,  a  doublet,  iron 
breast-plate,  sword  and  kniCe  &  b^  tbiMt  hath  10/-  pfif  aoiiuoii  and  20 
jpmrk^^n  gppdsi  an  hauberge, .irpa  bren^l-plate,  sword,  $nd  knife;  be 
that  hath  above  15/.  per  anouip^  wd  40  niarks»  an  horse,  besides  the 
hauberge,  8cc. 

And  by  this  statute  4  view  of  armour  shall  be  by  two  constables  twice 
a  year. 

By  this  statute  and  the  articles  of  inquisition  thereon  34  Ed.  1«  in- 
qyiry  shall  be  made,  if  the  people  have  weapons  in  their  houses  accord* 
ing  to  the  quantity  of  their  lands  and  goods. 

But  by  the  st.  I  Ed.  3.  5.  none  shall  be  chargiad  to  aim 
otherwise  than  he  was  wont  to  be. 

[Vide  in  Justice  of  Peace.] 

(P  5.)  Remedy  against  a  deserter. 

By  the  comipon  lawi  if  a  soldiert  after  receiving  the  king's  irt|^^ 
departs  from  the  serylp^  pppn  a  certificate  by  the  captaia  to  cbanoAry) 
a  writ  goes  to  the  king's  seijeant  at  arms  ad  capiaid.  conduct.^  &C' 
2  Inst.  SS. 

The  receiving  pay  as  a  soldier,  subjects  the  receiver  to  military  ju' 
risdiction.     2  rf  Bl.  69.] 

Or,  9  writ  to  the  sheriff,  ad  arrestai\dum  B.  quipecuniqm  recepitM 
profieisceiidum  in  obsiquium  domini  regis^  et  non  est  prqfecius.  2  Inst* 
53.  .  .     '  , 

O  6.)  But  the  king  cannot  chwge  the  subject  for  the  levy- 
ing of*  forces  without  autnority  of  parlia^ient. 

But  by  the  st  1  Ed.  S«  7*  confirmed  by  the  st  4  H.  4.  J  8.  wberetf  con- 
missions  were  granted  to  lavy  men  €»f  armsy  and  convey  them 'to  ^ 
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king  at  the  charge  of  the  sl)ire,  it  was  enacted,  it  shall  be  done  so  no 
more.     Vide  Parlifoleilt,  f  H  22.) 

</Vnd  20  Ed.  3.  the  king  confiripe(|  th^^  ordinance,  that  the  satge^ 
^h^IlnptbecHpw^for.arA^^^    SRp).  173.L4..  ....,.,.,_..> 

'By the 8^  2$  Ed.  3,  8.  np  man, shall  'be,compeUed_^o  n^d  m^  of 
arms,  &c  if  it  hfi  not  by  comhion  consent  in  parliament,  unless  they 
hold  by  such  service.    Confirmed  by  4  H.  4.  13. 

fB7.)  Nor,  formaintenance  of  the  forces. 

So,  by  the  st  3  Car.  (being  a  petition  of  right)  it  was  compluned 
that  soldiers  and  mariners  in  divers  counties  have  been  dispersed,  and 
the  inhabitants  against  thefr  ^itl^  c6hi{i^lled  to  receive  them  into  their 
houses,  and  to  suffer  them  to  sojourn  ther^,  land  it  was  prayed,  that  the 
people  may  not  be  so  burtbened  in  time  to  come ;  to  which  the  king 
iiiWWefefl,  Soit'liMpfdit  cbrfie  est  dHiti. 

By  the  st.  1  Ed.  3.  7.  no  commissions  shall  be  awarded  to  prepare 
men  of  arms,  and  eonvey^diem  to  the  Icing  in  Scotland,  or  elsewhere, 
itt  the  charffe  of  the  shires. 

By  the  st.  18  Ed.  3.  7.  meti  of  lirms,  8cc.  chosen  to  go  in  the  king's 
service  out  of  England  shall  be  at  the  king's  wages  from  the  day  they 
depart  out  of  the  counties  till  tfiey  Ve'ttirii. 

So,  by  the  st.  1  Ed.  3;  5.  none  shall  be  compelled  to  go  out  of  his 
«hire,buton  necessity,  and  sudden  coming  of  strange  enemies,  and 
then  but  as  usual. 

Vide  more  concerning  war  in  Discent,  (D  6.) — Justices,  (K  4.)— - 
Officer^  (K  4.)— Praerogativ^  (C  J,a:c.) 


WARD. 

Vide  GuARDiAK,  (k  1,  &'e.)— ^**^o<»^Tivii  (l3^&.) 


WARDEN. 

*  •  * 

Saianim  of  tfre  Cinque  I^oru.     Vide  Franchises,  (E  3.) 


of  t^eJFIert«     [Abiirdinnot  be  filed  ^inst  hxtk  m  vacation. 

2  Mars.  49.  6  Taunt  347.  2  Mars.  54.     6  Taunt.  352.]  Vide  Chan- 
4sery,     (B  8.) 


WARDMOTE. 

Vi8e  toURTs,  (b  (5.) 

— ,  —  «  -    • 

WARRANT. 

Vide  Forcible  E^t^v,  (D  18,  Jd,}-<-I)HFU80NlikNT,  (ft  6>&c.) — 

PiXAOiiR,  (3  K  26.)— (3  M  is.) 

T<  '2  WAR- 


6i4  WAST. 

t 

WARRANT  OF  ATTORNEY. 

[The  rule  which  requires  that  an  attorney  on  the  part  of  a  prisoDer 
should  be  present  when  a  bond  and  warrant  of  attorney  are  executed 
by  him,  only  relates  to  persons  in  custody  on  mesne  process.  1  T,  R. 
715.]  # 

Vide  Amendment,  (E  1, 2.)— Attorney,  (B  7,  8.) 


WARRANTY. 

Vide  Garranty. 

■ 

raanaittia c^srtae .    Vide  Garranty,  (K  1.)— Pleadsr, (S  N  1,  ftc) 


WARREN. 

Vide  Chase,  (D— F)- 


WAST. 

(A)  (DQatft,  bg  tlie  common  latn. 

(A  1.)  Prohibition  of  wast.  p.  645. 
(A  2.)  Action  of  wast.  p.  645. 

(B)  ma0U  bs  tbe  custom  oflLonDon. 

(B  1.^  Wast  lies.  5.  646. 

( B  2.)  And  writ  of  estrepement.  p.  646. 

(C 1.)  ma0t,  dp  tfie  0tatute  of  (Eflouc.  5. 

(C  2.)  By  whom  it  lies.  p.  647. 
(C  3.)  By  whom  not.  p.  648. 
(C  4.)  Against  whom  it  lies.  p.  649. 
(C  5.)  Against  whom  not.  p.  651. 

(D  10  mm,  to&at  0ban  be. 

(D  2.)  In  houses,  p.  652. 

(D  3.)  I©  gardens,  &c.  p.  654. 

(D  4.)  In  land,  meadow,  &c.  p.  654. 

(D  5.)  In  wood,  &c.  p.  655. 

(E)  (DQliat  0f)aU  not  tie  tiMjKt. 

(E  1.)  In  respect  of  the  value,  p.  656. 
(E  2.)  If  the  place  be  not  deinised.  p.  657. 

*  (ES.)Or, 


Wast,  by  the  common  law.  645 

(£  S.)  Or,  demised  without  impeachment,  p.  657. 
"(E  4.)  If  done  by  default  in  the  lessor,  p.  657. 
(£  5.) '  Or,  by  tempest  or  enemies,  p.  658. 

(F)  jpenaltp  for  toaBt. 

(F  1.)  Done  by  guardian  in  chivalry,  p.  658. 

(P  2.)  Done  by  tenant  by  curtesy,  dower,  for  life,  or 

for  years,  p.  658. 
[(F  S.)  Action  in  the  nature  of  waste.]  p.  659. 

(A)  Wiui,  i){i  tbe  cammon  lalD. 

(A  1.)  Prohibition' of  wast 

By  the  oommon  law  a  prohibition  might  be  awarded  against  a  tenant 
in  dower,  or  guardian  in  chivalry,  for  prevention  of  wast  by  tbedi. 
2  Inst.  299. 

So)  against  tenant  by  the  curtesy.     Cont.  2  Inst.  145. 

And  such  prohibition  lay  quia  timet,  before  wast  committed. 

So,  if  a  writ  of  right  or  other  action  is  brought,  andpendente  /t/^the 
tenant  commits  wast,  a  writ  of  estrepement  shall  go.    ^  R.  Dal.  1. 
»,  if  error  be  to  reverse  a  common  recovery.     R.  Cro.  El.  774. 
}f  a  prohibition  of  wast  lay  by  the  patron  against  the  parson,  vicar, 
to  prevent  wast  in  the  glebe  or  church-yard. 

And  the  st.  35  Ed.  I.  ne rector prostemat  arboresincameterio  was  only 
affirmance  of  the  common  law.     R.  1 1  Co.  49  b. 

So,  it  lay  agiunst  a  bishop,  abbot,  prebend,  &c 

So,  if  the  mcumbent  commits  wast  in  die  glebe  or  lands  of  the 
rectory  pender^e  lite  in  quare  impedit,  a  prohibition  shall  be  granted. 
R.  Hob.  36. 

So,  since  the  st  of  Marlb.  24.  it  lies  against  a  lessee  for  life,  or  for 
years.    2  Inst.  146.. 

So,  a  prohibition  lies  now,  since  the  st  of  Gloucester,  5.  where  it 
would  lie  at  common  law.    2  Inst.  299. 

Prohibition  of  wast  was  by  a  writ  directed  to  the  sheriff  commanding 
him,  ^(uod  non  permittat  quod  K*  facial  vestum,  &c.    2  Inst.  299. 

And  thereupon  the  sheriff  might  take  the  posse  comitatus,  and  pre« 
vent  wast     2  Inst.  299. 

But  now,  by  the  st.  W.  2.  14.  it  is  ordained,  that  no  writ  of  prohi- 
Intion  shall  be  awarded  for  the  future,  but  a  writ  of  summons.  2  Inst. 
146.  389. 

» 

(A  2.)  Action  of  wast. 

So,  by  the  common  law,  after  wast  committed^  an  action  lies  against 
tenant  in  dower^  or  guardian  in  chivalry. 

So,  against  tenant  bv  the  curtesy.    2  Inst.  145.  SCO. 

And  It  lay  against  all  tenants  in  dower,  by  the  common  law,  or  by 
cnstonit  ad  ostium  eccUsia,  ex  assensupatris,  or  de  la  pluis  belle.  2  Inst. 

303. 

So,  against  a  guardian  in  riffht  or  in  deed.    2  Inst  305. 
By  grant  of  a  subject^  or  ofthe  king.    2  Inst  305* 
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6^,  '  wast;. 

Soi  against  a  guardian  in  spcage,  a$  well  a$  in  chivalrv;  Jlnst  135. 
305/    F.N.B.'^;'E:    Cont.TOL.54.a.  ^' 

But  by  the  common  law,  wast  did  not  lie  against  lessee  for  life  or  tor 
years ;  for  it  was  the  laches  of  .the  lessor,  t|iat.be  didnot  provide  against 
wast.     2  Inst.  299.  145.     5  Co.  13.  b. 

So,  it  does  not  lie  by  the  assignee  of  the  heir  against.tenant  hy  cur- 
tesy, or  in  d9wer.    2  lu^f,  3p  1  ^ 

But  wa^tdo^^i^Qt  lie^  iq^apciefif  dem^f^e,  b^psf^f^  th^  cpurt  upon 
default  at  tiie  grand  distress  cani^o.t.maKe  a  wrjt.tp^the  sheriff  to  go  to 
the  place  wasted.,  according:  to  the  st.  W..  2.  *14.     2  Saiyl*  254. 

(B)  (GQa0t,  bp  tte  tumm  of  ILonDon* 

(Bl.)  Wast  lies. 

So,  by  the  custom  of  London  wast  lies  at  the  common  law  for  wast  Iq 
houses  there.     2  Inst.  299.    ' 

'And  now,  since  the  st  of  Glo.  5.  wast  lies  there  in  cases  withto  that 
statute  as  well  as  in  others ;  for  though  the  statute  gives  an  action  for 
wast  in  cases  where  it  did  not  lie  before,  and  gives  al^  treble  damages 
et  locum  vesiatum^  yet  it  does  not  take  away,  the  jurisdiction  of  any  court 
which  \3ef0re  held  plea  of  wast.    2  Inst.  299.     R.'2  Sand.  254. 

(B ^. )  And  :writ :of ie3tre|)jepaieat. 


in  the  suit,  or  miev  pendpUc  placitOy  orjudici^l,  granted,  by  th^^co^ 
and  directed  to  thesheriil;  the  party,  or  both.  .  2  tnst.  328. 

And  .this  was  explained  by  the  st.  ot  Glo.  13-  which  enacts,  that  if  a 
plea  be  moved  in  London  by  writ,  the  tenant  shall  not  com^)jt  wasto/i; 
estrepement  of  the^  tenement  denianded,;  apd  i(hie  dp;  the  mayor  apd 
bailifis  shall  cause  it  to  be  kept  at  tne  suit  of  the  dem^c^aqt. 

And  now.  by  the  st.  Glo.  IS.  it  lies  to  prevent  wast  pendente  vhafOj 
and  it  judicially  li^sues  out  ot  tii^^cp.ui^t  where  tn9  action  is  dep€;n^g||| 
2  Inst.  328.^ 

*  So,  ej^trepemcnt  lie?,  in  all  real  actipn^  where  damages  arej^cpyered^ 
2  .los^.,  328..  '  * 

~  So,  in  real  actions,  though  no  damages  are  to  \}^,  r^coy^red.,  Smb*. 


2. Inst,  328,, 

A|^4  agamst  ever 
So,  against  nis  fe 


rery  tenpijt.. 
igainstliis  leoIFee,  vouchee,  prayee  in  aid.     2  Inst.  328^ 
So,  against  the  tenant  and  a  stranger.     Ibid. 
So,  it  lies  in  scire  facias  upon  a  fiaeancl  xccov^iy,  quid  juris  damai, 
.attaint,  though  no  land  |is  demande^.     Ibid. 

'And  if  the  land  escheats  pendente  placltOi  the  writ  of  estrepement  ex- 
tends  to  it.    .2  Inst..  329-^ 

In  estrepement  tne  tenant  shall  not  have  his  ace :  for  it  is  in  natur^of 
a  trapass.     2  Inst.  328. 

'  AiieV  estrepement  delivered  to  thesherifi^  he  may  resist  him  who  at- 
tempts wast,  and  tijke  tl^e  ppwc  COOT (/a^i^^,  and  innprison  him,  if  neces- 
sary.    2  Ipst.  329./"  '  ''      •'.»«••(.-...-.. 

Sach 


Wasty  hy  the'statuk  ofGhuc.  5.  60 

9nth*  wit  is*  Unlya  pirohibition  from  committiiig' Wait;  fttid'th^pttHie^' 
mi^  plead  upon  the  attachment.    Ibid. 

By  virtue  of thb  writ- the plaidtiffrecdvenr datnagesfor  llie  w^t com- 
mitted pendente  placito*    Ibid. 

So^  upon  estrepement  after  judgment^  thottghnopt^hibitidn  b^fbre 
delilfered.    Ibid. 

But  in  estrepement  pendente  platiib^  thd  plaiftiti£p  doe*  not'  recover 
damages^  till  the  pritieipal  suit  is*  determined.     2  Itifit.  326: 

Nor,  damages  for  Wast  committed  by  a*  straiiger  peridentfe  pUuntdi 
without  the  pnvity  of  the  tenant.     Ibid. 

Ih*  Wast  the  plaintiff  does  nor  recover  damages  for  the  wast  pendente 
plmoitoi  btit  the  plaintiff  must' hate  a  writ'oPe^repem^nt.    2  Inst;  329*. 

If  the  defendant  commits  wast  after  a  writ'of  estrepement,  the  plaldtiiP 
TBOBv  declare  on  the  writ  of  ^trepementl     Mo.  lOOi 

To  the  declaration  in  a  writ  of  estrtypefUeni,  the  delbtidant  may  plead 
no  wast  committed.     Ibid. 

If  it  be  found  by  verdict  in  8<  writ  of  e^trep^menti*  that  the  defendant 
hasrcotmditted  wiast,  the pliuntiff shall  bave  judgment,*  and  rttoover  da^ 
mages  and  costs.    Ibid. 

(C  1.)  mm,  bg  tt)e  statute  of  (01out«  5. 

iCdd  now*by  the  St  6  Edi  1.  5.  a  man  rii^'  bftve  a  writ  of'Wtet  iti' 
dMfcery  agaitMt  a  mM,'  who  holds  by^the  laW  of  Eriglatrd,  or  \tt  other 
ififmiter,  for  term  of  life^  or  yeaOts,  or  in  dow^r;  and  He  who  sb&llb^ 
atttiiJitkl  of  wast,  sh^alt  lose  the  thhrg  Which  be  has  wasted,  and  make  sa- 
tisfaction of  tl-e^le  of  what  the  wast  shall  be  taioed  'al' 

And  by  st.  W.  2.  IS  Ed.  11  14.  i^olilbition  of  wa^t  is  tliken  aWay, 
and  a  writ  of  sttnMnort^'giTenfdf' ail'wa^ti 

Bynhe  St  of^Marlb.  52  H.  3. 25.  aH  fArrti^S  wete  prohibited  to  ctftn- 
mit  wast,  and  this  was  the  firsrst^tute  against  theti&r.    2  Inst  145; 

Alidthereftve,  since  thfb' statute,  if  the  lessee  for'life  orTorvettrd  had 
committed  VblMta^y  or  pfetmissive  wast,  he  shbuld  answer  full  xlam^^geis. 
2li«9tl45.     Vide^postj  (F2.) 

By  the  st.  W.  2.  13  Ed.  1.  22.  if  there  are  joint-tenants  or  tenants  In' 
conmion,'  aad'on^  commYCs  wast,  thie  other  may  have  a  writ  of  wa^t, 
whei^nponf  thedefendant^hViIIhave  hii^  eie(;t?cm  to  h^ve  partition  aAd' 
xAf&loctm'vestiauM'fHt  his  shtftte,  ot  to  find  Surety  that  hie  will  not  take 
midve  than  hid  ^proportion.    2  Inst  403.     Co.  L.  200.  b. 

Ahd:  this  extends  to  joinfc-tettants,  &c:  only  for'  life.  2  In^t:  402j 
Co.  200.  b. 

BM  ifddestitot  eltt^nd  t6  wast  in  catfle,  house,  or  oth\sr  place  for  ha* 
biftidon.    2liist.  402i 

Ner,  to  wa^l  in  i^ -d^ebouse.     Co.  L.  20tf .*  b. 

Nor,  to  wast  by  one  pl^rcener.    Ibid. 

(C2.)  By-whoniitliefe. 

Wkst  is  always  supposed,  to  the  disherison  of  the  plaintiff,  and  there- 
fore it  shall  be  brought  by  him-  who  has  the  immediate  reversion,  or  re- 
mainder, in  fee,  or  in  tail.     Co.  Li.  SS*  a.' 

A  man  who  claims  tba  inheritance  by.  puKhase,  may  have  wast,  'as 

T  t  4  well 
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well  as  if  he  claimed  by  descent^  though  the  statute  speaks  ooly  of  iiifa&* 
riton.     f  Rol.  896.  L  44. 
.  So,  he  who  chums  in  remaiader.     2  Rol.  825- 1-  25. 

So,  a  lordy  who  has  the  inheritance  by  escheat.    2  Rol.  825. 1.  SO. 

The  grantee  of  the  king  upon  attainder.     Co.  Ent  699.  a. 

So,  he  in  reversion  or  remainder  in  tail,  as  well  as  in  fee.  2  RoL 
825. 1.  25.     Hut  1 10.    2  Inst.  302. 

So,  if  tenant  in  comraoa  leases  for  years  his  part  to  his  companion, 
he  may  have  wast,  and  recover  a  moiety  of  the  place  wasted  and  of  the 
damages.     Per  two  J.  Mo.  71* 

So,  he  who  has  the  inheritance  may  join  another  with  him,  who  has 
not  an  estate  of  inheritance,  in  an  action  for  wast;  as,  husband  and 
wife  may  have  wast,  where  the  reversion  or  remainder  is  to  them  and 
the  heirs  of  the  husband.    2  Rol.  825. 1.  41. 

So,  if  the  reversion  be  granted  to  A.  and  B.  and  the  heirs  of  B.,  they 
may  join.     Co.  L-  53.  b. 

So^  a  surviving  parcener,  and  the  husband  of  another  parcener,  being 
tenant  by  the  curtesy^  may  join  in  wast.  Co.  L.  53.  b.  Dub.  per 
Treby,  Lut.  803. 

So,  two  joint-tenants  for  life,  and  to  the  heirs  of  one,  may  join.  Cd. 
L.  53.  b.  42.  a. 

So,  it  is  sufficient,  if  the  plaintiff  has  the  immediate  inheritance  at  the 
time  of  the  action,  tiiough  he  had  not  at  'the  time  of  the  wast,  or  will 
not  have  by  possibility  after ;  as,  if  tenant  for  life  or  years,  remainder 
for  life,  &c.  commits  wast,  and  afterwards  B.  in  remainder  dies,  or 
surrenders,  the  reversioner  shall  maintain  wast.  Co.  L.  54.  a.  2  RoL 
829.  1.  10.  25.     Mo.  887.     R.  5  Co.  76.    Jon.  51.     All.  82. 

So,  if  a  lease  for  life  or  years  was  made  to  A.  remainder  to  A* per 
dutervie:  for  both  estates  are  in  the  lessee.     2  Inst.  301. 

So,  if  the  mesne  remainder  or  reversion  for  life  was  without  impeach* 
mentofwast.     R.  Jon. '51.     2  Cro.  688. 

So,  if  the  remainder  for  life  be  upon  a  contingency,  before  the  con- 
tingency happens,  the  reversioner  may  have  wast.    R.  Al.  82. 

Or,  if  there  are  contingent  remainders  or  uses,  before  they  come  in 
esse.     R.  Al.  83. 

So,  if  the  remainder  be  only  for  years,  the  reversioner  shall  have  wast, 
notwithstanding  the  mesne  remainder.     Co»  L.  54.  a*    2  Inst.  301. 

[The  person  next  entitled  to  an  estate  of  inheritance  after  the  tenant 
in  possession,  may  maintain  an  action  of  wast,  notwithstanding  the  inter- 
vention of  a  term  for  years  between  his  estate  and  the  estate  of  the  tenant 
in  possession.     D.  Ld.  R.  327.] 

[Where  an  estate  of  freehold  intervenes,  he  cannot.     D.Ld.R.  327.] 

So,  if  a  lease  be  made  by  him  in  reversion  to  commence  at  a  future 
day  *,  for  this  is  only  a  future  interest.  Co.  L.  54.  a.  2  RoL  829. 1. 30. 

(C  3.)  By  whom  not. 

But  wast  does  not.  lie  by  him  who  has  not  the  immediate  inherit* 
ance  in  him  ;  and  therefore,  if  a  lease  be  to  A.  for  life,  or  years,  re- 
mainder to  B.  for  life,  wast  does  not  lie  by  him  in  fee,  so  long  as  the 
estate  of  B.  continues.  Co.  L.  54.  a.  R.  Al.  81.  2  RoL  829.  L  10. 
25.     Per  two  J.  Mo.  18.    R.  2  Cro.  688.    2  Inst.  301. 

So,  if  a  lease  be  to  A.  for  life  or  years^  and  he  in  revi^rsion  grants 
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JVast,  by  the  statute  ofGlouc.  5.  64^ 

the  reversion  for  life  to  B.  daring  the  continuance  of  the  estate  of  B.,^ 
he  shall  not  have  wast 

So,  if  he  grants  the  reversion  for  years,  he  shall  not  have  wast  dn* 
ring  the  term.     Co.  L.  54.  a*        ^ 

So,  if  tenant  in  tail  by  fine  grants,  or  bargains  and  sells  toHan  sieUunt 
suum^  the  grantee  shall  not  have  wast ;  for  he  has  no  inheritance.  R. 
3  Leo.  60.     Vide  Estate,  (B  S3.)  * 

Though  he  is  tenant  in  tail,  with  remainder  in  fee;  for,  though  the- 
grantee  has  the  fee,  there  is  a  mesne  estate-tail.     R.  3  Leo.  60^ 

So,  wast  does  not  lie  by  tenant  in  tail  after  possibility.  2  Rol.  825. 
LSI. 

Though  wast  was  committed  before  the  death  of  husband,  or  wif^ 
upon  whom  the  issue  were  to  be  begotten.     Mo.  18. 

So,  if  there  be  tenant  for  life,  remainder  to  husband  and  wife  in 
special  teil,  remainder  to  the  heirs  of  the  husband,  and  the  wife  dies 
withoQt  issue,  the  husband  shall  not  have  wast.     Dub.  Mo.  IS. 

Soj  wast  does  not  lie  by  him,  who  had  not  the  inheritahce  in  him 
aC  the  time  of  the  wast  done;  and  therefore  it  does  not  lie  by  an  heir 
ibr  wast  in  the  time  of  his  ancestor.     2  Inst.  305. 

Nor,  the  successor  of  a  sole  corporation ;  as  bishop,  archdeacon, 
parson,  &c,  for  wast  m  the  time  of  the  predecessor.  2  Rol.  824. 1. 43* 
49.     R.  1  Rol.  432. 

Nor,  a  younger  son,  for  wast  in  the  time  of  his  elder  brother,  who 
died  before  actual  seisin,  whereby  he  makes  his  title  as  heir  to  his  fa- 
ther.    2  Rol.  825. 1. 10. 

Nor,  grantee  of  a  reversion  for  wast  before  his  grant 
Or,  aiter  the  grant  of  the  reversion,  and  before  attornment.   2  Rol. 
825.1.15. 

Nor,  the  grantor,  for  wast  after  grant  of  the  reversion,  and  before 
attornment     2  Rol.  825.  1. 15. 

Nor,  a  lord  by  escheat,  for  wast  before  the  escheat    2  Rol.  825. 
1.6. 
.  Yet  wast  lies  by  the  surviving  joint-tenant,  for  wast  in  the  life  of  his 
companion. 

And  by  a  surviving  parcener,  for  wast  in  her  sister's  time.  2  Inst. 
305. 

So,  wast  does  not  lie  by  him,  who  has  not  the  same  estate  continu- 
ing in  him,  which  he  had  at  the  time  of  the  wast  committed ;  as,  if  a 
reversioner,  after  wast  committed,  aliens,  and  retakes  an  estate  to  him- 
self and  his  heirs,  he  caimoc  aftcarwards  have  wast,  which  consists  in 
privity.     Co.  L.  53.  b. 

So,  if  he  grants  the  reversion  to  the  use  of  him  and  his  wife  and  the 
heirs  of  himself.     Co.  L.  53.  b. 

(C  4.)  Against  whom  it  lies. 

Wast  by  the  common  law  was  only  against  tenant  by  the  curtesy, 
in  dower,  or  guardian.     Vide  ante,  (A  2.) 

And  now,  by  the  st.  of  GIo.  5.  it  lies  also  against  lessee  for  life,  er 
years.    Per  auter  w>,  quamdiu  se  bene  gesserit,  S^c.     2  Inst  301. 

But  it  is  usually  brought  upon  the  statute  against  the  tenant  by  the 
curtesy.    F.  N.  R  60.  K. 

So,  it  lies  against  a  devisee  for  life^  or  for  years.    %  RoL  826. 1. 25. 

So» 


<^ 

SiliiJftAcbQsMfi  for  life^iryaafiB  bo  fovfetted'  to  the  king  finr 
&C.  wagt  lies  against  the  king's  grantee,  though  he  comes  in  tHe  pasH* 
£ai^  Co.  2  BoK  StW.  U  20.    Z  BoL  20.. 

If  tenant  for  life  or  for  years  assigns  his*  estate^*  wast  lies  against  tbr? 
turigpoefor  wnst  done  afterv  the  assignmentt    Go.  L.  54^  a.     R.  Gro. 

So,  if  lessee  makes  an  underlease  to  B'.who'oammitBi^^nst,  on  actiAm 
liai^y^'nstthiro. 

If  tenantiby  cnrceqfvor  inidoiver  assigns  his  estate,  andf  the  heir  bo»* 
fonoon after tha'amgnmeotigrontsrhis renrenion,  the graoteefllnU.have 
wast  against  the  assignee  for  wast  afterwards  committed ;  for  the  pii«* 
▼jt^isgpoeu     Gq4Im*BU£u     2rIn8t.30U 

If  tenant  in  tail  after  passilnlity;  assigns*  hift.ettale^ .  wast  lieai^gainBf 
hilQ.    2  Ipst.  SOA.'. 

If  teQant«by.tbe.Qnrtesy/maUe»4i  lease  for  years^  anditbe 
confirms  it, .  andltenanl  by.  the-  cmtetfi-^iea^t  waste  lies^againsti  the  h 
%(ye»rs.    2.  Inst.  302^ 

S9t  if  tenant  for  life'or'yettT8>as8ign8^.eoQcefiling.  the  treesy-and'the* 
assignee  cuts  them  down^  wasti  lies  againat  jwd.    2.  Inst  302.     2-  Rob 

So^  if- a  lord  enters^upon  bis  villein^  wastilks^againsthiniifor  wastf 
afterwards,  though  he  comes  in  in  the  post  Co.  L.  44&it  »  2  Insti  SOU 
£^,  it  lies  against  an  OQCUfHUBt.     Co.  L.  .54i  a*     2  Int;  301 1 
Though  he  taiaes,  as  special  oocnpamli    Oo.L.54f.  ai 
So,  against  him,  who  takes  a  term,  as  exeootOB,.or'adHiaistratOit 
2  Inst  302.     Ca  £ot.  893^  69^1 

3^,  ag^in^t-an  eK«ciilorf<2tf •^on^tfr^'of'a'iterm.     Ili.3iMod2  93* . 
Wast  shall  be  brought,  generally,  against  him  who  commit&4he  wastt' 

'    And  therefore,  if  lessee  for  life  or  for  y^ais  ooainiM»iwaast>  anolfiaftM** 
waid^  aasigps  his^eatate  to  another,  wast  Iks  .agBinat  him  in  'the  tewet. 
2  RoL  829. 1. 45.     2  Inst  302. 
Soy  if  ;a  guardian  conimits  waa^aiid  aAerwaidsgnntiB  oven  faia  ward. 

2  Rol.  829. 1.  50.     Cont  Co.  L.  54. 

So^  if  graiiAee;ofaitenant  foelife'or  yeassupooricondition-conuftits 
wast,  and  afterwards  the  lessee  enters  ior  the  condition  broken.  Can 
]^54vai    2jn6t3a2< 

30,  it  liea  against  tenam /lar  otf^vf^i*  or  fevycarsy  i]i:>the  /^mn^nftKi 
die  d4ath  of  ith&cesteique  vie^  offithia  termrezpiredj  2.Rok8dO.  L*  3f  14) 

So^-  against  !an-  eKecnIeri  who .  ooomks  -mMi  snA  then '  assenlaf toivi^ 
deriseoftheterm.  5,Co.  12.  b. 

3p>  jBgainst  a<sucx)essoivfor  wastibgrduaipvedecessaD  deposed^  ^sntMb'ti 
he  is  alive.     2  Rol.  827. 1. 40. 43. 

So,  against  a  husband^  who  has  a  term  as  survivor^  for  wast  during 
the  coverture.     Co.  L.  54;  a. 

But  (the  notion  shell  be.against/teDant^)^  thexnrtssy,  .in  ddwer/for 
life  or  for  years,  though  wast  bfe conumttod  bytaatranger.  CbtdL' 
M»  a^.    2.1nsl.'  1 46.    2  B»h  82 1 ;  1. 5. 

Though'  tke<  lessee  be^  an. infant^  feniemo«ert,-.&cc  Co;*L.  549 »s 
2;Jnsl»303. 

Though  a  stranger  disseises  the  lessee^  and  commtta  wast  .2  Roli^21^ 

UlO*.    &aJjeOo2644 

Though 


Wast,  hy  therstffpt^qf  Glouc.  5.  (^]^ 

"il^^uffb  the  l^sfe  eafeqffs  a  stfEmger  upon  cpoditioni  who  o^iiiits 
wastj  anayterwfsril;. il}^ less/sp  efitex^  ror, t^e con^iuon  broken.  2  j$pl. 
828.1;  25.  .- 

'  Ihio^igh  the  w^was  fftr  cga^ipg  dowp  timber  mjjon^a  coptrapt  with, 
tenant  in  tail  in  his  lifetime.     R,  Hard.  96. 

So»,irB.  has  com^non  of;qstovers  in  a  w/x)d;demisedj^  and  ii%  taiLiQg^^ 
his  estovers  he  commi^.wast>,aq.actioq  lieSfagglnst  thejesfeej  for  ^^ 

wjjLa  stranger  fqr  t^iis  RurRfts^.    2^RoL.82,l,  LIS, 

bo,  if^a,ipqm^coffmil!^was\,  wJier^^Uis  sqyerejgn  is  gji^rdian.  2JE^. 
82U1,30. 
"  ir  tenant  in  dower  be  of  a  manor,  and  a  copyholder.  comp[iit$  w^^  ' 

^In^t.  Sp3.  ....  ^      , 

Sv^,  if  tfip.^t,  by  qurt^j-,,or  15  dourer,  assigps  I)i$  ^tate  t^.B.  w^igt 
commits  wast^  an  action  hes  by.thel^ir.affains^  thetenac^by  ciir^y,joxi 
MWi^Wf  * .  fo^.^hftrp.. ^  a  Jf  iv?^yi  betw^n  toem.     Co.  I,.  54.  a.. 

Afx4  it,i^Vi§t  b^  a^^jnst  them, , a^.d,not  against.the  assignee.  2,Ift»k 
301. 

So,  by  the  st.  1 1  H.  6.  5.  wast  lies  against  the  pernor  of  the  profits^ 
though  he  has  as$igp^  .1^  pstateu     2;Ii^t.  S02< 

An4  thqugh ,  t^iere  be  an  assigqmei^t  by  th^  assignee,  it  lies  agnjpst 
the  assignee  who  took  the  profits.     R.  5  Co.  77.  b. 

Ap4  ^y-  ^^°^  i9^;*emaind^r,  as  w^  a|  by^him  in  reversion.  R.  5  Cd. 
77.  b,       .  .  •         ' 

JSq,  if  th^re  b^  Joint-tenants  of  ai\  estate,  fiir  life  or  years,  and;G(PV? 
commits  wast>  an  action  lies  against  both ;  ^  but  tb^  treble  damages  sl^ 
b^  rf  covered  ,only  a^nst  him  who  committed  the  wast.    2  IbsU  50^ 

So,  if  they  are  joint-tenants  of  a  ward,  and  one  commits  wast  Co, 
X^«  dv.  a. 

Iffi^e  joipt^tepajrt jenj^r?  info  religjon, .  wast  Ufi?  ag^W*  hh  cqw^^ 
pion  alone.'     2  RoL  828.  1.  S8« 

^,.Hj|i^tliie?,ag|ii^t  hu^h^,  a^vl  wife  for,wafft.co?jMBttt(^  by, the 
wife  before  coverture.     2  Rol.  827. 1.  20. 

Qi;,.  for  wfljst,  cpfpmit)te(l  duflij^cp.yertyre,  wjiep.^.e  hu^bml  h  s^ifiei 
or  possessed  in  right  of  his  wife,  or  jointly  with  his  wife.     2  Rol-  827^ 

1.5.16^1^-    qr9.  i;u..3§.7, 

(C  5.)*  Aggiinsli.whom  not;. 

B«tiflhfi.ldng»  teDan^/<»i;}i&.ojrj^Ss,.^cpn)py^.^ 
not  lie  against  him ;  for  the  king  is  not  .witbift  ^l|e  st^  pi4jilq^.fi^ . 

And  Uierefoce^itaa  iesUt(^/QrJiif90Ajre^(9^))^  fQriii^Ued(Q.tb.ekjpg/or 
teeasouy  &c.  wast  does  not  lie.ag^^(uttW.kjng,r    INfo,  d^^-* 

If  tenant  hy  curtesy,  or  in  dower,  or  for  life,  dies  after  wast  com- 
mitted, wastdoes^ot  Jie  agaipstto^x^iSUt^'Or  .adiimJ^^tQr,    2  ^1, 

828.  I.  34. 

So,  iflessee  .for..y^a»  ^  aflAr,  wa$t.c<Nmpitt^n.tbpYig)i  .tl|^  term 
goes  to  his  executor  or  administrator.     2  Inst.  302. 

So,  if  an  abbot,  &c.  guardiw»..cpnmic^wa$tMfl  :d^>icast.4oe»  pot 
lie  against  his  successor^    2^.Rq1w  8g7.  !•  ^Oc  ^ 

Ifa  woman,  tenant  in  dower,  takes  husband,  who  commits  wast,  ap4     "* 
then  tkt  wife  difiB^.  wast dotf  JiQk}io.0g4UisK  4k^  Jipi)bm4«.  2  .^1-  ^87. 
1.  22. 


65«  WAST. 

So,  if  the  wife  was  tenant  for  life;  for  the  husband  was  seised  injure 
uxoris.    Co.  54.  a.    2  Inst.  301.     Semb.  Cro.  EL  S57- 

So,  wast  does  not  lie  against  a  goardian  in  socage ;  for  he  may  have 
account.     Co.  L.  54.  a.     Cont.  2  Inst  135.  305.    Vide  ante^  (A  2.) 

Nor,  against  tenant  by  statute-merchant,  staple^  recognizance,  or 
elegit ;  for  the  conusor  may  have  a  venirejaeias  ad  computandmn^  and 
recoupe  in  damages.     Co.  L.  54.  a.    2  Inst.  302. 

Nor,  against  tenant  in  tail  after  possibili^.    Co.  L.  54.    2  Inst.  302. 

Nor^  against  lessee  at  will.     5  Co.  13.  b.     Cro.  £1.  777*  784. 

So,  wast  does  not  lie  against  tenant  for  life  or  years  without  im- 
peachment of  wast. 

Soj  if  tenant  for  life^  without  impeachment,  leases  for  years,  wast 
does  not  lie  against  the  lessee  for  years ;  for  his  estate  is  derived  from 
him,  who  was  dispunishable.     R.  Jon.  51. 

So,  if  a  lease  for  life  or  years  be  without  impeachment  of  wast  for 
two  years,  wast  does  not  lie  after  the  two  years  expired  for  wast  during 
those  years.     Mo.  18. 

(D 1.)  mMX,  toliat  jBtftall  be. 

Wastj  destruction,  and  exile  of  villeins,  are  all  prohibited.  Co.  L* 
53.  b. 

So,  wast  contams  also  exile ;  for  though  the  st.  of  Marlb.  23.  roeaks 
of  wast,  sale,  and  exUe ;  yet  the  st.  of  M*  c.  4.  W.  2.  14.  and  me  st. 
of  Glo.  5.  mention  only  wast  and  destruction,  and  exile  is  comprehen* 
ded  under  the  general  word  wast.     Co.  L«  53.  b. 

Wast  is  i^oluntary,  or  actual  wast^  and  permissive  wast.  Co«  L«  53.  a. 

(D  2.)  In  houses. 

By  the  st.  Marlb.  23.  and  st.  Glo.  5.  it  appears  that  wast  may  be  done 
in  houses. 

And  therefore,  if  the  lessee,  &c.  pull  down  the  houses  demised,  it  will 
be  wast.    Co.  L.  53.  a. 

So,  if  he  suffers  a  house  to  be  uncovered,  whereby  the  timber  decays. 
Co.  L.  53.  a. 

Though  the  timber  be  not  thereby  thrown  down.    2  Rol.  815. 1.  31. 

So,  if  the  house  was  uncovered  at  the  commencement  of  the  lease; 
yet  it  will  be  wast,  if  the  lessee  pulls  it  down^    Co.  L.  53.  a. 

Or,  if  it  was  ruinous  at  the  commencement,  and  he  suffers  it  tabe 
more  ruinous.     2  Rol.  818. 1.  2. 

So,  if  the  lessee  sufiers  staUuncida  ante  ostium  to  be  uncovered  wher^ 
die  timber  thereof  ^becomes  rotten,  it  will  be  wast.     R.  2  RoL  814. 

1.  25. 

Or,  glass  windows  to  be  broke,  or  carried  away.  Co.  L.  53,  a.  R. 
it  Co.  63.  b. 

Or,  the  wainscot,  benches,  doors,  furnaces,  &c,  fixed  to  the  hcHise. 
Co.  L.  53.  a. 

Though  they  are  fixed  by  the  lessee  himself  by  nails,  screws,  or 
otherwise.     R.  4  Co.  64.  a.     R.  Mo.  177.    Cont.  per  Dod.    1  Rol. 

216. 

So,  if  he  permits  the  walls  of  a  house  to  be  decayed  for  want  of  plasr 
tering,  whereby  the  timber  is  rotted.     R.  2  Rol.  816.  L  50. 
'  Or^  the  chambers  of  the  house.    R.  2  Rol*  816*  L  45* 

Though 


Wast,  what  shall  be.  65S 

Though  the  timber  be  not  thereby  rotted.      Semb.  2  RoL  817. 1. 1. 

So»  if  lie  does  not  scour  a  mote,  &c.  whereby  the  groundsel*  &c.  is 
dectfyed,    R.Ow.  43. 

So,  it  will  be  wast,  if  the  walls  are  suffered  to  be  decayed,  though 
the  timber  was  in  decay  at  the  commencement  of  the  lease.  2  Rol. 
817.  1.  53. 

If  he  su£fers  the  house  to  be^burned  by  neglect  or  mischance.  Co. 
L.  5S.  b.     2  Rol.  820. 1.  42. 

So,  it  will  be  was(,  though  there  be  no  timber  upon  the  land  demised 
for  repairs.     Co.  L.  5S«  a. 

Though  the  house  was  uncovered,  &c.  by  tempest,  if  it  be  suflfered 
afterwaras  to  remain  in  decay.  Co.  L.  5S.  a.  Per  two  J.  Mo.  62. 
2  Rol.  818.1.  2. 

So,  it  will  be  wast,  if  the  lessee  pulls  down  the  house,  and  rebuilds 
it  less  than  before.    2  Rol.  8 15. 1.  33. 

So,  if  he  rebuilds  it  larger  to  the  prgudice  of  the  lessor;  for  it  is 
more  charge  to  repair.     2  Kol.  815. 1.  35. 

So,  if  the  lessee  builds  a  new  house,  where  there  was  none  before. 
Co.  L.  53.  a.  Per  two  J.  2  Rol.  815. 1.  45.  Cont.  per  Wood,  Kel. 
38.;  for  it  will  be  for  the  lessor's  profit,  and  if  not,  he  may  throw  it 
down.    D.  cont.  Hob.  234. 

So,  if  he  alters  the  house  to  the  lessor's  prejudice ;  as,  if  he  converts 
a  parlour  into  a  stable.     Per  Vavasor,  Kel.  39.    2  Rol.  815. 1. 31. 

Or,  changes  a  corn  mill  to  a  fulling  mill.  Per  two  J.  2  RoL  814. 
1.46.     D.  2Cro.  182. 

Or,  to  a  horse  mill,  though  it  be  for  the  lessor'sadvantase.  2Cro.l82. 

If  be  turns  two  rooms  into  one;  for  it  would  be  for  the  lessor's  ad- 
vantage it  may  be  shewn  on  the  other  side.  R.  Kel.  38.  2  Rol.  815. 
1.  37. 

So,  if  he  converts  a  brewhouse  of  120/.  per  annum  into  tenements  of 
200/.  per  annum.     R.  1  Lev.  309.  311.1  Mod.  94. 

So,  if  he  builds  a  new  house,  and  afterwards  suffers  that  to  be  de- 
cayed.    Adm.  42  Ed.  3.  21.  b.    Co.  L.  53.  a. 

But  if  the  house  was  uncovered  at  the  commencement  of  the  leasee 
it  is  no  wast,  if  the  lessee  suffers  it  to  be  decayed  without  pulling  down. 
Co.  L.  53.  a.    R.  Ow.  93. 

Or,  if  the  walls  were  uncovered.    Co.  L.  53.  a. 
Or,  if  the  house  was  ruinous,  and  the  lessee  suffers  it  to  be  as  it  was, 
if  it  is  not  more  ruinous. 

So^  it  is  no  wast,  if  the  lessee  removes  furnaces,  coppers,  or  other 
utensils  of  trade,  though  fixed  to  the  freehold  during  lus  term.  1  Sal. 
368.     Semb.  21  H.  7. 27.  a.    R.  20  H.  7.  13.  b. 

But  if  it  condnues  till  the  end  of  the  term,  he  cannot  remove  it;  iov 
it  is  ffiven  to  the  reversioner.   I  Sal.  368.  2 1  H.  7. 27.  a.  20  H.  7. 13.  b. 

[He  may  remove  them  after  the  expiration  of  the  term  without  being 
guilty  of  a  trespass  for  the  removal,  though  hie  is  guilty  of  a  trespass  for 
the  entering,  &c.   2  East,  88.] 

[Erections  made  by  a  tenant  for  the  better  occupation  of  his  farm  are 
not  removable  by  him.    3  East,  38.]  , 

[There  is  a  di&rence  in  this  respect  between,  annexations  to  the  free- 
hold for  the  purposes  of  trade,  and  those  for  the  purposes  of  agriculture^ 
iht  former  being  removable,  the  latter  not    Ibid.] 

(D  S.)  In 


SOf  wast  may  be  committed  in  a  garden  cm-  mJMkd,  Aotigh  Mtod 
k4iotlia«0d  fai%te>fllftttile.   2<RoL  Sl'7.i.  9^3. 

4Ils»  if  teMte  H«ii&Hki«rti!peifr'tratt,'appte  tUM,  or  ottdr  MklML 
Co.  L.  5S.    2  Rol.  8 1 7. 1. 50. 

40r,  7f  dMJjrmi^  thrown  (tbwn  ^  lMip<teS  Md  th^  leMeKftdrtriMs 
roots  them  ap,  or  cuts  down  the  germins  ^ro^ft^^  Irididat  ^Ut&ag 
Wm.    £  Rol.  ^7. 1.85. 

So,  if  the  lessee  destroys,  or  snfiers  the  8ldck*of*ft  doirtecoCe^  MtMH, 

210.    ^Joil^SOil.    R.2ljeo.SbQ. 

Or,  throws  down  the  pales  of  a  park  or  warren.  Ow.  66. 

Or,  throws  down  the  banks^  &c.  of  a  iA-^nd,  lak^  ^Bfc.    Ow.  i$7. 
Bvtif  Ibe  iesB0fe  detftroy^  tfc.  4t  4b  fio  i^  if«6  tatVA  k  ttaffldent 
stodL.  2  Leo,  222. 

^4.)  in  j»i^  meadow,  &C. 

96^  k  wfll  bft  "wasft,  VAe  l^ssiee  iixV^  ttte  s^  to  ^tfrmrtid  Mifc 
land,  meadow,  or  pasture.    2  Rol.  816. 1.  40.  if  ft  k  by  his  dAnft. 

Or^  $r(ie  ^ndhli  a  wall  -or  Wmk  agdihst  tlie  sek,  ii  ViVle^,  8cc.  tott 
i^kfdiA^  hj  wfaidi  the  wati^  9uHt>mids  a  AibaajM^,  &c.  luM  VtAdAi  it 
useless.    Co.  L.  5S.  b.   Mo.  69. 

8o>  if  he  ^Si^  ti|S  fte  )Stt^t&b  \XV^  \h.iAf  itM  *Aih.1€s  it  tlwtcp  R< 
2Sol.%lB.l.  15. 

lfthe4esseeboifHtft8'iU'aUl^itoWMd/dr^t(MiVt^,itW^  Co* 

L.  53.  b. 

O)^,  ttietifkyW  to  iMtArc.  \yO.  x«'.  93.  u.  19^.  Ivi .  2  VbL  815*  i<  *' 
814.  L  50. 

Or^  pfBt«M.    2  ftbLSll.  1.  SO.    \  V^.  ^&p.  106.  D-e. 

Or^  meadow  to  orchah^  hi^j^ddh ;  {tnhi^  h  be  hkHoikl^' 
2 1^.  IH. 

0^|  dotlVttts  H  ht^^gtfd^  to  tiih^.    l>#.  «7. 

If  lessee  for  life  or  years  opens  new  mines  ^  htid  (Ibmiiiedi  wiftom 
mention  of  mines,  it  Vill  b6  \reCst.  Vo.h.BS.\y.  It.  3  (3b;  l2.  B. 
2  Blon.  19S. 

So,  if  he  digs  for  gravely  lime^  clay,  brick,  fcdfdf;  fttbh^,  M:  ih  jiiti 
iMft<t|)€flb.  Go»  Lr.  50.%.   Mo.*lt)l. 

ftut  it  h  hot  WaUb  iThtod,  ft^.  b  ^uiiOdBdeO  by  ttte  viefltot^  bf  A  teW- 
pesc. 

So.  If  t^dMt^  b^  confetti  tb  till^^  fbt  hfat^f^tP^ftmHl  bf  M  to\l 
2R<ft.  614. 1.  41 

Of,  whete  it  wiw  sdtoetiAeg  ptettirt»,  and  ddhteUrflfe^  fcfAlfe.  IM**- , 

Of,  if  It  wfts  shocked  with  dctai^  it  iltft  beilig  ft  MH-cn  by  chirtfr 
or  prescription.    R.  2  Rol.  815. 1. 15.  816- 1.  IS. 

Bto,  if  it  Wad  a  irfcrren.     R.  O^.  J6*    Vide  ahte,  (b  *.) 

So,  it  is  no  wast,  if  the  land  lies  fallow,  b^  ffhixM  ftertAs  It  fe  aVcf-rUn 
wWi  bliAw,  8t<v  though  ft  fe  bftd  htnBbrfndi^.    *  ftd.  «14. 1.  S5. 

If  tfetidMs  Hfe  tfbg  iiilime&db#j  ttf  titM  Oft  Oik  ffiUfh    V..i9m- 

620,  L  28.    2  Leo.  1 74.  . 

it 
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ISnHmA  he  flaim  aganift  Ihe  aid  irf>thfi  te«Bi»  thoiigk  ii  ktiet  «^e  jbr 
many  years.     Semb.  2  Rol.  815. 1.  50. 

So^  lit  ifiOMkt  w«st  to<dig  far  .metal,  tztml,  &g.  inxminefi  4ipeniatfthe 
time  of  the  lease.     Co.  L.  53.  h.    fL  5  Co.  12. 

«Or^  if  flEUDes  were  not  demised,  of  Abe  land  mas  dcniaad  widi  ollvttlies. 
R.  5  Co.  12. 

[t  wiU  fiotibe  wast  Sat  a  jpanon,  iricar,  i&g.  teidig«r  qpeft  flftiii^  in 
his  glebe.     Semb.  1  Sid.  152. 

(D  5.)  In  YfooS^  &c.' 

So»  it  Is  wafiut,  if  A  leasee  cuts  dewa  tinaber.    Co.  I^  58.  a. 

OflJc,  ash,  and  elm,  are  timber,  after  the  age  of  twenty  yatfVy 
Ihrowbont  ^e  jwaha.    Co.  L.  S^  *.    Jig,  ^5.  a. 

Am  where  Ahegr  ikne  ecanoej  by  ihe  ciHil0m  «of  ihe  -oountr]^  beeoh^ 
willow,  hornbeam,  &c.  may  be  accounted  timber.  Co.  L.  B^.  a.  & 
Mo.  812. 

And  therefore  ^f  a  lessee  cuts  idown  Araes,  whkh  by  law  or  <the  ittbge 
fif  thexotmtry,  are  «6teemod  tiffober,  it  will  be  wast    Co.  L.  5S*  a. 

So»  if  jt  be  found  that  hit  <mt  Amm  UiKJc^fliora,  eMtsiBtd.  uriota 
maheremialeSf  k  win  be  wast     R.  2  Rol«  819.  K  52.   Cro.  Car%  5S1. 

£kv  a  he  cuts  down  whiteNthom,  where  k  is  in  a  krige  ^Afosti^  or 
made  wood.     2  Rol.  817. 1.  12.    2  Cm.  1S6. 

Sg^  if  4  lessee  cots  down  yauag  oaks,  &c  being  of  twttH^y  ysars 
grewlfc,  ft  will  be  wadL     2  Rol.  617*  L  2R.  8 19.  L  4S. 

Or,  destroys  the  germins.    Co.  L.  5S.a. 

So^  if  a  lessee  ^kies  AB  act  by  wUch  the  ftiaiber  deoayss  as,  if  he  feps 
and  tops  them.    Dy.  65.  a.     Co.  JL  5S.  a. 

So,  a  A  lessee  cuts  down  falrdi,  willow^  suiplc^  &c.  which  exe  sot 
tinbtt*,  if  growing  io  defeoceaf  dbe  house.    Co*  JL.  ^&.  a. 

Or,  upon  the  scite  of  the  house.    D.  Hob.  219. 

So,  if  he  roots  up  or  destroys  quickset  or  white-thorny  &c     Co.  L. 
.  53.  a.    R.  2  Cro.  12€. 

If  he  extirpates  or  destroys  the  germins  o(  underwood,  which  may  be 
cut.'     Co.  L.  53.  a, 

6o,  it  will  be  wvwt,  if  a  lessee  cuts  down  trees  fer  fuel,  wfceii  tfaene  is 
lignum  aridum  sufficient.     Co.  Tu  53.  b.     2  Rol.  820*  L 10. 

If  he  cuts  down  for  new  pales,  f<9Kes,  &c.  wh«re  none  w«re  brfbre. 
Co.  L.  53.  b. 

Or,  for  a  new  house.     2  Rol.  822. 1.  35. 

If  be  sells  the  trees,  atid  with  the  money  repairs.     Co^  L.  48.  b. 

Or,  afterwards  re^purchases,  and  uses  for  repairs.  Co.  L«  5S.  % 
2  Rol.  828. 1. 15. 

If  he  cuts  down  for  repairs  whidi  are  not  necessaty.  2  RoL  622. 
1.  40. 

Or,  for  repairs,  when  there  shall  be  occasion.     R.  Cro.  £1.  59i. 
'    Or,  for  repairs  whidi  ha^ened  by  Ihe  lessee's  own  default.    Co.  L. 
53,  b.     2  Rol.  822. 1.  38. 

If  he  cuts  down  for  the  use  of  mines,  though  the  lease  was  widi  all 
mines ;  for  he  can  take  only  for  things  direc^  necessary.  R.  2  lUif 
$23. 1. 80.    Hutt.  19.     Hob.  2^k. 

Though  the  mines  were  open  at  the  time  of  the  lease^  anfd  the  lesser 
and  former  lessees  used  to  take  timber  for  sveh  vse )  for  die  IsssW 

may 
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may  do  as  he  pIfMgi,  and  the  tort  of  die  fanner  levee  is  no  excise. 
Per  Hob.  235. 

But  CDttang  down  trees  which  are  not  dmberi  nor  stand  for  dtkoK 
of  the  boose,  is  not  wast.     Co.  L«  5S.  a. 

Votj  trees  that  were  timber,  when  they  ate  deady/iaryriKf^  mcfilia 
porian.     Co.  L.  S^^n.    2  Rol.  814. 1. 17. 

So,  cattinff  the  underwood  of  oak,  ash,  wOlow,  &c.  is  no  wast  Per 
two  J.  2  R<3.  817.  L  17.  20. 

Thoagh  it  be  above  twen^  years  since  the  last  fall.  Semb.  1  Sid« 
300. 

So,  the  catting  down  bushes,  white-thorn,  &g.  is  no  wast.  R.  2  Cro. 
126. 

So,  catting  down  timber  for  necessary  botes,  allowed  by  law  to  the 
lessee^  is  no  wast;  as,  for  fuel,  ploogh-bote,  hedge-bote,  &c  Co.  L 
53.  b. 

Or,  for  Tepairs.    Ibid. 

ForrqMir  of  pales,  gates,  fences,  &c.    Ibid. 

Thoagh  the  lessee  covenants  to  repair  at  his  own  charae;  for  diis 
does  not  take  away  the  liberty  which  the  law  allows.     R.  Mo.  23. 

So^  thoagh  the  \esaor  covenants  to  repair.     Ca  L.  54.b. 

So^  if  the  lease  be  without  impeachment  of  wast ;  yet  the  lessee  may 
cat  down  trees  for  repair,  if  he  pleases.     Co.  L.  54.  h. 

So,  if  the  house  was  ruinous  at  the  entry  of  the  lessee,  in  which  case 
he  will  not  be  liable  to  wast,  if  it  happens.    Co.  L.  54.  b.    2  Rol.  823. 

L  10. 

Orf  the  decay  was  in  the  time  of  the  ancestor  of  the  plaintil^  idiois 
now  dispunishable.     2  Rol.  822.  L  45. 

So,  if  it  be  for  rqiair  of  things  oseful,  thoagh  thqr  are  notabsolutelf 
necessary;  as,forwater*troaghsto  be  fixed  in  the  ground  forhisaUtk. 
2  Rd.  823.  L  22. 

(E)  (DQIiat  jBffian  not  be  txHuett- 

(£  1.)  In  respect  of  the  value. 

Bat  the  lessee  shall  not  be  sued  for  wast,  if  the  value  does  not  amount 
to  40£f.    Co.  L.  54.  a.     Noy,  4. 

[Whether  the  wast  consist  in  alteration  or  deterioration.  2  B.  &  P- 

M.] 

tfit  does  not  amount  to  more  than  40r.   Wynch«5. 

And  therefore,  if  wast  is  found  only  to  the  value  of  ^.  or  lei%  ao 
jotenent  shall  be  given.    2  Rol.  824. 1. 10. 15. 25.   Noys  4.    . 

"ftiough  the  defendant  confesses  the  wast.   Noyy  4.  •  WynsbrS*  '    ' 

And  if  judgment  is  £^ven,  it  will  be  error.    Per  And.   Noy,  4.    ' 

Yet  wh^  the  vahie  was  to  40i2.  it  has  been  allowed  for  wast.  GouL. 
54.  a.    Noy,  4.  .•*..*.:..  -.-..# 

And  sevmd  particulars  may  be  liailed  ta  make  saeh  fwliie.  43a  Lf 
54.  a.    2  Rol.  824. 1. 20.  Hv-ir 

[If  the  wast  is  under  the  limited  value,  the  defeofdaitt  as  ati^  ^ 
jodunnent.    IL  2  Bos.  86.]  .  .  w     s.  ^«*. 

[In  waste  for  converting  three  closes  of  meadoir  into  garden.giepmPi 
the  jury  gave  a  fiurthing  damages  for  each  dose,  and  the  court  allowed 
It  to  be  entmd  for  defendant*-   2  Bos.  86%  P*  C.] 


WJial  shall  not  be  rmsL  657 

* 

(£  2,)  If  the  place  be  not  demised. 

S09  wast  does  not  lie^  if  the  place,  in  which,  is  no  part  of  the  demise ; 
st§,  if  the  lessor  demises,  except  the  woods,  and  afterwards  the  lessee 
cuts  down  the  woods;  for  the  soil  is  excepted.  Per  two  J.  Dy.  19.  a. 
Adm.  Cro.  El.  690.     [8  East,  190.] 

But  if  there  be  a  proviso,  that  it  shall  be  lawful  for  the  lessor  to  cut 
down  trees,  wast  lies,  if  the  lessee  cuts  down ;  for  it  is  a  covenant,  and 
not  an  exception.    R.  Cra  £1.  690.     Dy.'19.  a.  in  marg. 

But  if  a  lessee  assigns  his  estate  to  A.,  except  the  woods,  and  A.  cuts 
down,  wast  lies  against  him;  for,  as  to  the  lessor,  they  are  parcel 
of  the  demise.  2  Inst.  S02.  Dub.  Cro.  EL  17.  R.  Cro.  EI.  683. 
1  Leo.  49. 

So,  if  he  assigns,  except  the  mines,  and  afterwards  digs ;  for  the 
exception  is  void.     R.  Cro.  EL  683. 

(E  3.)  Or,  demised  without  impeachment. 

So,  it  does  not  lie,  if  the  lease  be  without  impeachment  of  wast. 
Mo-  327. 

Sine  impedimefUo  vel  impeditione  vasii,  is  tantamount  to  sine  impeti- 
tione.  2  Inst  146.  2  Rol.  835. 1.  10.  Co.  Ent.  604.  b.  2  Cro. 
216. 

But  to  be  without  impeachment  is  a  privilege  annexed  to  the  estate^ 
and  if  the  estate  is  changed  by  confirmation^  or  otherwise,  it  is  gone.' 
1  RoL  183. 

But  a  grant  to  a  lessee,  without  impeachment  of  wast,  is  not  good, 
if  it  is  not  by- deed.     2  Inst  146. 

Jf  it  be  not  by  the  same  deed  by  which  he  leases  ^  for  by  anothjsr  deed, 
it  amounts  to  a  covenant     1  Rol.  183. 

So,  if  a  tenant  in  tail  grants  diat  the  lessee  shall  be  without  impeach- 
ment, it  does  not  bind  his  issue,  though  he  accepts  the  rent.     Ibid. 

So,  a  lease,  with  all  trees,  timber,  sales  of  wood^  &c.  is  not  without 
impeachment.     R.  Hob.  234. 

So,  a  grant,  that  the  lessee  commodumfaciet  meliori  modo  quo  sibi  vide- 
rity  Sic  does  not  amount  to  without  impeachment.     Hob.  159. 

(E  4,)  If  done  by  default  in  the  lessor. 

So^  it  does  not  lie,  if  the  waste  be  done  or  occasioned  by  the  lessor 
,  himself ;  as,  if  trees  are  cut^  8&c.  by  the  lessor,  or  his  command.  2  Rol. 
S2S.  1. 12. 

If  the  lessor  cuts  down,  &c.  quickset  or  other  fenoe,  hf  which  cattle 
escape  into  a  wood  demised,  and  destroy  the  germins  there.     R.  2  Rol. 

S2S.  1.  5. 

If  the  lessor  cuts  down  trees,  and  afterwards  the  lessee's  catde  de- 
stroy the  germins  of  them.     Per  two  J.  Mo.  9. 

If  the  lessor  does  not  allow  gross  timber,  when  there  is  not  sufficient 
open  the  land,  and  the  decay  is  not  by  default  of  the  lessee.  Semb. 
per  two  J.    Mo.  7- 

S<>f  it  does  not  11%  if  the  lessor  accepts  a  sivrender  from  the  lessee, 
after  the  wast.     2  Inst  S04« 
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(E  5.)  Or,  by  tempest  or  enemies. 

if.'So,  Jt  does  not  lie,  if  the  wast  was  by  tempest,  lk;htnin^  &c.  if  hbe 
sipaired  in  convenient  time.     Co.  L.  53.  a.     10  Gk  139.  b. 
f^Oxi,  By  die  king's  enemies.     Co«  L.  53.  a.    2  Inst.  303. 

•on;  (Y)  i^enaltg  for  toB0t. 

r-  (F  !•)  Done  by  guardian  in  chivalry. 

'  '-By  the  St.  M.  Ch.  9  H.  3.  4.  cusios  terra,  &c.  ceqftat  nisi  f 
exiLf  &C.  et  hoc  sine  destructione  est  vasto  hominum  et  rerum. 
iSmmiserinms  custodiamy  &c.    Nos  ab  eo  copiemus  emendasy  i 
^VertmuSy  Sec.   Custodiam  et  ille  destructionem/izcerit  out  ves/t 
iUam  custodiam^  &c.     And  this  was  confirmed  by  the  st.  W. 
And  therefore,  if  a  guardian  in  chivalry  had  committed  w 
(ie  did  not  claim  by  the  king's  grant  or  commission,  yet  he . 
biA  custody.     Vide  st.W.  1.  21.     Co.  L.  53. 
'  ^   If  the  king  had  the  wardship,  and  committed  or  granted  it  ^ 
the  king  might  take  amends  for  the  heir.    2  Inst.  13. 
*'  If  ihe  king  had  not  taken  amends,  an  action  for  wast  lay  1 
2  Inst  13. 

'    If  the  beir,  in  ward,  had  brought  an  action  widiin  age^  th 
lost  his  custody.     Gro.  L.  54.  a. 

If  at  full  age,  he  recovered  damages  only.    Ibid. 
And  by  the  st.  Glo.  5.  he  should  recover  treble  damages; 
'  statute  treble  damages  are  annexed  to  the' action  for  wast. 
'906. 

So,  the  guardian  shall  now  lose  the  custody,  and  treble  v 
'wast,  and  shall  be  fined  to  the  king.     2  Inst.  300. 

But  the  guardian  shall  lose  the  custody  of  the  land  only, 
^body.     2  fist.  14i 

'      And  by  the  st.  Glo.  5.  the  heir  shall  recover  damages  onl; 
^wardship  is  not  sufficient  for  the  value  of  the  wast.    2  Inst. . 

o..   (F  2.)  Done  by  tenant  by  curtesy,  dower,  for  life. 

years, 

^^  '  By  the  st  Marlb.  52  H.  3.  2S.Jirmariif&c.  ixistum^  vendi 

"•  itxilium  nonjacient,  &c.     Quad  si  fecerint  et  super  h^  co 

darnpna  plena  restituanty  et  per  misericordiam  graviter  punui 

^  >    By  the  St.  Glo.  6  Ed.  1.  5.  lose  the  thing  wasted,  ami  ma 

of  treble  the  value  at  which  the  wa§t  shall  be  taxed. 

And,  therefore  where»  by  the  common  law,  t;^nantbycur 

,  .4p^r  answered  only  for  the  value  of  the  wast,  and  had  a  cast 

16  hiin  to  prevent  wast  being  afterwards  done.     2  InSl.  ^O^i} 

Singe  the  St.  of  Glo.  as  well  tetfaiit  by  curtesy  and  in  doWe 

f5r  Iffe  oV^  v^aTs,  shall  lose  locum  nestatutn,  and^A>I^Mdainag 

JU^wast^be  done  sparsim  in  several  parts  of  a  house,  the  i 

'  lirijl7)(*.lprfeited.     2  Inst  903.     Co.  L;  54,  a.        *•»>•* 

^.''it'itli^^afsM  in  the  WhWe  Wo6d' ;  foi-i(rtbwwfte^6c  ^^ 

and  the  residue  of  the  wood,  would  be  enjoyed  by  the  lessor  sfpiUSie^^ 
which  would  occasion  mutual  trespasses  by  one  upon  the  other.    2  In^ 
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So,  if  a  meadow  be  converted  to  tillage  sparsim,  through  t^e  wholet 

Inst.  304. 

8oy  if  wast  be  assigned  in  the  hall  of  a  house,  the  whcle  house  shall 
be  forfeited ;  for  it  is  the  principal  part  of  the  house,  and  it  cannot  be 

JI  divided  from  the  house*     Cont.  Co.  1.  54.  a.     Ace  per  Noy,  Dy. 

2.  b.  in  maig;'        :  ' 

So,  if  wast  be  in  the  kitchoi,  &c.  of  a  castle ;  for  the  castle  cannot 

divided.    Dy.  272«i>.  in  marg. 
*i      So,  the  lessor  may  waive  wast  against  the  lessee^  and  maintain  trover 
A       linst  him  who  took  trees  cut  down  during  the  term*    R.  per  three  J. 
Ij       t).  oont.    Cro.  Car.  242. 

^       But  if  the  plaoe,  in  which  the  wast  was  committed,  may  be  conve* 
e       ;ntly  divided  from  the  residue^  that  only  shall  be  recovered ;  as,  if 
jf  r       3  part  of  a  wood,  where  the  wast  was,  may  be  separated  fiom  the 
^   ;  i:  J  ler.    2  Inst.  304.    Co.  L.  54.  a. 

]  fs  Soy  if  wast  be  assigned  in  thiowing  down,  &c.  the  pales  of  a  park* 
Si  V  '•  if  it  does  not  af^iear  that  the^  wei^e  deer  there^  or  that  they  wef6 
1  ■■  opened,  the  plaintiffshall  recover  only  so  much  of  the  place  as  idiere 
]  ^  3  pales  were  standing.  R.  2  BoL  836*  1.  10. 
^  7  So^  if  wast  is  assigned  in  three  acres^  and  ioofid  only  in  one,  the 
i  ••  lintifffiliall  recover  out  one^  though  the  defendantpleads  a  plea  whieh 

*  ^  loimts  to  a  forfeiture  of  the  whole;  as,  if  he  claims  the  fte.    2  Inst 

*  /  If  wast  be  brought  in  the  tettett  the  plaintiff,  generally,  shall  recover 
1  y  um  vattattwii  and  treble  damages*  2  Inst.  304. 
i  If  parceners  lease  to  A.  who  commits  wast,  one.  parcener  has  imie 
]  d  dies,  A.  commits  fresh  wast,  in  an  action  for  both  wests,  by  the  aunt 
;  *  d  niece,  they  shall  have  judgment  for  the  place  wasted,  and  treble 
t  r    mages  for  the  last  imst,  and  the  eunttshall  have  a  squurate  judgment 

\^  ^  J*  ^  ^  *  treble  damages  for  the  first  wast.    2  Inst.  305. 

K     '  iK  But  if  wast  be  brought  in  the  tenuity  (as  where  the  esteite  of  the  lessee 

f  «  determined  by  effluxion  of  time,  or  the  act  of  God,  pr.  tort  of  the 
^  I  oant,'  as  by  forfeiture,  &e.)  the  plaintiff  shall  recover  dimiages  only. 
^      ,  *  Inst.  304*  '    .  I  . 

:  ^  Sb,  if  the  lessee's  estate  determines  ;^iu2^^/i^/ for  the  action  does 

;  ..  t  abate.    2  Inst.  304.  . 

*  *  If  alease  be  to  A.  for  life,  remainder  to  a  woman  for  years,  and  they 
i  S  emany,  if  the  eevetsicmejrb^gs  wast  against  them,  he  shall  recover 
^  -    thestates.    2  Leo.  7. 

'  ^  As  to  process,  count,  pleas,  view  and  judgment  in  wast,  vide  in  Plea- 

1  :2r,(3  0l,&c.) 

j  •  ^  [(F  3.)  Action  in  the  nature  of  waste.] 

;;  z       [Permissive  waste  is  not  a  subject  for  the  action.     1  N.  R*  290. 

2  ;       TMH^t.  7«4.    7  Taunt  392.     1  B.  Moore,  100.] 

'  r       [It  Ues  egftinst  te^aant  for  years  after  the  ezpira^n  of  his  term. 

•        Vide  more  concerning  Wast,  in  Chancery  (D  11—4  \). — vhiUK^ 
*^ljrfev)wGvybold,,(M  3-).— Pleader,  (3  0  l,'&c.>-Prohibiuon, 
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,U  u  2  W^AY. 


(    660    ) 
WAY. 

Vide  Chimin. 


WEIGHTS  AND  MEASURES. 

Vide  JciTiCKs  OF  Peace,  (B  SI.  90.  &c.    Leet,  (L  6}  &c)    MoHSTt 

(Bl.) 


[WEST  INDIA  DOCKS.] 

•  (The  standard  of  compensation  nnder  the  dock  act,  is  the  yearly  pro- 
fits made  before  the  act    9  East,  165. 

[The  charges  to  which  the  company  are  liable  in  consideration  of 
the  65.  Sd,per  ton,  are  ordinary  charges  only.     12  East,  518.] 

[Those  goods  only  which  are  intended  for  present  use,  are  exempt 
from  chaifies  under  s.  1S7.     10  East,  533.] 

[The  delivery  of  property  to  the  owners  under  s.  137.  must  be  such 
as  will  enable  uem  to  carry  them  by  water  or  land,  bb  they  choose. 
8  East,  160 

[As  to  the  transfer  and  indorsement  of  dock  warrants,  see  7  Taunt 
^65.     1  Moore,  12*    7  Taunt.  278.     1  Moore,  29.] 

[The  treasurer  is  entitled  to  fourteen  days'  notice  of  action  under 
«ect.  185.     5  East,  115.     1  Smith,  S4t6.^ 


IWHALE  FISHERY.] 

[The  customs  of  the  fisheries  are  binding  upon  those  frequentingthe 
fisheries.  1  Taunt.  241.] 

[In  the  northern  sea  fishery,  the  striker's  right  only  continues  whilst 
(but  then  exclusively)  he  retains  dominion.      1  Taunt.  243.] 

[In  the  southemseas,  and  touching  the  premiums  under  28  G.  3.C.20. 
the  fourteen  months  are  computed  from  clearing  out;  and  by  lunar 
months.     6  T.  R.  224.] 

[In  the  fisheries  of  the  Gallipos  islands,  the  striker  with  a  droug  is 
entitled  to  share  a  moietv  with  the  killer.     1  Taiunt.  241 .]  . 


[WHARF  AND  WHARFINGER.] 

Wharfs  must  be  in  open  places.     1  BIk.  581.] 
In  pleading  a  wharf,  its  original  need  not  be  shewn.     8  T.  R.  606.] 
The  Ken  of  a  wharfinger  is  general  upon  all  goods.   3  B  &  P.  11 9.1 
[But  does  not  for  a  ffeneral  balance  ex^efid  to  goods  transferred  to 
another  after  order  and  before  receipt,    tbid.  ] 


[WINE. 


(    661    ) 

[\yiNEO 

[To  state  in  an  informadon  on  24  G.  S.  a  47-  s.  It  that  the  wine  is 
liable  to  forfeiture,  upon  being  imported  in  casks  of  less  than  twenty 
five  gallons,  without  specifically  n^ativing  the  exception^  i^.  1  Geo.  2. 
c  17.  is  good  after  verdict.    And  the  crown  need  not  pr^vl^the  quality 

of  the  wine.    Forrest,  43.]  i^i.^  ■^T^TTr.jC^I^'V 

[Buying  is  dealing  under  26  Geo.  S.  c«  59.  s.  4.    2  T.  TX.  381  .J 
[In  a  permit  to  be  in  force  for  one  hour  afieri  &c.  and  two  days'  more 

for  being  delivered  into,  &c. ;  the  two  days  are  computed  at  twenty-^ 

four  hours  each.    5  T.  R.  ^55  J         ,      ...     . 


■  »i 
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WHIPPING. 

Vide  Tumbrel,  (C).  .    n\t 


I 


..•A 


WIDOW. 

Vide  Dower* 

WIGHT,  ISLE  OF. 

Vide  Navigation,  (F  5.) 

WIFE. 

Vide  Baron  and  Feme. — C/LfAcimr,  (D  2.) 


,  WINE  AND  WINE  LICENCE. 

Vide  Justices  of  Peace,  (B  100.) — London,  (K  5.) 


WILL. 

Vide  CHANCERiy,  (3  A  1,  &c.— 3  Y  1,  &c.)— Condition,  (A  4.)- 

Detise. 


1    <' 


WrrCfiCRAFT. 

Vide  Justices,  (S  13.) — Justices  of  Peace,  (B  13.) 


>     r 
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U  u  3  WITHERNAM. 


•  tr.. 


(    662    > 

WITHERNAM. 

Vide  FiXADEB«  (S  K  I,  kc,) 


WITNESS. 

Vide  Testmoigve. 


>  . . 


i   , 


WOODS. 

Tide  Chace,  (If  5, 6,  7.)    Dmaa,  (tfS,4.) 


WOOD-STEALERS. 

Vide  Justices  or  Peace,  (B  86^) 


WOODWARD. 

Vide  Chace,  (Q  5.) 

WOOL. 


[The  trial  of  informations  relative  to  wool^  must  be  in  the  coimlj 
whence  the  iury  come,    S  T.  R.  6 1 1.] 

[The  notice  of  appeal  from  a  conviction  under  29  Geo.  3.  c.  8S.  s.  7* 
need  only  be  ffiven  to  the  prosecutor.    2  Smith,  241.] 

[The  1  P.  K  M.  c.  7,  does  not  prohibit  inhabitants  of  a^market  town, 
&c  from  selling  woollen  cloth,  &c.  in  other  market  towns,  Sec  by  re- 
tail^ and  not  in  open  fair.    Dougl.  256.] 

[The  IS  6.  1.  c  23.  s*  5.  does  not  extend  to  b  demand  against 
clothiers^  by  the  owner  of  a  scribbling  and  carding  mill,  for  work  done 
in  teasing,  &c.  wool.     1  M.  &  S.  ^4;] 

[As  to  the  28  0. 3.  c*  38.  the  words  ^<  so  as  the  same  may  be  re- 
duced to  and  made  use  of  as  wool  again,"  do  not  fefet  to  each  par- 
ticular before  enumerated,  but  are  confined  to  '^  coverlids,  waddings, 
and  other  manufactures."    3  T.  R.  611.] 

[And  where  the  prosecution  under  it  originates  in  an  inferior  court, 
judgment  must  be  given  there ;  where  in  a  superior^  the  court  in  bank 
mustpass  sentence.    Ibid.] 

[The  importation  of  cotton  wool  in  ships  nayiCTted  by  foreign 
men,  is  not  legalized  by  43  O.  3.  c.  153.    4  M.  &  S.  346u] 

Vide  DiSMEs,  (H  7.) 


WORD$. 

Vide  Paboib. 


M^liECK. 


(    -603    ) 
WRECK. 

(A)  mvtAy  Momrij  Jimkn  i  tofiat  ^tiall  be. 

'  Wreck  is^ where  goods  after  shipwreck  are  thrown  upon  thelandy  and 
no  man,  dog,  or  other  animal  escapes  alive  out  of  the  ship.  2  Inst.  166. 
Flotsan  is^  where  goods,  after  shipwreck^  lie  floating  or  swimming 
upon  the  top  of  the  water.    BI.  Norn.  verb.  Jetsan. 

Jetsan  is,  any  thing  cast  out  of  the  ship,  being  in  danger  of  a  wreck, 
and  beaten  to  the  shore  by  the  waves,  or  cast  cm  it  by  the  mariners. 
Bl>  Norn.  verb.  Flotsan. 

flit  if  any  animal  e80^f)es  alive  lci  land,  it  will  not  be  awredc ;  iot  a 
dog  and  cat  are  only  specified  as  examples.     2  Inst.  167.       " 

[Property  on  board  is  not  necessarily  forfeited 'a^*« 'wrecks  because 
no  live  animal  escape.    5  Burr.  2732.] 

Spi  the  king's  gopda  sfaa^  not  be  a  wx%^  if  the  property  be  (Nroved 
atany  time.     2  Inst.  168. 

Sk^  if  a  ship  beiqg  in  distress)  all  desert  her^^aiid  any  one  copie^alive 
to  land,  though  the  ship  afterwards  perishes,  there  will  be  no.wseck* 
!^Jn8t.l67. 

So,  if  a  ship  be  pursued  by  enemiin^  axid  idl  the  mariners,  to  save  their 
lives,  desert  the  ship  and  come  to  Land,  and  the  ship  is  ransacked  by 
the  enemies,  and  afterwards  put  to  sea,  and. there  perishes,  it  will  be  no 
wreck.    Ibid. 

So,  if  a  ship,  being  in  a  tempest,  cuts  its  cable,  the  anchor  is  not 
wreck.     2  Rol.  159. 

By  the  st.  W.  1.  8  Ed.  1. 4.  (which  is  only  a  declaration  of  the  com- 
mon law)  the  things  must  be  kept  by  view  of  the  sherifi^  coroner,  king's 
bailiff,  &c.  and  bailed  in  the  hands  of  those  of  the  town  where  fodnd.; 
aod  if  any  one  proves  property  within  a  year  .and  a  day,  they  shall 
be  restored  tp  him  without  delay ;  if  not,  they  remain  to  the  king. 
Vau.  164. 

And  wreck  belongs  to  a  subject  by  grant  or  prescription.  2  Inst  168. 
In  which  case  the  sheriff^  &c.  must  deliver  the  goods  to  the  grantee. 
Ibid. 

If  the  sheri£^  &c.  does  not  do  it,  he  shall  be  imprisoned  and  fined  at 
the  king's  will,  and  render  damages.     2  Inst.  166*  168. 
.   If  the  goodsare  not  k'^t  by  the  sheriff^  but  taken  away  by  the  neigh- 
bours, the  owner  shall  have  a  commission  of  oyer  and  terminer  to  in« 
quire  of  the  trespass,  and  to  make  restitution.     2  Inst.'  168. 

But  if  the  goods  found  are  bona  perituraj  the  sheriff  may  sell  them 
within  the  year.     2  Inst.  168. 

The  year  and  day,  within  which  the  owner  may  prove  his  property, 
shall  be  computed  from  the  seizure,  as  wreck.     2  Inst.  168. 

And  if  the  owner  dies  within  that  time,  his  executor  or  administrator 
may  prove  his  property.    2  Inst.  168. 

Goods,  which  are  wreck,  pay  no  customs.     R.  Vau.  161,  &c. 
[By  sti  26  G.  2.  c.  19.  stealing  from  wreck,  wounding  any  person 
wrecked,  or  obstructing  his  escape^  or  putting  out  false  light,  is  fe- 
lony without  clergy.] 

But  for  goods  of  small  value  cast  on  shore,  and  stolen  without  cir- 
cumstances of  cruelty,  offender  may  be  indicted  and  punished  for  petty 

J^yepy. 

U  u  4  [Justice 


664  WRECK. 

[Justice  may  ifieuc  search-warrant  for  wrecked  goods ;  or  goods  of- 
fered to  sale,  supposed  wrecked,  may  be  stopped,  and  justice  may  com- 
mit offender  for  six  months,  or  till  payment  of  treble  value.] 

[Persons  saving  goods,  and  giviilg  ti^tioe,  vi  didcdireri^g  concealed 
goods,  entided  to  salvage.] 

[When  a  vessel  is  stranded,  the  nearest  jusUce,  &c.  shall  give  notice 
for  a  meeting  of  sheriff,  justices,  &c.  to  give  assistaDce^  and  adjust  sal* 
vageO 

[If  the  salvage  is  not  paid,  officers  of  customs  may  sell  goods  to  pay  it] 

[On  oath  ofpl  under,  thefl|  or  breaking  ship,*  made  and  delivered  to 
clerk  of  peace,  S^^  Aitil  )>to6ecilt^  on  pam  of  1002.,  the  charges  to  fae 
paid  by  treasurer  of  county.] 

[Persons  assaulting  officers  employed  in  salvage^  shall  be  transported 
for  seven  years.] 

[Persons  employed  shall  act  under  the  orders  of  master,  ownen, 
officer  of  customs,  of  excise^  sheriff,  justice,  mayor,  commissioner  of 
land-tax,  chief  constable,  petty  tx>nstable,  on  pain  of  5/«  or  three  months 
commitment] 

[^e  sbip^  name,  &c.  shall  be  sent,  on  oath,  to  the  secretary  of  the 
udmiralty,  and  published  in  Gazette.] 

Vide  more  concerning  wreck,  in  Admiralty,  (F  7«)— Officer,  (6  ICK 


WRIT. 

Vide  Brief. 

WRITING. 


Vide  Action  upon  the  Case  upon  Assumpsit,  (F  S.)— Agreememt^ 
(B  4.)— Estoppel,  (A  2.)— Evidence,  (C  1.) — Fait,  (A  1.) 


WRONG. 

Vide  Prescbiption,  (F  2.)— Trespass,  (A  S.) 


[WYRLEY  AND  ELSINGTON  CANAL  ACT] 

[As  to  its  construction,  see  7  East,  368.] 

YEAR. 

Vide  Ann* 


year  and  day. 

Vide  Temps,  (B  1.) 

YEAR,  DAY,  AND  WAST. 

Vide  Ann,  Jour,  et  Wa$t. 
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CASES  ",      ,f??" 

DECIDED    AFTER   THE   RESPECTIVE   TITJU6S:  WEBUf\,o,oq'i(>  5(iob 

PRINTED.  >;'•:;.  ;»nt  7'i  hiJt^ 

;/    ABATEMENT  BY  DEATH,  .   ,         _  V.\I'/ 

The  8 -ft  9  W.  S.  c.  11.  s:  7.  applies  to  writs  of  error,  and  therefore  a  Ofooeofie-'  '* 
writ  of  error  not  abate  by  the  death  of  one  of  several  plaintiffi  in  venl  plaintiffs, 
error.     IB.  &  A.  586- 


ABATEMENT,  PLEAS  IN. 


1.  Flea  in  abatement  in  proceedings  by  blU,  concluding  with  ^  Fonn  of. 
prayer  of.  Judgment  of  the  writ  and  declaration  founded  thereon. 

Held  bad  upon  special  demurrer.     1  B.  &  A.  17^. 

2.  To  a  Bill  filed  in  vacation,  a  plea  in  abatement  may  be  put  in  Time  allowed 
after  the  first  four  days  of  the  following  term.    3  B.  &  A.  259.  ^o"'- 


i  t  • 


ACTION. 

1.  An  action  at  law  is  hot  maintainable  upon  a  decree  of  a  court  Cauae  of. 
of  equity  for  a  specific  sum  of  money,  fodnded  on  equitable  cmisider- 
ation  omy,  and  tnerefore  where  a  bill  was  filed  for  the  specific  per- 
formance of  an  agreement  for  the  purchase' of  an  estate,  and- the 
decree  was*  for  payment  of  interest  on  the  purchase  money  and 
costs.  Hefd,  that  no  action  at  law  was  maintainable  to  recover  such  '  ^ '  f 
interest  and  costs.    8  B.  &  A.  52. 

2.  A  trespasser  having,  knowledge  that  there  are  spring  guns  in  a 
wood,  although  he  be  ignorant  of  me  particular  spots  where  they  are 
placed,  cannot  maintain  an  action  for  an  injury  received  in  conse- 
quence of  his  accidentally  treading  on  the  latent  wire  communicat- 
ing with  the  gun,  and  thereby  letting  it  off.    3  B.  &  A.  304<« 

3.  The  law  requires  of  persons  naving  in  their  custody  instru- 
ments of  danger,  tnat  they  should-lc^ep  (beof  with,  the  utmost  care ; 
therefore,  where  defendant,  being  possessed  of  a  loaded  gun,  sent  a 
young  girl  to  fetch  it,  with  directions  to  take  the  priming  out,  which 
was  accordingly  done,  and  a  damage  accrued  to  the  plaintiff's  son  in 
consequence  of  the  girl  pfesenting  the  gun  at  him  and  drawing  t)ie 
trigger,  when  the  gun  went  off.  Held,  that  the  defendant  was  hable 
to  damages  in  an  action  upon  the  case.    5  M.  &  S.  198. 

4.  If  Uie  interest  of  covenantees  by  several  actions,  although  the  Fnties  to. 
language  of  the  covenant  be  that  of  a  joint  covenant.    8  Taunt. 
245. 

5.  The 


6§6 


ANNUITY. 


[Al>D£NOiA* 


Form  of. 


•lUAbitj;*  :t. 


5*  The  criterion  by  which  the  property  of  the  joinder  or  non- 
joinder of  parties  to  a  covenant  in  an  action  for  breaches  is  to  be  as- 
.  certained,  is  the  nature  of  the  interest  of  the  covenantees.    If  the 
finterest  be  several,  the  action  may  be  several,  if  joint,  it  must  be 
joint,  and  the  terms  or  language  of  the  covenant  do  not  controul  that 
principle.    5  Price,  529. 

6.  A  count  stating  that  defendant  was  indebted  to  plaintiff  for 

work  and  labour,  and  being  indebted,  that  he  undertook  and  promised 

to  pay,  &c.,  whereby  an  action  hath  accrued,  &c.  is  not  a  good 

oo^unt  in  debt,  and  cannot  be  joined  in  a  declaration  with  counts  in 

,  debt.    S  B.  &  A.  208. 


Evkknoeui. 


^^p^ora  whom 
firoqx.    . 

Vnnen  amde. 
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Fmiii  of. 


Bcforo  II  coni* 
miMoner* 


In  reply  on  a 
rule  to  show 


vcO  »> 


Id  the  proci 
On  dcmurrei; 


ADULTERY,  ACTION  FOR. 

In  an  actioil  for  adultery,  letters  written  by  the  wife  to  the  bus* 
band  while  living  apart  from  each  other,  proved  to  have  been 
written  at  the  time  they  bore  date,  and  when  tnere  was  no  reason  to 
suqp^ct  collusion,  are  admissible  evidence  without  showiiig  distinrtly 
the  cause  of  their  living  apart.    1  B.  &  A*  90. 


AFFIDAVIT. 

1.  The  court  wfll  discharge  with  costs  a  rale  obtained  on  affidavit 
of  a  party,  which  are  sworn  before  his  own  attorney  in  tbe#au#e. 
8  Taunt.  74. 

2.  IT  the  court  open  a  rule  «nade  absolute  on  the  usual  affidavit 
of  service,  to  give  an  opportunity  of  showing  cause,  they  will  not 
hear  affidavits  sworn  after  the  day  on  which  the  rule  bad  been  made 
absolute.    5  Price,  384. 

3.  If  affidavits  run  to  a  very  imp^tinent  and  unnecessary  length, 
the  court  will  make  the  party,  filing  them  pay  a  proportionate  pan  of 
the  costs.    7  Price,  594. 

4.  An  affidavit  of  justification  of  bail,  in  the  jurat  of  which  it  was 
stated  to  have  been  *^  sworn  ut  B&Qerley^^*  (omitting  the  county)  re- 
jected.   7  Price,  662. 

5.  The  court  on  a  rule  to  show  cause  will  not  hear  affidavits  in 
reply.    7  Pirice,  709. 


AMENDMENT. 

1.  A  writ  returnable  on  a  diu  non  is  altogether  void,  and  caSmot 
be  amended  by  the  court.    4  B.  &  A.  288. 

2.  And  semolef  thai  an  administrator  de  bonis  non  might  didOi  on 
such  promissory  note  against  .the  primdjucie  light  of  the  personai 
representative  of  the  administrator  of  the  intestate.    5  Price,  41^ 

3.  The  court  will  not  permit  a  defendant  to  withdraw  and  amend 
after  a  demurrer  has  been  argued.    5  Price,  412. '  '    \ 


ANNUITY. 


« 


Whether  a  ttni       .^y  letters  patent  24  Car.  2.  the  king  granted  to  the  n^  of  A,  hit 
or  an  uiniiity.     heirs  and  assigns  for  ever,  an  annuity  of  lOOtf.  to  be  plud  dut  ^  his 

'     '    revenue 
14 


^AdbekdaO 


ARBITRATION. 


mi 


f^yenue  of  four  and  a  half  per  cent,  at  Barhtubet  atid  the  Leonard 
Ulands.  Held;  that  this  annuity  was  personal  and  duly  passed  under 
a  wOli  attested  by  two  witnesses,  by  a  residuary  clanse,  oequeathiiig 
all  the  rest,  residue  and  remainder  of  a  testatrix  personal  estate  of 
what  nature  or  kind  soever  to  her  executors,    4  B.  i^  A.  59.  ' 


1 1  111 


•APOTHECARY. 


10  UliO'l 


^1 


Where  a  defendant  was  sued  for  a  penalty  under  55'Geo#'d.  c*V^.  SwuteiwbtiT* 
8.  20.9  and  contended  that  he  was  within  the  exceptiob,  as  htfi^g  ^* 
prior  to  August  Ist^  ISIS,  actually  practised  as  an  apothecary.  Helo, 
that  it  was  proper  in  summoning  up  to  the  jury,  for  the  judge  to  refer 
to  die  5th  s.  01  the  act,  as  descnbing  the  duty,  of  an  apothecary  to  be 
to  make  up  the  prescriptions  o{  physicians ;  and  it  appearing  that  the 
defendant  never  had  or  could  have  done  so  prior  to  August  Istf  ISlS, 
that  such  total  incapacity  was  cogent  evidenc^e  to  be  left  to  the  jiifyy 
and  that  they  did  right  to  find  that  he  had  never  practised  as  an  tspo* 
thecary,  ^though,  in  fact,  he  had  on  many  occasions  administered  n^e- 
cines  to  various,  patients  prior  to  that  period.    S  B<  Sc  A.  40. 


^-  -)intb*r3[ 


APPRENTICESHIP. 


1«  Covenant  upon  an  indenture  of  Apprenticeship,  by  the  master  RAl|ttive't^« 
against  the  fiirther  breach,  that  the  apprentice  absented  himself  from  •>'"«^*'»<*'  ^* 
the  service,  plea  that  the  son  faithfully  served  till  he  came  of  age, 
and  that  he  tben  avoided  the  indenture.    Held,  that  this  was  no  an-  '    ^^^ 

awer  to  the  action.    S  B.  j&  A.  59« 

2.  An  apprentice  bound  for  seven  years  to  A,y  served  him  in  his  With  refcrcnc* 
bouse  between  five  and  six  years,  and  afterwards  for  the  remainder  ^  cturtcn. 
of  the  term  resided  in  his  mother's  house,  having  agreed  with  his  ' ' 

master  that  he  should  be  at  liberty  to  work  for  whom  he  pleas.ed,  he 
paying  2s*  a  week .  to  bis  master.  The  master  also  during  this  time 
occasionally  gave  him  work,  for  which  he  was  not  paid.    Held,  that  •"! 

this  was  not  a  continuance  of  the  service  to  A.  for  seven  years  under 
the  indenture.    4  B.  &  A.  55, 
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U  Agreement  for  a  lease  for  sixty-three  years  from  the  1st  of  May,  lUla^ve  to  tht 
,    J801,  the  lessee  to  be  allowed  three  years  ftom  that  time  for  winning  ■»*»»««>»• 
the  colliery  without  payment  of  any  rent,  an  arbitrator,  being  au- 
thorized to  give  such  direction  for  a  lease  according  to  the  agree- 
^^  ^  ment  as  he  should  think  fit,  directed  a  lease  for  sixty-three  years 
from  the  .1st  of  May,  1804.    Held  that  he  had  exceeded  his  autho- 
.  ^  rity,  and  that  the  award  was  bad.    1  B.  &  B.  80.  ^ 

^  z.  A.  B,  C.  D.  £.  and  JF.  partners  in  trade  Submitted  to  arbitration 
differences  which  had  arisen  between  them  in  their  trade.  A,  B,  and 
C.  gave  a  joint  and  several  bond  to  .D,,  E.  and  JP.  conditioned  for 
the  performance  of  an  award,  and  D.  £•  and  J^.  gave  a  similar  bond 
to  A*  B.  and  C  The  arbitrator  awarded  among  other  things,  that 
4,;,  A.  should  jpay  a  sum  of  money  to  £.,  A,  having  sued  B.  on  the 
. ,,  fiward..,  Ileldty  (Richardson  J.;  dissentiente,)  ihsLVA*  might  recover 
^  sum  awarded  to  him.    1  B.  ^  B.  350. 

3.  The 
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'  3.  The  antboritj  of  an  arbitrator  is  detennined  by  Che  deadi  of 
eitherparty  before  the  award.    2  B.  ft  A.  S94. 

4.  Where  a  case  was  referred  by  order  of  nisi  primt  and  after  the 
reference,  bat  before  the  making  of  the  award,  the  plaintiff  became 
bankrupt.  Held,  that  this  was  no  revocation  of  the  aabmoBion,  and 
that  the  arbitrator  having  awarded  a  Terdict  for  the  defendant  had 
done  right.    4  B.  &  A.  250. 

5*  A  judge's  order  directed  that  a  cause  should  be  referred,  and 
that  either  wty  willfoUy  preventing  the  arbitrator  from  making  an 
award  by  affected  delay  or  otherwise,  should  pay  such  costs  as  the 
court  thought  reasonable  and  just.  Held,  that  such  order  might  be 
made  a  rule  of  court  after  one  of  the  parties  had  revoked  the  audio- 
rity  of  the  arbitrator.  2  B.  &  A.  595.  But  secondly,  where  die 
authority  was  revoked,  because  the  party  could  not  procure  the  at^ 
tendance  of  material  witnesses  before  the  arbttrator,  the  eoort  le* 
fused  to  aUow  any  costs.  Ibid. 
RekdYe  to  the  '  6.  Bv  rule  of  Court,  a  cause  and  all  matters  in  diftrence  were 
•ward.  referred  to  an  arbitrator,  and  the  costs  of  the  cause  were  to  abide  the 

event.  The  arbitrator  directed  the  verdict  to  be  entered  for  the 
plaintifi,  but  that  they  should  not  take  out  execution  for  the  debt 
until  they  had  paid  a  larger  sum  due  to  the  defendant.  Held,  that 
the  Plaintiff's  attorney  might  still  take  out  execution  for  the  costs. 
2  B.  &  A.  597. 

7.  After  issue  joined,  and  notice  of  trial  given,  a  cause  was  re- 
ferred. It  appeiured  doubtftd  on  affidavits,  whether  the  award  was 
made  previous  or  subsequent  to  a  revocation  of  the  submission.  The 
court  refused  to  stay  proceedings,  but  left  the  defendant  to  plead 
the  award.    8  Taunt.  146. 

8.  Upon  the  trial  of  an  action  oftortf  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  reference  of  all  matters  in  difierence,  the  de- 
fendant claims  before  the  arbitrator  a  sum  of  money'  due  to  him, 
upon  the  balance  of  an  account  which  was  admitted  by  the  plaintiff 
to  be  due.  The  award  without  stating  that  it  was  made  of  and  cod- 
cerning  the  premises,  directed  a  verdict  to  be  entered  for  the  plain- 
tiff with  damages.  Held,  that  his  award  was  sufficient.  1  B.  ft  A. 
106. 

9.  Where  it  is  stipulated  that  in  case  of  the  breach  of  an  agree- 
ment the  sum  of  100/.  should  be  received  as  a  stipulated  debt,  bind- 
ing on  each  party,  as  to  the  amount,  and  an  action  for  dtou^es 
generally,  for  the  breach  of  this  a^r^ement  was  referred  to  an  anii- 
bitrator,  who  awarded  Only  lOl.  £uaaage8.  Held,  that  in  order  to 
entitle  die  party  to  come  to  set  aside  this  award,  it  was  necesstery 
expressly  to  state  in  the  affidavit,  that  this  clause  was  pointed  out  to 
the  arbitrator  at  the  time,  and  that  he  was  required  to  act  upon  Uu  ' 
2B.  &A.  70*.  •    ' 

10.  A  special  jury  having  been  obtained  on  the  motion  6f  th^ 
defmidant,  the  cause  was  referred,  and  by  the  order  qf  refbrenee^ 
the  costs  of  the  cause  were  to  abide  the  event,  and  the  costs  ^  'tfie^ 
rcferenoe  and  of  the  special  jury  were  left  in  the  discreffion  if  «r^ 
bitt^eoir.    Held,  that  the  arbitrator  cannot,  after  directing  a  velvet 
for  the  plaintiff,  award  that '  the  latter  should  pny  the  cosis  of '4li&'' 
special  jury.     1  B.  &  A.  663* 

11.  The  court  will  not  set  aside  an  award  on  the  CTound  that  the 
arbitrators  have  decided  contrary  to  law,  unless  the  law.  bo  clear 
upon  the  subject,  and  therefore  where  the  captain  of  a  ship  at  an 
intefifyedi^te  port,  in  order  to  pay  for  repairs,  had  necessarily  sold 

part 
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part  of  the  cargo  at  a  price  higher  than  it  would  have  iiatched  at!  the 
port  of  destination,  and  upon  a  reference  to  settle  the  average  laws 
hetween  the  ship  owner  and'  charterers,  the  arbitrators  (who  were 
mercantile  men)  allowed  for  the  actual  value  of  the  goods  whea  -  - 
sold,  and  not  for  the  price  they  would  have  fetched  at  the  port  o£  • 
destination,  the  court  refused  to  set  ^ide  the  award4.   SBu&A^i: 

237.  .        :  /  '• 

12.  The  court  requires  strong  facts,  and  to  be  distinctly  stated  in 

cases  of  setting  aside  an  award  and  a  denial  of  any  such)  is  condu^^  • 

sive.    4  Price,  232.  -'•. 

18.  All  the  witnesses  of  the  party  against  whom  the  award  id  made  > 
must  have  been  examined,  and  in  his  presence,  or  it  will  be  a  grouiwl 
for  setting  the ,  award  aside,  but  that  must  be  made  dearly  to  ap«  * 
pearl    4  Price,  232. 

14*  Where  the  defendants  in  an  extent  in  aid,  have  withdrawn  Relative  to  the 
their  plea,  and  suffered  judgment  to  be  entered  up,  upon  an  agree*^  arbitrator, 
ment  to  submit  to  arbitration,  the.  Question  oif  the  amount  oi,  what 
is  due  to  the  prosecutor,  provided  tne  award  be  made  by  a  given  b' 

time,  and  the  arbitrator  did  not  make  his  award  till  after  the  expira** 
tion  of  a  further  period,  to  which  it  had  been  agreed  to  extend  the 
time,  in  consequence  of  the  defendants  having  delayed  to  furnish  him 
with  the  name  of  a  trustee,  which  was  required  to  make  part  of  the 
awiird,  and  the  defendant's  solicitor  afterwards  wrote  a  letter  re- 
quiring that  the  arbitrator  would  take  into  consideration  matters  not 
before  him  during  the  reference  which  was  refused,  as  the  reference 
was  considered  to  be  dosed.  It  was  hdd  by  the  court,  that  under 
those  circumstances,  the.  delay  in  making  the  award  had  not  inya;* 
lidated  it,  as  being  made  after  the  expiration  of  the  arbitrator's  au* 
thority.;  for  that  the  conduct  of  the  defendants,  and  the  solicitor's 
Iett«^  was  eouivalent  to  a  consent  to  extend  the  time  ;  and  there- 
fore, they  refused  to  set  aside  the  judgment  and  the  proceedings 
thereon,  and.  the  award,  and  allow  the  defendants  to  plead  to  the 
extent.    7  Price,  636. 

15.  An  arbitrator  is  not  bound  by  a  rule  of  practice  adopted  by 
courts,  of  law  for  general  convenience,  and  therefore  when  a  re- 
ference of  a  chancery  suit,  and  all  matters  in  difference  between  the 
parties,  the  arbitrators  had  allowed  interest,  (when  it  would  not  be 
allowed  by  a  court  of  law  or  equity),  the  court  refused  to  set  aside 
the  award  on  that  ground.    2  B.  &  A.  691. 

16*  Submission  to  the  arbitrament  of  two,  and,  in  case  they  dis-  aelatiVe 
agiieed,  to  the  uropirt^e  o£  a  third,  so  that  the  arbitrators  made  their  umpire. 
aw^r4  on  or  beibre  a  day  certain,  and  the  umpire,  if  they  should  differ, 
beibre  ,a  subsequent  day,  and  the  umpire  made  his  award  before 
thettimegivcQ  tp  arbitrators  expired.    Held,  that  the  umpirage  need 
not  state  that  the  arbitrators  had  disagreed.    5  M.  &  S.  193. 

if*  Where  the  parties  naxned  two  arbitrators  who  were  to  choose 
an  .umpire,  aad  each,  arbitrfitor  named  a  person  to  whom  the  other 
ob^ted,  and  they  afterwards  agreed  to  dedde  by  lot  which  should 
name  the^.'Umpire^  and  thereupon  the  party  who  won  named  the 
person  to.  whom  the  other  haa  previously  objected.  Held,  that  the 
aWAtd  made  by  such  umpire,  was  bad.    2  B.  &  A.  218. 
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ARMY. 
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The  ezamiiiation  of  a  soldier  taken  under  the  matin  j  act,  is  to  he 
feceived  as  evidence  as  to  his  settlement,  even  though  he  be  dead, 
Off  absent  from  the  kingdom  at  the  time  when  the  appeal  is  Cried. 


^^ 


AKREST. 

EpDpclon  !•  Where  the  question  of  priyil^e  from  arrest  is  doubtfid,  the 

flm;  M  dtll      court  w31  not,  upon  motion,  disdiarge  the  party  out  of  custody,  bat 
•■•*  leayehhptohb  writ  ofpriyilege.    2  B.  &  A.  284. 

2.  Qtugrtf  whether  a  gentleman  of  the  kii^*8  pnvy  diambar  be 
priTileeed  from  arrest.    2  B.  &  A.  2S*. 

S.  Where  a  party  in  London  was  required  to  attend  an  aibittstor 
at  Exetery  on  a  given  day,  and  three  days  before  set  oS,  and  wcAl, 
accompanied  hy  his  attorney,  to  Clifton^  where  is  wife  resided,  and 
where  were  certain  pap^v  necessary  to  be  produced  before  the  ar- 
bitrator, and  was  occupied  for  a  great  part  of  two  dajrs  in  selecting 
and  arranging  the  same,  and  in  the  afternoon  of  the  second  day  was 
arrested.  Held,  that  he  was  not  privileged  from  arrest  under  these 
circumstances,  having  employed  more  than  a  reasonable  time  finr  the 
above  purpose,  and  it  not  bemg  sworn  that  h^  was  occupied  daring 
all  the  time  he  was  at  Clifton^  m  tiie  object  for  whidh  he  went  thither. 
Abbott,  C.  J.  dissentiente.    3  B.  &  A.  252. 

4.  G.  being  a  party  in  a  suit  referred  to  arbitration,  having  been 
also  reauired  to  attend  at  Exeter^  as  a  witness  before  the  aibitrator, 
and  to  bring  with  him  certain  papers  in  his  possession,  to  be  read  on 
the  reference,  which  was  appointed  for  the  20th  of  Sepianber^  left 
London  on  the  16th,  for  the  purpose  of  going  thither,  and  pmaoed 
his  joume;^  by  way  of  Clifton,  in  order  to  procure  the  neocasary 
.  papers  which  had  been  len  there,  during  a  previous  viat,  in  custody 
of  his  wife,  who  had  continued  and  was  still  remaining  there ;  and 
arriving  on  die  17th,  employed  himself  in  assorting  his  napecs  and 
selecting  such  as  were  necessary  to  take  with  bun,  whicd  oecapaed 
him  and  the  professional  person  whom  he  had  nrocui^  toaoeora- 
pany  him,  to  assist  in  so  doing,  all  ^Uiat  day  ana  the  next,  and  at 
5  o'clock  of  the  latter  day ;  and  whilst  he  was  so  busied,  be  was^  9T' 
rested  at  the  suit  of  a  creditor.  Held,  that  he  was  privileged  dwilV 
the  ioumey,  including  his  stay  at  CUfUmy  on  the  crowd  9i  lh«.^i€- 
▼iation  benig  for  a  necessary  purpose,  and  the  d^jr  no  tofit^  *t)|ii^ 
reasonable  for  the  accomplishment  of  it,  accordinff  to  the  &cta  stated 
to  the  court  by  the  affidavits.  Garrow,  Baron,  dissentiente;  ahaeot 
Richards,  Lord  Chief  Baron.  7  Pricey  699. 
g/>  w'piriop  of  5.  A  person  of  decent  repute,  while  attending  a^fr,  at  a  town  in 
"""^'*   '         which  he  was  astranger,  in  the  war *of  has  basiness  as  arborpMl^er, 

havinff  knowingly  uttered  a  forged  note,  for  which  he  is  ^ifterifgrds 

apprehended  by  private  perBons  widumt  warrant,  on  his  iN^-i^OTie, 

and  carried  before  a  magiatntefrir  ecsammalson^  \q  iriwoi.^frotMipB- 

<  ORHihitei;^  discharged^'  eahnot^lnitintaia  aniaoftion  for  tf  scdoopKillpii- 

ment  against  those  who  so  apprehended  him  under  such.^ciimttti#es, 

.  .'iand^  those  circwrastanoes  may  be  ^pleaded  in  Justifaat|o<l,  •ad  if 

^pvovted,  will  entitle  the  defendant  to  a  verdic(|{  at  >kbal#  :|to!«IMrt 

will  not  grant  a  new  trial  where  theiijaxyhaiSQ  h|MMi)|OidilWled, 

' '  alchougli 
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although  the  defendant  had  also  pleaded  the  general  Usue.  '5  Price, 

525- 
6.  The  Bheiriff  having,  within  a  liberty  where  particular  officers  UnlawfuL 

Kadthe  exduftve  privilege  of  executing  dl  process,  arrested  a  de-  •   'tio? 

fendant  upon  a  ca*  xtf.,  in  which  there*  was  not  any  non  omittas  clause, 

sufTered  him  to  go  at  large  before  his  removal  from  the  liberU^. 

Held,  that  he  was  liable  in  an' action- for  an  escape.    3  B;  ^  A.  5M1 


ASSUMPSIT. 

•   !•  The  defetidpat  contracted  to  transfer  stock  on  a  certain  day  to  Genenif  jg^^ii 
the  plaintiff,  but  failed  to  perform  his  contracti  upon  which  the  kp^^*   e^ica 
^aintiff  bought  llie  sleek ;  and,  to  recover  the  consequent  loss  sus* 
tained  by  him,  brought  an  action  against  the  defendant  for  moxu^ 
paid.    Held,  that  such  action  was  not  maintainable,  as  the  plaintdSf 
sfaeitld  have  dedared  specially  on  the  contracts    8  Taunt.  268. 

2.  Declaration  in  assumpsit,  charging,  that  defendant  was  indebted  Pf««duia«. 
to  the  plaintiff  in  500i|ttaFts  of  wheat  for  tolls,  without  stating  any 
value,  IS  bad  upon  special  demurrer.    4  B.  &  A.  268. 

S.  In  assumpsit  by  the  provisional  assignee  of  a  bankrupt,  de- 
fendant pleaded  the  g^ienu  issue.  Held,  that  the  fact  of  the  bank- 
itipt's  estate  having  been  assigned  by  the  provisional  assignee,,  to  the 
new  asstgneesy  between  the  time  of  issuing  the  latitat  and  the  delivery 
of  the  dedaration,  is  no  ground  of  nonsuit  upon  a  plea  of  non  at" 
tumpsk.    4B.&A*S45« 


ATTACHMENT. 

1.  The  defendant  having  been  served  with  common  process^  ool«  In^lMt 
'  lafied  and  violently  shook  the  officer,  and  ordered  him  to  (|uit  his  F^^'^'^ 
"'  presence.    Held,  that  without  disclosing  more  of  the  circumstances, 

this  did  not  necessarily  amount  to  a  contempt  of  the  court  and  ob- 

struction  of  its  process,  for  whidft  they  would  .grant  an  attachment. 

1  a  AB.  24. 
€.  ITie  court  T€^i2»ed>  to  make  a  rule  for  an  attachment  absolute  Motioo  for. 
'  against  A.  for  the  non^production  of  indentures  according  to  their 

''brder,  on  bis  swearing  that  he.  coukl  notxompiv  with  the  order,  not 
!^  ilttving  the  indentures  in  his  possession,  that  he  had  never  destroyed 

ilieoi,  and  tlMC  he  had  made  diligent  search  for  them,  and  repeatedly 
7  Squired  faff  them,  but  eould  fira  no  traee  of  them.    8  Taunt.  ISO. 

t)  *'L  *    >  .       .  »  .         -  r  . 

U    ijl  Iw      t  '■         J  •      ^  ■"'      ■■<■'»       III!.' 1  .       I  !■      ■       ■ 

ATl'ORNEY. 

/'^^t-li^  Aft  ittuneyhad  sent  the  money  regularly  for  his  cePtiiicates  AdmiMJiin^. 
^^f^  tlMe^eolrs;  by  his  clerk,  who  misapplied  the  money,  and  failed 
/^  W^tm^aso  tfiem.    Tbc  ceortv  upon  appljeation  for  his  re-admispbn 
'fi«s>t»4tfOrdi0y,  gransed  m  rule  alfsolate^  in  the  first  ioatanoe,;  con^ 
n«li(ycnid  fer  the  produetkm  of  tho  Attorney  Oeneral'a  GOnrnti 

,'^'m^wmmiAmc  :^  .  •    ir. 

li  Li^i  ^p§MOkMto  has  tMttinued  to  practjsotao o soUcitor»  aftadiis 
<iMWrtMbal^-4dLd)iexpsred,  niay;  under.  oirewmBtaiioafr  bo  Teodtarittpd» 

.ba»Wifetr tiolisg  sP'towaJa  notioe.  '*a»»»  StrA^lMi       . '>  i-   t. - 

♦IgucidllB  S.  A« 


W2  ATTORNEY.  TAmekda. 

8.  An  agait  eaoflofyed  to  Cake  out  an  attornajr^s  anmial  certificate, 
having  ne^ected  §o  to  do,  and  the  attorney  having  from  ignorance 
of  the  £actf  continued  to  practise,  the  court  will  only  aDow  him  to 
be  re-admitted,  upon  payment  of  the  arrears  and  a  fine.  4  B.  &  A.  90. 
4.  An  Attorney  who  had  not  practised  on  his  own  account  since 
his  last  certificate  expired,  may  be  re-admitted  without  paying  any 
fine  or  arrears  of  duty.    2  B.  ft  A.  S14. 

PrivUcgei  of.  5.  An  atiomey  does  not  lose  his  privilege  by  n^lecting  to  roiew 
his  certificate  at  the  expiration  of  .hu  former  certi&ate,  n  he  renew 
it  within  the  space  c^one  year.    5  M.  ft  S.  281. 

6*  An  attorney  in  custpdy  for  debt  loses  his  privilege  and  maybe 
detained  upon  mesrte  process.    4  B.  ft  A.  88. 

Usnof.  7«  The  plaiMiff  after  judgment  recovered  settled  the  action  with 

the  defendant,  and  employed  a  new  attorney  to  enter  .up  satisfac- 
tion on  the  record.  Hel<C  that  the  defendant  was  entitled  to  be  dis- 
charged out  of  custody,  although  the  lien  of  the  plaintifi^s  attorney 
on  the  costs  had  not  been  satisfied.    4  B.  ft  A.  466. 

RjBlstif e  to  hif        g,  jhe  court  cannot  order  a  solicitor's  bill  of  costs  for  busiaess 
'  *  done  wholly  in  the  Houseof  Lords  in  the  prosecution  of«  an  «>peal 

to  be  referred  for  taxation,  because  their  officer  has  qo  means  wnere* 
by  he  may  be  enabled  to  tax  such  a  bill.    4  Price,  279L 

9.  A  cnarge  for  preparing  an  affidavit  of  the.  petitioning  creditors 
debt,  and  bond  to  tne  chancellor,  in  order  to  obtain  a  eomniission  of 
bankruptcy,  is  not  a  taxable  item  in  an  attorney's  bill  within:  2  6.  2. 
c.  23.  s.  23.  as  being  a  charge  at  law  or  in  equity,  the  affidavit  not 
having  been  sworn  nor  a  eommission  issued.    3  B.  ft  A.  486. 

10.  The  court  will  not  stay  the  postea  in  the  hands  of  the  associate, 
for  the  purpose  of  having  an  attorney's  bill,  on  which  an  action  has 
been  brouffiit  and  a  verdict  recovered,  referred  for  taxation,  and  to 
be  indorsed  according  to  the  allocatur ^  where  the  jury  expressly  found 
a  ''  verdict  for  the  p&inii£P  for  the  amount  of  his  bills  subject  to  tax- 
ation." They  discharged  a  rule  which  had  been  obtained  to  show 
cause  why  such  an  application  should  not  be  granted  with  costs. 
7  Wee,  234. 

11.  More  than  one-sixth  part  of  an  attorney's  bill  haying  been 
taken  off  on  taxation,  the  defendant,  presented  a  petition  to.  the  vice 
chancellor  to  allow  the  costs  of  taxation ;  pending  this  proceed!^* 
the  attorney  brouffht  his  action  for  the  residue  of  the  bill.  Held,  that 
the  action  was  well  brought,  the  statute  2  G.  2.  c#»23.  s.  23«  having 
only,  prohibited  an  action  being  brought  pending,  the  referaaoce  aad 
taxation. .  2  B.  ft  A.  745. 

Summary  juris-      12.  Where  the  employment  of  an  attorney  is  so  conaect94.  ^^ 
diction  oY«r.      )|[g  professional  character  as  to  afford  a  presumption  thiU  hia  W* 

ployment  was  in  consequence  of  that  character,  the  court  wiB  Int^- 
tere,  in  a  summary  way,  to  compel  him  fiuthfully  to  execute  the 
trust  reposed  in  him ;  and,  therefore,  where  an  attorney  was  eoa- 
ployed  by  A*  to  collect  and  get  in  the  efiects  due  to  him  as  a^bnini- 
strator  of  another  person,  the  court  compelled  the  attorney  t^^eader 
an  account  to  the  executors  of  A.  of  the  monies,  ftc.  vieoenMM 
him,  although  he  had  never  been  emploo^  by  A.  or  hb  c^Mlifp^ 
to  conduct  any  snit  in  law  or  equity  on  his  or  their  behalf  '4Xlr  A- 
47.       •       .  .   .  .  .       *-' 


13.  The  court,  in  the  exercise  of  its  summary  jurisdicdon  overlto 
officers,  have  authority  to  order  an  attorney  who  had  relbsed,  osrlM 
ffround  of  miacooduct,  to  take  back  an  ^appr^ntioe  who  had  run  away 
from  his  service,  to  rjetum  to.the  parents  of  sudi  appieMdce  a  te^ 
aonable  part  of  the  premium  recehred  widi  him.    3  B.  3t  A.  257* 

14.  WMtc 


AomwmO         bail  in  iCnML  CABEfi.  «7S 

li.  Wbm  M  mttoratejr &r  the  ^^iiiljff  suftnd  Ae  oaie  «o  be  LUa>iUtie8of. 
iCBHed  on  wilhaqtpiieTioMiiy  awertauik^.  vbether  a  lOAleriel  vitaess, 
wbott  the  plaintiff  had  uaderlaken  ta  fonng  iato  coMEty  haA  arrivvd ; 
in  oaQ^u0Boe  ef  vhich  die  platDtiff  was  normtjted.  Held,  that  in 
an  aotioB  afawt  bun  Ant  oagugonoe.  it  iraa  iirjtqperlf  left  to  «Uie  pary 
le  aCQT  whewer  ha  had  uiKd  raaaBHaUa  otfe  in  owriarrtMag  Idbe  cauae ; 
and  the  jiity  having femid in  ttem^ativei  thetcoari  xenseA  :ledifr- 
Ijprb the verdiot*    4J3.&A.202. 

15.  It  it  ao  abjection  in  dud  eawi  that  bail  b  put  in  by  ft  diSMant  ReUUye  to 
clerk  in  ooim»  without  an  order  tet  obtaioed  fi>r  teaae  to  chaaga  tlie  changing  the 
«terk  in  «p«rt«  or  mHice  gran  of  the  idiaage  to  the  phimtiff  fa*  his  *^"><7' 
attorney*    As  to  the ohao^e  of  theiatfeacney  (not  bang  oae  of  tke 
four  attomiesof  thi^  ooiurt^)  jawNa»*hetsoiirtida88  nait  talba  aiolioe  of 
the  bpaiediate  atteraey  in  the  cauaa^  the  procaadiaga  bflin|p  earviad 
on  in  the  endfteqaer  wholly  in  iba  Jiamei  of  tfae^  olaabs  m  tsmmt. 

l^  Notice  of  bail  was  ghen  by  the  dafcndant'a  attamey,  and  bail 
above  put  bk  by  aa  attorney  employed  by  the  bail  to  the  sheriff, 
'Without  any  order  having  been  aiacfe  to  change  the  sttomey.  Held, 
that fthis  was  siifficaent.    fiB*dtA.6(Mb 

17.  A  warrant  of  aittoniey  to  contes  JNidgaxeat  is  net  Totd  for  Warrant  of. 
omitting  to  state  in  the  defeazaooe  A  acdla^iril  seonity  "Bm  the  aame 

4ebt.    2B.&A.  sea. 

18.  IfA^  Aioder  arrest  at  the  tmtioi  Af  sMs  ta  C^  jtfie  aheriff'a 
^^fieer.  So  whose  custody  he  tB^  a  wanaoi  at  attaisiey.far  a  debt  due 
to  C,  such  wanaant  wiU  he  void»  .tf  no  attorney  be  pmsent  at  the 
texecution  of  tbe  pant  of  A,    8  Taunt.  aaSu 

19.  In  eol«ring  iipv  jadf^eot  on  an  old  awnant  of  attanaay,  the 
a&davit  anay  be  firflparly  eatklad  ia  a  canse^    1  B.  jSc  A.  £67* 

20.  Wberea»ftM»ixieylHabasaritrucfcofftherelk4iftbeiLB.en  OP-trikinghim 
a  report  of  die  maator^  ha  wiU*  oomaaitbni  lie  struck  offdie  tails  of  this  ^^^^  '^"' 

xaartimbai  auffiotet  cause  be  rfiowa  lo  tfia  eontrary,  1  B.  &  B.  ^22. 


AUCTION. 


A  purchaser  of  an  e«tat0  by  pubUc  auction,  depoi(ited  a  sum  Auctioneer. 
wkh  the  auctioneer^  as  part  of  the  purchase  money,  until  the  vendor 
'mtoAe  out  a  goad  title»  according  to  die  conditions  of  sale.  No  good 
title  was  nurae;  but  the  treaty  was  kept  open  with  the  auctioneer  for 
ibar  yeara  from  the  lime  of  the  sale,  and  no  demand  had  been  made 
on  him  for  the  repayment  of  the  deposit.  Held,  that  in  such  case  the 
Auctioneer  is  not  liable  to  the  jpuncnaser  foi*  interest  on  the  deposit 
laoneyy  8  Tamiton.  45. 

BAIL  IN  CaVIt  CASES. 

1    ■       .  » 

I.  Proeaadiags  oa  ab«U  bond^  aet  aside  «a  the  gitwndy  diil  «t  Bail  to  the 
m^  gi^fn  ia  a  saooad  actioa  fisr  the  aaaae  ooiaa,  though  the  ifim  sheriff. 
«ctioo  was  now  pressed.  1  B.  dc  B«  5li. 

2./\Yhere  tbflf4efeadailt  wasi  an^ttstadagaasr  after  aaoAj^fw^^  th^ 
,<)atut  aUowad  the  bail  bond  in  the  aeoond  action  to  be  caaoeUedv 

nftlaintiff  49^  Aowliig  iliat  .iba  aaooad  astast  was  not  inazatioii8„ 
.&B.289.  ...... 

3.  On  the  dissahitiao  of  pisrtaersUp,  liativieao  £.  and  C. ;  C.  filed 

lijs  bill  in  equity,  ^giuost  J3.,  for  .an  acaount ;  jd.  admitted  that  he 

^wed  a  bs^|B^e>t0  i^hMse  0f  AandC^  and  was  iaodc«ilefaiidaiit 

,  Jeir.  Vn.  X  X  in 


f  I    I  M  .  t  W, 


in  tte  «uil;of^eqtil}ir>i  i^^ •applied  tAJtoiOQui*rof<dhancMgribr(iar; 
of  090 exeni .it|§^» a^iisl  Jl., fora  aomchdaigbr^iiBi  tfain'diatiadiBiti 
Iw4^  allec^iB^  thut  id  be.t^ebalaiwe  doe  (oihe-haitt^'oC  .B.«bm1  61 
Thfei)cim'grftiktedihe #rit lor  the smaBec mna^tHAj^x  «id ^%lwiikjwl- 
cordingly  held  to  bail  for  the  fimalltf.  iupiy  whidi  he  pttiiLibtii^Mirtf: 
JSibihMfi^e.  jhiiidkrwt*  The  aesigHees of  J^  CL  being  otieLtf  Ihfeni, 
litmiitod  .alijfor  .tb4  iHi^r  aum.  .This  court  rcfived'to  diil<;fiarge:jA. 
oitl  Of  cw$Mij:i  fiO  die  ground  that  this  case  did  not  «Mieinlhtii  ftlit 
.pibifliftfe  n««o-42eMr&ir  «o^  eddbn  cst«^,  Tauat^.M.       ^' «     • 

^-^A^Blteriff  is  oot authflffised^ by  the 23d.. IL$.  c^  iateletelift^ 
quolody^ ^ablul^  a'defevdaot  taken. under  aa«ltncbnieift<iirtiii%iout 
<#cottFti  ofjaw^  folr>no^  payntent  of  eoft8»  bediuaei  siioli  a.|»ttBeai*ii 
iaitbeim^f e  oi^  and  iaeftct an  eibectftioni  ^  F^ioer ^&'>  ^Sf^  Itt an 
fKtion  «fdel^  oosncba  bail  b«ady  thm  it  waa<givtti  jlo«tfie;tpliirift 
tt«fer  9iioh(cifCuinitance$9  held  good  ontgenecal.dteiunieittHJ^id. .  • 

5.  A  bailable  writ,  is  not  neoeasarily  a  special  writjnteiifti^i'itne 
Si.^i^^  e.  1^.; and  plea' statiag)  that  plaintiff  coHaaencnUik action 
by;ia  bailable  writ  indofsed^  lor  bail  £wr  60l>  by  virfnieiof  .iribfclii  ^e>* 
iJBOdant  ^asavrestedt.and  that  pkuntiff*A  then  cause  of  laciianldidrfldt 
aaiount.  to  1^^  «r  to  any  sum  for  which  defendanl-isiis  •  iiabk  t6..be 
arrested,  was  held  bad  on  general  demurrer^  for  not  shd^iBg  the  «a| 
40'be  n  special  writ.    1  B*  &  A«  998.  ^ 

6»  Where  plaintiff  held  defendant  to  bail,  before 'the;  caia»«f 
Miction  accruea,  and  afterwards  discontinued  and  pQidcoatai  iftnd  then 
arrested  hini  {fe  ncfco  for  the  same  cause  after  it  accrnedi  tfat  afilirt 
discharged  defendant  on  common  baiL  ^  M.  &  &  98. 

7.  The  defendant  was  arrested  upon  a  capms^  directed  to  the  iriierifc 
^  London^  which  issued  upon  an  office  copy  of  an  afidaris  of  debt, 
sworn  before  the  Filacer  tor  DevoUf  no  affidavit  haiwg  bdng^nadtf 
before  the  Fiiaeer  for  London*  Held,  that  the  proceedings  were  regu- 
lar, and  the  defendant  not  entitled  to  Ins. discharge.  8  Taunt.  d4S. 

8.  An  affidavit  to  hold  to  bail,  which  states  the  defendant  iS'fitt* 
debted  to  plaintiff,  as  drawer  of  a  bill  of  exchange,  is  not  soficianC 
unless  it  is  also  stated  that  the  bill  is  due.  3  B  &  A.  4^95. 

^  The  court  will  not  order  a  defendant,  arrested  in  trc^er^  to  be 
discharged,  on  filing  common  bail,  on  a  motion  for  that  jpnrpoas* 
founded  on  an  objection  to  the  form  of  the  affidavit  fXkwkitht^ki^fs^ 
cess  issued,  that  it  did  not  negative  a  tender,  although  ibo  mofionlte 
made  on  an  affidavit,  stating  that  the  value  of  thaaid>jeatfimitt6K:  of 
the  action  had  been,  in  point  of  fact»  actually  tendecedttibitAw 
plaintiff  before  the  writ  was  sued  out.   4  Fric^  S06. ,  '  >ii j<s  (ioiliai>o 

10.  An  affidavit  to  hold  to  bail,  stating  that  the.defendant)  wsaK»fak4 
debted  to  plaintiff,  for  ^oods  sold,  and  ddivered  by  theipiiinftiffiiclr 
the  defendant,  is  insufficient,  because  it  did  not  appear  that  tbtf^goeds 
irere  sold  and  delivered  to  the  defendant.  2  B.  &  Ac596*>vi:.  <>j  >r  u- 

11.  The  proceedings  in  ^n  action,  or  the  bail  bond  bavbg 
edf  the  defendant  pleaded  rp  the  Ofigii^  action,  the  ftenmiisatfe 
subsequently  a  plea  of  bankrupt)  pmt  darrein  vtontijMMlb*  o3l. 
beingrno  aJBdatit  4hal^lhe!appHGftioi»  torstay  the  .tyqeMd[klg&^ 
inade  o^  the  part  of  the. bail »  4te  coon  notr  set  baide'iii^lntfiat^I#fl# 
and  i/iBstrained  the  defpndantj  |o  his-  -.  plea  df  g^rtiljialii^Daaitii^ 
ground  that  when  the  proceedings  were  stayed  in  the  action  on  Ji$% 
ImA boQd^ 'it  warlm^dedL'tbiNtfike iideitfiidAnt  sbwiddiiM^jtuipieiRfeMi 
the  validity  of  the  original  debt,  4  B.  &  A.  2W..».ii;i^T  H    nnaJ  'jrij*^r 

.324  T^e  bail  to:th04hei<ff,,jgtetdttid|ygft^ 

VtStioWwrn  Wfaiaigwii^of  the  baJlten^d:>o^tei(«i^^teiliibiilln 


'  lnnre>beeii  f«it)fuv9)ut'n#t  MrfiMedyianditfie  Almtiffr-cleHci in  c«utv, 
hn  booBeiited«tb4mt)rd«rm'0laying'pr<M:elN^  the  bail  bond^ 

on  ^pqrflkfent  of  costs,  h^  k  not  entitled  to  liftve  tbe  nedurity  of  tbelWl 
boikdy  became  he  te»  iraaved  the  right  vrbieH  ariieft^^otlIi:havi<llg4iMt 
atrUby  hi* oifn^ conduct.  7  Pricev  5S5/  "-  *'•' •<> -''i'*:^ 

H*  Bail  having;  been  put  in^  and  justified*  the  defeadint'poiaMg^ 
vule  iMfi  Sof  aetting  aside  the  allowance  of  such  ball  ^iviuhreiikdieiredfi 
the  role  ntis  being  afterwards  made  absolute^  «!  aaBig«iMl0»t>  di>  tho 
tfaO  bond  waa  taken.  Held,  that  such'  assie^ent  was^vegiilirvidi^ 
i«ader  nuder  iudi  cincumstances  being  imuflioientw  ^lk^8t^Ai^79B, 

'  15*  Bail  hood  stands  as  a  security,  where  a  trial  has  been'losq 
potwithgtandiBg  the  bail  have  rendered  the  principal,  213l  it  !A«>58^ 

•  16.  The  assignee  of  a  bail  bond,  without  any  sufficient  reason^  £im 
so  dobgv  'broa^t  separate  actions  against  each  of  the  bail;  the  coan^ 
upon  pimnent'of  the  costs  of  one  action,  only  stayed  the  prooeedkiga 
htally  dbsentiente,  Abbott,  G.  J.  2  B.  &  A.  598; 

17.  A  sheriff  is<  bound  to  let  his  prisoner  arrested,  upon  iMntf  pro^ 
cete  at  kcrge^  upon  rea^nable  sureties,  and  a  bond  with  fiire  aureties, 
thnee  of  whom  are  respectively  worth  more  than  the  penalty  of  thtf 
bondf  is  sufficient,  though  the  other  two  are  worth  less  than  tkm 
penalty^.   5  M.  &  S.  2SS. 

18.  The  court  reused,  on  motion,  to  assimilate  the  practice  of  the  Bail  to  tiie 
coMt  of  C«  B.,  to  that  of  the  court  of  K.  B.,  in  proceedings  agamst  •cJor. 
bail^l  a&B.490. 

'«-lft  Aftepbailput  in  and  justified,  and  a  subsequent  demand  of    ^ 
plea,  and  time  allowed  for  pleading^  it  is  too  late  to  mo^e  to  enters  an 
eMouet^tur  on  the  bail  piec^,  on  the  ground,  that  the  plaintiff  has  not 
declared  on  the  cause  of  action,  which  he  swore  to  in  his  affidavit  to 
hbld'the  defendant  to  bail.    1  B.  &  B.  48. 

20*  A  capias  quare  dausum  Jregity  issued  against  A.  and  B.  with 
an  aeeiiam  in  debt,  upon  which  A,  was  arrested,  a  special  original 
debt,  a  capias  aliasy  and  pluries^  and  writs  of  exigent,  issued  against 
both,  and  B.  was  outlawed  on  the  23d  of  October,  afler  which  a  de- 
claration in  debt  on  the  original,  was  delivered  against  A.  only  en^ 
tided  of  Trinity  term.  Held,  that  tlie  bail  were  not  entitled  to  be 
discharged  on  a  motion  for  that  purpose,  upon  Ihe  ground  of  a 
vBriance,  between  the  declaration  and  the  process,  upon  which  the 
defendant  was  airested.  8  Taunt.  304s 

"2U  In  an  action  on  a  reci^nizance  of  bail,  taken  before  aconnnis<* 
sienery  in  the  county :  the  venue  was  laid  in  Middlesex;  and  the  de<* 
daration  stated,  that  the  defendant  of  A»  in  the  county  of  J?.,  came 
btfove  Cv,  then  and  there  being  a  commissionesb  &c.  for  B.  and 
thkvL  and  there  before  sudi  commissioner,  became  bail.  Held, 
thai:.thia  "was  a  suffioent  averment,  that  bail  was  taken  in  B*i 
so  as  to  give*  d-  aitthori^  to  take  it  v  that  such  averment  being  made 
viQtho«t)a  venue;  vet  the  county  in  the  margin,  without  help,  and; 
ihat  she  action  might  be  well  brought,  in  MifSUesexy  where  the  recog^ 
aiiisince  was  fiML  8  Taunt.  171. 

<-•'  122^^$$Ms^'^hat  the  court  will  pehnit  bai|  ce  jastify,  as  tenaftt  bf 
the'^iptmttiiij)  6f  landtf  In  the' /W^ ^illbft)  ih'tiMiutaflHUivit,  or  oUt^t< 
i^tideoce^  that  the  hnv  of  tena4cy  by  cMftasey,  prevails  there.  8  TWiinti; 

(ioM:'(Qail(.^«'mit0ed  to:jist%>at  die^i^Dig'  of  Ui^  court,  the  lastf  dtf^ 
ofthe  term.  8  Taunt.  56i.  ^    t  .  u      .  '      >.    ...  /    T: 

;ifM^ilUisAirinoht«c«il  iO^ai^aink  &^  #fao;  hstving'piM^in  fabil^  be- 
came bankrupt;  <and  obtddned  hia  cbiaifiehfee ;  ^  A%  hi^n^l  iki^^tniChi 

^)^;>i  X X  2  provided 


€7«  BAIL  IN  OBIMTNAL  CASES.     IAddbhpa. 

provided  til  im  credkon  irould  acoqiidie  lane;  afew  dqivaftet  tiie 
3ignature  of  the  agreement  by  A^  executioa  wob  leriod  by  falm  oa 
fi^H  ball.  Hdd»  that  the  cat.  sat.  agauiuit  the  principal,  and  all  the 
proceedings  against  die  bail,  must  be  set  aside ;  but  that,  as  the  ball 
had  so  long  ddayed  their  application,  they  could  only  be  relieved  on 
yayti^ei'H  of  costs*  8  Taunt.  28. 

.  i^»'  An  alioi  mre  Jadat  issued  against  bail,  must  be  left  at  the 
sheriff's  .office,  £bur  idbiyB,  exclusive  both  of  the  day  of  lodging  It  and 
the  day.  of  the  return.  4  B.  &  A*  537. 

,  ^d..  A  member  of  parliament  had  given  a  bond,  with  twof  ureties, 
VT)d  conditioned  for  tfie  payment  of  the  sum  to  be  recovered  m.^ 
action^  pursuant  to  4  G.  3.  c  S3.,  and  before  trial  became  baalKnipl, 
the  court  refused  to  otder  the  bond  to  be  oanceUed. .  3  B,  It;  A«  ^3. 
.27.  A  defendant  usually  residing  in  the  country,  an-eitfted  in 
Ltmdan^  in  a  town  cause,  may  justify  bail  by  affidavit,  5  Price,  13.  • 
28.  A  commission  appointed  by  the  4th  aad  5th  W.4r  M^  ia  not 
bound,  by  the  letter  of  that  act,  to  take  no  more  than  2s.  for  taking 
bail,  if  he  have  been  put  to  expense  by  travdiing,  or  has  taken  ex- 
traordinary trouble  at  the  instance  .of  me  parties,  to  effect  the  ttfkiiifr 
of  i\^  recognizances,  or  where  there  are  no  circumstances  in  the 
case  which  afford  reasonable  ^ound  for  a  further  charge.  And  where 
more  b»i  been  mceived  by  him,  by  the  voluntary  payment  of  tlie  bail, 
a  rule  obtained,  ealling  on  him,  to  show  cause  why  be  should  not  re- 
fund the  extra  money,  discharged  with  costs.  In  cases  where  such 
tm  afipUcation  would  be  entertained,  it  must  be  made  by  die  party 
vAo  has  paid  the  money.    5  Price,  2. 

.  ilBkt  Aa  intervening  Sunday  is  not  to  be  reckoned  as  one  of  die  fo«ir 
dag^i  during  whidi  a  ca.  m.  must  lie  in  the  sherd's  office  to  charge 
Uie  bail,  I  B.  &  A.  528. 

3a  Where  the  defendant  in  an  action,  bis  beeeme  faaQkn]|>t,  and 
obtained  his  certificate,  after  which  proceedings  are  taken  agamst  the 
liail,  die  court  will,  on  motion,  relieve  them,  and  will  not  diaeet  an 
issue  to  try  the  fact,  of  the  bankrupt's  being  a  trader,  the  certificate 
by  the  5  G.  2.  c.  30.  s.  7.  and  13^  being  mack  sufficient  evidence  of 
tbe  trading,  Ire,  1  B.  &  A.  332.  But  net  exonerHur  having  been 
entered  on  the  bail  piece;  such  relief  was  granted  only  on  payments 
of  coats,  ib. 

31.  The  defendant  having  put  in  and  perfected  bail, «  ca.  so.  was 
lodoed  aid  returned  aoti  ai/  Knvealas,  snd  proceedings  being  bad 
agaiQst  the  bail,  th«y  rendered  the  nrincipal  in  time,  tbe  defnuiant 
was  then  bailed  again,  and  dischargea.  Held,  that  prooeedioffa  could 
not  he  heM  against  the  last  bail,  without  taking  out  a  fresa  oo.  sa. 
1  B.  &  A«>  212. 

32.  In  order  to  found  proceedings  agaiast  the  bail  ia  the  eetioa, 
the  ca.«a.  must  he  entered  ia  the  book  at  tbe  siiBciff's  offiee«  k^t 
there forthat  purpose.  $  M.  ^  S.  823. 


BAIL  IN  CRIMINAL  CASESL    t     . 

Wbeivfifiiap.   ,     1.  Where  the  court  think  that  a  prisoner  ought  to  be  bfile4  fiir 

felony,  if  he  be  unable  to  defray  the  expense  of  being  .)>foi%bt.  to 
W'estmimier  for  thatpurpose,  they  will  gn^nt  a  wJe  tQ  lifyv^m^W^J 
he  should  not  be  bailed  \^y  .a  magi^tj^ie,  in  thai  oooi^y,,  ^vHh  a 
SS^9r^^  <^  return  the  ^eposifjpf^  jb.^r^  them.   I  B,  &  A.  2Q0L 
%  A.  sends  his  home  tot  the  night  to  ^i^  ^<V|U9M|  it  o^tii|i^ 

14j  . 


,  ,        ,       *    . 

dflorkimto  his  pastureufield  adjohting  to,  ahd  sepaWecf  from  a  field  of 
C,  by  af^ce  whirib  C*.  was  bound  totepair :  the  horse,  from  the  b;^ 
state  of  the  feaet^,  fhlls  ftom  one  field  into  th^  other,  and  is  killed. 
Held,  that«B»,  thoagh  a  gratuitous  bailee,  might  maintain  an  ddlltth 
against  C,  and  recover  the  value  of  the  horse.  1  B.  &  A  59. 

5.  Goods  pledged  (expessly)  to  secure  by  the  produce' of  th^^le 
accqytors,  whd  nave  taken  up  and  paid  bills  drawtt  <fii  them  by^  the 
owner,  are  released  from  Airther  charge,  as  to  other  bills  so  takeii  lib, 
and  paid  subsequentlv,  if  the  amount  of  the  original  sum  paid  on  Ac- 
count of  the  owner,  nave  been  repaid  to  them  without  resorting  to  a 
sale  t  and  if,  while  the  goods  remain  in  the  possession  of  the  accejift- 
ors,>  tile  owiief  beeome  insolvent,  and  has  committed  acts  of  bank- 
ruptcy before  the  original  pledge  be  entirely  redeemed  by  re-pky- 
ment  of  the  money  secured  by  it;  oihef  advances  be  then  msLoe  to 
him,  by  them,  it  is  no  a  case  of  mutwd  credit,  within  the  5  G,  2. 
c.  do  8»  %.  and  the  assignees  of  the  bankrupt  may  recover  the  goods 
in  trover;  b«t  the  assignees  under  such  circumstances,  having  dect* 
ed  to  bring  trover,  cannot  afterwards  sue  the  defi^hdant,  to  recov^ 
back  the  original  sum  for  which  the  goods  had  been  in  the  first  in- 
stance pledged,  although  paid  to  them  after  the  depositor  had  be- 
come bankrupt*   5  Price,  59S. 


BANKRUPT. 

I.  A  pierson  fiving  in  the  Isie  of  Man,  coming  from  time  to  time   wbo  are  liable 
to  England,  and  buying  goods  which  are  afterwards  sold  in  the  Isle  to  become. 
of  Man,  ia  a  trader,  a^nst  whom  a  commission  of  bankrupt  may 
issUe  in  Engiajtdf  although  he  in  fact  never  sold  any  goods  in  Eng- 
land.   4B.&A.418 

52.  In  order  to  constitute  a  party  a  trader  within  the  meaning  of  the 
batdiirttpt  laws,  it  ia  sufficient  that  he  acknowledged  himself  to  hav« 
been  in  partnership  with  one  who  was  a  trader ;  and  is  proved  to  have 
given  directions  in  the  concern  ^  though  no  act  of  buying  or  aelling 
during  the  time  of  the  partnership  can  be  establisheid  in  etidence. 
1  B.  ^  B.  9. 

•S.  A  fraudulent  convejrance  made  voluntarily  by  a  trader  in  order   ^^  ^f  imsA.* 
to  give  a  preference  to  particular  persons,  to  thte  prejudice  of  his  ruptcy. 
general  creditors,  is  aa  act  of  bankruptcy,  although  the  bankrupt 
•subsequentiv  continued  to  carry  on  his  trade  for  thre&yearer,  at  tile 
end  ofwhid^  time  a  commi^on  issued.    4  B.  dr  A.  S82: 
^    4k  The'  transfer  of  a  trader's  property  under  circumstance  skmilar 
to  those  stated  in  the  case  of  Bemey  v.  Davison,  is  no  act  of  bank- 
tufMy,  'Ttotwithttanding'  a  difierence  front  that  case  in  the  following 
'pakiculars;  vi6  mention  of  the  trader's  personal  property;  no  state^ 
ment  that  the  trustees  to  the  transfer  were  not  creditors  of  the  trader; 
no  mention  of  the  trader's  motive,  no  mention  of  the  abstract  of  the 
unexecuted  deed  furnished  to  the  purchasers  ^  an  additional  state- 
nteot  that  on  or  about  the  time  of  the  execution  of  the  transfer,  the 
trader  was  inSoiiaiiit^aild  Adpped^payn^nt.  *  1  B*  &  B.  482. 

5.  Where  A.  having  drawn  a  bill  of  exchange  for  JL'148  in  .favour  Petiiioning 
^  ^  Btv'  1o  mM  he  wa^  preVioudy^nd^tedin  that  amo^dntl  cottim Jt^ed  crtditor. 
«^iu^ikit'dfiaiiikrupt<dy  befoee  either  thje  biH  was  due  ot  had' been  p'r^- 
v'illeVited'for  acceptance.    Ilcld,  thall  such  bill  of  exchange  was  a  goM- 
pMMonhiJi^  crediM-'s  debt,  although  it  appeared  that  subsequently  to 
the  <sema&8k>n,  the  biH  hod  been  duly  pmsented  and  paid  by  the  at- 

«ptrtw/'4B.&  A.67. 
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6.  A  KteHtM  beiog  tgnotimfc  thai  aif  9^ .  oC  Imnlrniptffy  faad  kfea  ,• 
commitled  by  his  debtor^  executed  a  coispqakioo  doedLfor  the- 
amOMQl  o£  his  debt)  and  received  a  dividend  und^  iu    Held,  tto 
heiitoighty  Botwithntandiag,  become  a  petitioning  creditor^  in  respect 
o£)febti  lofes^inaL  debt.    5  M.  &  S.  161  • 

\U.  Interest  aocvuins  before  the  aet  of  baiikcuptey  cannpt  be  added 
tuDlbe.tiriDiiipal  sun  dueoaabill  of  exchange  so  as  to  constitute  a 
ga^  .p^tki^nmm  creditor's  debt,  unless  interest  be  tpeciaUjnade.. 
pd)qMe;(mttb6i&:e0f  die  hill.    2  B..&  A.  S05. 

;^:AcceditQit.Qf  aa  ins<dvent  trader  niay»  after  the  debtor's  dss-* 
charge  under  the  53  G.  3.  c  102y  take  out  a  commission  of  baak«> 
riiptcy  agaiiist  him,  imd  his.debt,  although  included  in  the  insplvent 
sqbedule,  will  be  a  sufficient  petitioning  creditor's  debt  atlaw  to  suf- 
pert  the  oommiseion*  4  B.  &  A.  206* 
Whstpiiwes  ^«  An  exdiequer  bill,  the  blank  in  which  was  not  filled  ap»  h|^>^ 
noder  the  coui-  been  placed  for  sale  in  the  hands  o^A.,  he,  instead  of  selling  it,  de- 
pasted  it  at  hishanker's,  who  made  him  advances  to  .the  amount  of 
Its  .value;  j4.- afterwards  becoming  bankrupt  it  was  held  by  {three 
justices,  Bayley  J.  dissentieatey  that  the  owner  of  the  exchequer  bill 
could  not  maintain  trover  asainst  the  bankers^  ^^  property  in  wash 
an  exchequer  bill|  like  bank  notes  and  bills  qf  exchange,  indoraed  ia 
blarfk,  passing  by  delivery.    4  B,  &  A.  1. 

1(X  Hie  bimkrupt  assigned  a  policy  of  assurance  to  the  defendant, 
the  company,  however,  considering  in  invalid,  paid  (he  defendant  half 
of  the  sum  insured,  as  a  gratuity  on  his  giving  up  the  policy.  In  an 
aetkin  of  trover  by  the  assignee  of  the  bankrupt  to  recover  th|e  value 
.  of  the  policy.  Held,  that  the  value  of  the  parchment  only,  and  not 
tb6  sum  gratuitously  paid,  waa  recoverable.    8.  Taunt.  264$. 

1 1«  Certain  poHaes  of  insurance  belonging  to  A,,  had  been  deposit- 
ed by  him  as  a  security  for  a  debt  of  800^,  at  a  bankers.  JB.,  who  wa» 
acquainted  with  these  circumstances,  afterwards  at  the  desire  of  A^ 
expready  undertook  to  take  the  policies  and  to  settle  with  0.  IF* 
and  to  pay  in  the  amount  which  he  might  receive  at  the  bankers,  to 
AJb  account  there.  Upon  this  undertaking,  the  policies  were  given 
tf^Jiim  and  upon  them  ne  received  the  sum  of  9i9^.,  A.  having  be* 
come  bankrupt,  and  being  then  indebted  to  JB.  in  a  larger  sum,  the 
latter  refused  to  pay  over  the  money  so  received.  Held,  that  Uie 
assignee  of  A^  could  not  (even  with  the  assent  of  the  banker). main- 
tain any  action  against  B*  for  the  breach  of  his  undeftakjaog. 
3B.&  A.697. 

1^  The  statutes  26  6.  3.  c.  60.,  and  S4»  G.  3.  c  68.  do  not  enure 
to  prevent  the  operation  of  the  statute  21  Jac.  1.  c.  19»  a.  lU  P4Mm . 
British  registered  ships ;  therefore,  where  C.  being  owner  of  « .  sn^ 
conveyed  the  same  to  S.,  but  by  the  oons^t  of  5.  continue4,^  J^^ 
the  order  and  disposition  until  he  became  bankrupt.  Held,  ikai  tn^ 
pvoperCy  passed  to  the  assignees  of -C.  though  the  tranafffr  ^99f  qaip- 
pleto under  the  register  acts.    5M«.&;S«22d.  ,*.  i .  .. 

IS«  The  21  Jac.  1.  c  19.  s.  11*  is  not  repealed  as.  tQ,^pping,byi 
the  ship  register  acts,  and.therefore  wl^e^  Af^  the  owner,  of  a.  ^hip^ 
duly  assigned  bis  interest  in  it  to^^*>  and  ^^  became  tj^^^i^og^t^^ . 
owner,  but  by  his  permission,  A^  contin^edt  to  ha^e  th/e  ^fnt^pn^hif,. 
peasession,  order,  and  dispesitins^  until  he  .became.  1|9i4g^Vj/  ^P^ 
that  the  property  m  the  shqp  pae^edi.to  «^.'b  ^ssigai^  ,un4fef;  f%/:^^i*. 
tute  of  James.    2B.&A.  193.  ^    ^.      nn,;... 

;d4b.  Goods  were  sent  from  J.  G.  isLXofi^iin.  toAf^at  .gtryifffr^w^^ 
aoc€^pani^  with  A  lidtt^r  ^itffr^&s^kg  a  hope»tA«t;se9nf»  of  flu^j^i^iplr 
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vf^^ltti^^pfmt^^^^2k^  httireibpB^Ariibtei^wlilobVei^ 

evening  of  the  day  of  the  day  of  the^  arHval  of -Uik'Jeit^eyiiQ^atMtfelo 
ghoiia'k^'Sftiie^rland^  thett^i^  6(M.  4irere  •^lxed>»iile0'''ai^i^/ 
aftd  on  the  following*  ihornlng  this  «hbp  wM  sbiai'  byt'tUe<^eri^!HMi  * 
BtMsfreMd^yeiiM.-  Id  an  action  of  trover  for  ^hese^oothilAl^ll^tihjP'^ 
J,  G.  against  the  aasignees  of  Af»/  who'had  )iO0iP3iikddibankMi|i(i'f] 
Held,  ihttt  the  gfoedsdid  not  pass  to  the  aMigneM  Undimiilie'iBlhtii^ 
21' Jae.  1.  c.  19;  s.  II.    6  Taunt.  76.  >  •         -'  '  •  "^  j  ^u  rl , 

15;  Where  the  t^ttestion  was  whether  a  baaki^t  had  )MBfe|ftii;&^9£~' 
aaiMk  6f  tok^as  f^ted  omiar^  •  Held^  tliat  evidence  o£fhi9^btia^>' 
reputed  the  owner  of  it  was  properly  admilted,  faeta  harraiff<bete() 
pMiVed  j'  i^ch  Bniotinted  -  to  a  disposition  of  the  profteny  by  Um.Hs         i.,^,,,  ^  i,;hv^ 
o#iierk'' I'^i.^  B.@69.  Oi'jiD'ul     i.n?  »tiiTO»>flu 

*'16P'^^knA'B,"cwnerB  of  a  ship,  executed  an  absoiute  bill  of  salcfte't  » ^^^siai 

C.  and  2^.  for  a  nominal  consideration;  there  was  a  parolagreement;. 
betwe^  them  that  C  andZ).  ^uld  accept  biUs^  the  accotnaiodiN'( 
thn-  of  A.  fihd  B. ;  that  the  ship  should  be  a  security  to  C;  and  2)«'for-» 
afty 'a^Kunces  they  should  make  on  such  acceptances^  and  thai  undft'. 
default  made  by  A.  and  B.  in  providing  for  the  acceptances,  dieahip 
shouM  remain  m  their  possession  and  management*     The  ship  was 
registered  in  the  names  of  C.  and  D.  but  A.  ihnd  Bm  remained  in  posM>  > 
s^ion  and  management  of  her,  f4)peared  to  the  world  as  ownen,  uJad^ 
obtained  credit  from  appearing  so.    Before  default  made  by  ^««nd.' 
B.  in  pi'oviding  for  the  acceptances,  C.  and  D.  became  bankrupts, ' 
and  their  assignees  immediately  seised  and  sold  the  ship.  A*  and  B* 
afterwards  became  bankrupts.    He]d>  that  trover  for  the  ship  could 
net  be  maintained  by  their  assignees,  against  the  assignees*  otC^- 
and  Z).,  for  tfie  parol  agreement  could  not  be  set  up  against  the  WU 
of  sale,  and  the  case  did  not  come  within  the  statute  of  James,  the  ^      ^ 
ship  having  been  seized  by  the  defendants  before  the  bankroptoy* 
of  A.  and  j9.;'and  though  the  bill   of  sale,  un|u:companied  by. 
possession,  mi^ht  be  void  as  against  creditors,  it  was  binding  upos ) 
A.  and  F.  and  their  assignees.    2  B.  &  A.  134^ 

'I7.'  A' tf^der  being  siezed  of  an  estate  for  life)  with  the  genend' 
p<]H^^oF*^potnttneiit,  with  reiHitinder  in  default  of  appoiotment,  to'. 
him^f  ib^,  after  having  xiOmmiked  an  act  of  bankruptcy^  opon- 
which  he  was  afterwards  declared  a  bankrupt,  executes  his  appOiot-A 
n{^^h]^^f»>^  of' aii  appointee.  Held,  that  idl  -his  interest /haVmg 
pfi^^(^  t^.the  assignees  by  the  as^gitoientv  that  stfch  appointment  * 
w^^'^didyl'aiMl  therefore  that  hiiS' dssngnee  under  liie  coaimieBioiir' 
h§d<4  '^bffibi^nt  lebal  estate' to-  nttfiitaift  lin  ejeetment.    2  &  &  A^  • 

'W.^TiJ^  ^fi^l^diiies  being^  uadbjte  to^flrtkmiw^payment'fbrbaiiteyj Transactions, 
which  tfiey  had  sold,  and^^suspeeling  tile  vi^ideeubbein  bad  «t«ciRl»« ')by,  with,  and 
8t«ft9»ff;^FI^r8li^ed^tlie*artey  by  a  Ihifdpersen'and  ki  his  nwaytr  a  •««»i"«*.  ^hea 
sWWtifc^^'bef^*  ^e  banttru^ey  of  thtf  ¥ebdee,  .who  waa  notpH^^y  ^^^  protected  or  not 
tW]^imQ^6i  of  «he^fi^daifta.'^i»^ld^  that  cfaib'WiiS'nofnii^  witbJ> 

t'fdJ^cl^ifc^rMM'ii^  IB  priseni'dariM'tbttq 

li^sikAdei^As'  Mvafreed  to  ^^'battklrfM  mAn^,  ior  the  pufpdicfj 
of  settling  with  his  creditors;,  the  purpos^Vaiting,  ti  part-^of  th^misdw} 
iifhf  %»i«^t^id^J^i4?by  t)^  bluytru>      field,  that>^his  »epaymfefat 
M^  i^Vie^i^  lUid'Chftt'theia^l^JiiifM  c#«ld  liotii^o^ttfr^He^iiia^ojpaoB 
retMfie    2B.&A.  683. 
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«L  Ibe  iMdii^  dim  ebimafcdM  of  lNUilm{it^  hmM^fMlf  oof*- 
fMNitiitfffct  toall  tim  w$rU,  «rfft  pvior  ftitt  di  bciimyiwr  hlwiug 
been  oonuttittecF,  and  tlverofonf  if  i^  payment  be  made  of  a^  delit  t6  a 
tottkmpt  aAetf  dier  indbiiig  of  soeh  cotimiMoa,  bat  befove  tbe  fmrty 
(lining'  bus  iikjr  Acstual  knowledge  of  the  bankrvptey  ludi  ftupnait 
if^m  b^)ptotec«6d^ ^khiii  1  Jae.  i.  c.  Id.  8. 14.  4  Bi&  A.  080L  • 
'><let,  lfh4  m^tptoP  of  a  bfll  of  exchange  wbicb  ia  dmwii  ini  a^* 
4«|^tblli  Hl%^l9ife  isttiirig  of  a  comttiksioii  of  baaloAiptylMii  baforeHie 
(l(MHiKllt^?#»  is  opened  ot*  appeanr  in  tfie  gaaette^  ia-iiot  pfoteeted  by 
tife  MiiM  1  Jamcg  1.,  akbotigh  he  has  not  any  faMMrledM  oibtfA^ 
ry^Hbyor  of  tbeisramg  of  l^e  coimniiMion,  and  ps^Btht  bfll  toaioitf 
JItNrlfiadef  i  for  the  Btatiitet  46  Cr.  5.  declare  the  laBuitig  4xf  tfte  OM- 
ttUAtfOtf  1^  be  mIEcieat  ttMice  of  a  prior  aet  ofbankrupicy,   %  twutL 

99.  A  ledtHtdT'  havfaig  a  sob  end  daughter,  and  ihm  hdUm  hgfAig 
4Mt^ral  children,  devised  to  his  son  W.  F.  in  f^,  and  if  be  «bo«M 
HiM^  ao  childreti,  chfld^  or  istoe,  the  said  estate  was,  on-  fbe  decMse 
o€  IV.  F.to  become  the  property  of  the  heir  at  law,  subject  to  md» 
legftties-as  W.  J*,  might  leave  to  the  younger  brtuiches  or  the  fimiily. 
Heldf  that  JV.  F.  took  mider  thia  will,  to  estate  hi  ftie,  with  an  exe- 
^otHory  devise  over  to  the  person,  who,  oa  the  happening  of  tke  effeat^ 
centetnplated  by  the  will^  should  become  the  beit  at  law  of  the  tea- 
tater.    SB.&A.m6» 

'  99.  A  joint  eommiBsioil  of  bankruptcy  having  issued  agaiaBl  ibe 
teiume^for  Mfti,  and  Che  tenant  in  tail.  Held^  diat  tlie  assigaeaa  by 
the  bdrtepsin  and  sale,  only  took  an  estate  for  hfe  in  the  premisea,  and 
iiJase  fee  on  the  remainder.    9  B.  &  A.  557. 

24.  A  release  of  an  under  tenant,  by  the  assianees  of  alnaikropty 
<lbe§  tiot  amount  to  an  acceptance  by  thera  of  the  original  lessee. 
^  Taunt.  9£5. 

%.  When  the  assignees  of  a  bankrupt  enter  upon  aad  take  posses- 
ion of  bis  leasehold  property,  they  become  chargeable  with  tiie  oove- 
naats  in  the  leasoy  ahMagh  the  bankrupt*s  effects  were  upon  those 
pr4mlsW,  and  the  ass^ees  delivered  up  the  keys  immediately  i^er 
theeCecte  were  sotd.    1  B.  A  A.  909. 

-^  26.  A.  and  B.  being  assfgneeo  under  one  connntuien  €»f  Bank- 
raptcy,  aad  C.  being  assignee  under  two  other  coHsmiiSkriiii^' ^cannot 
Me  jointly,  but  the  de^arsaioa  should  state  what  theis  respective  uh 
teresuare.    9  Taunt*  194. 

87.  A.  and  B*  were  partners.  A^  committed  an  act  of  baBbi«|eey, 
and  afterwards,  but  before  the  bankruptcy  of  jBL,  the  sheriff  eeiaed 
good»  which  had  belonged  to  A  and  i9.,  under  an  exeeutito  agiiBBt 
them.  Held,  the»  the  assignees  of  A.  and  B.  under  a  johit  comafUsioki 
could  act,  sttiflg  as  such,  i«cover>  A.'%  rfiata>  of'  Che  yftiptoy 
therein.    8  Taunt.  200.  '  ^   ^'»*i^  ♦  * 

'11$.  Coufvts  fbr  moif ey  lenty  aiid  for  money  paid  by  J&»  ipUhttff 

as  aisigaee  of  a  bankrupt,  were  joined  ivith  ocnua*  fcArnauHANs  bitd 

andtecejved  to  pMtiitlni  ule>  ahd  upon  aa  Account  HtMdd  t'UiPkiai 

as  assignee.    Held^  iipim  errer^ifter  verdict,  that  tbMi  iftouirtipawe 

m^l  jomed.  ^  M.  1^  8.  M4,  ^  '    .'<  fi  iir.M  .M' 

29.  The  defendant  (in  an  action  at  the  suit  df  UM^iHigAMI'Ief^ 
faaiD)k#upft)liMid  attended  a  meeting  df  the  commissiofaMK  aiid  tehitihed 
the  acooanc  between  hhn  and  die  bankrupt,  end  aftarwaidsdadbMfk  Aavt 
ipmaetat  to  the  plamtifFon  that  account.  HeM^  b  an-WtieiiflMHthe 
bahMNfe  iMiaiaing  due,  that  this  was  prmd/ade  eviAbiee«i>lig^iist 
tM  defendant,  that  the  pteintiff  was  assignee,  aai  that  to  .>a«a  nut 


meiM$tf  to pfodneethtt pfoeatdiD(|8  tttdor  tfce eoidniMBkiii, thcile' 
jS90di4t  not  hmpg  giveiL  mctic%  of  lus  mtenlwn  to  disfMite  the  bank*' 

.  9fk  A'defcndaBl  asaintt  whim  i*  an  action  fot  datni^gei  on  a,  toi«|  lUUdve  to  the 
a  vetdict  has  beeo  Uucob,  sobjAct  €o  the  avard  jof  ao  arbiferatoihliB^  Creditor, 
to  be  cfochaigcd  from  the  dabt  by  his  cevtifieata^  ob|aiiied.lMj^a#e  fiSia 
mtermg  up  ^  judgnicnl  vhara  htehad  bacomabaalmipi  b^el^ha 
^nlrdict  and  the  making  of  the  awai4,  and  that^execmian  wylMtfat 
^  «aad  out  on  the  judmaeat  ^  beaauaa  tha  {riaiatiffmighi  hai^^piMai 
ti^jmangot  facoi¥aea  uader  thii  canaaiiaiony  bjr  prod9ctioi».of  4k9 
ree^fcL  7  Price  909.  A  anae&f  ander  aa-'aaaaft^-  dtod  if',ii9l»Mr 
titled  raider  49  6.  S.  c.  121.  a.  &»  to  nro¥e  the  mlm  of  the'  anniaty 
aaa ddtt  under  the  canuDMBionp  and  thecafore ateie  audaaiaanHy 
had  redeemed  the  nnuitj  snhseqaently  to  the  bankruptcy,  k  wm 
hifldrthato  .be  waa  entitkd  to*  maintain  an  acttoai  for  tla^  fahie 
a^uaat  ^e  baakropt  wha  had  obtained  hia  cartifioatev  and^tlmfty 
!allhoagh^*thagrBnaeehadp«aTedandecthe  ITtkaeation.   SB.  at  A. 

.  .31*.  AeoiveBant  m  an  indeatnremade  betvracn  4.and A.(aaaiffBing 
to  J.  4S50^  payable  under  articlei  of  agreement  by  J.  S^  to  J?»  by  ipoK 
stalraenla),  that  in  caae  the  aaid  amn^  or  any  inatalnant  thereof  should 
not  be  paid  to  A.  atthe  timea^  and  in  Ae  numner  provided  for  hy  the 
artidea^  B^  would,  upon  demand,  pay  ta  A^  the  said  summer  so  mueli 
ll»reaf,as  ahoald  not  he  paid  at  the  tunca,  A«^  waa  heU,  not  to  "bv 
djaokairged  by  tfia  bankirupacy  of  ^.^  as  ta  aajy  iqMhaenta  aoeraiag 
diiaaft^  the  hankraptt^i  tma  not  herag  a  matter  pvoveable  under 
the  commission  either  by  statute  9.  or  17.  of '49  G«  S.   G^iQh 

SS.  One  of  two*  asaigneaa  of  a  lease  |a¥e  a  bond  to  the  lessee,  by 

whom  the  assignment,  was  made  conditioned  for  the  payment  of  tw 

rent  to  the  lessor,  and  the  pesrformance  of  the  other  coveaanas  in  tba 

lease,  and  for  indemnifying  the  lesaae  agaiast  the  nonperfomiaBce  ef 

the  covenants;  both  the  aasigneeaof  the  lease  having  become  bmih* 

rapt,  and  the  bond  havina  been  forfeited  hcfinre  Uia  hankmptoy. 

Held,  that. the  lessee  coiud  not  jprove  in  reapeet  of  the  penal^ 

under  the  commission,  the  bond  bema  incapable  of  vahiation.    HekW 

also^  that  he  could  not  prove  for  me  damagea  which  had  accrued 

prevtoaa  to  the  baaksuptoy,  not  haaiug  paia  them  to  the  lessor. 

Held,  also,  that  the  49G.d.  c  121.  s.  19.  applies  only  to  eases  bee 

,  twam'tha^teMor  and  leasee,  or  assignee  of  the  lease,  and  not  to  caaea 

betweito  the  leasee  aad  the  assignee  ef  .the  leeie.    a  B«  A  A«MK 

i>  .9&i  Ahoad  was  oondiakiaedfoB  the  pagraMsit  of  a  sum  of  moaey 

rto^aeontom  of  the  obligor,  and  of  the  interest  dunng  his  life,  pay- 

\ahfei>oii)  eettaitt  dayawidiiBi  twenty  days  after  demand;  the  ohiigea 

t)ecanie  bankrupt,  and  interest  wias  then  due,  but  no  demand. had 

fbMlaliaadb.  -  Hetd^  there,  having?  been  m^  fariatture,  that  the 4Mmd 

ldidaeit;.oonstitutea.debt  proveahie  under  the  oemmission^ .  HeU, 

laModdly,  Ihat  it  waa  not  praaeaUe  as  aaAdmiraky  bond,  wfthini  tba 

dUfsamraiof  490.Si  iS.lSii4a«i7.:  2rB.^  A.^80& 

94.  Sail  above  are  not  sureties  or  peoons  liaUa  for  the  ddbt  ^aC  a 
jj>teknipt  wJthiB'490..8«  c..l21^  s^  6^  4  B.  Sc  A.  493^ 
i)i)aS«'^:dnewa.bill  on  JL  for40QL,  whieb  B*^  who  waa  not  then 
liadnbtdd to^A^  accepted ;  A aftarwwda  became  indehlad  tojLiK^ 
ffi6&a.U  6dL,  and  then  drew  on  hint  far  \6Si.  6i.  9ci.,  the  bahmea  af 
!tba.400yL,  and  his  lastUU  was  seMto  C.  for  its  foii  value,  u>  be  paid 
ifor  aa  a  certain  day;;  oa  that  day  M»  eeaMaitted  aa  act  of  baahniptay, 
'(.«,)>   »  and 
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afld  requ««ted  C  to  k^'t^  bill  at  die  diBposai  oF  if.  tOI  B.  tiad 
dmI  the  bill  for  400/.,  as  he  was  not  entitled  to  the  money  uittii-rhe 
bill  for  400^.  was  paid.  Three  days  after  the  bankruptcy/  A^  igtu'' 
raBt<if  that  fkct,  accepted  the  bill,  and  afterwards  paid  the  money 
to-Ciy  #11^  an -agreement  tiiat  he  should  assist  any  claim  of  ih^  as^ 
signees.  The  bill  for  400/.  at  this  time  remained  over,  due  and 
uimaidf  iA  the  hands  of  A^  and  B.  was  indebted  to  him  in  more  than 
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'the amount  of  the  bill  in  question.  Held,  that  the  assignees  of  j9. 
could  not  recover  asainst  C,  he  being  in  the  same  situation  as  A^ 
who  had  *a  larger  cl^n  against  the  estate  of  ^.,  this  being  consideied 
case  ortmitttai  credit  between  A*  and  the  bankrupts.  8  Taunt.  156. 
''30*^'  A  sde  of  the  property  of  a  bankrupt,  iifter  an  act  of  bank- 
ruptcy, but  more  than  two  months  before  the  coosmission  issuedly  is, 
smce  the  46  G.  8.  c.  101.  s.  L,  a  sale  by  the  bankrupt,  and  not  by 
th^  assignee :  and  a  creditor  of  the  bankrupt  having  become  a  pur* 
cha^,  was  holden  (in  an  action  brought  by  the  assignee  for  the 
value  of  the  goods)  to  be  entitled  to  set  off  against  such  a  claim, the 
debt  due  to  him  from  the  bankrupt,  this  constituting  a  mutual  credit 
between  the  bankrupt  and  such  creditor,  within  the  meaning  of  the 
4eG.  3.  c.  101.  s.  3.     1  B.  &  A.  4>71. 

'  37*  A.y  previous  to  his  bankruptcy,  deposited  a  bill  of  exchange 
with  B.p  for  the  specific  purpose  of  raising  money  thereon,  and  B. 
advanced  money  on  the  bill.  Held,,  that  ^e  assignees  of  A»  wens 
entitled  to  recover  from  B,  the  amount  of  the  bill  in  an  action  of 
trover,  they  having  tendered  to  B.  the  money  advanced  by  bim, 
thoi^h  a  general  balance  remained  due  from  Uie  bankrupt  to  B,; 
and  that  this  did  not  form  a  case  of  mutual  credit  within  the  statme 
5  G.  2.  c.  Sa    8  Taunt.  21.  • 

38.  Two  parcels  .of  goods  were  sold  at  different  times,  and  paid 
for  by  bills ;  the  vendee  afterwards  becoming  bankrupt,  the  vendors 
proved  under  the  commission  for  the  amount  of  the.  first  parcel,  tliej 
then  holdinff  the  bill  given  in  payment  for  the  same ;  the  lull  for  the 
other  parcel  having  been  negodated  by  them  prior  to  the  bankruptcy, 
and  being  then  outstanding,  was  afterwards  dishononred.  Held, 
thai  the  vendors  were  not  precluded  by  the  statute  49  G.  3.  c.  121. 
6. 14^  from  suing  the  bankrupt  for  the  amount  of  the  last  parcel  of 
goodi.  1  B.  &  A.  121. 
lidative  to  the  39.  A  bankrupt  having  obtained  his  certificate  undte  a'^joinC'ooin^ 
commuuon.       mission  issued  against  him  and -others,  is  not  estopped^  when  ^mng  a 

stniager  in  trover,  from  controverting  the  validity  of  "^  commission, 
or  from  taking  advantage  of  its  illegidity,  as  agamst  such  a  Mrhifget', 
between  whom  and  the  plaintiff  there  is  no  reciprocity.  A-WbtfiiXfJ 
40.  A  prior  commission  of  bankrupt,  which  hatf^neverbeen  -act^ 
upon  or  superseded,  not  being  in  legal  operation,  does'tio^  ifh/mUh' 
a  subsequent  commission,  where  subh  prior' commisiioh  4^piAJ^" 
duted  for  the  purpose  of  prot^^  notice  of  ari  act  of  banierii^tcv.' 
Held,  that  it  was  not  necessary  to  show  tfaat  notfamg  l»fl  '^eifin^OMir^ 
under  it;  it  is  for  the  party  rbi^fiyg 'tile  objection  to  prdVO'^thj^l^ji^  ^ 
commissioii  to  be  in  legal  op^ra^ioiiJ'  g  Taunt  176;    •''•^  ^"^  /nm-rn 
41^  42fffrn*,  whether  a  joint  domknission  sued  ott€  ^aliiM^  tbri^^^ 
petaoBS,  pending  two^viotis  seiparate  eommissibns  nijgiM^'-^tiW''^' 
tlwdvis'Valid  in  law  as  a^t^t  tHe^Mi^';  IbMif  wheflie^^^  kktgif^  . 
a{tp(|iai^  iMider  the  twofoi^r  coftdiins^i^etv  (who  wer^aMtes^gne^ ' 
under  the  last)  can  maintain  an  %(;;£^o]l  of 'trover  tx>k^c^^€¥fr^my^ 
a^oi.  I-  :.)0ftiBiidi'i4iird  pettoir  jointfy  with  hifti ;  ol- -whether »?fc<'ie^4M9uteqr 
JK  M^.it  ^:^oid.apishir^«o  tbdt  the  pei^sdn  m6  Wiht  «liJeei^F*it^k:iiiiMW 
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in  Ibe  nctlnQ  r  or  wbeiher  muh,  vdmtf^mai  c^nuninioii  be  vamAy 
voiidAbie,  aod^uspendls  hiB  right  to  join  till  the  feoner  conmiiititMM 
are  estahlisbedi  or  the  last  Buperseded*    4  Pricey  1240*  *  ^> 

4^  A  writ  oC  supersedeas,  recittns  that  a  commission  oC  banket 
ruptcy.  issued  on  a  diay  certaini  is  eviGuwoe  to  show  tbatsueh*  cosi«^* 
mission  issued  on  that  day.    5  M.  &  &  76. 

43,  Commissioners  of  bankrupt  are  authoriaed  to  esannne  a  iRclttieflS.  Rebtive  to  Um 
concerning  the  person,  trade,  dealings^  estate^  and  eSeetotofjit^icomniiMioiMn. 
bwikrupt;  and  incidentally  to  this  power,  they  may  exanme  hm* 
ako  respecting  other  individuals  through  whom  diey.may  be  likely  * 
to  obtain  information  on  those  points ;  and,  therefore,  whcvei  a  wilness 
was  asked  questions  as  to  when  and  where  he  last  saw  the  bankrupt's 
wife,,held,  that  such  questions  are  legal  and  material,  and  that  the  comf- 
missionars  were  justified  in  committing  him  for  giving  unsatisfitctory- 
answers  to  these  questions ;  held,  also,  that  the  true  criterion  by 
which  to  jud^  as  to  the  propriety  of  the  conunitment  was  to  consider 
all  the  que8ti(»i9  and  answers  collectively,  and  then  to  say  whether 
the  .whole,  examination  was  satisfactory  or  not ;  and,  thereforef  where 
the  commissioners,  in  their  warrant,  set  out  several  questions  ta  some 
of  which,  taken  alone,  the  answers  were  satisfactory,  held,  also,  than 
this  was  no  objection  to  a  warrant  committing  the  party  '^  tilt  he 
should  full  answer  make  to  the  questions  so  put  to  him  as  uoresaid/.' 
2B,  &A.219. 

44»  A  bankrupt,  on  the  day  appointed  fcnr  his  last  examinadon 
before  the  commissioners,  promises  to  produce  a  balance-«heet,  if 
further  time  be  given ;  several  adjournments  take  place  during  a 
period  of  ten  months,  at  which  adjournment  he  represents  an  account  ■ 
in  writing  to  be  necessary  in  order  to  make  the  discovery  required 
of  his  estate  and  effects,  and  he  promises,  from  time  to  time,  to 
produce  the  balance  sheet ;  that  not  being  produced  at  the  last  * 
adjournment,  and  no  sufficient  reason  being  given  by  him  for  not 
producing  it,  it  was  held  that  the  commissioners  were  justified  in 
committing  him.    4  B.  &  A.  S56» 

W.  ^etMey  that  by  the  5G.  2.  c.  90.  s.  1.  the  bankrupt  is  bound  to 
give  the  commissioners,  if  requisite,  an  account  in  writing  of  hie 
estate  and  effects.    4  B.  Ik:  A.  d56. 

46.  Where  a  warrant  of  commitment,  by  commissioners  of  bank*< 

rup^  after  setting  out  the  issue  of  the  commission,  the  adjudicature 

of  bankruptcy,  &c.,  stated  as  the  ground  of  commitment,  that  the- " 

bankrupt  beinff  brou^t  before  them,  and  they  had  proposed  taad^ 
mipister  an  oaui  to  hun,  he  refused  to  be  swom,^  or  to  gpi^  aD.ac* 
coupt  of  his.  proper^ ;  held,  that  such  warnmt  was  le^  and  that 
itiis  ^ot  ^^»ssary  in  it  to  set  out  any  specific  queslion  m  aucb  case, 
for  4us  is  a  renisal  ta  answer  all,  possible  questions  which  can  bc|i 
suggi^st^;  held,  also,  that  after  the^  issuing  of  the  writ  of  hahMs  *; 
cormsp  And  before  the  return  to  it^  the  coounissionersmay ,  if  neeessary,^  . 
nuffifijL  frerii  warranti  stating,  more  fully  the  cause  for  detaining  tM ' 
ba^l^p^  in.^Qi^stody,  and  tfmt  web  warrant  ma^»^  by  words  ^re*^-* 
ference,  ineorporate  the  formal >parts  of  the  first  warrant;  held,  also»»  > 
thti^tft  ba^.wfuiants  are  defective J^ibnn,  t^e  'Court  will,  if  a  seb- 
stf^tifj.  iC^usi^  ^of  commitment  ^^ipp^y  recommit,  of  benkrupi^.^ur^.: 
qfficiff,;  .j)^d,.  glsq,  that,%  cgmmilmf  nt  by.  justice  of  the  peace, -uiMieRli 
5jGf^^  c,j^,,s^;14^  pf  the  hank^pl^  «<^vn^^o«haU  be  diwicbaffged)< 

Mv^'^^pf^fi* 9^ ^'l^^*^'^*^^^  certificate  .of  a  hatikruiAMSioBahiiYe to Um 
a  ^}^.  fV>t.Pf)!jr>9:ai)y a0|iei9  t|t  tbe  ^^it^ tbftjflUmtyifxr.the^stMMyi 

of 
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ofwiiMwy  fHiidriB'diidHrge  o£  tbe  •rip;mi  dflhfc»  bui  ta  anjr 
f«r  die  caaMUjuotiial  damtgc  occntidg  £pmii  the  nm  ftyment  bjp 
the  bflokrupt  of  the  originai  debt  when  dues  end,  thegeibtc,  wbere 
tbe  adceptor  of  an  aooommodatioit  biU  broogbt  an  aotaen  agebwt 
the  drawer,  whe  had  become  bankrupt,  for  not  providing  hiai  wiA 
funda'to  paj  the  bill  when  due,  wherebj  he  had  inciiared  the  eosta 
ofaneccioAyBBdkwaa  obliged  to  lett  an  eatate  in  order  te  ranr  moaey 
to  pay  the  boil  tfaecertilieatawashfildt»beegoodbar«  9B^kA. 
18a 

<4i0l  'XW  pkutttiit  a  leasee^  aragned  liia  term  to  the  deieodant^ 
aiiiO'theceepoQ  gaare  to  the  pfadntif  s  bend  to  indeaiBiihr  bian  aydht 
iheiieBts  end  covenanta  ki  the  leMe;  the  bond  wee  Mrfeited;  ibe 
deiandailiaftermrda  beeame  banknipt,  aad  the  asngnee  aceqpted 
the  leaie«  Held,,  that  the  plaintiff  emdd  recevea  on  tl^  bond^  ni'lia 
bad  not  actnatty  made  any  pajment  before  the  baBkniptoy^  and 
theiefote^  amble  to  prove  under  the  coannianon;  mi m  the 
KNMaidared  lh»  statute  if^Gr.d^  c  IflK  a.  la  not  to  ii|iplT  in  oaiia- 
taaal  reciiBitifli^  or  to  an  atngnc^  bui-  to  be  confined,  to  die  eiae  ef 
aleiieei;    8rTanai.di& 

49.  A  bill  ef  excbuige  drama  by  defendant  in  IrtUttdt  and  ao- 
oefillad  and  naid  by  plamti&  in  Enfhnd^  is  n  debi  contracted  in 
Eiagkmd^  ana  cianai,  tberelbre^  be  dneharged  by  a  cartificaie  nader 
an  Irish  oonunission  of  bankruptcy.    4  B.  &  A.  654. 

30k,  The  obligee  in  a  bastardy  bond^  after  the  bond  bad  bean  ler- 
fcited^  became  bankrupt  and  obtained  Ua  certiAcate.  Held»  diat  the 
parishK>fficera  were  not  thereby  precluded  from  reeoveriag  upon  the 
bond  further  expenoes  incanrea  aubscqnently  to  the  bankrupic^ 
1  B.  &  A.  49K 
HeNlve  to  tb*  5^.  ^  hankmpt  baring  eacaped  oat  of  the  eaalody  of  the  maitM, 
banknipt.  ^^  being  at  larger  aorrendars  to  a  commissidB  subaeqaenfly  iaaiiad» 

and  reiaeivea  Ac  protection  conferred  by  5G.  2<  c»9(X  bl&  MM^ 
that  be  mnr,  natwithstandingy  be  seiaken  and  detained  iuicuatody  by 
the  marshal.     1  B.  &  A.  308. 

5iU  The  haose  of  the  plainCifiy  an  uaeertificated  banbnipt,  was 
haekea  opaB|i  and  effeota  acquired  by  hioa  subsequently  t»  hn  baal^ 
ruptcy  taken  by  the  defendants,  who  had  become  his  eveditcwa  nao^ 
the.  baokaoptcy^  and-  did  not  know  who  wem  tbe  asaigneea  mkder-tfae 
bet ikntptcy..  The  baakrupt  having  sued  the  defendants  in-  ctetpaai, 
they  obtained^  after  a  rule  for  plea,  a  surrender  of  the  asat^naei^ 
itttereat  in  the  effiscts  seiaed^  Held»  that  this  waa  n  ritiioBban  ul* 
th«  sebuie,  and  that  the  plaintiff  could  net  secover.    1  B^  ^  &iS89L 

59.  The  general  assignment  of  &  bankrupt's  pcraaual  asinitowder 
Iiis  commission  dqes  not  veat  a  term  of  3fears  in  the  aasigneea^iaitieni 
they  do  aoaae  act  to  manifest  their  aaaent  to>  the>assignaioHfi(pn?rv- 
gards  the  term,  and  thetc  aceeptance  of  the  estate^  re^itsy^^'^M^ 
therefore^  till  some  act  of  th»  sort  48  done  by  them,  the  ^prmtatW 
remains  in  (be  bankrupt,  and  he  is  liabla  to  tho  paynant  Af  ^at 
a^oeruiag  dor  sobsemtent  to  the  benhruptcy.    1  Bi.  ik  Av  Ja^ififioeiL 

64a  A  banhruptv  naring  siircendered  in  due'ttmo,  weMkili^iAmd 
swer  certain  .questions  of  the  commissicmera  regarding  ilie  diabnaai^^ 
lueuey  asttuned  by  them  to  have  bdfu^^-  to  hiniv'  giaind/4a'^tti 
raaatoi  that  he  means  to  eontest  the  vaSdity  of  the  camiiHi^ieB^'m. 
nut  gii^  of  felony  within:the  5  Gh^  e«Sw  a  li.    7  PHoef>6i6«>  V'^^ 

55.  A  bankrupt,  who  hatf  surnindered  to  hJa'uomHlaisihn^l  intiei 
guii^of  felony  withn  5iG  2.>  oxSfli;  thou|;fa^h6  lutoo  ito  nias^w 
queatiWMt concanung bis propefltyj    'JBiubankruiitilay tin -pridom  lafd 
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months  on  n  cr^  proceteSy  after  tt  cnmiiai  process  had  been  4iK- 
chargei,  and  the  ttticharge  had  been  delivered  to  his  attorney.  Held, 
that  this  fying  in  prison  constitated  an  act  of  bankm|)tcy,'  Uiough  it 
.^id  not  appear  mat  the  bankrupt  had  personal  notice  of  the  db- 
cbarge.     1  B.  dr  B,  308. 

'  56«  In  an  action  against  a  member  of  parliainey[it9  two  pexaDna  bei^  Pleadings, 
xrame  sureties  on  a  bond  conditioned  for  the  payment  of  auch  suis'as 
should  be  recovered  with  costs.  The  ca:u8e  proceeded,  and  aolic^  df 
trial  befaig  ^ven,  the  defendant  filed  a  bill  in  equity^  and  obtaitieA 
an  injonction,  pendmg  which  he  became  bankrupt*  Having  «uftred 
a  term  to  escape*  after  obtaining  his  certtficate,  without  pleading 'ilp 
Ihe  camt  refused  to  let  them  plead  it  as  of  the  former  term^  except 
nn  condition  of  dismissing  his  bill  in  equity,  and  pa^^ng  aU  costs  iX 
liw  and  in  equity,  as  between  attorney  and  client,    3  Bl  5c  A*  557* 

57.  The  clause  in  the  12  sec  of  statute  5  G*  2.  tuSO,  depriving 
hanknipt  of  all  benefit  irom  his  certificate  in  the  case  of  losses  at 
pliiy,  is  to  be  considered  as  a  qualification  restraining  the  operation 
of  the  7th  section,  which  makes  the  certificate  a  bar;  and  evidence 
of  such  loss  may  be  given  in  a  court  of  law  on  the  rimilUer  to  the 
general  plea  of  bankruptcy.    I  B*  &  A.  22. 

58*  The  assignees  of  a  bankrupt,  when  nonsuited*  are  not  entitled^  Evidence. 
under  49  G.  $.  c  121.  s.  1Q.»  to  the  costs  of  proving,  after  notice  to 
do  so,  the  commisstoni  trading,  act  of  bankruptcy^  and  petitioning 
creditor's  debt.    1  B,  j!^  B.  275, 
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BARON  AND  FEME. 

1.  Where  a  husband  not  s«parated  from  his  wife  makes  an  aUow-  OfthehiM.  ^> 
ance  to  her  for  the  supply  of  herself  and  family,  with  neeeMttries  dnr-  ^ifJi?'*' 
Inghis  temporary  absence^  and  a  tradesman,  with  notice  of  this,  sup* 

pHeid  her  with  goods,  the  husband  is  not  liable  for  the  debt,  4  B.dr  A, 

2.  Husband  and  wife  lived  separate  4mder  a  deed»  by  which  heati-  Of  the  wiTc*» 
pulated  that  his  wife  (hould  enjoy  as  her  separate  and  distinct  pr<o   pnvil«g<»- 
perty,  all  effects.  Sec,  which  she  might  acquire,  or  which  bv  any  giA^ 

grant,  &c.  or  representation  she  or  he  in  her  right  might  be  entitled 
to>  and  that  he  would  not  do  any  act  to  impede  the  operation,  of  that 
deed;  but  would  ratify  all  lawful  or  equitable  proceedings  to  be 
iirougfat  in  his  or  their  names,  for  recovering  such  real  and  personal 
CBUit^,  ^nd  the  wife  having  as  executrix  of  £«  Mb^  commenced  an 
Aetion  on  a  promissory  note  against  defendant  in  tlie  names  of  her 
^ubband  and  herself:  the  husband  released  the  debt,  which  release 
was  ipleaded  puis  darrain  continuance;  the  court  on  application 
j^rdei:ed  feueh  plea  to  be  taken  off  the  record,  and  tJie  release- to  be 
fgtvteniip  oi> cancefied»  4  B.  &  A«  419. 

t<  d.  A  narried  woman  arrested  of  mesne  process  is  entitled  to  be 
discharged  out  of  custody,  on  filing  common  bail,  although  her '  bcn- 
bond^hsui  dasconded,  and  the  debt  had  been  incurred  by  her  while  a 
fnk^^tde.    1  Bi  dr.  A.  16&  >   ' 

-'^•.r  I  Where  a  bill  of  exchange  was  payable  to  ^feme  soht  who;  inter*  Joinder  in 
itantied  before  the  same  was  due,  it  was  holden  that  the  husband  action, 
might  ftUe  in  Ms  Dwn  name  without  joinuig  the  wife,  dtbou^  tht 
latt^  had  not  indorsed  the  bilL  1  B.  &  A.^ll 8.  ' 

1.  5* 'In  an  action  of  assumpsit  brought  against  a  defendimt  formMey  piMdiogi. 
lent  to  his  wifbyit'mnst  be  alle^d  to  have  been  lent  at  his  request;  or 
I  •;:'.;'(.  it 
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il  will  be  tnaiifficienU  and  thai  avai  aftei^  a  jttd^ginait 'hubeen 
suffered  by  default.  Nor  is  \t  cured  by  a  count  fi»'iaone]r  lent  to 
tfaa  defeucuuity  and  his  wife  at  the  request  of  and  his  wift,  aUhoogh  ti 
h  stated  in  both  counts  that  the  husband  promised  to  paj.  4  Piric^ 
48. 

. ,  fi»  Declaration  in  trover  against  husband  and  wife,  stated  the-  de- 
fenda^t's  converted  the  property  to  their  own  use.  Hield,  attficicot 
^|]ter  verdict*  S  B,  8r,  A.  685.     ' 

7.  Where  the  solicitor  for  a  defendant  sued  jointly  with  his  wife) 
fpr  a. debt  due  from  her  dum  sota  appears  on  Jus  undercakiag,  and 
pleads  for  the  husband  onlv:  the  plaintiff  (having  caused  the  wfe  to 
be  served  with  a  copy  of  the  process),  may  appear  for  her  teamdum 
MkUututHf  and  treatmg  the  plea  so  put  in  by  tne  husbsnd  alobe  as  a 
nulUty,  sign  judgment  for  want  of  plea.  6  Pricey  139. 

8.  A  deed  miMe  between  husband  and  wife,  and  a:  third  pMson 
(a  trustee)  with  a  covenant  by  the  husband  to  pay  anch  third  petedo 
an  annuity  in  case  the  wife  should  live  separate  jmd  apart  ftwn  her 
husband>  and  should  take  one  of  her  children  to  resioe-  witb  hernia 
(iemUe)  void,  as  being  a  deed  made  in  contemplation  4>f  a  Bituf>e  sei 
paration  at  the  pleasure  of  the  wife,  and  therefore  eonttatf-^  tbe 
policy  of  marriage.  Semble,  a  plea  to  an  action  of  covenant  on  such 
a  deed«  that  the  wife  afterwards  lived  and  cohabited  with  the  defend- 
ant for  a  long  space  of  time,  and  then  left  him  against  his  will  aad 
consent,  and  nap  ceased  to  live  or  cohabit  with  him  since^  is  a  good 
pljoa.  Judgment  for  plaintiff,  on  a  demurrer  to  such  a  plea-  by  the 
court  of  exchequer  reserved,  on  a  writof  error,  7  Friccr  577« 


RUstioiKrf: 


BASTARD- 

i.  By  49  G.  S.  c.  68.  s.  5.  ten  clear  days  notice,  of  the  intention  to 
appeal  is  reauired.  Held,  that  the  ten  days  are  to  be  taken  exdu* 
sively  both  ox  the  day  of  serving  the  notice,  and  the  day  of  holdini; 
the,  sessions.  S  B.  &  A.  581. 

^.  A  warrant  for  the  commitment  of  the  putative  father  pf  a  bas- 
tard child  until  he  should  pav  a  sum  due  for  the  maintenance  Of  the 
child,  and  legal  accustomed  &es,  or  until  be  should  be  otherwise  de^ 
livered  bv  due  course  of  law  is  bad,  the  nagistsate  not  beiog^authi^* 
rized  \mder  49  G.  8.  c  68.  s.  8^  to  make  such  a  warrai^t^  .4  B.t&  Ai 
493..  ^  ......'.).  ^:  ,'   ' 

S.  Semble,  thht  the  entering  into  the  recogniaanoi^.^aQised  by^ 
49  G.  S.  c  68.  s«  5«,  before  the  justices  who  mak^  an  ordjsr  .of  MStavdyy 
does  not  dispense  with  the  necessity  of  giving  such  juuitiqes  mtfc^of 
appeal  aeainst  Che  order,  the  statute  requirii^  t;he  partjrito^gificr 
notice  of  bringing  such  appeal,,  *'  and.  of  the.  eaiisei  bMiiaatfes 
thereof."  But  neld,  that  a. parol  notice  of  such  appeab  aoDd'fdf.^llie 
^ause and  matter  thimaf  wiUbetsufioent.  i4:ft  kA^^^  .  U/  Luf 
...  ..^  •    ...   •-  '    .<  ••    ..'.    i  "•»  *  '»i   *,juo'io<l 
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BILL  OF  EXCHANGE  AND/PROMlgSCWtn  KOTB^ 

1.  Where  a  note  stated,  that  Jw^S^  pcondsed^toipajfjioiitfuifi^W' 

note,  or  agree-'  ot^Qr^ia  ceitain«um,  and.wasaigted£ii&f)0^  elae  LiGL  oiitf^.  krid» 

tjb^  ,tfci«  was  not  a  j^romisadry  notaby  /«- O.  witUinrthaast&lMtdbaC 
Anae^  4  B»  &  A*  679«  i  .:   '     •*      -,♦ .  >^.x. ->f!j'ij -Finhil 

•  &  A  tto^i  wbeteby  the  nudser  pr^MsoA  ta  pay^.totif .^r  dB<iaiidjCi» 


f  t 
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»aifm4herein'(S^iiiedv  Talue  reoeived,  is  not  a 'promissbry- Mote 
fwithtn  the  .noaaiiig  df  the  statute  of  Anne.  2  B.  i5r  A.'4l7.^  A'a 
action  oaanot  be  maintained  at  common  lav,  upon  stidi  an  instruiheMf; 
even  by  the  payee  against  the  maker*  although  it  is  stated  mthe'ftic^ 
of  the  note  to  be  given  for  value  received.  Ibid.  ^'^ 

3.  A  ImU  of  exdiang^  having  been  accepted  geiieraU)^  the  draWer,  Alteration  of. 
without  the  coDseot  of  the  acceptor,  added  the  wovds  ^*  ptiytlbl^Bi 

Mr.  BJ's  Chisvoell^street.*'    Held,  that  this  was  a  maleraal  lutel'natiohi 

andtluit  the  acceptor  was  thereby 'disdharged^  4  B/dr<A.i9?.''  '^   .     -^'"'^   '  -  '' 

4.  In  deoiaring  against  the  acceptor  of  a  bill  of  eyohan^e,*  ad^e^t^  Presentment  of 
ed  payable  at  a  particolar  place.    Hekl,  not  necessary  to  ave^  apre^ 
sentmentatthe  place.   6  M.  &  S»S91» 

5«  A  corporation  not  established  for  trading  purposes;  cannot'  be  Acoeptanre  of. 
acceptors  of  a  bill  of  exchange,  payable  as  to  less  period  than  six 
months  from  the  date,  because  such  a  case  falls  within  the  pmvi^bn 
of  the 'several  acts  passed  for  the  protection  of  the  Bank  of  England; 
by  whieh  it  is  enacted,  that  it  shall  not  be  lawful  for  any  body  corp6^ 
rate,  to  borrow,  owe  or  take  up,  any  money  upon  their  bills  or  notes, 
payable  at  demand,  or  at  a  less  time  than  six  months'  from  the  borrbww 
tng  thereof.  Qtusre,  whether  anj,  except  a  trading  corporation,' dati 
bind  themselves  a&  parties  to  a  bill  of  exchange.  3  B.  &  A.  1. 

6.  Where  a  bill  of  exchange  being  presented  and  lefV  for  accept^ 
ance,  was  refased  acceptance  by  the  defendant,  but  Remained  after- 
wards, for  a  considerable  space  of  time  in  his  hands,  and  was  ulti* 
mately  destroyed  by  him.  Held,  by  three  justices  dissentient,  Lord 
Ellenborougl^,  C.  J.  that  the  defendant  was  not  thereby  liable  aS  ac- 
ceptor of  the  bill.  1  B.  &  A.  653. 

?•  The  vendor  of  goods  had  been  in  the  habit  of  drawing  bills  in 
payment  upon  the  viendee,  and  discounting  the  same  with  bankers,  by 
whom  the  bills  were  transmitted  bv  post  for  acceptance,  the  vendee 
cautioned  the  bankers  to  enquire  wnen  they  discounted  any  such  b^ls,  '^ 

whether  the  goods,  for  which  such  bills  were  respectively  drawn,  had 
been  delivered,  and  the  carrier's  receipt  sent,  and  assured  them,  that 
in  that  case  they  would  be  accepted.  The  bankers  afterwards  dis- 
counted a  biU,  and  transmitted  the  same  for  acceptance  to  the  vendee, 
who  detained  it  in  his  possession  for  ten  days,  and  then  informed  the 
bankers  that  he  could  not  accept  the  bill,  as  tKe  invoice  of  the  gOfkb 
had  not  been  delivered:  and,  afler  a  further  interval  of  sixteen  days; 
the  ^bankers  havu^  made  no  objection  to  lus  detaining  the  btll,^  re- 
turned the  same ;  the  vendor  having  then  stopped  payment,  witliout 
delivering  the  goods^  or  sending  the  carrier's  receipt.  Held,  that  the 
drim^HeM^Uie  bill  was  not  liable  as  acceptor.  2  B.  and  A.  26. 
'«  8i'>42tti8re^  whether  in'any  ease  the  mere'  detention  of  a  bUl,  for  an 
onreasiAiatilie  time,  by  the  drawee,  with  wQiom  it  is  left  for  acceptance, 
in-  poiat  «f 'law  amouats  tO'  an  acceptance.  2  B.  &  A.  26. 
•it^.t Where  the- drawer  of^a  bill' wrote  to  the  drawee,  stating  that  he 
had  va]ued>^  hint  fbrtthe  anMwmtv'ltndHdd^)  '^  which  please  fo 
honour,"  to  which  the  drawer  answered,  **  the  bill  shall  have  atten- 
tion." Held,  that  these  words  were  ambiguous,  and.  did  not  amount 
ta^pf^ftf^Ftef^yof  ;t^ l^jl^q iija^lich,*  M.^tliongH,  an^ocef t##^ 
may  be  made  by  a  letter  to  a  drawer,  still  that  can  only  be  so  where 
the  tfonk  of «t]^e  letter^  ttotf  adhi&of  ddubu'>  ^B,dc  A.  ilS;"''  ^  ,iPj  c  ci.t-^uv? 
,blCK  WUmreftfoiUwaadi«i^\fdr«beaeoommcdUitiott€fftheiiMel^  *  .si-i.  to  ^ioa 
flliid)lirtitlaesilsuoUuBdafsde,/(iior'^e{ti«BW«v  '4|ad  any  efibcts^lh  ^  ''^^"' 

hands  of  the  acceptor.    Held,  that  a  subse<]uent  rndbraee"/  i^  ctt^^lA 
tldMmMkt-^.HiOprweMSidim^  is  boottd'ti^^iiPe^/iio£hc(^bf 

aonapliyment.  S  B.  &  A.  619* 

11.  As- 


Notice  of  d^ 
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BILL  OF  ISXCaXSKSiE  lAmmnK 

11.  AMompsit  on  a  promiHorf  notey  ftLjAhi  tw^m maMu  tAet 
date  to  the  defendant  and  indoned  by  htm  at  a  securi^  for  the  debt 
of  tbe  maker.  Held,  that  die  detedaat  was  colitled  to  aodoe  of  non- 
fmymeiit  by  theaiakdr,  and  that  evidence  of  a  fiarol  i^reemeat  at  the 
time  of  making  and  indorsing  the  note,  that  payment  ^otild  be  de- 
manded till  a£er  the  sale  of  the  estates  of  the  i^akcTy  could  not  be 
received  as  a  watvtor  of  theright  to  snch  notice.    STaont.  92. 

12.  In  an  action  i^ainst  &  drawer  of  It  bill,  payable  at  a  parti- 
cular place,  it  is  no  ifofeooe  that  no  notioe  of  die  dishonoor  lias  been 

£*Ten  to  die  acceptor,  nor  is  it  any  defence  that  the  biM  was  aoc^ted 
r  a  gaming  debt,  If  it  be  indorsed  over  by  die  braver,  finr  a  vahi- 
able  consideration  to  a  third  person^  by  irfiom  die  action  aa  brooglit. 
4B.4lrA.21fi. 

Id.  When  the  acemtor  of  a  bill  of  exdiange  hariag  made  it  pqr- 
aUe  at  Messrs.  C.  ana  Go's  has  not  acAneat  efeots  in  their  hands  at 
Jthe  dnae  when  the  bill  becomes  due,  he  is  not  eadtM  to  notice  of  its 
dishonour.  Qjiusrey  whedier  fai  the  case  of  such  an  aecoptanoe  any 
notice  be  under  any  circvfltisCaaces  necossanr.  4  B.  Ar  A.  fiOO. 

14.  Where  defendant  not  bebnr  indebted,  to  defimdanla  for  gooda, 
add,  and  C  being  indebted  to  de&ident's,  plaintiff  with  ooaaeat  of 
defendant,  drew  a  bill  on  C,  payable  at  two  month's,  whicfa  C  ac- 
cepted, but  afterwards  dishonoured.  Held,  that  defisndant  was  tiot 
cntided  to  notice  of  the  dishonor,  his  name  not  bekigon  the  bill,  and 
diat  the  bil  was  not  to  be  esteemed  a  conmlete  payment  of  the  debt, 
under  statute  S  imd  4  Anne,  c.  9.  s.  7.)  5  M.  <c  SI.  62. 

15.  A  country  banker,  with  whom  a  bill  of  exchange,  payMe  in 
London^  is  deposited,  has  an  entire  day  after  receit^g-  notice  of  its 
dishonor,  to  transmit  the  same  to  his  customer,  so  that  notioe  by  die 
naxt  day'e  post,  though  It  be  not  the  next  post,  wiU  be  time  <i»ough ; 
thacefore  mere  the  indorsee  of  a  bill  payable  atabanker's  m  ImSm^ 
depbdted  it  with  the  banker  in  the  country,  who  caused  it  to  Itedaly 
presented  fbr  payment,  on  the  14th,  when  it  was  diaiionoiired,  and 
notice  eent  by  the  post  to  the  country  bankers  on  the  15th,  which 
reached  them  on  die  morning  of  die  17th,  (being  8ifadisy)  and  they 
on  the  next  day,  seat  noUce  by  ^e  post,  to  tne  indoiaee,  and  not  b^ 
fere  twelve  at  noon,  at  which  time  the  post  set  out  fer  the  p^ce 
where  the  mdorsee  resided.  Hdd,  diat  this  notice  was  within  time. 
.5  M.  A  8.  68. 

15.  The  drawer  of  a  bill  of  exchange  is  notdisdiarged  by  the  want 
of  notice  of  non-acceptance,  where  the  b31  has-passed  into  the  hands 
of  a  bond  fide  indorsee  for  valtie,  who  had  no  knowledge  of  the  dk- 
honour.  5  M.  dr  S.  S8fi. 

17.  Where  the  defendant  being  indebted  to  the  plaintiff,  paid  to 
him  the  debt  in  country  bank  notes,  on  Fridmy^  sevcral^iioinrs  befive 
the  post  went  out,  and  the  plaintiff  transmitted  them  pardy  by  a  coadi 
on  Saturday  and  partly  by  Sunday  night  post,  and  bodi  psorts  arrived  in 
London^  on  Monday,  and  were  presented  fbr  payment  and  dishonour- 
ed on  die  TueBday.  Held,  ihat  thetrae  nde  is,  thataparty  in  order 
to  avoid  laches,  mast  gi^e  notice  by  the  next  day'e  pest,  and  not  by 
the  next  possttile  poet,  and  diat  the  plaintiff  in  so  transmitting  these 
noeea,  had  been  gwty  of  no  laches^  and  might  consider  them  as  no 
payment,  and  recover  for  die  origmal  debt,  fi  B  &  A.  496. 

18.  To  entitle  the  indorsee  <lf  an  inland  bill  of  exchange,  toteco- 
ver  interest  from  the  drawer,  it  is  not  necessary  to  protest  the  ssaie 
for  non-payment,  fi  B.  &  A.  696. 

19.  Trover  will  be  for  bills  of  exchange,  indorsed  to  an  affent  of  die 
plaintiff's,  or  order  for  their  account,  and  depottted  with  ue  deted- 

anta 
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ant's  bjr  such  a^t,  as  asecuritjfor  i>att  and  future  advaacef^  byihe 
defendanta  Urlum.  8  Taunt.  101. 

20.  The  defendant,  dcew:  a  bill  of  ezdumge  on  A,^  which  A*  ac- 
cepted, payable  to  the  order,  of  JS.y  who  indorsed  it  to  .the  plaintifi.- 
On  the  dishonour  of  the  bill,  th^  plaintiffs  brouffht  their  action 
against  the  defendant:  the  bill  being  then  held  by  thepuiintii&  as  agents 
of  ^.9  a  former  bill  had  been  drawn  by  the  defendant  on  C,  which  at 
the  time  of  its  dishoiiour,  was  held  by  D.  who  took  it  up,  and  having 
struck  out  his  indorstoient,  sent  it  to  £.  to  be  forwarded  to  P.,  for 
the  purpose  of  jreceiying  the  amount  from  the  defendant;  F.  indorsed 
it,  being  then  over  due  to  J9.  for  a  valuable  consideration :  ^.de- 
manded payment  for  the  defendant,  who  drew  the  bill  in  ouestioii 
as  a  substitution  for  the  former  bill,  and  delivered  it  to  B*  ben>re  this 
latter  bill  become  due;  D.  gave  thfe.defeiakdaat  notice  to  pay  it. 
Held,  that  (this  latter  bill  was  the  property  of  2>.»  and  that  the 
plaintiff's  were  not.  entitled  to  recover  the  amount  of  it  from  the  de* 
fendant,  8  Taunt.    IX^ 

^1.  A  person  having  three  bills  of  exchanp;e  implied  to  a  country 
banker,  with  whom  he  had  no  previous  deahngs,  to  give  for  them  a 
bill  on  London^  of  the  same  amount,  and  the  biU  given  by  the  banker 
vras  afterwards  dishonoured.  .  Held,  thlit  this  ^aa  a  complete  ex- 
clumge  of  securities,  and  that  trover  woidd  not  Kefor  the  three  bills 
of  enchaoge,  2  B*  &  A.  327.  Held  ^so»  that  if  the  exchange  had  not 
been  complete^  still  that  the  banker  having  become  a  bankrupt,  and 
the  three  bills  having  come  to  the  possession  of  his  assignees,  must  be 
considered  as  goodi  and  chatties,  m  the  order  and  disposition  of  the 
bankrupt,  at  the  time  of  bis  bankruptcy,  within  the  statute  of  James. 
Ibid. 

22.  Where  all  parties  have  had  due  notice  of  the  dishonour  of  a  Of  the  liaiiiJitjr 
bill  of  exchange,  a  subsequent  indorser  is  not  discharged  by  a  treaty  of- 
between  the  attorney  of  the  holder,  the  drawer  (who  was  also  prior 

indorse)  and  the  acceptor,  that  the  holder  should  wait  a  ^ven  time 
for  the  paym^pt  of  the  balance  in  co^devation  of  reoeuring  from 
the  acceptor  and  prior  indorser  by  a  certain  time,  a  stipulated  propor- 
tion of  thej  amount,  n  part  omy  of  which  proportion  was  after- 
wards paid,  although  the  subsequent  indorser  has  had  no  notice  of 
such  treaty,  or  the  result,  nor  was  informed  of  tile  payment  of  any 
part  of  the  money  due  on  the  bill,  or  of  the  ultimate  non-payment  of 
the  balance,  till  some  months  after  the  original  dishonoulr  of  the  bill. 
Sed  nota,  the  subsequent  indorser  was  the  person  to  whom  the  holders 
had  sold  the  goods,  for  which  the  bill  was  given  in  payment,  and  the 
offer  of  a  renewed  bill  by  the  same  parties,  had  been  expressly  rejected 
by  them.  S  Price,  521. 

23.  The  indorser  of  a  bill  of  exchange  which  had  been  dishonoured, 
and  which  a  subsequent  indorser  had  made  his  own  by  laches,  paid 
the  bill,  and  inunediately  gave  notice  of  dishonour  to  the  defendant,  a 
prior  indorser;  Held,  that  tiie  plaintiff  could  not  recover  the  aniount, 
although  it  appeared  that  the  defendant,  in  case  successive  notices 
had  been  eivenby  all  the  parties  on  the  bill,  could  not  have  received 
notice  of  oishonour  at  an  earlier  period.    4  B.  &  A^  451. 

24.  In  an  action  upon  a  bill  of  exchange  wkh  several  endorse-  of  the  Mtloa 
ments  by  a  plaintiff,  who  had  paid,  the  bill  under  protest,  for  the  on. 
honour  of  one  of  the  indorsers,  it  was  held  sufficient,  even  upon  , 

special  demurrer,  to  state  that  he  had  paid  the  bill  accordinff  to  the 
ttsuage  and  custom  of  merchants,  without  stating  that  he  had  paid  it 
to  Oie  last  indorsee.    SB.  A  A.  430. 
V0L.Vn.  Yy  25,  This 
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BYE-LAW. 


25-  lliis  court  will  nom  order  Ik  to  be  refjerrdd  tm  the  otttcr,  to 
compute  principal  and  interest  on  a  promiasory  note,  or  bill  of  ex- 
change,  &c.  (as  ih  the  practice  in  the  other  courts)  on  motion. 
4  Price,  184. 


BILL  OF  LADING. 


Construction* 


By  bill  of  lading,  a  ship  owaer  undertook  that  goods  should  be  de- 
livered safe  **  the  act  of  God,  the  king's  enenbies,  fire,  and  all,  and 
every  other  dangers  and  accideBts  of  the  seas,  rivers,  sosd  navigation 
of  wlmtever  nature  and  kind  soever,  save  risk  of  boats,  so  &r  as  ships 
are  liable  thereto,  excepted."  Hie  goods  having  been  dispatched  from 
the  Aip»  in  her  boat,  according  to  the  usual  course  of  trade  in  the 
West  Indies,  were  together,  with  the  boat,  lost  in  a  hurricane.  fMd, 
that  the  ship  owner  was  not  Kable  under  the  terms  of  the  biH  of 
lading  to  make  good  the  loss.     1  B.  &  B.  454. 


BILL  OF  PARTICULARS. 


When  demand-      Defendant  having  pleaded  in  abatement,  that  four  others  were 
'^^^  jomtly  liid>le,  with  himself,  the  plaintiff,  applied  to  the  defendant^ 

«  attorney,  to  give  the  places  of  residence,  and  additions  of  those  per- 

sons which*  he  refused,  unless  the  action  were  discontinued ;  under 
these  circumstances  the  court  made  a  rule  absolute,  for  the  defend- 
ant to  deliver  such  paiticulars,  or  in  default  thereof,  for  setting 
the  plea.    4B.&A.9S. 


InilictmGnt  for 
not  repairing. 


BRIDGE.  • 

The  court  of  quarter  sessions  cannot  impose  more  than  one  fioefor 
the  non-repair  of  abridge.     4  B.  &  A.  469. 

In  a  plea  by  the  inhabitants  of  a  county  that  the  inhabitants  of  a 
particular  township  have  immemotially  repaired  the  higliway  at  the 
end  of  a  county  bndge,  situate  within  the  township,  it  is  not  necessary 
to  state  any  consideration  for  such  prescription.    4  B.  &  A.  625. 


BYE-LAW, 

« 
Construction  of.      A  bye4aw  of  a  corporation  directed  that  upon  die  happenmg  of 

any  Tacancy  in  the  number  of  twenty-four  common  council,  such 
vacancies  should  be  filled  hy  the  freemen  inhabitinff  the  town,  and 
that  a  court  should  be  holden  once  every  year,  at  which  it  should  be 
lawful  for  the  bailifito  admit  to  the  freedom  of  the  town,  such  per- 
sons as  had  been  resident  therein  for  one  whole  year.  Hdid,  that  thb 
bye4aw  did  not  give  to  every  person  who  had  boen  so  refddent*  for 
that  period,  an  Absolute  right  to  be  admitted  to  the  freedom  «»f  the 
borough,  and  the  court  refused  a  mandamus  to  the  bailiffs  to  admit 
such  a  person.    4B.&A.  271. 


CAWAL 


C4NAJ-  NAVIGATION. 

1.  A  canal  act  directed  that  no  boat  navigatine  therein  which  Statutes  reU- 
should  not  be  capable  of  carrying  a  greater  burden  Uiat  twenty  tons,  ^^^  <.^* 

qr  which  should  not  have  a  loading  of  twenty  tons  on  board,  should 
be  allowed  to  pass  through  the  locks^  unless  on  payment  of  tonnage 
equal  to  a  boat  of  twenty  tons.  Held,  that  this  was  not  confined  to 
boats  carrying  gome  loamng ;  but  that  empty  boats  came  within  the 
meaning  of  the  clause,  and  that  for  them,  tolls  wa^  payable  as  on 
boats  having  a  loading  of  twenty  tons.  Held  ^so,  that  the  act 
having  Jmposed  different  rates  of  toll  on  different  goods  carri- 
ed along  tne  canal|  the  tonnage  on  an  empty  boat  was  to  be  cal- 
culated at  the  lowest  rate  applicable  to  any  species  of  goods. 
2B.&A.66. 

2,  Where  b]^  a  canal  act,  a  toll  of  1^.  per  ton  was  imposed  upon  all 
coals,  &c.  navigated  upon  any  part  o^  the  canal  from  a  place  A.y  or 
from  any  place  within  two  miles  thereof.  Held,  that  Uiis  only  ap- 
plied to  voyages  commencing  within  those  limits,  and  that  no  such  toll 
was  payable  for  coal  loaded  al  a  place  more  than  two  miles  from  A,^ 
although  conveyed  upon  ^  part  of  the  canfl.^vithin  two  mile»  of  A. 
3B.  4A.  1S9.  .... 

S.  An  act  of  parliament  pyrovlded  that  the  iVf.  canal  company 
should  not  take  any  higher  or  greater  rate  of  tonnage  than  riiould  for 
the  time  being  be  taken  b;^  Jthe  JS.  i:anal  company ;  and  the  latter  by 
a  resolution  at  a  general  .a^emblvy  and  under  their  common  seal, 
reduced  their  tolls.  Held,  that  oie  M.  canal  company  could  not 
question  collaterally,  th^  vjolidity  pf  such  resolution,  but  were  bound 
by  it.  The  ^.  cana}  company's  act  directed  that  no  reduction  of  tl\e 
jtoUs  should  take  place  uiujssq  assented  to  by  two  thirds  of  the  pro- 
prietors, but  allowed  tfijsm  to  vote  by  jproxy,  a  forip  for  which  instru- 
;nent  was  given  by  tl^e  act.  ^  ^.  4^  A.  453. 


CARRIf/R. 

1 .  In  an  action  pf  assiunpsii  ^ogainst  a  carrier,    evidence  to  provo  Liability  of. 
negligence  is  admissible,  and  a  gross  ncslnct  will  defeat  the  usual 

.notice  given  by  caijiers  for  the  purpose  of  limiting  their  respoi^isibility. 
,8  Taunt.  144. 

2.  Where  a  v^uablje  bSiPk  parcel  sent. by  a  stage  -coach  is  lost,  and 
it  is  proved  th^  on  Uie  arrival  of  the  coach,  the  driver  was  in  liquor, 
,and  that  ^the  bpok-jkee^er  who  .saw  the  entry  of  it  in  the  way-bH), 
thinking  that  the  cof^chman  (as  w^  ^e  custom)  had  the  parcel  about 
his  p^rspn^  did  not  ask  him  about  it,  or  look  into  the  coach  for  it. 
Held,  to  be  a  loss  arising  from  gross  negligence,  and  that  the  pro- 
prietors were  liable  as  carriers  for  the  value,  notwithstanding  the^ 
Ibad  put  \Xf  the  usual  notice  in  their  office^  disclaiming  liability  to  make 
jgoo4  losses  beyond  5/.    4  Price,  31. 

.3.  A  canier  Is  liable  for  gross  negligence  although  the  goo4> 
^e  a^ve  the  v^pe  mentionea  in  his  pw)lic  Aotice,  and  although  thej 
are  not  specially  entered  and  insured.    2  B.  ^  A.  356. 

4-  A  eerier  had^ven  notice  that  he  woiil^^opt  be  anprerable  for 
parcels  of  value,  unless  entered  and  paid  for  ^  sudi,  ^d  the  plaiip- 
tifis  with  the  knowledge  of  this,  delivered  a  parcel  containing  oank 
notes  to  a  large  amount,  without  informing  the  carrier  of  its  contents ; 

Y  y  2  the 
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the  coach  in  which  the  parcel  was  conveyed,  was  left  at  midnight 
standing  for  some  time  m  the  middle  of  a  tery  wide  street,  with  m 
porter  who  was  ordered  to  watch  it ;  during  this  time  the  parcel  was 
stolen.  At  the  trial  two  Questions  having  heen  kft  to  tfee  Jiiry  t'  fi*t, 
whether  the  plaintiffs  had  been  guilty  of  an  unfair  concealment,  by 
not  informing  the  carrier  of  the  nature  and  value  of  the  parcel ;  and 
secondly,  whether  the  carrier  had  been  guilty  of  gross  n^legenccL 
Held,  by  three  judges  (Best  J.  dissentiente),  that  the  direction  totbm 
jury  was  right.    4B.&A.21.  • 

Action  against.       5.  By  a  bill  of  lading,  the  captain  was  to  deliver  the  goods  fur  tti^ 

coiisignor  and  in  his  name  to  the  consignee,  at  the  time  of  shij^inent 
the  consignee  had  no  property  in  the  goods.  Held,  that  an  actton 
against  the  ship-owners  tor  aamages  done  to  the  goods,  most  be 
brought  in  the  name  of  the  consignor,  and  that  although  the  con- 
signee had  insured  the  goods,  and  advanced  the  preminms  of  --**— 
ance  before  the  arrival  of  the  ship.    S  B.  &  A.  278. 


CERTIORARI. 


Statutes  vdatrw      The  notice  required  by  13  G.  2.  c.  IS.  b.  5.  for  removing  an  order 
to*  of  justices  by  certiorai  must  state  on  the  fieice  of  it  the  name  of  the 

party  applying  for  the  writ.    ^  B.  &  A.  289. 


CHARITABLE  USES. 


What  art.  1.  The  Owner  of  land,  having  at  his  own  expense,  built  a  cfaapd, 

which  was  used  for  the  purpose  of  pubHc  worsnip,  and  the  congrega- 
tion having  subscribed  a  sum  of  money  for  the  purpose  of  enlaf^giiig 
and  improving  the  same,  he,  in  consideration  that  the  money  so  sub* 
scribed,  should  be  expended  for  that  purpose,  demised  the  prenues 
by  lease  for  twenty -three  years,  reserving  a  pepper-com  rant  diuhig 
his  life,  and  10^.  per  annum  after  his  death.  A  declaration  of  tnisc 
was  afterwards  executed  by  some  of  the  lessees,  declaring  that  tfaey 
would  hold  the  premises  in  trust  for  the  congregation  assemblii^  at 
the  chapel,  and  that  in  case  the  public  worship  wonl^  be  there  dis- 
continued, then  that  they  would  assign  the  premises  for  driL  Meld, 
that  ^is  was  a  conveyance  for  the  benefit  of  a  charitable  use,  and 
therefore  void  within  the  9  G.  2.  c.  86.  s.  1.  2  B.  &  A.  96*  Held 
also,  that  neither  the  sum  agreed  to  be  expended  on  the  ^preniisea, 
nor  the  rent  reserved  at  the  death  of  the  lessor,  could  be  considered 
a  fiill  consideration  paid  for  the  lease,  so  as  to  bring  the  case  witfain 
tilie  Second  section  or  that  statute.  Ibid.  Hdd  also,  Uiat  the  dedaimtim 
of  trust,  although  executed  only  by  son^e  out  of  the  several  lentccs, 
was  evidence  against  fdl  of  the  purpose  for  which  the  lease  was  grant- 
ed.   Ibid. 

Graata  to.  ^  ^.  A  Conveyance  of  copyhold  lands  to  charitable  vstis  inllie  life- 

time of  the  partv  is  within  9  G.  2.  c.  -86.,  and  therelbre  muat  be 
made  within  the  formalities  required  by  that  act.  The  court  wfll  not 
even  after  a  long  and  undisturbed  enjoyment,  presume  a  bargain  and 
sale,  and  enrolment  of  the  same  in  chancery.  -Quars^  if  itwbuld  be 
sufficient  in  the  case  of  copyhold  to  declare  the  uses  by  a  deed,  ooo- 
ft)rmably  to  9  G.  2.  c.  86.  and  to  cause  such  deed  to  be  corolled  la 
chancery.    3  B.  *  A,  149. 

CHARTER 


Ajoo£HOA»]  (     698     ) 


CHARTER  PARTY, 

^  1.  By  a  charter-partv^  a  ship  was  described  to  be  of  ^he  burden  of  Construction 
261  tons^  and  the  freighter  covenanted  to  load  a  full  and  complete  ^^  - 
Cargo.  Heldy  that  the  loading  of  goods  equal  in  number  of  tons  to 
the  tonnage  described  in  the  charter-party,  was  not  a  performance 
of  this  covenant,  but  that  the  freighter  was  bound  to  put  on  board 
as  much  goods  as  tlie  ship  was  capable  of  carrying  with  safety. 
2B.4rA.421. 

S.  9y  charter-party  it  was  covenanted  that  the  owner  should  re- 
ceive on  board,  in  London^  all  such  goods  as  the  freighter  thought  fit 
to  load,  and  should  proceed  therewith  to  Madras^  and  there,  afler 
delivering  her  outward  cargo,  receive  from  the  freighter's  agents,  a 
honaward  cargo,  and  deliver  the  same  in  London ;  and  that  all  the 
cabins  but  one  was  reserved  for  tlie  use  of  the  captain,  should  be  at 
the  disposal  of  the  freighter,  who  was  to  appoint  a  supercargo  to  su* 
perintend  the  stowage  of  the  goods.  Freight  to  be  paid  at  so  much 
per  ton,  on  the  register  tonnage  of  the  ship ;  the  captain  and  crew 
were  employed  and  paid  by  the  owner.  Held,  there  being  no  ex* 
press  words  of  demise  of  the  ship  itself,  in  the  charter  party,  the 
mighter  did  not  thereby  become  the  owner  for  the  voyage,  but  that 
the  possession  continued  in  the  owner,  and  that  he  therefore  had  a 
^ien  upon  the  cargo  for  his  freight.     2  B.  &  A.  503. 


CLERGY. 

1.  A  |;rant  of  part  of  the  chancel  of  a  church  by  a  lay  impropriator  In  relation  to 
to  A^  his  heirs,  and  assigns,  is  not  valid  in  law,  and  therefore  such  gnnts  by. 
grantee  or  those  claiming  under  him,  cannot  maintain  trespass  for 

pulling  down  his.pews  there  erected.     1  B.  &  A.  498. 

2.  By  his  induction  the  parson  is  put  in  possession  of  a  part  for  the  1°  relation  to 
whole,  and  may  maintain  an  action  for  a  trespass  on  the  glebe  ^'^^^^'^ 
land,  although  be  has  not  taken  actual  possession  of  it.    2  B.  &  A. 

4*70. 

S.  A  parson  who  resigns  his  living  is  not  entitled  to  emblements. 
2  B.  &  A.  470. 

4.  Under  53  G.  3.  c.  127.  s.  7*  a  party  summoned  before  two  In  relation  to 
justices  for  non-payment  of  a  church  rate,  may  give  them  notice  that  chnrchea. 
he  disputes  the  validity  of  the  rate,  or  his  liability  to  pay  the  same, 
although  no  proceeding  is  commenced  in  the  ecclesiastical  court ; 

and  where  a  party  so  summoned,  ^old  the  justices  that  he  would  bring 
an  action  against  any  person  who  ventured  to  levy  the  rate,  as  he 
thoc^t  he  had  no  right  to  pay  because  he  had  no  claim  to,  or  seat 
in  the  chapeL  Heidi  that  this  was  sufficient  notice.  5  M.  &  S. 
248. 

5.  An  action  for  money  had  and  received,  cannot  be  maintained 
.  agauisl  a  cbarch^warden,  to  recover  back  dues  which  previous  to  the 

commencement  of  the  action  had  paid  over  to  the  treasurer  of  the 
trustees  of  a  chapeL  .  8  Taunt.  1 36. 

6»  The  mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cog-  Sepulture. 
^  nisance,  and  therrfore  where  the  question  was  whether  a  parishioner 
had  a  right  to  be  buried  in  the  parish  church  yard,  in  an  iron  coffin, 
which  was  a  new  and  unusual  mode,  the  court  refused  a  mandahius. 

2  B.  &  A.  806. 
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COMMOi?  TENAij'rS  ,1N. 

AuumpiH  for  money  had  aa^  received  may  be  maintained  against 
one  who  had  been  a  member  of  a  benefiuduby  for  money  entrusted 
to  his  keeping  by  the  rest  of  the  society,  in  the  name  of  the  officers, 
properly  appointed  for  managing  their  afliiirs  under  the  articles.  If 
by  the  articles  the  society  are  empowed  to  appoint  a  treasurer,  aii 
appointment  of  two  persons  to  b^  treasurers  is  within  the  power.  It 
is  not  an  objection  to  such  an  action,  that  the  defendant  having  been 
a  member  at  the  time  when  the  promise  is  laid,  to  have  been  made  in 
the  declaration,  was  a  partner  or  tenant  ia.  common,  and  therefore 
could  not  be  sued  in  a^umpsit  for  money  ha^  and  received.  6  Pricey 
13L 


CONDITIONS  IN  CONTRAGl'S. 

1.  By  chartet-party,  the  freighter  covenanted  to  pay  td  the  owner 
freight,  at  and  after  the  rate  of  so  much  per  ton  per  month,  ibr  this 
term  of  six  months  at  least,  and  so  in  pif-oportion  fbr  less  than  a 
month,  or  for  such  further  time  than  six  months,  as  the  ship  might 
be  detained  in  the  service  of  the  freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost,  captured,  or  last  seen  or  heard  of^ 
such  freight  to  be  paid  to  the  commander  of  the  ship  in  the  manner 
following,  viz.  so  much  as  might  be  earned  at  the  time  of  the  arrival 
of  the  ship  at  her  first  destined  port  abroad ;  to  be  paid  within  ten 
days  next  afler  her  arrival  there,  and  the  remainder  of  the  freight  at 
specific  periods.  Held,  that  this  constituted  one  entire  covenant,  knd 
that  the  arrival  of  the  ship  at  her  first  destined  port  abroad,  was  a  con- 
dition precedent  to  the  owner's  right  to  recover  atiy  freight,  and  thtf 
the  ship  having  been  lost  on  her  outward  voyage,  Uie  owner  ^^bb  not 
entitled  to  recover  freight  at  so  much  per  calendar  month  to  the  day 
of  the  loss.    2B.&A.  17. 

2.  In  an  action  on  a  covenant  that  on  the  arrival  of  the  plaintiff's 
ship  at  a  certain  port,  where  he  undertook  to  receive  the  defendant's 
cargo  and  sail  for  England  therewith,  with*  the  next  June  convoy,  pro- 
vided the  ship  arrived,  and  was  ready  to  load  sizty-fivie  running  aaj% 
before  the  sailing  of  such  ship's  convoy,  the  defbndaiit  would  provide 
a  cargo  of  produce  in  time  for  her  to  lo^d  the  sdme,  and  join  the  June 
convoy  for  England^  provided  she  ^ived  out  and  wa6  ^^^7  ^  }oeAj 
and  notice  thereof  was  given  to  the  agents  of  the  plaintiff  in  error, 
sixty-five  running  days  previous  to  the  nttming  t)f  the  sidd  cdnvby, 
and  on  her  arrival,  &c.  receive  the  said  cargo,  and  pay  the  current 
freight :  it  is  not  a  condition  precedent  to  the  defendant's  part  of  the 
contract,  that  the  ship  should  so  arrive,  but  he  is  still  bound  to  supply 
a  cargo,  though  not  in  time  to  enable  the  plaintiff  to  sail  with  wit 
convoy.  And  to  a  breach  as^igtied  that  tiiough,  &c.  (averring  the 
arrival  and  being  ready  to  load)  the  defendant  did  not  provide  a  suffi- 
cient cargo  in  time  to  enable  her  to  sail  with  that  convoy,  but  de- 
tained the  ship  for  a  certain  time  after  the  sailing  of  the  convoy, 
whereof,  &c.  it  is  no  answer,  to  plead  that  the  defendant  did  not  so 
detain  the  said  ship,  &c.  the  gist  of  the  action  bemg  the  loading  her. 
Sec.    4  Price,  S6. 

3.  The  defendant,  as  owner  of  a  vessel,  covenanted  by  charter- 
party,  A:  as  fireighter,  to  take  on  board  a  cargo  in  the  BtdHbf  and 

deliver 
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deliver  the  same  in  England:  A*  covenanled  to  put  the  cargo  on  , 

boardy  and  pay  ireight  at  a  certain  rate  per  ton ;  part  in  money  on 

the  arrival  of  the  vessel,  ttid  the  remainder  by  bills  at  two  monthH- 

afler  <  the  delivery  of  the  cargo*    The  owner  bound  the  vessel  and 

her  frieghti  and  the  freighter  bound  the  cargo,  for  the  due  perf(mrro- 

anoe  of  their  respective  oovenants*.    Part  of  the  cargo  was  shipped 

for  A^f  and  part  tor  other  consignees.    The  defendant  delivered  the 

goods  to  the  other  consignees  on  payment  of  the  freight,  at  a  less  rate 

than  that  contracted  for  by  the  charter-party ;  but  refused  to  deliver 

to  the  plaintiffs  the  p^sAa  consigned  to  A*,  which  A*  had  «Mig|»ed  to 

tbem,without  their  paying  the  whole  of  the  freight,  and  under  the  terms 

of  the  charter-party.     Held,  that  the  defendant  in  detaining  the  goods 

of  the  plaintiffs  until  payment  of  the  freigfit  stipulated  for  by 

the  charter-party,  as  the  delivery  of  the  goods  and  the  payment 

of  the  freight  were  to  be  considered  as  concomitant  acts.    8  Taunt. 

t280. 

4.  The  owner  of  a  vessel  covenanted  by  charter-party  to  let  the 
vessel  on  freight,  and  to  deliver  the  cargo  in  good  condition ;  and  the 
freighters  covenanted  to  pay  the  freight  on  delivery  of  the  cargo, 
part  in  money,  and  the  remainder  by  bills  at  four  months.  Held, 
that  the  owner  might  detain  the  cargo  until  payment  of  the  freight : 
the  delivery  of  tlie  cargo  and  payment  of  the  freight  being  concomi- 
tant acts.    8  Taunt.  293. 

5.  The  defendant  purchased  a  leasehold  estate  of  the  plaintiff's  at  Validity  of. 
a  public  auction,  subject  to  certain  conditions  of  sale,  which  were 

''  that  the  purchaser  should  immediately  pay  down  a  deposit,  in 
part  of  the  purchase  money,  and  sien  an  agreement  for  payment  of 
the  remainder  within  twenty ^ght  days  from  the  day  of  sale,  when 
possession  should  be  given  of  the  part  in  hand;  and  that  the  pur- 
chaser should  have  proper  conveyances  and  assignments  of  the  leases, 
without  requiring  uie  lessor's  title,  on  payment  of  the  remainder  of  ^ 
the  purchase  money.*'  Assumpsit  was  brought  by  the  vendor  against 
the  purchaser  for  the  non-performance  of  £e  conditions  on  his  part. 
MLtt  a  verdict  for  the  plaintifi  on  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  plaintiffs  had  not  set  oat  their  title  or  tendered 
the  conveyances  to  the  defendant.  It  was  held,  that  the  plaintiffii 
were  not  boaad  to  set  out  their  title,  and  that  allegations  that  they 
were  ready  and  willing  to  convey,  and  that  they  were  ready  and 
wining,  and  actually  offered  to  convey,  iwere  equivalent  to  a  per- 
formance of  the  conditions  on  their  parts.    8  Taunt.  62. 


CONSPIRACY. 


.    I.  An  indictment  charged  diat  defendants  conspired  by  divers  Indictment  fcr. 

false  and  subtle  means  and  devices,  to  obtain  from  A.  divers  large 

sums  of  money,  and  to  cheat  and  defraud  him  thereof.     Held,  that 

t^e  gist  of  the  offence  bdUg  the  conspiracy,  it  was  quite  sufficient 

only  to  state  that  fact  and  its  object,  and  not  necessary  to  set  out  the 

specific  pretences.  2  B.  &  A.  2M. 

2.  Upon  an  indictment  against  A.^  B.,  and  others^  for  unlawfully 
meeting  together  with  persons  unkxh)wn,  for  the  purpese  of  exciting 
discontent  and  disaffection,  it  was  hekl,  A.  B.  having  presided  at  this 
meeting ;  that  resolutions  paused  at  a  former  meetihg,  assembled  a 
short  time  before  in  a  distant  place,  and  at  which  A,  B.  also  presided, 
and  the  avowed  o))ject  of  which  meeting  was  that  of  the  meeting 
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nientifiied  ui  the  i^dietnpit,  wore  adpiteiUeHttevideii^ 
ADteiotiOD  of  A*  B*  in^membiing  and  attendiag  Ae  nMlmg  in  qvts- 
tion.  A  copv  o£  these,  resolutions  d^vered  by  A*  B.  to  thrwitocaiy 
|at  ^hQ  time  of  the  fonner  meetingy  as  the  resolutiona  thee  iotaeddl  tp 
be  proposed,  and  which  corresponded  with  those  whiofa  the  witaces 
Aeard  read  fron  a  written  pi^>er,  is  adniissible  without  proddcni^  the 
original*  Large  bodies  of  men  having  come  to  this  neeliiig  Upmd  b 
.distance»  marchioc  in  reeular  order,  resembloig  e  militaiy  mtrdji,  it 
was  held  to  be  admissibTe  evidence  to  show  the  cfaeracter  aBd^ioteii- 
tion  of  the  meeting,  that  within  two  davs  ef  tiie  aame^  coostdeoabke 
^r^umbers'  were  seen  training  and  drilling  before  day-breakidt  islrpbte 
from  which  one  of  these  bodies  had  come  to  the  meetings  atid  'diet 
.on  their  discovering  the  persons  who  saw  them,  thrill-treated  them, 
and  forced  one  ot  them  to  take  an  oath  never  to  be  a  kick's  man 
again.  Held  also,  that  it  was  admissible  to  show  in  evidence^  for  the 
same  purpose,  that  another  body  of  men  in  their  progress*  to  the 
meetbg,  on  passing  the  house  of  the  person  who  had  been  rso-IQ- 
treatedC  expressed  their  disapprobation  of  his  conduct  by^lnasiiig. 
Parol  evidence  of  inscriptions,  and  devices  on  banners  and  fla^d^ 
played  at  a  meeting,  is  admissible  without  producing  tlte  on^nals. 
Upon  such  an  indictment,  evidence  of  the  supposed  miscondfliet'  of 
those  who  dispersed  the  meeting  is  not  admissible.  8  &  &  A* 
50^ 


CONSTABLE. 

1.  A  constable  acting  under  a  warrant,  commanding  him  to  tai^ 
the  goods  of  A.^  takes  the  goods  of  £.,  believing  diem  to  beloi^  to 
A*  Held,  that  he  was  entitled  to  the  protection  of  the  stat*  24  G*  % 
c.  44.  s.  8.,  and  that  an  action  against  him  must  be  brou^it  within 
.six  calendar  months.    3  B.  &  A.  3S0. 

2.  Where  a  constable,  having  a  magLstrate's  warrant  of  diatriSBS  to 
levy  a  church  rate  under  the  statute  5S  G.  S.  c.  127,  broke  the  dber 
of,  and  entered  plaintiff's  dwelling-house.  Held,  that  although  he 
thereby  exceedea  his  authority,  yet  that  no  action  could  be  aaiQ- 
tained  after  the  expiration  of  three  calendar  months.    1  B.  A  A.  287. 


CONTRACT. 

L  Declaration  stated  that  plaintiff  had  cohabited  with  defendant 
,^  his  mistress,  and  that  it  was  agreed  that  no  further  inunottl  eon* 
nexion  should  take  place  between  them,  and  that  defendant  dbeaU 
allow  her  an  annuity  as  long  as  she  should  continue  of  good  and  vir- 
tuous life  and  demeanour,  and  thereupon  in  cimsideiatian  of  the 
premises,  and  that  plaintiff  would  give  up  the  annuity,  defcmdaat 

fromised  to  pay  as  much  as  the  annuity  was  reasonaUy"  worth, 
leld,  bad  upon  general  demurrer.    4  B.  &  A.  650.  <  ^ 

%  Whereupon  the  letting  of  premises  to  a  tenant,  a  memorandum 
cl"  agreement  was  drawn  u[>,  the  terms  of  which  were  read  yOvcff,  and 
assented  to,  by  him,  and  it  was  then  agreed  that  he  shonl4»  9n  e 
future  dinr,  briag  a  surety  aad  sign  the  agreement,  neither  ^  which 
he  ever  did.  Held,  that  the  memorandum  was  not  an  agreement, 
but  a  mere  unaccepted  proposal,  and  that  the  terma  of  the  letting^ 
iherefore,  might  be  proved,  by  paroLevidence.    5  £•  &  A.  326. 

3.  Where 
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-eiMpkpik»9#lftf  iv^ldPM  tk)ll.dil^>  ^tf^ifiiat  tM  ikaker  bP^  w^ 

qpfMiilMfi'ofaii^t'  M^  fHhc*  h^fitof  of  ^hd  nmke^,  eicpet^Ag  fmia  fhnn 

^oa^hi  •  ihoitthiie,  diotigfi  they  li^  ncme  at  the  iwoment.    A  ver- 

dktlwHtig  fe^^  l^eii  fbr  the  defendants,  with  leare  f&r  the  plaiiAHb 

^toMOtefor  «i itew  €#iM ;  the eourt  granted  a  new  trial.   1  B.arB.ie89. 

-'t  f4c^iWhere  a  dh^i^-^kitned,  as  of  right  upon  a  warrant  issued  by 

hh»'iiirihe'%t^i^^M  of  his  office,  ft  larger  fee  than  he  Was  iiititled 

nU^liy  tew/''ai»d'the  att«A^ney  paid  it  in  i^orance  of  the  law.    Hdd, 

"iteltTtlielatter'inig^t  maintain  money  had  and  received  for  the  excess 

^pi^ -above  the' legkl)  fee,  or  might  set  off  the  some  in  an  actioh.by 

the  ttieriff  a^nst  mm.    2  B.  &  A.  462.    Held,  also,  ^at  the  sheriff 

•was  not  entitled  to  more  than  a  flee  of  four  pence  upon  every  war- 

Wiht- issued  by  hiiii.    Ibid* 

•  '>5*  'w^.a  trader  In  embarrassed  circumstances,  being  indebted  to  Antidaiice  of. 
pOaiistiff 'fe^  money  lent,  and  goods,  plaintiff  promised  to  induce  A/s 
cradicirtf  to  agtree  to  a  composition  on  condition  of  A/s  giving  the 
pUiiociff  a  promissory  note  for  the  money  lent,  signed  by  A.  and 
aMthen  As  security  the  note  was  giyen  by  A.^  and  signed  by  de- 
fbodant.  As  secnrity^e  plaintiff  and  A*  agreed  to  keep  the  matter 
ascitrat  from  ^.'s- creditors,  and  the  plaintiff  endeavoured,  but  in 
vain,  to  accomplish  a  composition  with  them.  Held,  that  the  trans- 
action was  fraudulent  and  void,  and<that  plaintiff  could  not  recover 
on  the  note  against  the  defendant.    1  B.  &  B.  447. 

6*  Where  A»  agreed  to  sell  to  B,  one-third  share  of  a  ship,  which  Illegal, 
was  then  to  be  employed  on  a  joint  adventure,  in  the  exportation  of 
lAilitary  stores  to  South  America,  contrary  to  an  order  in  council 
then  in  force.  Held,  that  the  agreement  being  entire,  and  containmg 
on  die  face  of  it,  an  illegal  stipulation,  it  lay  on  the^arty  seeking  to 
l^nrfbrce  Che  i^am'e)  to  show  that  means  had  been  used  to  obtam  a 
licence,  or  that  the  illegal  purpose  had  been  abandoned,  and  that 
In  fkllu^e  thereof  if.  comd  not  recover  for  the  share  of  the  ship. 
l6.*A.53. 

7.  SetttblCf  ih^t  a  wager  between  the  proprietors  of  two  carriages 
fbr  the  ednveyance  of  passengers  for  hire,  that  a  given  person  should 
go  by  <yne  m  these  carriages,  and 'no  other,  is  fUeg^.  1  B.  &  A. 
683.  But  held,  at  all  events,  the  wager  having  been  deposited  in 
the  hands  of  the  stake-holders,  that  either  piffty,  having  demanded 
his  deposit  before  the  wager  wto '  won,  was  entitled  to  have  it  re- 
turned to  him,  and^  on  refusal,  to  maintain  an  action  against  the 
stake-holder.    Ibid.  ..:.•. 

8.  Money  deposited  wi^  a  stak^-hoflder,  'a$  a  b^  6n  tHe  event  of 
afoot  race,  may  be  recovered  from  him  by  eit&erT[rartyfh'  «h  actioii. 
For  monev  had  and  received  af^^  the  race  has'beti^  riiiL  aiid  the 

.parties  differ  as  to  the  winner,  a  nonsuit  on  the  grbi^iid  nfiat  '^ueh 
actions  snreanidle  waste,  of  the  time,  and  hinderance  of 'Ihc  business 
of  court* -of  law  feet  aside.    7  Price,  540.  ','       ,* 

9.  Money  lent,'  and  Applied  by  the  borrower' for  the  expr\^  0*11^- 
pos^  of  settling losses  on'lilegti  stock.jobbing  tr^msactiotis,  to  wnich 
the  lender  w&s  no  party,  catmdt  be  recovered  back  by  him.  3 13. 
&A.  179-'      -'  '''    r'  ►'       -  •      \ 

fO.  A»9  by  letter,  dOMlosell  to  B.  certain  specific  goods,  re-  Suffidency. 
ee^ing  an  answef  l^  tettirn  of  ^bst.    The  letter  being  mis-directed, 
the  answer, 'notifying^^  the  acceptance  of  the  o!fe)r,  arrived  two  days 
plater  than  it  ou^lir'to  hssr^donei'tfh  the  day  foRowmg  that  when  it 

would 
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woold  have  armed  if  die  origihal  letter  hadibeen  properly  directed, 
A.  0old  the  goods  to  a  third  person.  Held,  that  th^re  was  a  contract 
binding  the  parties  from  the  moment  the  offer  was  accepted^  and 
that  B^  was  entitled  to  recover  against  ^«  in  an  action  for  not  com- 
pleting his  contract.     1  B.  &  A.  68 1  • 

11.  By  charter  party  the  defendant  covenanted  to  pay  freight  for 
a  cargo  at  a  certain  rate  per  ton  freight  measurement.  To  an  action 
of  covenant  for  nonpayment  of  freight,  he  pleaded,  first,  that  by 
the  ttsa^e  of  the  particular  trade,  an  account  must  be  produced  to 
the* freighter,  by  the  owner,  before  he  could  demand  payment  of 
the  freight,  and  that  no  such  account  was  delivered ;  and,  secondlyi 
that  it  was  the  duty  of  the  plaintiff  to  deliver  a  freight  measurement, 
and  thaa  he  had  not  done  so.  Held  on  demurrer,  that  these  pleas 
were  bad,  as  the  usage  so  {beaded  would  cease,  a  new  condition, 
and  vary  the  terms  of  the  original  contract.     8  Taunt.  254(w 

12.  Upon  a  parol  demise  a  rent  to  take  place  from  tne  foilowing 
lady  day,  evidence  of  the  custom  of  the  country  is  admissible  to 
show  that  by  <<  kdy  day"  the  parties  meant  ^<  old  lady  day."  4  B. 
k  A.  588. 


Relative  to  the 
judgment. 


Relative  to  the 
commitment. 


RcUiive  to 
appealing. 


CONVICTION. 

1.  Two  Justices  may  proceed  under  l2  G.  3.  c.  61.  s.  18.  4o  ad- 
judffe  a  forfeiture  of  gunpowder,  unlawfully  conveyed  to  the  person 
seizing  the  same,  but  the  conviction  must  show  that  tlie  person  to 
whom  It  is  adjudged  is  the  person  who  seized  it,  being  adjudged  to 
T.  G.,  the  person  who  seized  the  same,  without  more,  is  iDsumdent 
5M.&S.  133.  . 

2.  A  conviction,  by  two  justices  under  stat«  lY.  G.  2.  c.  38.  upon 
complaint  of  the  overseers  of  a  parish  against  the  late  overseer,  for 
refusing,  and  neglecting  to  deliver  over  to  them  a  certain  book  be- 
longing to  the  parish,  called  the  bastardy  ledger,  convicting  him  of 
the  said  o£fence,  and  adjudging  that  he  should  be  committ^  to  the 
common  gaol,  to  be  safely  kept  until  he  should  have  yielded  up  all 
and  every  the  books,  concerning  his  said  office  of  overseer,  belong- 
ing to  the  parish,  waft  held  void,  as  to  the  adjudication  respecting 
the  imprinonment,  for  excess,  the  stune  extendmg  beyond  wnaC  was 
previously  reouired  of  the  person  convicted ;  and  a  warrant  of  com- 
mitment founaed  on  this  conviction,  and  directing  the  gaoler  to  keep 
him  in  the  terms  of  the  adjudication,  was  aho  holden  void  in  toto, 
for  which  trespass  and  false  imprisonment  woidd  lie  against  the  jus- 
tices, atthough  the  conviction  had  not  been  auashed.  5  M.  &  S.  514. 

S.  t)y  50(1.  3.  C.48.  s.  25.  it  is  provided  thai  any  party  aggrieved 
by  the  conviction  under  that  act  wno  shall  enter  into  a  recognizance 
to  appear  at  the  next  sessions,  shall  be  at  liberty  to  appeal  to  such 
sessions.  Held,  that  this  dispenses  with  the  necessity  of  any  notice 
of  appeal,  and  thai  if  the  party  duly  enter  into  the  recqgoizanice, 
the  sessions  are  bound  to  hear  the  appeal.    4  B.  &  A.  276. 

4.  Where  a  statute  gives  a  party  aggrieved  a  right  of  appeal,  on 
giving  a  security  to  a  specified  amount  he  may  enter  and  respite  hi;» 
appeal  at  the  next  sessions,  after 'having  given  such  security  without 
notice  to  the  other  aide ;  but  after  tlic  appeal  has  been  respited,  if 
he  does  not  give  the  usual  notice  of  trying  it,  the  sessions  will  be 
authorized  to  dismiss  it  altc^gether.    2  B.  &  A.  694. 

5.  In 
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5*  In  an  ftdtioil  againtt  ai  teagtstraicy  »  tonvletioB  by  huni  if  no  Rdadn^  to  the 
dcifect  appear  on  the  ftee  of  it,  is  ooDGkuiTe  evidence  ^  the  facta  Goocluaivenets 
contained  in  It.    IB.ScB.  432.  of. 

6.  In  trespass  against  magistrates  for  taking  and  detaininff  a  vessel, 
a  conviction  by  the  defenduits  under  the  bui^raat  act  (no  defect  «>• 
pearing  on  the  face  of  the  conviction)  is  conclusive  evidence  that  the 
vessel  m  question  is  a  boat  Within  the  meaning  of  the  act,  and  pro- 
perly condemned.    1  B.  &  B.  4S2. 


COPVHOLD. 

i.  A  copyhold  traft  stiirendeted  to  thfe  use  of  htisband  and  #ife  Sonenderof. 
fot*  their  natural  live^,  and  the  lifb  of  the  longer  liver  of  them,  and 
from  and  after  the  deceto^  of  the  survivor  of  them,  to  the  right 
heifs  of  the  sUrvivor  for  ev6r.  Held,  that  the  husband  and  wlft 
took  a  Vested  estate,  not  only  for  their  joint  lives,  but  also  for  th^ 
life  of  the  survivor,  with,  a  contingent  remaindet  hi  fee  to  the  aiit>- 
vivor.    4  B.  &  A.  SOJ. 

2.  Where  the  lord  of  a  manok*,  by^  copy  of  cou^  roll,  granted  k  Adnuttuice  to. 
reversion  of  certain  premises,  then  in  his  teniae)  to  h&ve  and  to  hold 

to  jB.  for  his  life,  imihediately  after  the  death  of  A*  Held,  that  B» 
might,  oil  the  death  of  A.y  maintain  an  ejectment,  all^ou^h  he  had 
never  been  admitted,  he  having  acquired  a  perfect  legal  title  by  the 
grant,  without  admittance.    2  B.  &  Ak  45S. 

3.  A  copyhold  tenement,  to  which  a  right  of  common  Was  andfelt^.   Rights  of  the 
having  vested  in  the  lord,  by  forfeiture,  he  re^ranted  it  as  a  copy-  loi^ 

hold  with  the  appurtenances.  Held,  that  having  always  continued 
demisable  while  m  the  hands  of  the  lord,  it  was  a  customary  tene- 
ment, and  as  such,  was  still  entitled  to  right  of  common.  Held 
secondly,  that  a  custom  for  the  lord  to  grant  leases  of  the  Waste  of 
the  mandt  without  restriction  is  bad  in  point  of  law.    3  B.  &  A.  ISA* 


COPYRIGHT. 

1.  In  declaration  for  pirating  a  book,  on  allegation  that  plaintiff  Subjects  of. 
was  the  author  of  a  book,  being  ^a  musical  composition,  called  A.,  is 

well  suppored  by  showing  him  to  be  the  author  of  a  musical  compo- 
sition of  that  name,  comprized  in,  and  occupying  only  one  page  of  a 
work  with  a  different  title,  which  contained  several  othei^  ttiviaical 
compositions.    2  B.  &  A.  298. 

2.  The  54  G.  3.  s.  156..  does  not  impost  uj^On  authdk'd  as  &  cbndl-  Title  to. 
tion  precedent  to  their  deriving  any  bendSt  under  that  kcU  that  the 
combosition  should  be  first  printed,  and  therefore  ah  author  does  hbt 

lose  nis  cop3rright  by  selling  his  Work  in  manuscript  before  it  is  printed. 
2B.&A.298. 

3.  An  author  whose  work  had  been  published  mor6  than  28  years   Relative  to  tiie 
before  the  passsing  of  the  54  G.  3.  c  156.,  is  not  entitled  to  the  cOpy-  •*•  ^^  ^'  ^• 
right  for  life.    lB.&A.39a  .         ''•*^^- 


CORONER. 

A  coroner's  duty  is  judicial,  and  he  can  ordy  tak^  «A  ihqueat  ^per  Inqimitioti  by. 
visum  corporisf  and  an  inquest  in  which  thl3  juiy  were  not  sWom  by 
by  the  coroner  hiinsel^  and  super  vi$um  corpork  is  absohttdy  void. 

The 


too 


COSTS. 


[Abdemda. 


Hie  court  win  not  therefore,  after  an  adjoomment  by' the  coroner  of 
such  an  inquest^  grant  any  mandamus  to  compel  him  to  proceed  m  it 
SB.&A.260. 


lUlidreto 


CORPORATION- 

1.  King  Charles  the  Second,  by  charter,  gruited  to  the  corpontiojt 
of  Walsdl  two  fairs  to  be  holden  annually  within  the  borough  and 
foreign,  and  confirmed  to  them  all  markets  which  they  thea  held, 
with  a  reservation  of  the  rights  of  the  lord  of  the  manor ;  it  appeared 
that  a  market  had  been  holden  immemorially  in  the  Higk-dndd 
WaUall^  until  a  yerv  late  period,  when  the  corporation  &diiiff  it  io* 
convenient,  removea  it  out  of  the  High-ttrectf  to  another,  ana  more 
convenient  place  within  the  borough ;  the  corporation  had  exerdwd 
acts  of  ownership  in  pulling  down  an  old  market-house,  and  erecting 
a  new  one;  the  clerk  of  the  markets,  however,  had  been  appointed  faj 
die  lord  of  the  manor,  but  he  did  not  receive  any  toll  from  the  per* 
#008  frequenting  it.  The  defendant  having  been  indicted  for  a 
nuisance  in  erecting  stalls  in  the  Hidi-streeiy  after  the  removal  of 
the  maricet ;  the  ju<j^e,  upon  the  trial,  left  it  to  the  jury,  to  aaj^  whe- 
ther the  corporation  were  owners  of  this  market :  adding,  that  if  they 
were,  the  nght  of  removal  was  incident  to  the  grant*  The  jurv 
having  found  m  the  affinnative,  the  court  refused  to  grant  a  new  trial 
1BW&A.67. 

2.  By  the  charter  of  a  borouffh,  it  was  directed  that  when  it  should 
happen  that  any  of  the  capital  burgesses  should  die,  dwell  out  of  thi 
borough,  or  for  the  cause  be  removed,  it  should  be  lawful  for  the  re- 
maining to  elect  others  into  the  place  of  those  so  hi^pening  to  die,  or 
be  removed.  Held,  that  these  words  were  not  so  unambiguous  as  to 
warrant  the  court  in  granting  a  mandamus  to  adroit  two  person*  is 
the  room  of  two  non-resident  capital  burgesses,  the  corooratioo  not 
having  previously  removed  them  for  this  cause  from  tneir  offioe^ 
SB.&A.59a 


ForUie 
faaduit. 


de- 


1 
« * 


COSTS. 

'  1.  If  the  plaintiff  take  out  of  court  a  less  sum  than  that  for  which 
he  haii  oriffinally  proceeded,  and  below  the  amount  .fixed  by  the 
statcute,  to  Uiat  for  *which  a  defendant  may  be  hdd  to  bail,  it  is  not  in 
this  cotirt  within  the  43  6.  S.  c.  46.,  if  the  plamtiff  give  a  good  reason 
for  taking  it  out.    6  Price,  126. 

2.  The  tftatut^  4S  G.  S.  c.  46.  s.  S.  for  allowing  costs  to  a  defeod- 
aht,  in  caite  of  arrest,  without  probable  cause,  does  not  extend  to 
c^ses  where  a  defendant  pays  money  into  court,  and  the  plsmtifF 
takes  \t  out,  though  it  be  a  much  smaller  sum  than  that  for  wfaieh  the 
defendant  Is  holden  to  bail.  1  B.  &  B.  66. 
'  3^.  Where  the  defendants  were  held  to  bail  for  1S0I.  lld^  afid  the 
cause  being  referred  to  an  arbitrator,  he  found  that  only  9tiL.  ^^z 
WlBB  due'  fmh'them,  the  court  would  not  allow  the  defenVlanta  i9^eir 
costo  under  43  G.  Sw  e.  46.  s.  3.     \B.  k  B.  278. 

'  4c  ITie  defendmlt  was  held  to  bail  on  an  action  fo^25f. ;  he  pleaded 
in  tU>8tement  as  to  12/.  10s.,  and  the  general  issue  as  to  the  remaiodeft 
v^srdict  for  the  plaintiff  for  the  latter  sum.     On  motion  for  co^to 

1^  undff 
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vndet  tbe  4^  G.  S.  c.  46.  supported  by  aflUatiti  tliat  ^6  de&nd|uit 
believed  the  plaintiff  h^d  sued  out  bailable  process  for  the  purpose  oC 
extorting  from  him  the  whole  sum.    'Held,  not  a  case  Oi  malicious  ' 
arrest  within  the  statute.    5  Pricey  !• 

5.  Where^  an  executrix  pleaded  Ist  non^assumpsUy  2d.  Ne  unque  On  ireidiet  or 
executrix,  and  Sd  Plene  administravit,  and  issues  on  th6  first  pleas  judgment  as  to 
were  found  for  plaintiff,  and  on  the  last  for  defendant :  it  was  holden  P*^  f^^Jg^ 
that  the  last  plea  being  a  complete  answer  to  the  action,-  the  de»  ****  ?*•">«■• 
fendant'  was  ientitled  to  the  general  costs  of  the"  trial.  ^  1  'B.  &'A. 

'  6.  In  trespass  two  defendants  appeared  by  the  same  aftoitiey,  >and 
pleaded'  first  general  issue,  and  second,  separate  jcMBlificaiti^nsv 
M.  obtained  a  verdict  generally,  and  Bi  obtained  a  t^dictMsft 
has  justification,  but  the  plaintiff  succeeded  against  him  dn  the  generiil 
issue.  Held  first,  that  B.  was  not  entitled  to  any  costs  on  the  lasue 
found  for  him ;  second,  that  ^e  master  in  taxing  A,*s  costs,  was  righl 
in  allowing  only  one  half  of  the  attorney's  costs  for  appearance,  &c. ; 
third,  that  the  costs  due  from  the  plaintiff  to  A. 9  could  not  be  set  off 
against  the  costs  due  from  B.  to  the  plainti£    4  B.  &  A.  45. 

7.  Anumpnt  on  a  promissory  note  drawn  by  A.^  testator  of  de^ 
fendant,  payable  to  plaintiff  B.  Pleas,  non-assumptitj  statute  of 
limitations,  and  pleni  administravit.  The  two  first  issues  were  found 
for  plaintiff;  the  last  for  the  defendants;  the  prothonotary  mve  tbe 
plaintiff's  costs  on  the  whole  and  the  ^Mwfe^ ;  to  the  defendant's  he 
gave  costs  on  the  third  {^ea  only.  On  a  motion  that  the  prothonotary 
review  his  taxation.  Held,  that  the  defendant  having  establishedvH 
absolute  bar,  was  entitled  to  the  poete^f  and  the  general  costs ;  and 
that  the  prothonotary  must  review  his  taxation.    8  Taunt.  1'29. 

S.  Where  one  of  several  issues  is  found  for  the  defendant,  he  ia  not 
entitled  to  his  costs  on  that  issue,  though  in  consequence  of  the  plaiii- 
tSGTs  withdrawing  his  record  at  the  assizes,  for  the  purpose  of  an 
amendment,  and  re-entering  it,  the  defendant's  wknesses  were  obliged  , 

to  wait  sevend  days  longer  than  they  would  otherwiile  have  done. 
lB.&B.dS^ 

9.  Trespass  :  four  counts ;  for  fishing  in  plaintiff's  doSe,  csivefed 
with  water,  several  fishery,  and  free  fishery,  and  carrying  away  plain- 
tiff's fishes.  Pleas,  first,  not  guilty  ;  second,  that  the  close  belongs  to 
fT.  A.y  defendant's  master ;  third  and  fourth,  that  the  several  and  free 
fishery  belongs  to  fV.  A.  New  assignment  setting  out  abuttals  of 
plaintiff's  close  and  replication  traversing  fV.  A.'n  several  and  free 
nshery.  Pleas  to  new  assignment :  first,  not  guilty ;  second,  that 
locw  newlv  assigned  is  the  <^ose  of  fV*A^ ;  third,  that  W*A»  has  ceia* 
mon  of  fishery  over  the  locut  newly  assigned*  The  issue  on  the  conr 
mon  of  fishery  was  found  for  the  defendant ;  as  dso,-  that  part  of  the 
first  issue  wbu^h  related  to  the  second,  third,  and  fourth  counts  of 
the  declaf  ation ;  the  other  issues  were  all  found  for  the  plaintifl^  with 
1«.  damages,  and  40c.  costs  00  the  first  count.  The  court  confinned 
the  taxation  of  the  prothonotary*  who  had  allowed  the  defendant;ge* 
neral  costs  in  the  cause  on  the  issues  found  for  the  defendant,  and 
the  pl^ntiffs  the  costs  of  the  issues  found  for  the  plaintiff^  1  B.  ^  B. 
465.  ;  '     •    '  ./      ^ 

10.  In  an  action  on  the  09  Eli&c.  4.,  plaintiff  is  entitled  to  treble  ^°  "^  ^ 
costs,  as  well  as  treble daiaa^s.    2  B.  &  A.  S9l»,  SS^^"^ 

.  11.-  The  defendant's  jpleadmg  a  tender  to  an  aetieoi  for  gopioi  s«ld,  y^^^^  ^^  ^^ 
djOes  not  preclude  him  trom  entering  a  suggestioi^  on  the  roll,  ta  de«  in  n  tuperior 
prive  the  phiintiff  of  his  costs,  under  statute  39  and  40  &  $.  c,.iQ4^  iucMd  ofaa 
s.  12.,  London  court  of  requests  act.    5  M.  &  S.  196.  inferior  court. 

12.  The 


TOt 


qOURTv. 


CAnMorpA* 


lUlftdTv  to  Ob-  ML  The  cmiTi  w91  e0mf^  is/^curi^  fpr  cpsM^  vh^re  plaipUff  reri^ei 
taining  security  ||)CQf|4  With  s  previou^  Implication  to  his  altoniey,  but  they  irill  not 
^^'  PITfipr  ^  fit^jr  af  prpeeodiiigii  unless  suqh  ^pUpaiion  has  been  made. 

1  B.  &  A.  331. 
]$,  Where  the  pUuntiffi  ^^r  issue  joined,  has  been  convicted  of 
i  felony,  and  received  sentence  of  transportation,  the  court  will  apmpel 

him»  or  his  attprney,  to  give  security  for  costs  retrospectiTC  and  pro- 

spective.    1  B«  &  A- 159. 

H,  Applipati^n  that  a  ptaintifiT  shall  give  securpty  fof  Qos^  must 

be  made  before  issue  joined,  although  the  issue  was  joined  in  th^  pre- 
ceding vacatioiv  6  Fnce,  61(X 

15*  Plainti£&  who  live  out  of  the  jurisdiction  of  the  com:t,  may  be 

mmpdi]^  tQ  give  security  for  coats,  tbov^  su^  plaintiffs  sue  as 

#»ec9tors^    1  B.  ^  B.  277. 

16*  A  defendant  in  rq^emn,  residing  out  of  the  Uirif  diction  of  the 

iMHHTty  is  liable  to  give  seciiritv  for  costs.    X  B.  &  fi.  505. 
Miicellaneous.        17.  Where  a  rule  is  made  absolute  on  payment  by  the  applicaaty  of 

costs  of  the  applicatioii  affidavits,  made  m  oyppsitipn,  not  read  oor 

entered  iji  th^  minutes,  nof  natio^  ij^  the  ordei^  will  not  jbe  aO^ed 

4»  tflsuitipu*    fi  iSnce,  576. 


COUNTY  RATE, 


AKeMment. 


Application  of.  1.  The  aessieas  are  not  authorised  to  4^der  the  payipent,  by  the 
Imd^pemastBr,  te  the  diark  of  the  petm,  of  a  per  ventage  on  all 
money  raised  for  the  repair  of  bridges  in  |i  particular  district,  in  lieu 
of  all  his  fees  for  indictments,  presentments,  fccfor  bridges  within 
it;  akhough  such  per  centa^  was  claimed  as  an  ancient  fee,  and  had 
been  paid  without  dispute  ^r  a  long  period  of  time.  1  B.  ^  A.  812. 
9.  A  distriofc  situate  within  the  local  limits  of  the  county  of  Yodc 
ftom  time  imflseBBorial  had  been  part  of  the  county  of  Durkam,  yet 
had  always  contributed  to  the  public  burdens  of  the  county  of  Yoji. 
Held,  that  it  was  to  be  presumed  that  such  district,  eitner  in  the 
original  divison  of  land  in  counties,  or  at  some  subsequent  period, 
•when  it  was  separated  from  the  coupty  of  Yark^  was  made  part  of 
the  county  of  Durham,  on  condition  of  its  contributing  to  the  burden 
of  die  couoty  of  York^  and  that  such  district  was  liaUe  to  the  oounij* 
eateof  Yorkshire.    S  B»  &  A.  72. 


Superior. 


Officers  of. 
IqjGvior. 


COURT. 

1.  The  eoiurt  will  not  take  judicial  notice  of  the  local  situation  and 
distances  in  the  different  places  in  the  counties  of  England  from  each 
odier;  and,  ther^re,  where  a  return  to  an  habeas  corpus  stated  that 
&e  prisoner  was  found  on  board  a  vessel  discovered  within  eight 
leaftues  of  that  part  of  the  coast  of  G.  B.  called  St^fbli,  to  wit, 
within. leigbt  leagues  of  0.  in  that  county,  it  was  h^  fiot  to  be 
averred  withauffioieot  c^tainty  that  the  vessel  wi|s  not  within  four 
leittues  of  the  coast  of  G.  B.,  between  the  North  Fardand  in  Kettj 
nad  Beach^  Ji^id  m  .Sussex.    4  B.  ft  A.  94a. 

2.  The  chief  clerk  is  not  entitled  to^ioundage  on  money  paid  into 
caixtby  the  sheriff  under  43  G.  3.  c.  46.  s.  2.    2  B.  &  A.  770. 

S.  I;t  is  no  ground  <^  error  .^ipon  a  juifgme^t  of  an  inferior  covrt 
that.fehe  piaiat  iras  levied  b^se  ^e  causes  qf  action  accrued.  3  B- 
ft  A.  605. 

4.  Plaintiff 


Asmmjjy  COURT.  SOZ 


i.  Fbtntiff  in  mi  itiSmof  court  fri^m  whicfk  •  iwuse  ii  rniofml  bjr 
Anfodtf  cof^pitf ,  and  ft  nda  te  bettor  bail  givteQ,  U  not  eptiljied  t0  ft 
prccedendop  ftfter  render  of  defendimt»  wad  nofcico  of  mich  MBd«r» 
«ltbou^  the  render  be  made  after  tba  di^  on  ifhiebi  ihe  rule  for 
better  bail  expires*    4  B.  dr  A.  535.  ^ 

5.  A  judge  at  Nisi  Prius  has  the  power  of  fining  a  defendant  for  of  Nisi  Prius. 
a  contempt  committed  by  him  in  the  course  of  addressing  the  jury. 

4>  B.  &  A.  329. 

6.  The  ecclesiastical  court  lias  jurisdiction  roHone  loci  over  the  Ecclesiastical 
order  and  proceedings  of  veslanr^toeetbigB  held  ioft  choivh ;  and^tbere-  Coun. 
finre,  whene  ft  rector  bad  iibelled^  in  thai  court,  ft  pariBfaioiier  for  pre> 

venting  bisa  from  prefiidiag  aa  chairman  at  such  a  meetiDg,  a  pnabi- 
bitioa  was  i«&aed«    3  B.  ft  A*  84L 

7.  A  comrt  of  aeoeiftl  ^aol'deiheTy  baa  fhm  povea  to  mmkr  an 
'OMler  to  prohibit  me  pub&aiion  of  the  praceediags  pendhig  ft  trial 
jKkdy  to  cflntouie  Sm  seraral  suceesaiTe  davB,  aad  to  fwiiib  disobe^ 
dience  to  tiieh  order  bjfine.  Service  of  ft*  order  4»f  audi  court, 
^Uog  upom  the  edilor  of  ft  ftewspaper  **  to  ftnswer  Ibr  cootemptu^ 
ously  pubUsfaiDg  smch  ptooteimgs,**  ftt  the  office  ftt  vbidi  the  tiewa^ 
paper  was  .pubiiabed,  is  good  service  within  38  G.  3*  o*  7S.  a.  Ifi*, 
and  the  editor  not  having  appeared,  the  fine  was  held  to  be  pro- 
perly inpoaed  vpoft  him  in  bis  absence.    4  fi.  ft -A.  9iB« 

8*  A  justificatMMi  in  traspass  stated  that  by  custom  a  court  -bad,  Borougb  cowt. 
firoHitinie  tmnuanoriftly  been  hoUen  beftire  the  atewaKd  and  port« 
<reave  of  a  borough,  or  tiieir  suficieot  dei^i^  or  deputies,  and  that 
ft  court  was  holden  befiure  C.  D.  the  deputy  <ef  A.  B^  who  was  then 
.flteward  and  port'4'eare.  He^  that  •upon  thk  plea  the  two  offioes 
owiist  be  taken  to  have  heeft  compatible,  ftnd  that  the  ftppomtmest 
of  Ihe  deputy  by  the  fkeraen  holding  bodi  oficea  was  aiiiicicnt. 
3  B.  ft  A.  60. 

0.  Upon  amotioft  forftpraliabition  to  the  lovd  chancellor  silting  iiie  lord  dian- 
in  baftkriiptey,  it  appeared  that  the  easignoes  ha4  aaiated  as  the  pco-  cellor  sitting  in 
perty  of  .^e  bankrupt  tii  fiuvi  belanging  to  A*  B.,  aftd  had  kept  it  e  buikruptcj. 
long  time,  and  aiitimnaged  it,  and  tliat  the  lond  scbaBoellor  had  re- 
ferred it  to  the  'mast(»*  to  take  the  account  between  A,  B,  and  ibe 
aasignees  m  inspect  of  such  property  and  of  its  ausmaaa^ement; 
and  aflerwards,  upon  his  report,  had  .ordesed  a  certain  aom  to  he 
paid  to  A.B.  by  the  assignees ;  the  commission  having  previously 
superseded.  Held,  first,  that  the  jurisdiction  of  the  lord  chancellor 
sitting  in  bankruptcy  was  nqt  coona^  to  the  period  during  which 
th&  commission  subsisted ;  secondly,  that  he  had  not  exceeded  his 
juriadictioo  in  ordering  the  master  io  talae  an  account  as  to  the  mis- 
anaagement,  &c.  of  the  property ;  nor  in  makkig  the  assignees  per- 
sonally liable,  beyond  the  funds  in  their  hands,  for  sucb  nnamaDlBge- 
iment;  held,  thirdly,  that  the  lord  ohancettor  bad  juriadiothia  over 
all  e^cts  taken  tnuier  the  Qomiaiadoa,  as  wedl  thoae^K>f  steaageiaas 
of  tbe  foankrOpt,  »id  over  the  assignees  for  ail  aeta^done  by.tbtei 
in  their  character  of  aamgaaQB,  by  virtue  or  under  libe  oomiaiasiaa ; 
held,  fourthly,  that  in  cases  where  the  lord  cbanoellor  has  jim^- 
•  diction  generally,  this  court  has  no  authority  to  Mvne'faisrocder; 
held,  fifthly',  that  no  prcAfliition  eon  be  granted  after  therfinol  ocdter 
of  the  lord  ehanceUor,  aniess  there  be  aa  original  want  of  juiis- 
diction  apparent  en  the  ftce  of  the  proceedings,  ^ttarei^  witOther 
this  court  have  authority  to  dioeota  prohibition  to  the  lord  ebatiQeUor 
aitdfig  m  banknipcpj.    3  Bi  &  A.  123. 

10.  Anactof  parliament  created  a  court^oflreqviests  la  a  city  aad  coun  of  re- 
its  questsfor  B«th. 
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its  UbeitiM,  and  gave  it  jurisdiction  over  debt  not  exce^ing  lOL 
due  fram  any  person  residing  within  the  city  and  its  liberties  to  aD 
persons  residbg  within  or  without  those  limits.  Held,  that  the  court 
had  jurisdiction  over  causes  of  action  without  the  jurisdiction,  pro- 
vided the  defendant  lived  within  it.    3  B.  &  A.  210. 


COVENANT- 

Construction  of.      1*  Where  A*,  being  seized  of  certam  real  estates,  conveyed  part 

of  them  to  the  uses  of  the  settlement  at  the  time  of  his  second 
marri^e,  and  also  covenanted  with  the  .trustees  that  he  woidd,  by 
will  or  otherwise,  give  and  devise  aU  other  his  real  estates,  and  also 
his  personal  estate  and  efiects  whatsoever  and  wheresoever,  to  and 
amonest  the  children  both  of  his  first  and  second  marriage,  share 
and  share  alike ;  held,  that  this  covenant  was  applicable  only  to,  such 
real  and  personal  estate  of  which  A.  might  die  seised  or  possessed; 
and  that  it  did  not  ]^revent  hiin  ftom  disposing  freely,  dunne  his 
life,  of  such  part  of  his  real  estate  as  was  not  settled,  or  whioi  he 
might  acquire  subsequently  to  the  date  of  the  settlement.  3  B.  &  A. 
5S1. 
Raiding  le-  ^*  Assignment  of  breach  of  covenant,  in  general  words,  although 

latiw  UK  in  the  woras  of  the  covenant,  held  ill  upon  a  demurrer  to  the  &- 

fendant's  plea,  because  the  assignment  md  not  show  any  particular 
act  of  the  plaintiff,  or  in  what  particular  respect  he  had  refused  to 
act,  which  amounted  to  abreacn  of  his  covenant.  Such  bad  asa^- 
ment  not  cured  bv  pleading  over  a  set-o£P  of  a  demand  (claimed  in 
a  different  right  nom  that  m  which  the  plaintiff,  who  was  an  admt- 
niatratrix,  sued)  to  a  declaration  in  covenant  for  nnliqudated  da- 
mages.   7  Price,  550. 

8.  Breach  of  covenant  assi^ed  that  the  defendant,  to  ^t,  on, 
ftc.  and  on  divers,  to  wit,  mneteen  other  days,  between  that  daj^ 
&c.  and  &c. ;  plea,  that  the  defendant  did  not,  on  the  several  dajs 
in  the  declaration  mentioned,  &c.;  special  demurrer.  Held,  that 
the  plea  was  bad,  as  it  took  an  immaterial  traverse,  and  tied  the 
plaintiff  down  to  prove  breaches  on  all  the  particular  days  mentioned 
m  the  declaration.    6  Taunt.  190. 


Gnnts,  con- 
struction of. 


CROWN. 

1.  Grant  of  a  liberty  in  a  certain  manor  to  A.^  who  granta  the 
manor  with,  &c.  to  the  crown.  The  crown  grants  die  manor  again 
to  B.  with  all,  &c.  liberties,  &c.  in,  &c.,  in  as  full  and  ample  manner 
as  A*  had  it ;  such  re-grant  passes  nothing  but  what  is  expressly 
mentioned  in  words,  as  the  subject  matter  of  such  grant,  notwitti- 
standing  the  words  of  reference  to  the  former  grant,  which  does  not 
extend  the  operation  of  the  latter  beyond  the^  precise  terms  of  the 
patent.    5  Price,  217. 

2.  A  grant  of  a  liberty,  in  a  manor,  of  goods  and  chattels  of  te- 
nants in  such  manor  attainted  of  felony,  is  confined  to  the  goods,  ftc. 
of  felons  being  locally  situate  within  the  manor,  and  does  not  pass 
goods,  &c.  la^g  out  of  it.  Semhle^  that  if  die  woi^  were  '^  in,  of, 
or  upon,"  it  couM  not  1^  so  extended.    5  Price,  217. 

d>  If  the  words  "  Ex  certd  scientd  spedali  graUd  et  mero  mtdm^ 
reduce  a  royal  grant  to  the  rules  of  construcdon  to  which  the  grants 
of  private  persons  are  subject,  doubted.    5  Price,  217. 

4.  Stock 
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'4.  Stock  and  money  in  the  funds  are  not  goods  and  chattebt  and 
do  not  pass  by  a  grant  of  bona  et  cataUajHomm^    5  Price»  21  ?• 

5.  Stock  has  no  locality,  except  for  purposes  of  probate  and  ad- 
mmistration.    It  Is  a  chose  in  action.    5  Price,  217* 

6.  A  grant  of  exemption  from  forestal  duties  does  not  pass  the 
forestal  rights  from  which  those  dulies  spring  $  therefore,  a  grant  of 
exemption  from  forestal  duties  does  not  give  such  a  right  to  the 
grantee  as  will  give  him  a  claim  to  an  allotment  on  the  inclosure  of 
commonable  lands  within  a  forest,  m  considejratioo  of  the  foi^tal 
rights.    5  Price,  269.  .... 

7*  To  forestal  rights,  there  must  be  express  words  indicative  of 
that  particular  purpose  in  the  grant.  Senme^  such  rights*  pcoperiy^ 
so  ccDled,  are  not  grantable  to  a  subject.    5  Price,  269. 

8.  A  g^t  of  a  manor  to  il.,  with  particular  words  of  refierence 
to  a  previous  grant  to  B.,  as  <^  with  all  liberties,  &c.  £cc*  dc*  wbifih 
B.  had*' —  *<  in  a  full  and  ample  manner  as  B»  held  and  enjoyed« 
&c.  ScQ."  is  not  sufficient  to  pass  forestal  rights  which  had  been 
granted  to  and  enjoyed  by  £.,  without  express  words. .  5  Price,  269«. 

9.  A  decisionan  eyre  against  a  former  grantee,  and  submitted  to., 
by  him,  if  followed  by  conformable  usage,  is  conclusive  on  those 
cfaiming  under  him.    5  Price,  269. 


CUSTOM. 

1.  An  usage  for  the  landlord  to  pay  a  sum,  in  compensation  (a  Of  the  diiiL 
the  off-eoing  tenant,  foe  labour  and  expence  bestowed  by  him  in  tion  between 
tilling,  fallowing,  and  manuring  arable  and  meadow  land,  according  c*>><o>n  <M 
to  the  course  of  good  husbandry,  the  advantage  of  which  labour  ^^'^^ 
and  expence  the  tenant  could  not  otherwise  reap,  is  a  reasonable 

usage,  and  such  practice  being  a  mere  usage  of  the  neighbourhood* 
is  not  to  be  considered  as  a  custom  strictly  peaking,  and  need  not 
be  immemorial.  The  declaration  averred,  that  the  plaintiff  had 
sowed  divers,  to  wit  twenty  acres  of  land,  with  wheat  and  clover. 
Held,  that  this  was,  in  substancCi  an  averment  that  the  land  was 
arable.  The  declaration  also  averred  the  manuring  of  ten  acces  of 
meadow  land.  Held,  that  this  was,  in  substance,  an  averment,  that 
part  of  the  land  was  meadow  land.    1  B.  ft  B.  224. 

2.  A  custom  that  none  but  a  freeman,  or  the  widow  or  partner  of  Valid, 
a  freeman,  should  sell  by  retail  in  a  city  or  the  suburbs,  is  valid  in 

law.    4B.&A.  4S8. 

S.  A  custom  for  the  cl)urchwardens  of  a  parish  to  set  up  menu*  Void, 
ments,  &c.  in  a  church,  without  either  the  consent  of  the  rector  or 
ordinary,  is  fllegal.    I  B.  ft  A.  508. 


DEBTOR  AND  CREDITOR. 


1,  Plea  to  an  action  of  covenant  thiU^  plaintiiF  agreed  with  defend-  CcMppodtion 
ant,  and  liIs  other  creditors,  to  execute  a  composition  deed,  faehl  between. 

ill  on  general  demurrer.    7  Price,  60iw 

2.  Where  a  creditor  signs,  seals^  and  delivers,  a  coi^position  deed^  : 
although  he  does  not  set  Oie  amount  of  his  debt  opposite  to  his  name  > . 
on  tl^e  deed,  yet  he  is  bound,  bv  the  tenns  of  the  ooapoaiCion,  to 
the  amount  of  his  then  existing  debt.    1  B.  ft  A.  108* 

S.  The  plaintiff  agr|sed  to  take  a  bill  of  exchange,  drawn  by  tlK 
•     •  Vol.  VlL  Zz  defendant. 
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defendant,  and  accepted  by  A.y  payable  to  order,  in  fiatisfdcftion  of 
a  promissory  note  for  a  much  larger  amount,  on  condition  that  the 
original  note  should  revive  if  the  bill  should  be  dishonoured.  The 
bill  was  dishonoured,  but  no  demand  was  made  on  the  defendant  on 
the  day  it  became  due ;  and,  on  the  following  day^  the  defendant 
tendered  the  amount,  which  the  plaintiff  refused  to  accept,  'and  s^ed 
on  the  original  note.  Held,  that  the  plaintiff  was  hot  entftied  t6 
recover.     8  Taunt.  277. 

4.  Before  the  execution  of  a  composition  deed,  k  was  agn^,  kl 
the  presence  of  the  surety  for  the  payment  of  the  comnosioob,'  Aat 
it  should  be  void  unless  all  the  credit(>rs  executed  it.  Tfie  surt^t^j  at 
the  same  interview,  af):erward  executed  the  deed  in  th^'  ofi^^ 
way,  without  saying  any  thing  at  the  time  of  execution.*  The  deed 
was  then  delivered  to  one  of  the  creditors,  in  order  that  he  might 
get  it  executed  by  the  rest  of  the  creditors.  Held,  that  this  was  to 
be  considered  a  delivery  of  the  deed  as  an  escrow,  and  that  all  the 
creditors  not  having  executed  it,  the  surety  was  not  bounds  4  B. 
&  A.  440. 

5.  The  creditors  of  an  insolvent  agreed,  by  an  instrument  (not 
under  seal)  that  they  would  accept,  in  full  satis&ction  of  their  dd)ts, 
twelve  shillings  in  the  pound,  payable  by  instalments,  and  woald 
release  him  from  all  demands ;  one  of  the  creditors,  who  signed  for 

'  the  whole  amount  of  his  debt,  held  at  the  time,  as  a  security  for 
part,  a  bill  of  exchange,  drawn  by  the  debtor,  and  accepted  by  a 
third  person ;  the  money  due  on  this  bill  having  afterwards  been 
paid  by  the  acceptor,  it  was  holden  that  the  creditor  might  re^n  it, 
the  agreement  of  composition  not  containing  any  stipuTation  for 
giving  up  securities,  and  the  effect  of  it  not  being  to  extinguish  the 
original  debt,     1  B.  &  A.  1. 

6*  A.  being  insolvent,  by  agreement  stipulated  to  assign  his  pro- 
perty immediately,  the  creditors  consenting  that  the  business  should 
be  carried  on  for  their  benefit  until  next  Michaelmas,  and  that  thea 
the  property  should  be  divided  amongst  them,  the  insolvent  as- 
signed, his  effects  at  the  next  Michaelmas ;  several  of  the  creditors 
who  have  signed  this  instrument,  agreed  that  the  business  should  be 
carried  on,  by  the  trustees,  for  a  further  time.  Held,  that  a  cr^ 
ditor  who  had  signed  the  first  agreement,  but  who  had  not  in  any  way 
concurred  in  the  second,  could  not  maintain  an  action,  the  insolvent 
for  a  debt  existing  at  the  time  of  the  first  agreement.     1  B.  &  A.  46. 


DECEIT. 

By  murepra-  1.  An  answer  to  inquiries  respecting  a  third  person's  character  and 

seotatioD.,  responsibility,  that  the  party  inquired  of  would  give  him  credit  for 

any  thing  he  wanted,  does  not  warrant  or  support  so  general  an 
inucndo  as  that  he  ( the  person  referred  to)  believed  such  third  person 
was  a  man  in  good  circumstances,  and  fit  to  be  trusted  with  goods 
on  credit.  Nor  will  proof  of  such  a  representation  of  the  character 
and  circumstances  of  another  without  fraud,  support  an  action  for 
damages,  althougii  it  was  also  proved  that  the  person  so  spoken  of 
had  been  then  recently  discharged  under  the  insolvent  act,  and  that 
the  defendant  knew  it.     6  Price,  36. 

2.  The  court  arrested  that  justment  after  a  second  verdict  giveii 
for  the  plaintiff  in  such  a  case,  upon  anew  trial  granted  on  the  same 
objections,  viz.  that  th^  inuendo  was  not  warranted  by  the  words, 

and 
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and  that  the  action  could  not  be  maintained  unless  it  irere.    7  Price, 

S.  If  a  person  who  is  asked  by  a  tradesman  respecting  the  circum- 
stances and  credit  of  anotlier,  tells  him  that  he  has  been  paid  a  debt 
4ue  to  himself  from  such  person,  and  that  he  was  ready  to  give  him 
credit  for  any  thing  he  wanted :  that  representation  would  not  be 
sufficient  to  support  an  action  for  a  deceitful  misrepresentation  of 
such  person's  circumstances,  whereby  the  tradesman  was  induced  to 
me  nim  credit,  although  such  person  had  been  before  that  time 
discharged  under  an  insolvent  act,  and  the  defendant  knew  it,  but 
did  not  mention  it.  Such  a  colloquium  will  not  support  an  inuendo 
that  a  defendismt  means  thereby  that  such  person  was  in  good  cir* 
4^umstances,  and  fit  to  be  trusted  generally  with  goods  on  credit. 


DEED. 

1.  To  debt  on  bond  conditioned,  that  the  defendant  should  not  Relative  to  the 
open  a  shop  within  a  certain  distance  of  premises  demised  to  him  by  discharge  or 
the  plaintiff,  the  defendant  pleaded  the  leave  and  licence  of  the  «l<<«^on  of- 
plaintiC    Held,  that  such  plea  was  bad  on  general  demurrer.    8 

Taunt.  31. 

2.  By  deed  a  mortgagee  conveyed  to  the  mortgager  the  legal   Relative  to  the 
estate,  upon  being  paid  the  mortgage  money,  and  the  latter  recon-  •▼owJance  of. 
veyed  it  to  trustees  for  the  purpose  of  securing  an  annuity  at  the 

time  of  the  execution  by  the  mortgagee :  there  were  several  blanks 
in  the  deed,  but  not  in  that  part  which  affected  him.  The  blanks 
lefl  were  for  the  sums  to  be  received  by  the  mortgagor  from  the 
grantees  of  the  annuity,  and  were  all  filled  up  at  the  time  of  the  ex- 
ecution of  the  deed  by  the  mdrt^aeer,  but  several  interlineations 
were  made  in  that  part  of  the  deed  alter  the  execution  by  the  mort- 
gagee. It  was  held,  that  the  deed  was  not  therefore  void,  but  ope- 
rated as  a  good  conveyance  of  the  estate  from  the  mortgagor  to  the 
trustees  for  thepa3nnent  of  the  annuity.  Held,  also,  that  it  was  not 
incumbent  on  the  plaintiff,  in  ejectment  brought  on  this  deed,  to 
prove  that  the  annuity  was  duly  enrolled.  Held,  also,  that  the 
tenant  in  possession  was  not  competent  to  prove  that  the  witness, 
and  not  the  defendant,  was  the  possessor  of  the  land.    4  B.  &  A.  672. 

S.  A  deed  of  bargain  and  sale  enrolled  under  the  statute,  held  to  Pleadings  rela. 
have  been  rightly  enrolled  as  of  the  day  when  it  was  brought  into  the  tive  to. 
iorolment  office,  although  delivered  to  a  porter  in  attenoance  there 
afler  office  hours,  and  not  minuted  by  the  clerk,  or,  in  fact,  received 
by  him  till  two  days  afterwards.  The  endorsement  by  the  clerk  of 
the  enrolments  of  the  day  of  the  enrolment  by  way  of  date,  is  a 
part  of  the  record,  and  cannot  be  averred  against,  nor  is  evidence 
admissible  to  show  that  it  was  enrolled  on  some  other  day,  and  that 
although  the  date  be  written  on  an  erasure.     3  Price,  495. 


DEVISE. 

1.  Probate  in  the  court  of  jthe  archdeacon  of  Stidberryy  to  whom  the  rrobate. 
bishop  granted  full  power  to  prove  the  wills  of  all  persons  deceased 
within  the  archdeaconry,  was  held  good,  the  testator  having  died 
within  the  said  archdeaconry,  although  he  was  possessed  of  a  term  of 
years,  in  lands  lying  within  another  archdeaconry  in  the  same  diocese^ 
5M.&S.  119. 

Z  z  2  2.  A 
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2.  A  devisee  in  fee  may  by  deed,  without  matter  of  record,  disclaim 
the  estate  devised.  S  B.  &  A.  51. 
ContinictioDof.  S.  A.  devised  lands  to  G.  H.  the  eldest  son  of «/.  H^  for  life;  remain- 
der to  his  issue ;  remainder  to  S.  H.,  the  second  son  of  c/.  i/.y  for  life, 
remainder  to  his  issue ;  remainder  to  «/.  H.,  the  third  son  of  J.  H., 
for  life;  remainder  to  his  issue;  with  diver  remainders  over.  «/•  H> 
was  the  second  son,  and  >S.  H.  the  third  son  of  J,  H.  Held,  that  S.  H. 
became  entitled  on  the  death  of  G.  //.  without  issue.  8  Taunt.  906. 
RcTonuion  of.        4.  A  testator  being  angrv  with  one  of  the  devisees,  named  in  his 

will,  began  to  tear  it  with  tne  intention  of  destroying  it,  and  having 
torn  it  into  four  pieces,  was  prevented  from  proceeding  further,  partly 
by  the  efforts  of  a  by  stander,  who  seized  his  arms,  and  partly  by  the 
entries  of  the  devisee:  upon  this  he  became  calm,  and  having  put  by 
the  several  pieces,  he  expressed  his  satisfaction,  that  no  material  part 
of  the  writing  had  been  injured,  and  that  it  was  no  worse.  Held,  that 
it  was  on  these  facts  properlv  lefl  to  the  jury  to  say,  whether  he  had 
completely  finiphed  all  that  he  intended  to  do  for  the  purpose  of  de- 
stroying the  will;  and  the  jury  having  found  that  he  had  not,  the  court 
refused  to  disturb  the  verdict,  and  supported  the  will.  3  6.  &  A.  4S9. 
5.  Where  a  testator  having  devised  copyhold  lands  to  A.  for  life 
with  different  remainders  over,  and  having  surrendered  them  to  the 
uses,  of  his  will,  afterwards,  in  contemplation  of  marriage,  conveyed  his 
estates  to  their  heirs  to  secure  a  jointure  to  his  ii^tended  wife,  and  sub- 
ject to  a  term  of  99  years,  for  that  purpose,  to  the  use  of  himself  m 
fee,  and  subsequently  6\irrendered  his  copyhold  lands  to  these  uses. 
Held,  that  this  did  not  amount  to  a  total  revocation  of  his  will,  but 
that  the  devisee  took  the  copyhold  land  subject  to  the  charge  created 
liy  the  settlement.  3  B.  &  A.  462. 
What  pBffim  6.  A*  devised  all  his  hereditaments  to  his  sister  E.  T*  and  to  her 

with  respect  to    daughters,  A.  S.  and  JP.  T*  their  heirs  and  assigns,  eqiially  to  be 
quantity.  divided  between  them  as  tenants  in  common,  for  and  during  the  life 

of  E.  T.  and  afler  her  death  he  devised  the  third  part,  ^*  so  devised 
to  his  sister  for  her  life  as  aforesaid,**  to  A.S.  and  F.  T.  in  fee:  held, 
that  all  the  estate  passed  under  his  will,  and  that  the  daughters  A.  S. 
and  F.  T,  took  a  fee  in  two  thirds,  with  a  remainder  in  fee  in  the  other 
third  part,  after  the  death  of  the  mother.     1  B.  &  A.  137. 

7.  Devise  of  all  my  Briton  Ferry  estate,  and  all  the  land,  &c.  of 

which  it  consists,  and  then  all  my  P.  L.  estate,  which,  as  well  as  my 

B.  F.  estate,  lies  in  the  county  of  G.     Held,  that  the  former  devise 

was  not  confined  in  the  county  of  G.  but  extended  to  all  that  was 

usually  known  by  the  name  P.  F.  estate,  although  part  of  deviser's 

estate  was  situate  in  the  parish  of  P.  F.  in  the  county  of  G.     1  B.  & 

A.  550. 

What  passes  8.  A  testatrix,  after  charging  her'  estate  witli  the  pajrment  of  an 

with  retpect  to    annuity,  devised  the  same  to  G.  S,  his  heirs  and  assigns  for  ever;  but  her 

tjuohty.  ^jgjj  j^jj  desire  was,  that  G.  S.  in  his  life  time  should  convey  the 

estate  to  some  charitable  uses,  the  choice  of  which  was  left  entirely  to 
his  discretion,  and,  subject  to  this,  G.  S.  was  to  enjoy  the  estate  to  his 
own  use  for  his  life.  Held,  that  this  was  a  devise  void  by  9  G.  2.  c 
S6.  by  which  act,  the  estate  given,  and  not  merely  the  trust,  was  made 
void,  and  that  the  le^al  estate  upon  the  death  of  the  deviser  for  life, 
descended  on  the  heir  at  law.  By  the  codicils  of  the  will  certain 
legacies  bequeathed,  charged  upon  the  estate,  and  a  power  was 
given  to  G.  S.  (who  was  also  named  executor)  to  cut  down  timber  to 
pay  them,  and  interest  was  directed  to  be  paid  by  him  to  the  Jegatecs 
after  the  expiration  of  two  years.    Held,  that  the  perianal  charges 

could 
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could  not  raise  by  implication  the  express  estate  for  life,  given  to  G.  S, 
by  the  wi]]|  into  an  estate  in  fee.    2  B.&  A.  711. 

9.  Where  a  testator  bequeathed  all  his  houses  and  premises  In  iV* 
to  his  wife  for  life,  and  at  her  decease  to  go  to  his  eldest  son,  or  sur- 
viving sons,  and  in  lack  of  sons,  to  daughters,  and  his  copyhold  land 
at  Zr.  to  his  eldest  son,  and  in  case  of  his  decease  to  the  eluest,  and  so 
on  in  rotation,  and  in  lack  of  sons  to  daughters,  and  directed  his  per- 
sonal property  to  be  equally  divided  among  the  remaining  children : 
held,  that  the  son,  who  at  the  death  of  the  testator,  was  the  ddest  un- 
der the  will,  and  as  heir  at  law,  took  a  fee  in  the  premises  at  fT.  subject 
to  his  mother's  life  estate,  and  a  fee  in  the  copyhold  land  at  X.  4  B. 
&  A.  574.     ; 

10.  A  devise  of  **  my  freehold  estate,  consisting  of  SO  acres  of 
land,  more  or  less,  with  the  dwelling  house,  and  all  erections  on  the 
said  farm,  situated  at  Sudburry  Harrotv,  in  the  county  of  Middlesex^ 
passes  an  estate  in  fee  simple.     1  B.  &  B.  72. 

11.  A  devise  to  //.  H*  for  life,  and  from  and  after  her  decease  to 
such  child  or  children  of  her  body,  ''  as  shall  be  living  at  her  decease; 
and  in  case  she  shall  have  no  such  child  or  children  living  at  her 
decease,  or  such  child  or  children  shall  happen  to  die  before  he,  she, 
or  tbey>  shall  attain  the  a^e  or  ages  of  eighteen  years,  or  be  married," 
devise  over  to  a  stranger  m  fee.  Held,  to  give  to  the  child  of  jF/.  H. 
who  should  survive  the  mother,  a  fee  simple  notwithstahdlng  there 
being  no  words  of  inheritance  in  the  devise.  A  fine  sur  cognizance  de 
droit f  levied  by  the  husband  of  one  of  the  daughters  of  H.  //.  to  the  . 
husband  of  another  of  her  daughters,  to  the  use  of  the  husband  of  the 
former,  in  pursuance  of  a  feoflment  with  livery  of  seisin  indorsed,  is  not 
of  itself  a  bar  by  estoppel  to  a  recovery  of  the  premises  by  the  other 
daughter  of  H*  H.  in  an  action  of  ejectment,  against  persons  claiming 
under  the  conusee.    6  Price,  179. 

12.  Devise  to  trustees,  their  heirs,  executors,  administrators,  and 
assigns  in  trust,,  to  let  the  freehold  estate  for  any  term  they  thought 
proper,  at  the  best  improved  yearly  rent,  to  pay  one-third  of  the  rents 
of  die  freehold  estates  to  his  wife  for  life,  and  one- third  of  the  per- 
sonalty to  her  absolutely,  apd  then  to  lay  out  the  other  two-thirds  of 
the  personalty  in  the  funds,  and  to  pay  the  dividends  and  the  rents  of 
two-thirds  of  the  freehold  estates,  and  after  the  death  of  the  wife,  the 
other  third  of  the  rent  of  the  freehold  estate  to  his  daughter  for  her 
own  separate  use,  and  after  her  death,  the  freehold  estates  and  two- 
thirds  of  the  personal  estate  to  the  daughter's  children,  to  be  equally 
divided  amongst  them,  and  to  be  paid  them  at  the  respective  ages  of 
twenty-one  years;  and  if  his  daughter  died,  without  leavine  issue,  then 
bis  freehold  estates  to  his  wife  for  life,  and  after  her  death  to  his  heir 
at  law,  as  if  he  had  died  intestate.  Held,  that  the  trustees  took  in 
estate  in  fee,  and  upon  the  death  of  the  widow,  who  was  the  surviving 
trustee,  the  legal  estate  descended  to  the  daughter,  and  upon  her 
death  without  issue,  vested  in  the  heir  at  law  ex  parte  materna.  2  B. 
&  A.  84. 

13.  Devise  of  the  interest  of  all  my  land  property,  whether  houses, 
bank  stock,  or  cash,  after  discharging  my  debts,  to  my  wife,  and  after 
her  demise,  to  my  brother  W»  for  11^,  but  not  to  cut,  fall,  or  destroy 
any  thing  of  the  estate ;  and  after  his  decease,  into  my  sister  C's  family, 
to  go  in  heirship  for  ever.  Held,  that  the  real  estate  passed  m 
entirety  to  the  eldest  son  and  heir  of  C.  in  fee.    5  M.  &  S.  126. 

14.  A  testator  devised  a  particular  estate  by  name  to  T.  fV.  his 
heir  at  law,  and  then  devised  to  H.  IV.  all  the  residue  of  his  lands  to 
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be  kept  in  the  Dome  and  family  of  the  W.*s  as  long  as  can  be:  held, 
that  H.  IV.  took  an  estate  of  inheritance.     I  B.  5r  A.  518* 
Estate  ubL  1$.  Devise  to  JV.  one  of  the  sons  of  my  sister,  A.  W.  before  mar- 

riage,  from  his  natural,  and  frbm  and  after  hk  decease  to  the  heirs  of 
the  body  of  W,  lawfully  issuing  in  such  shares  as  W,y  by  deed  or  will, 
shall  appoint,  and  for  want  of  such  appointment,  to  the  heirs  of  the 
body  of  W.  lawfully  issuing,  share  and  share  alike,  as  tenants  in  com* 
mon,  and  if  but  one  child,  the  whole  to  such  child,  and  for  want  of 
such  issue,  to  my  right  heirs  for  ever:  held,  that  W.  and  his  children, 
who  were  bom  after  the  death  6f  testator,  took  only  estates  for 
life.    5^M.&S.  95. 

16.  Devi.se  to  M.  H.  her  heirs,  &c,  for  ever ;  and  in  case  M.  H,  ^all 
happen  to  die  and  leave  no  child  or  children  th^n  to  J.  B.  and  her 
heirs  for  ever,  paying  the  sum  1000/«  to  the  executor,  or  exetrutors  of 
Mm  H*  or  to  such  persons  as  M.  H,  by  her  will  shall  appoint ;  held, 
that  the  words  *^  child  or  children"  were  here  synonymous  with 
«  issue,"  and  that  this  was  not  the  devise  of  an  estate  tail  to  A/.  H. 
but  of  an  estate  in  fee  to  Af.  H.  with  a  good  executory  devise  over  to 
/.  B,  in  case  M.  H,  died  leaving  no  issue  living  at  her  death.  1  B. 
&  A.  713- 

17.  '*  Trust  as  aforesaid.**  Held,  that  the  trustees  and  the  survhrora 
and  survivor  of  them,  and  the  heirs  of  the  survivor,  took  only  an  estate 
fur  the  life  of  the  daughter  in  the  remaining  estates  at  F.  and  else- 
where.   3  6.  &  A.  537- 

EstaielurUfe.        18.  A  testator  by  his  will  devised  all  his  real  estates  in  several 

parishes,  to  trustees,  their  heirs  and  assigns  for  ever,  upon  trust  to 
to  sell  his  estate  at  H,  to  pay  his  debts,  and  in  case  it  should  not  be 
sufficient  then  as  to  his  estate  at  JP.  upon  trust,  to  sell  that  also  to 
make  good  the  deficiency ;  but  in  case  it  should  not  be  necessary,  then 
as  to  his  estate  at  F,  and  his  other  remaining  estates  in  trust  to  receive 
the  rents  and  profits,  till  his  daughter  came  of  age,  and  then  to  pay 
such  of  the  rents  and  pr<^ts  as  had  not  been  applied  to  her  raainte^ 
nance  and  education,  together  with  the  surplus  sHmey  arising  from  the 
sale  of  his  estate  at  F.  if  it  should  be  sold,  to  his  daughter,  upon  coming 
of  age,  and  from  that  period,  to  the  use  of  the  trustees,  for  the  life  Si 
hts  daughter,  and  afler  her  death  to  the  use  of  her  children ;  and  hy  a 
codicil  to  his  will,  in  which  he  made  an  alteration  as  to  the  trustees, 
the  testator  devised  his  estates  to  the  new  trustees  therein  named,  and 
to  the  survivors  and  survivor  of  them,  and  the  heirs  of  such  surviviMr, 
<*  such  estates  as  aforesaid  in  devise  of  certain  freehold  and  copyhold 
lands,  and  messuages  at  H.  W.  and  S.  to  trustees,  to  the  use  of  de- 
visor's daughter,  E,  A.  P.  for  life,  and  after  her  decease,  then  to  the 
use  of  the  issue  of  her  body,  lawfully  begotten,  md  in  de&ult  of  issue, 
or  in  case  none  of  such  issue  lived  to  attam  the  age  of  twenty-oneyears, 
then  as  to  the  lands  at  H.  over  to  devisor's  brother,  S.  for  life,  and  after 
his  decease,  then  to  the  use  of  the  heirs  of  his  body,  and  in  defiiult  of 
issue,  or  in  case  none  of  such  issue  lived  to  attain  Uie  ase  of  twenty- 
one  years,  then  to  devisor's  brother,  if.  for  life,  and  after  his  issue, 
then  to  devisor's  sister  J?,  her  heirs  and  assigns  for  ever;  and  as  to  the 
lands  at  W.  upon  the  death  of  £•  A.  P.  without  issue,  or  if  issue,  tbey 
should  not  live  to  attain  the  age  of  twenty-one  years  as  aforesaid,  to 
his  brother  //.,  his  heirs  and  assigns,  and  after  the  death  of  E.  A.  P. 
without  issue  as  aforesaid,  all  the  messuages  at  5.  to  his  sister  E^  her 
heirs  and  assigns.  Held,  that  E.  A.  P.  took  an  estate  for  life  in  the 
premises.     1  B,  &  B.  484. 

Estrte  excctt.         19.  Devise  to  B.  P.  (having  no  children  at  the  time  of  the  testator's 

death) 
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;4^atb)    for  life;    remainder  to  the  '<se9ond^   .thirds  fourth,  and  tory, ccmtio- 
iail  and  every  other,  the  sons  of  B.  -T.  (except  the  firat  oi;  eldest  g®"**  ""d 
;50i?)"  succesi^ively  in  tail  male,  with  remainder  over  to  iF,  *S.  his  con-  ^•**"<*' 
.|;iagefit  ooly  till  B^  F*  have  two  sons  born  both  living,  not  till  his 
deathv  As  soon  as  B*  F*  had  two  sons  in  esse,  at  the  same  time,  it  then 
became  vested,  not  to  be  divested  by  any  subsequent  changes  in  the   * 
ijimily  ofB*  JP«    Therefore  where  JS,  F.  had  several  sons,  some  of 

'..yfhojax  were  in  esse  together,  and  they  all  afterwards  died  without 
4sus^e^  except  the  youngest,  who  alone  was  living  at  the  father's  death, 

'^^ucb,  ;$on  was  held,  not  to  be  the  first  or  eldest  son,  wfthin  the  mean- 
ing of  the  exception  introduced  into  the  devise :"  for  he  took  a  vested 

:  ,inter»jitvijQ  remainder,  when  he  became  the  second  son  of  his  father, 

.  (Uving  an  elder  son)  which  interest  would  vest  in  possession  on  his 
.&ther*s  death,  notwithstanding  he  should  then  have  become  his 
.fatjber!s  only  ^on  living,  by  the  death  of  his  brothers,  for  their  death 

,  >did  not  divest  his  yetted  interest.  The  exception  introduced  into  the 
;ViU  does  not  afford  such  a  plain  indication  of  the  testator's  intention 

, .  that  ^be  devise  should  pass  from  a  younger  son  of  B.  F.,  in  the  event 
of  his  becoming  the  eldest  or  only  son,  as  to  give  it  that  effect  in  legal' 
construction..   6  Price, 41. 

.  ..   20.  A  testator,  having  three  sons,  devised  as  follows :  I  leave  the  Cross  remain- 
Withy  Stakes  Famiy  with  the  appurtenances,  to  my  two  youngest  sons,  <1^"- 

.John  and  George,  equally  between  them,  share  and  share  alike  ;  and 
I  entail  the  said  farm  on  the  male  heirs  of  John  and  George,  being  born 

•  in.  wedlock,  >  there  being  no  devise  over  it.    Was  held,  that  cross  re- 

.  maiiJ^ders  could  not  be  raised  by  implication,  and  tliat  on  the  death  of 

.  George^  without  issue,  his  moiety  went  to  the  heir  at  law.    3  B.  &  A. 

..425. 

21.,  One  devised  to  bis  daughter,  then  under  age,  an  estate  in  fee.  Estate  oondi- 
.,  ai^d  if  siiQ  died  under  the  age  of  21  years'  unmarried,  and  without  tional. 
.laying,  lawful  issue,  then  to  his  wife  m  fee;  the  daughter  married 
'  apd  died  under  the  age  of  21  years,  without  issue,  but  left  her  husband 
.  suryiying  her.    Held,  that  the  devise  over  did  not  take  effect^  as,  by 
.  the  words  of  the  will,  it  was  made  to  depend  on  the  happening  of  the 
three  ^yents,  dying  under  21,  dying  under  that  age  unmarried,  and 
(lyjng^under  that  age  without  issue.    2  B.  &  A.  441.  , 


DIEM  CLAUSIT  EXTREMUM. 


1.  Proceedings  b^  prerogative  process  are  not  within  (he  4  Anne,  Fh)oeediDgs. 
^.  16.  notwithiitandrng  the  24  sect.  .  5  Price,  621. 

%  Plea  by  an  executor  of  money  paid  for  expences  of  his  testator's 
funeral»  and  .for- proving  the  will  amounting  to  70/.  and  no  assets  ex« 
.cept»^c.,  wbicU  were. not  sufBcient  to  pay  and  satisfy  said  expences. 
Heldt>ad»  as^  against  the  cro^in^  on.  a  wnt  of  diem  clatisit  extretnum 
4gaiA8t  thye  estate  of  the  deceased  crown  debtor,  on  general  demurrer, 
such  a^pilea, not,  being  perfect  either  as  a  plea  of  retainer  or  plene  ad- 
mlpistravity  or  issuable  in  that  form,  and  wanting  necessary  averments 
as  that  the  j»um4aid  oi^t  as  alleged  was  reasonable,  and  that  the  exe- 
cutor bfid,  r^taii^ed  his  pwa  debt.    5  Price,  621  • 

d.  The  statute  of  limitations  m^iy  be  pleaded  to  a  scire  Jacias  issued 
by  the  crovm  against  the  drawer  of  a  bill  of  exchange  in  thq  hands  of 
the  crown  debtor,  and  which  has  been  seized  by  the  sheriff  under  an 
inquisition,  on  the  prerogative  process.  Such  a  plea  held  good  on 
demurrer.    6  Price,  24. 
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DISSEISIN. 

WlMiiinot  !•    A  lease  by  a  ttnu^er,  and  entry  by  the  lessee,  is  not  a 

disseisia  in  fact,  without  an  entry  by  force  or  an  avowed  intention  to 
disseise*    3  Price,  575. 

MiacdlsDeous,  2.  A  preTious  deed  operates  by  wa^  of  estoppel,  by  malter  in  writ- 
ing:, against  a  subsequent  act  of  disseisin.  So  does  acceptance  of  rent 
by  matter  in  pais.    3  Price»  602. 


DISTRESS. 

Ftr  rant.  1.  If  a  landlord  distrain  inter  alia  his  tenants*  cattle  Imd  ftetets  for 

the  plough,  for  rent  arrear,  and  it  turn  out  after  the  sale  (judging  by 
the  result)  that  there  would,  in  point  of  fkct,  hdre  been  sufficient  to 
satisfy  the  rent  due  and  expences,  without  taking  or  selling  them, 
such  a  distress  is  not  thereby  proved  to  be  an  illegal  distress,  and  con- 
trary to  the  statute  51  H.  3.,  if  there  were  reasonable  grounds  for 
supposing  (from  the  appraisement  of  proper  and  competent  persons, 
maae  at  the  time  of  the  taking,)  that,  without  Udcing  the  beasts  of  the 
plough,  there  would  not  have  been  sufficient  to  have  satisfied  the  rent 
and  expences  when  sold.  Semble^  that  there  is  no  order  required  by 
law  to  be  observed  on  the  sale  of  such  goods,  as  that  the  beasts  of  the 
plough  should  be  postponed  to  other  good ;  nor  is  it  therefore  a  cause 
of  action  that  the  beasts  of  the  plough  shoidd  be  sold  before  die  other 
goods  are  disposed  of,  where  the  distress  itsdf  was  not  WtevigfiiL 
6  Price,  S. 

2.  The  Stat.  11  6.2.  c.  19.  empowering  landlords  to  follow 
goods  fraudulently  and  clandestinely  carried  off  the  premisses  widus 
thirty  days,  applies  to  the  goods  of  the  tenant  oidy,  and  not  to  those 
of  a  stranger ;  wherefore  a  plea,  justifying  the  following  goods  off  tiie 
premises,  and  distraining  them  for  rent  arrear,  must  shew  that  they 
were  the  tenant's  goods.    5  M.  &  S.  38. 

8.  A  reasonable  time,  after  th^  expiration  of  five  days  from  die 
time  of  distress,  ts  by  Ikw  allowed  to  tne  landlord /of  appraisi&g  and 
"^  selling  the  goods  distrained.    4  B.  &  A.  208. 

4.  A  tenant  whose  standing  com  and  growing  crops  have  been 
seized  as  a  distress  for  rent,  before  they  were  ripe,  cannot  maintain 
an  action  upon  the  case,  under  2  W.  &  M.  s.  28.  c  5.  against  the 
landlord  or  his  bailifis  for  selling  the  same,  before  five  days  or  a  rea- 
sonable time  have  elapsed  after  the  seisure,  such  sale  being  wiKilly 
void.    3B.&A.470. 

5.  If  a  tenant,  on  whom  his  landlord  have  distrained  for  rent,  give 
a  promissory  note  for  the  amount,  lointly  with  another  ]person,  to  re* 
lease  his  goods,  and  a  subsequent  distress  be  made  on  him  for  arrears 
of  rent  accruing  due  after  tlie  period  to  which  the  note  referred,  the 
produce  of  the  sale  of  such  latter  distress  must  be  apjdied  in  discharge 
of  the  note.    The  landlord  cannot  apply  it  in  discmu'ge  of  •  the  aubae* 

auent  rent,  and  then  sue  die  person  who  joined  in  givmg  the  note  for 
le  former  rent.    S  Price,  5T2. 

6.  Action  for  use  and  occupation.  Plea  that  plamtiff,  before  action, 
took  and  detained,  as  a  distress  for  the  rent,  g6ods  of  value  suffidcot 
to  satisfy  the  same.  Held,  on  special  demurrer^  that  this  plea  was 
bad|  for  not  shewing  that  the  rent  was  satisfied.    I  B.  fr  A.  157. 
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EJECTMENT. 

!•  If  one  of  two  tenants  in  common  of  reventon  levy  a  ^lae  of  the  RdatiTeto 
wholei  such  fine  does  not  require  an  actual  entry  by  the  other  tenant  entry, 
in  common  to  avoid  it.     1  B.  &  A.  85. 

2.  Where  a  lon|^  period  had  dapsed  after  judj^ent  signed,  and  no  RelaiiTe  to  tba 
delays  had  been  mterposed  b^  the  defendant  in  the  Qoean  time,  the  declantioii. 
court  wiU  not  permit  the  term  in  the  declaration  of  ejectment  to  be 
enlak'ged  for  the  purpose  of  the  plaintiff's  suing  out  a  tcirejadast  in 
order  to  revive  the  judgment  and  take  out  a  writ  of  possession.    2  B. 
&  A.  773, 

S.  A  patent  for  improvements  in  the  construction  of  ship's  anchors,  RelatiTe  to  the 
windlasses^  and  chain  cables,  cannot  be  supported,  unless  there  is  appouwica. 
novelty  in  each  invention ;  and  therefore,  where  it  turned  out  that 
there  was  no  novelty  in  the  construction  of  the  anchors,  it  was  held 
that  the  patent  was  wholly  void.    4  B.  &  A.  541. 

4^   The  court  will  not  stay^  the  proceedings  in  an  ejectment  until  the  of  stayiw  voA 
taxed  costs  of  a  suit  ii\  equity,  brought  by  the  same  party  for  the  re*  wttiBg  aude 
covery  of  the  same  premises,  are  paid.    S  B.  &  A»  602.  procmdingi. 

5.  where  a  defendant,  on  beine  served  with  a  declaration,  in  eject-  Between  Umd- 
ment,  assented  to  the  character  of  tenant  in  possession,  and  afterwards  lord  and 
appeared  and  pleaded ;  held,  that  it  was.quite  sufficient  evidence  for  tenant, 
a  jury  to  find  that  he  was  the  tenant  in  possession,  although  it  also 
appeared  that  he  was  in  the  situation  only  of  a  servant,  and  managed 
the  business  for  the  real  owner  on  the  premises.    2  B.  &  A.  371  • 

6*  The  court  refused  to  set  aside  the  verdict  in  ejectment,  on  the  MiaceUaneous. 
ground  that  there  was  a  variance  between  the  description  of  the  pre* 
mises  in  the  Nki  Prius  record  (upon  which  the  plaintiff  recovered) 
and  the  issue,  it  not  being  statea  how  the  premises  were  described  in 
the  declaration  delivered.    2  B.  &  A*  472. 


ERROR. 

1.  A  plaintiff  in  error  in  the  Exchequer  Chamber  is  not  confined  to  of  proceedings 
the  taking  out  one  rule  in  each  term,  but  may  proceed  as  quickly  as  in  error, 
he  pleases.     1  B.  &  B.  5 J  4. 

2»  This  Court  will  not  reverse  a  judgment  of  .the  Courts  below, 
merely  on  the  ground  of  the  defendant  in  error  not  appearing,  with- 
out going  into  uie  errors  assigned.    4  Price,  46. 

3.  Several  years  having  eh^psed  after  jud^ent  obtained,  plaintiff  When  a  super- 
brou^t  an  action  upon  the  judgment,  after  judgment  had  been  signed.  Mdeas,  and  of 
In  this  attion,  the  defiendant  st]^  out  a  writ  of  error  upon  the  first  ^^^^^^ 
judgment.    Held,  that  the  pluntiff  might,  notwithstanding,  take  out 
execution  on  the  second  judlgment.    3  B.  &  A»  275. 

4.  Service  of  notice  of  the  allowance  of  a  writ  of  error  (bail  in  error 
not  having  been  put  in),  on  the  tipstaff  having  brought  the  defendant 
in  custody  into  court  (where  the  notice  of  the  allowance  of  the  writ 
was  tendered  to  him),  for  the  purpose  of  his  being  charged  in  execu- 
tion, is  not  sufficient  to  give  it  the  effect  of  a  supersedeas,  so  as  that 
the  defendant  may  apply  for  his  discharge  after  having  been  charged 
in  execution.  It  should  also  be  served  on  the  plaintiffs  attorney. 
Had  bail  in  error  been  perfected,  it  might  have  been  ground  for  a  spe- 
cial application  to  the  court  to  discharge  the  defendant  out  of  cus- 
tody.   4  Price,  289. 

5.  The 
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ESTOPPEL. 


[Ai>pi;v4>A. 


On  mesne 
process. 


5.  The  defendant's  bail  in  error  ought  to  have  justified  on  the  26th 
November ;  but,  being  too  late«  the  court  permitted  them  to  justify 
on  the  27th.  A  habeas  corpus^  returnable  on  the  27th,  had  issued  to 
the  Warden  of  the  Fleet  to  bring  up  the  body  of  the  defendant^  in 
6rd^  to  charge  him  in  execution ;  but  the  court  heldf  that  the  operation 
on  the  habeas  corpus  Was  suspended  by  their  permission ;  and  k«ii  leav- 
ing justified,  in  pursuance  of  such  permission,  discharged  the  defeod- 
Onf.    8.  Taunt.  126. 

<  6.  Where  defendant,  a  prisoner,  after  the  issuing  the  wnt-of  ha^ 
beas  corput  for  brinffing  him  up  to  be  charged  in  execaktop,  iuet 
out  and  obtams  the  allowance  of  a  writ  of  error,  he  cannot  he  (kupA 
in  execution,  but  must  be  remanded  to  his  former  custody.  1  B»& 
A.  676. 


ESCAPE. 

1.  An  attachment  for  non-payment  of  money,  is  in  the  nature  of 
mesne  process,  and  where  the  party  had  been  taken,  and  permitted  to 
go  at  iarse,  and  returned  again  into  custody,  and  continued  in  cus- 
tody at  Uie  return  of  the  writ,  it  was  hdd,  that  the  sheriff  was  not 
liable  to  an  action  for  an  escape.  2  B.  &  A.  56. 
*  2.  The  sheriff  having  a  writ  against  G.  B.  arrested  M.  B*  who  was 
the  real  debtor,  and  at  the  time  of  contracting  the  debt,  had  repre* 
sented  himself  as  G.  B*  Held,  that  the  sheriff  having  been  infofoMd 
of  these  circumstances  while  he  had  the  real  debtpr  in  his  custody,  was 
not  bound  to  detain  him,  and  therefore  that  an  action  would  ootiie 
against  him  for  an  ecape.    1  B.  &  A.  647. 


Rdadve  to  the 
limitations  of. 


ESTATE. 

1.  Where  A.f  in  a  conveyance  to  uses,  settled  an  estate  for  life  on 
himself,  and  remainder  in  tail  to  his  issue,  with  an  ultimate  limitation 
to  the  heirs  of  R.  S.  in  fee,  and  at  the  time  of  the  settlement,  J.  was 
himself  the  right  heir  of  R.  S.  Held,  that  this  ultimate  limitadoo 
was  void,  and  the  estate  of  A,  without  issue  descended  on  his  betis 
general.  2  B.  &  A.  625.  Held,  also,  that  it  was  not  competent  to  go 
into  the  intention  of  the  settlor  apparent  from  the  recital,  m  order  to 
explain  the  words  of  this  limitation,  they  being  words  of  plain  aod 
well  known  import.  Ibid. 
2.*  A.  being  possessed  of  a  term  of  years,  demised  his  whole  interest 

diOons  annexed  to  B.,  8\ibjkct  to  a  right  of  re-entry  on  the  bteach  of  a  condition. 

to.  Held,  that  A.  might  enter  for  the  condition  broken,  although  he  bad 

no  reversion.    2  B.  &  A.  168. 


^latiTe  to  con- 


When  the 
truth  appean. 


ESTOPPEL. 

A  verdict  obtained  bv  the  defendant  in  a  former  action,  and  wWA 
if  pleaded  in  bar,  would,  be  an  estoppel  when  given  in'evidence  under 
the  general  issue;  is  not  conclusive  gainst  the  plaintiff,  but  only  eri- 
dence  to  go  to  the  jury.    2  B.  &^  A.  662. 


EVIDENCE. 
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EVIDENCE. 

1;  The  fact  of  a  tenant  for  life,  not  having  been  seen  or  heard  of  Fteampd^e. 
for  fourteen  years,  bj  a  person  residing  near  the  estate,  although  no( 
ar  member  of  his  family,  inprimdjacie  evidence  of  the  death  of  the 
•enant  for  life.    4  B.  &  A.  4SS. 

2.  Evidence  of  deficiency  in  a  fish  curer's  stock  offish  salt,  and  of 
fai^  cart  being  found  in  the  act  of  carrying  salt  from  his  herring  hang 
under  'A  misrepresentation  of  the  contents,  and  other  suspicious  cir- 
emnstanoes,  having  been  left  to  the  iury  to  say  whether  he  had  deli* 
vered  salt  to  a  person  not  beme  a  fish  curer,  contrary i^  See.  Held,  to 
have  been  properly  so  left,  and  to  be  sufficient  to  sustain  a  verdict  far 
the  crown  on  such  a  charge.    4  Price,  2S7« 

S.  The  law  always  resumes  against  the  commission  of  crime,  and  • 
therefore  where  a  woman,  twelve  month's  after  her  first  husband  waa 
last  heard  of,  married  a  second  husband,  and  had  children  by  him. 
Held,  on  appeal,  that  the  sessions  did  right  in  presuming  primdjacie 
that  the  first  husband  was  dead  at  the  time  of  the  second  marriage, 
and  that  it  was  incumbent,  on  the  party  objecting  to  the  second  mar- 
riage, to  give  some  proof  that  the  first  husband  was  then  alive. 
2  B.  &  A:  386. 

4.  In  the  proof  of  a  pedigree,  the  dying  declarations  of  A.  as  to  H< 
the  relationstiip  of  the  lessor  of  the  plaintiff  to  the  person  last  seized 
are  not  receivable  in  evidence.    4.B.  &  A.  53. 

5.  An  entry  in  the  public  books  of  a  corporation,  is  not  evidence 
for  them,  unless  it  be  an  entry  of  a  public  nature.    SB.  8c  A.  142. 

6.  Where  on  trespass  for  pulling  down  a  wall,  the  issue  was, 
whether  certain  common  land  was  the  soil  and  JTreehold  of  the  lord  of 
the  manor,  on  which  the  plaintiff  was  entitled  to  a  right  of  common 
or  the  soil  and  freehold  of  the  plaintiff.  Held,  that  leases  of  minerals, 
&c.  granted  bv  the  lord  to  other  persons  in  other  parts  of  the  unin- 
closed  waste  land  were  not  receivable  in  evidence,  unless  it  was  first 
shown'that  the  locus  in  quo  formed  part  of  one  entire  waste,  to  which 
those  leases  were  apphcable.  2  B.  &  A.  554.  Held  also,  that  the 
effect  of  such  leases,  if  received,  would  only  be  to  prove  that  the  lord 
was  entitled  to  the  minerals  under  the  loau  in  quo,  and  not  to  the 
surface.    Ibid. 

7.  On  an  appeal,  the  respondents,  in  order  to  prove  the  iact  of  the 
delivery  to  them  of  a  certificate  given  by  the  appellants,  acknowledg- 
ing the  pauper  to  be  their  settled  inhabitant,  produced  an  old  book 
from  their  own  parish  diest,  in  which  was  an  entry  of  that  fact  in  the 
hand  writing  of  a  former  parish  officer.  Held,  that  such  evidence 
was  inadmissable.    2  B.  &  A.  185. 


EXCISE  AND  CUSTOMS. 


1.  Flea  of  scire Jhcias  on  bond,  conditioned  to  take  out  the  bonded  Bondtnggoodiu 
goods  within  the  year,  or  pay  the  duties  at  the  end  of  the  year ;  that 
the  defendant  had  paid,  and  did  pay,  the  duties  answering  to  the 
tenor  and  effect  or  the  writing  oblisatory:  republication  Uiat  th^ 
goods  were  not  taken  out  of  the  warehouse  within  the  ^ear,  and  that 
the  duties  were  not  paid  at  the  end  of  the  year.  Rejomder,  that  the 
duties  were  paid  after  the  end  of  the  year,  and  before  the  issuing  of 
the  scire  facias.  The  rejoinder  held  bad  on  demurrer.  6  Pnce, 
174. 

2.  The 
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EXECUTION  IN  CIVIL  CASES.      [Addekda. 


Of  iofonnatioiu       ^*  The  court  will  not  order  a  bill  of  particulars  of  the  charges 
for  offences  con-  meant  to  be  relied  on  to  an  information  for  arrears  of  duties  to  be  fur- 


nected  with* 


Of  convictions 
for  offences 
connected  with. 


Priority  of. 


Of  staying 
execution. 


Relative  to  the 
ca.  ad.  aa. 


Relative  to  the 
fi.fa. 


nished  by  the  attorney-general,  or  other  officer  of  the  crown,  or  any 
metlsure  of  a  similar  nature,  although  the  cfaarees  cover  a  space  of 
thirty  years,  and  the  defendant  have  conducted  his  business  at  two 
separate  brewhouses,  at  a  distance  of  20  miles  frbm  each  other  at 
least,  unless  the  defendant  furnish  the  most  satisfactory  ground  for 
such  an  application.  5  Price,  S86*  Tlie  court  will  not  suiTer  an  ap- 
plication of  this  nature  to  stay  ^e  trial,  and  in  the -present  case  they 
permitted  the  attorney-general,  notwithstanding  a  rule  was  granted 
to  show  cause,  to  give  notice  of  trial  in  the  mean  time.  Ibid. 
Quaret  whether  on  a  strong  case  satisfactorily  made  out,  the  court 
would  not  interfere  on  a  qualified  application  to  assist  a  defendant  to 
a  certain  extent  ?     Ibid. 

3.  No  appeal  lies  to  the  sessions  from  a  conviction  for  selling  ale 
without  an  excise  license,  under  48  G,  3.  c.  143.  s.  5*    4  B.  &  A.  519. 


EXECUTION  IN  CIVIL  CASES. 

.  1.  Two  writs  of  ^.  /a.,  at  the  suit  of  different  plainti^  were 
issued aeainst  one  defendant;  the  goods  were  hot  more  than  sufficient 
to  satisfy  the  first  execution ;  the  officer  under  the  second  writ  coo- 
dnued  in  possession  until  the  goods  were  sold  by  the  sheriff;  the  de- 
fendant then  obtained  a  rule  for  setting  aside  the  first  execution,  and 
pending  that  rule  there  were  conferences  between  all  the  parties :  the 
rule,. however,  was  made  absolute,  and  the  sheriff  was  ordered  to  pay 
to  the  defendant  the  proceeds  of  the  levy ;  the  sheriff  bavins  sp  paid 
the  money,  without  having  applied  to  the  court  for  relief,  and  without 
having  given  any  notice  to  the  plahitiff ;  in  the  second  execution  was 
held,  liable  to  him  for  that  amount  in  ao  action  for  a  &lae  return  of 
nuUa  bona.    3  B.  &  A.  95. 

2.  The  court  will  not  interfere  to  stay  execution  on  a  judgment  re- 
covered in  trover  against  a  defendant,  till  the  plaintiff  shall  do  any  act 
however  reasonable  to  make  the  defendant  a  title  te  the  subject  mat- 
ter of  the  action :  they  have  no  jurisdiction  to  do  so.  A  rule  for  that 
purpose  discharged  with  costs.    4  Price,  291. 

3.  Where  a  defendant  taken  on  a  ca.  sa.  is  discharged  out  of  custody, 
by  consent  of  the  plaintiff,  the  debt  itself  is  extinguished,  and  there- 
fore a  promise  by  a  third  person  to  pay  that  debt  on  condition,  or 
that  discharge  is  an  original  promise,  and  not  within  the  29  Car.  2. 
c.  3.  s.  4.    1  B.  &  A.  297. 

4.  Where  A.  mortgaged  land  with  a  wind-mill  on  it,  built  chiefly  of 
wood;  the  deed  containing  also  a  bargain  and  sale  of  the  mill :  held, 
that  it  could  not  be  taken  in  execution  by  a  creditor  of  A.  though 
A.  remained  in  possession.     1  B.  &  B.~506. 

5.  The  statute  56  G.  3.  c.  50.,  although  passed  for  the  purpose  of 
general  good,  and  public  benefit  in  promoting  good  husbandry,  does 
not  extend  to  bind  the  crown :  therefore  sales  of  goods  seized  under 
prerogative  process  are  not  within  it,  and  the  sheriff  must  sell  uncon- 
ditionally. Nor  can  the  sheriff  sell  crops  as  subject  to  tithe,  he  must 
sell  without  any  qualification.    6  Price,  94» 

6.  The  sheriff  under  tLji.Jh.  seizes  a  lease,  and  sells  the  teon  before 
the  writ  b  returnable,  but  does  not  execute  the  assignment  to  the 
vendee  till «  subsequent  period.  Heldf  Ibat  this  wad  a  valid  assign- 
ment.   1  B.  &  A.  230. 

7.  A 
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7.  A  trust  created  bj  a  defendant  m  favoiir  of  himself,  and  anolher  Relative  to  the 
person,  is  not  a  trust  within  29  Car.  d.  c.  3.  s.  10.,  that  clause  being  *^^^ 
confined  to  cases  where  the  trustees  are  seized  or  possessed  la  trust 

for  a  defendant  alone,  and  not  jointly  with  another  person.    4  B.  &  A. 
664. 

8.  The  sheriflb  return  to  an  elegit  stated  that  he  had  delivered  an 
equal  moiety  of  an  house.  Held,  that  this  return  was  void  for  not 
setting  out  the  moiety  by  the  tneies  and  bounds,  and  that  the  objec- 
tion might  be  taken  at  nisi  prius  to  an  ejectment  brought  upon  the 
elegit.     1  B.  &  A.  40. 

9«  A  writ  of  extent  binds  from  the  teste,  and  such  property  as  bills  Kelative  to  the 
of  exchange,  is  bound,  while  in  the  custody  of  the  debtor.    5  Price,  extent. 
428. 

10.  A  special  indorsement  does  not  transfer  property  in  bills  of  ex- 
change till  delivery.    5  Price,  428. 

11.  It  is  the  sheriff's  duty,  on  an  immediate  extent,  to  seize  goods 
which  have  already  been  taken  in  execution  under  a  fieri  fadoi  at 
the  suit  of  a  subject  if  not  actually  sold,  although  Che  judgment  on 
which  fieri  facias  issued,  was  not  only  obtained,  but  the  goods  had 
been  seized  under  it  before  the  crown  process  was  sued  out :  the  pro- 
vision of  the  latter  part  of  74  sect,  of  the  S3  H.  3.  appljring,  as  this 
court  holds,  only  to  cases  where  the  goods  of  the  oebtor  are  not 
only  taken  in  execution  but  sold,  the  property  in  them  not  being 
altered  till  then,  and  that  until  the  property  be  altered  and  transferred 
absolutely  from  the  debtor  by  sake  and  delivery,  the  crown's  ex- 
ecution is  to  be  preferred,  even  where  process  is  awarded  after,  &o. 
(as  above).    6  Price,  114. 

12.  A  ractor  to  whom  goods  have  been  sent  for  sale,  and  who  has 
accepted  bills  of  exchange  drawn  on  him  by  his  principal  to  the 
amount  of  their  value,  has  a  lien  on  such  gooos,  ana  the  purchase- 
money,  available  against  the  crown,  where  the  goods  or  money  have 
been  seized  by  the  sheriff  under  an  extent  against  the  principu  for  a 
debt  due  to  the  crown.    6  Price,  369.  • 

13.  The  court  will  not  grant  a  new  writ  of  extent,  the  dale  of  the 
former  tested  several  years  before  (between  ei^ht  and  nine  in  this  case), 
on  the  ground  that  the  defendant  has  been  since  found  to  be  further 
indebted  to  the  crown,  and  to  have  had  at  the  time  of  issuing,  the 
first  extent  property,  not  then  known  to  belong  to  him,  and  though 
his  goods  and  chatties  seized  and  sold  under  that  writ,  produced  only 
as  mucli  as  would  satis^  but  a  very  small  part  of  the  owner's  original 
debt.  But  anew  writ  of  present  teste  should  be  issued,  which  may  be 
done  at  any  time  on  application  to  a  baron,  where,  while  the  crown  debt 
be  unsatisfied,  the  aefendant  becomes  possessed  of  newly-acquired 
property.    7  Wee,  288. 

14.  Where  goods  had  been  seized  under  ^  fieri Judaty  part  of  them 
sold  on  Saturday  y  and  tlie  remainder  on  Monday  \  an  extent  tested  on 
the  Monday  was  put  into  the  sheriff's  hand  at  six  o'clock -after  the 
eoods  had  been  delivered  to  the  purchasers,  and  the  money  receiveii 
by  the  sheriff.  Held,  that  the  execution  was  executed,  and  that  the 
party  who  issued  Ae  fieri  facias  might  recover  of  the  sheriff,  in  an 
action  for  money  had  and  received,  the  money  levied  under  the  sde. 
1  B.  &  B.  370. 

15.  Where  orders  have  been  sent  by  an  insolvent  merchant,  to  his 
agents  abroad,  to  hold  balances  in  their  hands  at  the  disposal  of  cer- 
tain, persons  named  by  him,  who  are,  in  point  of.faet,  appointed 
trustees  for  his.general  creditors  by  a  deed,  termed  a  deed  Qt  msi>eo- 

tion, 
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tioa,  m}wfatdh.JbeTdlmquidies  ell  cfaum  to  Un  bmincNi  b«t  agre^  to 
GDBduct  it  to  the  winding  up  on  their  account  as  their  age&t«  Held^ 
not  to  protect  bills  of  exchange  transmitted  by  such  foreign  agents, 
nuide  payable  to  the  insolvent,  to  satisfy  balaiiMres  due  to  him  in  their 
hands,  from  a  creditor  not  a  party  to  the  deed,  on  whose  behalf  the 
lAteriffhat  seized  the  bills,  under  an  extent  whilst  in  his. possession, 
and  unindorsed  apiinst  such  a  proceeding  resorted  to  after  the  aJ^ 
rangenehty  aithongh  the  foreign  agents  have  acceded  to  sudi  artang^ 
menty  because,  for  want  of  a  specific  appropriation  of  the  bills,  and  an 
ewress  ^^nsideration  quoad  those  particular  bills  being  shoiiii 
townne  been  the  foundation  of  tketr  being  assigned  to  the  trustees, 
and  they  were  held  to  be  the  property  of  theins(MTentmei*ebant,  not- 
withstanding the  arrangement,  and  therefore  lawfully  seised.  4  ftice. 


16.  A  parcel  made  up  by  a  banking  house,  sealed  and  addressed  to 
another  banking  house,  containing  cash  notes  and  cheques  <^the 
latter,  and  bills  of  exchange,  specidly  indorsed  to  the  former,  to  make 
up  a  balance  due  from  them  on  their  general  account,  and  deposited 
on  the  Sd  July,  after  the  bank  was  shut  with  a  woman  servant  left  in 
care  of  the  bimking  house,  to  be  given  to  tlie  postman  in  the  morning 
of  the  4th,  who  was  in  the  habit  of  calling  for  such  parcels  beif<M« 
banking  hoars.  Held,  to  be  seizahle  under  an  extent  in  aid,  tested 
2d  Jufyf  returnable  6ih  of  November^  on  special  demurrer  to  a  plea 
stating  those  facts,  and  tendering  issue  on  the  property,  and  that 
although  the  inquisition  finding  the  debt  due  to  the  debtor  of  the 
crown,  debtor  was  not  taken  tiU  the  4th  of  November  following.  Be- 
cause such  circumstances  do  not  amount  to  a  delivery  of  the  parcel 
to' the  persons  to  whom  it  was  addressed,  or  their  agent,  and  th^:efore 
confers  no  right  of  property.    Aliter,  if  delivered,  to  the  postman* 

5  Price,  428.  The  contents  of  such  a  parcel  while  remaining  in  the 
banking  house  under  such  circumstances,  remain  there  at  the  risk  of 
the  bankers  who  made  it  up,  and  is  still  subject  to  their  control.  Hud. 
It  is  sufficient,  in  such  a  case,  if  the  defendant  traverse  the  property 
in  the  debtor,  to  the  crown's  debtor  <  at  the  time  of  the  seizure  or  of 
taking  the  inquisition,"  and  it  is  not  necessary  to  say,  "at  the  time  of 
the  issuing  of  the  extent.  Ibid. 

17.  Where  the  crown  debtor  has  debts  due  to  him  jointly  with 
others  who  are  not  debtors  to  the  crown,  and  would  therefore  not  be 
entitled  to  the  crown  process,  an  extent  may  issue  for  such  joint 
debts.    5  Price,  447. 

18.  The  doctrine  of  the  crown  process  having  priority  where  it 
bears  teste  on  a  day  subsequent  to  a  subject's  execution  on  %fi^fu. 
under  which  the  sheriff  has  seized,  applies  to  bases  of  extents  in  aid. 

6  Price,  144. 

19.  The  statute  59  G.  8.  enacting  that  extents  in  aid  shall  not  be 
sued  out  and  prosecuted  in  certain  cases,  does  not  extend  to  the  pro- 
secution of  such  extents  where  they  have  been  commenced  before  the 
passing  of  that  acL'   6  Price,  144. 

20.  Bankers  having  money  in  their  house  arising  from  the  assessed 
taxes  paid  in  for  the  purpose  of  being  paid  over  to  the  exchequer  oo 
account  of  a  receiver-general,  for  the  due  pavment  of  which,  by  him, 
they  have  given  bond  to  the  crown,  are  still  entitled  to  sue  out  as 
extent  in  aid,  and  that  upon  affidavit,  stating  generally  their  having 
received  the  money  for  that  purpose ;  nor  is  it  necessary  that  they 
should  show  by  allegations  in  the  affidavit  made  to  obtain  the  fiaiy 
that  they  are  not  preduded  by  the  57  G.  3.  from  using  the  crown  pro- 


ADDBNDi.]      EXBCUTIOHIN^ CtWL  CASKa  «I9 

cesS)  a»lhttt,  beingisorelm,  thsy  faavebce^coUediipiolii^b^ 
on  accouifit  of  the  tde&ult^f  their  prineipa])  or  la  any  other 
7  Price,  683.  i 

21.  The  court  on  application  of  olaimaata  will>  hj  rule  t» 
cause^' order  a  vendi  esponas  to  issue  before  the  diie  time  arrivii  foit 
selHng  the  goods  of  a  bankrupt,  seized  under  an  extienty  aa  ^BXkMdxA 
that  it' Woiud  benefit  the  bankrupt's  .estate,  beeauae^tbe  piiae'^is  hXM 
pecti^  tofall,  &c«,  the  dieriff  to  pay  theprosecntora'  iJemandinteAher 
nimdti  of  the  deputy  remembraiicer  to  the  credit >of  the  oauae^rOiultiHt' 
remainder  tor  the  assignees,  the  defendant's  (the'ckihBaitt^)<payip9 
intoetfurt  100^  beyond  the  amount  of  the  debt  churned  bepthefvobe^ 
cUtdr.    3  Price,  606w  -  -    .     .'</;..; 

Q^,-  A  defendant  in  an  extent  having  BBored  to  qoash  it  oa^  faet» 
stated  by  affidavits  which  are  satisfactorily  answered,  whereon  li 
vifidUkmi  0xp<mas  nsues,  will  not  afterwards  be  pennitted'ta«nter  a 
clfaimand  traverse  the  inquisition.    4  Price,  323. 

'2Sr  .Where  defendant's  effiacts  have  been  sold  under  a^mi^iefii 
exponas  on  an  extent  in  default  of  claim,  it  does  not  oonehide  his  as«» 
signees  under  a  commission  of  bankruptcy ;  and  they  will  be  allowed, 
on  application  t6  enter  their  claim  and  plead  Jn  a  proper  case  where 
the  proceedings  have  gone  so  far  on  payment  of  costs  of  the  sale  and 
the  application,  and  putting  the  prosecutors  of  the  extent  in  the  same 
situation  as'if  they  had  claimed  and  pleaded  in  due  time.  5  Price>  39* 
A  short  delay  (as  a  month)  is  not  laches  in  the  case  of  assignees. 
Ibid. 

^.  Where  an  extent  had  issued  in  aid  of  a  company  of  individualo 
(not  incorporated)  and  the  inquisition  found  that  their  debtor  *^  was 
indebted  to  L,  and  !!•  (two  of  the  company,  who  had  executed  the 
usual  bond  to  the  crown,  as  taken  from  jomt  insurance  companies  unden 
the  ^22  G.  3.  C.48.  on  behalf  of  themselves  and  the  company),  and  the 
other  partners  and  proprietors  of  a  certain  society  called,  ic.  Held, 
sufficient  on  motion  in  arrest  of  judgment,  and  that  it  was  not  a  fatal 
objection  not  to  have  named  all  the  members  of  the  company  in  the 
finding  of  the  debt  by  the  inquisition*  Nor  is  a  finding  that  two  per* 
sons  were  indebted  to  L.  and  if*,  and  the  other  partners  and  proprie^ 
tors  of  the  unincorporated  company,  at  variance  witli  a  command  to 
the  sheriff,  to  find  what  debts  are  due  to  L^  and  //•  on  behalf  a£ 
themselves  and  a  certain  society  called,  &c.    5  Price>  447* 

25.  A  recital  on  a  writ  of  extent^  that  two  persons  are  indebted  to 
the  crown  by  bond  (generally)  is  sufficient  to  authorize  a  command  to 
the  sheriff  to  enquire  of  debts  due  to  such  two  persons  on  behidf  of 
themselves,  and  a  certain  society  called,  &c«    5  Ptice,  447* 

26.  lu  an  inquisition  on  the  extent  in  aid,  it  is  sufficient  .that  the 
prosecutor  of  the  extent  be  found  to  be  indebted  to  the  crown  (gene^ 
rally) at  the  time  of  tiikine  the  inquisition,  without  stating  the' amount 
of  the  debt,  or  the  time  and  manner  of  itsaccrual.  And,  therefore,>if  an 
inquisition  find  the  crown  debtor  indebted  in  a  seats  certain  for  duties, 
&c.  due  between  two  given  periods,  and  on  the  trial  of  a  traverse  qf 
the  crown's  d^ktimodo  et  Jbrmd  it  be  proved,  that  the  debtor  was  in- 
debted at  the  time  of  the  inquisition,  in  a  different  sum,  for  duties 
accruing  for  a  different  period,  it  is  not  a  fatal  variance,  because  the 
allegation  of  the  amount  of  the  debt,  and  of  the  period  for  which  it  wsis 
due,  is  not  of  the  substance  of  the  issue,  and  may  be  rejected  as  sur- 
plusage. It  is  enough  if  there  be  any  debt  in  fact  due  to  the  crown 
at  Uie  time  of  taking  the  inquisition  to  sustain  the  prpceedings  for  the 
being  indebted,  to  the  crown  of  the  basis  of  the  extent.  5  Price, 
614,. 

27.  The 
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27.  The  court  will  not  ^e  judgment  as  if  the  ^eawere  con- 
£eqfled  for  defendants,  (daioung^  as  assignees,  the  goods  of  a  hanknipt 
seized  under  an  extent)  on  motion  for  that  purpose,  where  the  attor- 
nej^general  has  not  demurred,  replied,  or  otherwise  proceeded. 
6  Price,  480.  Sembk,  however,  they  would  grant  a  irait  m  mmaoeas 
nuinus  in  such  a  case*    Ibid. 

28.  An  inquisitioD  taken  on  a  writ  of  ^ctent,  fmding  A.  B.  indebted 
to  C.  D.  and  the  odier  partners  and  proprietors  of  a  certam  society 
or  company,  c^d  the  Kent  Insurance  Company,  is  sufficiently  cer- 
tain without  naming  the  individual  membera  of  the  company,  and 
although  they  are  not  incorporated.  Judgment  of  the  court  of  ex- 
chequer, in  the  case  of  the  King  v.  Ramsbottom  (ante,  vol.  y,  p.  447.) 
affirmed,  7  Price,  570. 

29.  A  defendant  taken  into  custody  under  an  extent  in  aid  (t|ie 
dieriffhavbg  also  seised  his  property,  beins  more  than  sufficient  to 
cover  the  demand)  ordered  to  be  diadiarged.  Where  his  property 
(seized  and  returned)  is  ordered  to  be  restored  to  him,  en  his  giving 
approved  security,  and  it  is  delivered  up  by  the  sheriff  before  &  se- 
curity be  approved,  the  remedjr  must  be  against  the  sheriff^  for  not 
having  the  property  forthcoming  against  the  party  for  not  ginng 
Bilch  security.    S  Ftice,  S36» 


EXECUTION  IN  CRIMINAL  CASES. 

Lerari  faciis.        Where  a  defendant  in  an  indictment  for  a  misdemeanor,  .Jias  re- 
ceived judgment  of  fine  and  imprisonment:   Held,  thalt  a  kvari 
Jacias  may  issue  immediately  to  td^e  his  goods  isi  executien  for  Ifce 
fine.    2B.  &A.509. 
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Rights  of.  1-  A*  beine  indebted  in  his  individual  c^wcitv  to  a  himae  an  trade, 

of  which  he  himself  was  a  partner,  in  a  sum  oi  money,  the  amevDt 
of  which  could  not  be  exactlv  ascertained,  covenants  to  paji  xfae 
firm  all  his  then  debts,  and  auoih  other  debts,  as  should  suba^aiently 
accrue.  Am  dies  without  haying  satisfied  the  original  debt,  and 
having  contracted  further  ddl>ts  subsequent  .to  the  execution,  of  (he 
deed.  Held,  that  his  executors,  two  of  whom  were  partners  ia  the 
house  of  t]:ade,  ^ould  not  plead  either  of  these  debts  by  way  of 
retainer,  or  as  an  outstanding  specifically  jdebt.    1  B.ik  A*  €6^ 

Atsets.  2.  One  of  two  executors,  having  alone  proved  the  will,  had  re- 

ceived a  debt  due  to  the  testator,  which  by  nis  will  was  iq^piopriated 
to  the  payment  of  specific  ic^gacies  to  his  giandchildren,  wvth  interest 
thereof,  and  afterwacds  permitted  the  money  to  be  lent  out  to  a 
third  person,  by  whmn  it  was  paid  to  A*  if .,  on  bein£  appliedio  by 
the  executor,  acknowledged  tnat  he  had  reoeiired  the  money,  and 
that  it  belonged  to  the  testaUur's  grandchildren,  but  refused  to  piqr 
it  over  to  the  executor.  Held,  that  both  executors  might  jeui  in 
an.action  brought  to  recover  the  money  against.^d.  Held,,  also^  that 
it  does  not  amount  to  a  devastavit  if  an  executor  lends  out,  on  pri- 
vate security,  money  belonginff  to  the  testator,  but  not  wanted  for 
the  immediate  uses  of  the  wm,  provided  ho  exercisea  a  fiur  and 
reasonable  discretion  on  the  subject.    S  B.  &  A.  S60. 

DcckntioB.         3.  Counts  on  promises  made  to  -an  intestate  may  be  joined  in  a  de- 

claratioa 
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claration  by  an  administrator  in  an  action  of  assumpsit  on  such  pro- 
misesi  with  counts  on  promissoiy  notes,  given  to  the  administrator 
since  the  death  of  the  intestate,  as  administrator,  because  the 
amdtiiir,  when  recovered^  would  be  assets  in  the  hands  of  the  ad- 
minilBlr&tbr.  S^nible  secuiy  if  a  bond,  or  other  higher  security,  had 
been  given  because  the  eflbct  of  such  new  and  higher  security 
i^oold  be  att  ^xthiction  6f  the  simple  contract  debt.  Counts  on 
proiliifires  m^e  to  aXt  intestate,  ma]r  be  jbined  with  counts  on  pro-, 
missory  notes,  given  to  the  administrator,  as  administrator,,  since' 
tfie  deatli  6f  the  intestate,  because,  when  recovered,  the  amount 
wdtild  b^  flskfet^;  Judgment  cfa  that  ground  affirmed  in  error. 
7  Price,  591. 

4^.  A  cdunt  ill  assiifxfpsft  against  HuBbiand  and  iHfe,'  who  was  admi- 
liiiStrfttrfx'wTth  the  will  annexed,  upoil  promises  by  the  testator  to  pay 
rent;  tt^siiioX  bd  lofned  with  coUhts  upon  promises  by  the  husband 
Qtid'Wit^  atr  aditdhibtratrix  tot  ikse  and  occupation  by  them  after  the 
d^ath  <?£*  thc'testktdr.    S  B.  &  A.  101. 

5.  An  itdministratrix,  clainbiine  under  a' marriage  settlement  to  re-'  Pica, 
tail!  hef  debt,  need  not,  in  pleading  the  articles  to  an  action  brought 
against  hfer  for  a  luitipte  contract  d^bt,  due  from  the  intestate,  state 
that  tiiey  were  inwtiting,  or  under  seal  to  plead  them  with  aprojert, 
or  set  out  t^e'  consideration  more  particularly,  the  object  of  such  a. 
p1*ea  being  merely  to  8ho#  her  right  td  retieun  a  debt  accruing  to  her 
thereby  against*  othef  creditors  of  equal  degree,  and  to  let  in  evi- 
dehce  itr  suppoit  df  sUch  retainer  on  the  plea  of  piene  administravit. 
4  ftitfe,  89.  ^ 

6.'  Ih'atbWiifg' ad'excutof  or  ailminlstraitbr  under  the  stat.  of  32 
H^'ii.  81  c:37-  s.  r.  it  is  ndt  necessary  for  tl^e  defendant  to  state  what 
t^Vin  the  tenant  held  the  premisess.  QuarCf  whether  the  stat.  32  Hen. 
8.  C.37.  applies  to  rents  arising  out  of  terms  for  yea^s.    8  Taunt.' 

159.  ... 

7.  Wliere  the  bailiiF  of  an  executrix  made  cognizance  in  replevin 
for  arrears  of  rent  ii^ctured  ill  tUe  lifetfme  of  the  testator,  and  a 
verdict  was  found  for  the  defendant,  the  court  would  not  permit  the 
plkititlfT  to' "etitev  up' judgment  noh  obstante  veredicto^  on  the  ground,^ 
that, tl^e'retford'dia riot  niOV  the  executrix  to  be  entitled  to  distrain' 
andet'the  S^  H;  8.  c.  37.  s.  1 .    1  B.  &'  fi.  279. 

8/  Flahlti&  sued  as  exebUt<or8  for'the  bal^hce  of  an  account  dvie  Coste. 
tb*  th^  testlatdr,  aiid  it'  ap{iearing,  at  the  trial,  tbat  the  balance 
cliiif]bied  ai-b'se  olit  or  matters  of  account  between  the  plaintiiTs,  in 
theii'o^  rigbt'as  surviving  partners  of  the  testator,  they  were  non- 
sQite'd.  Held^  that  the  court  had  no  power  to  ot'der  the  defendant 
to  have  his  costs  allowed  him  as  costs  in  the  cause.    3  B.  &  A.  213. 

9l  A'  pl^&tiff  suing  as  executor  having  been  appointed  under  a 
fothfet  will^*  which  the'  testator  had  afterwards  revoKed^  and  having 
obt&i&ed:*  pr6bate '  surreptitiously  of  the  first  wUl,  which  was  soon 
after  annulled  by  the  prerogative  court,  who  also  revoked  the  pro-  , 

bate  on  that  ground  aner  the  action  commenced,  held  liable  to  the 
co^ts  of^e'  cause.    7  Price,  709. 

10.  Vnieie  plaiiftiff"  sued  as  executor,  aiid'  was  nonsiiited'  upon 
evidence  being  given  at  the  trial  that  the  supposed  testator  was  still* 
alivej  the  court'  refused  to  allow  costs  to  the  defendant,  it'  appearing 
f^otft'affi^vifs  on  bot)i  sides  to  be  still  at  least  doubtful  whether  the 
supposed  ^testator' wef  6  living' or  not.     1  B.  &  A.  38^. 

VouVU.  3  A  FELONY. 
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CAddemda. 


FELONY. 


DiiabilitiM  in- 
curred by. 


1.  By  attainder  all  the  personal  property  and  rights  of  action,  in 
respect  of  property  accruing  to  the  party  attainted,  either  before  or 
after  attainder,  are  vested  in  the  crown  without  office  founds  and 
therefore  attainder  may  be  well  pleaded  in  bar  to  an  action  oft  aVIH' 
of  exchange,  indorsed  to  the  plamtiff  after  his  attainder.    S'lB^df^A/ 

258.  y'  • 

.2.  A  copyhold  of  inheritance  is  not  forfeited  by  a  cotmc^SA^ 
felony  without  attainder,  unless  there  b^  a  special  ciistotti  &a'''{K^ 
manor.    SB.&^A.  510.  ,  / 

S.  By  the  word  transportation  in  the  8  6. 8.  c.  15.  'is  rttinti^ not- 
mere]  j  conveying  the  felon  to  the  place  of  trantoortsUon,  'b'vft^ftirj 
being  so  convey^,  and  remaining  there  during  tne  term  ferwUcSi^ 
he  is  ordered  to  be  transported;  and,  therefore,  a  felon  attiAitM  i^ 
not  by  that  stat.  restored  to  his  civil  rights  till  after  tte  expirsSSon  tf ' 
the  term  for  which  be  is  ordered  to  be  so  transported.  2  B.  &A.  2^ 
Miicdltntoui.        4-  The  record  in  case  of  felony  at  the  quarter  sessions,  aiter  sta- 
tins the  .indictment  plea  of  not  sruilty,  and  verdict  of  guilty,  titere^i^ 
added,  that  because  it  appe^ed  to  the  justices  that  after  the  fury* 
had  retired,  one  of  them  had  separated  from  his  fellowsi,  and  con- ' 
versed,  respecting  his  verdict,  with  a  stranger,  it  was  considered 
that  the  verdict  was  bad,  and  it  was,  therefore,  quashed,  aiid  a 
venire  de  novo  awarded  to  the  next  sessions.    It  then  proee^ed  to 
set  out  the  appearance  of  the  parties  at  the  next  sessions,  and  Ae 
trial  and  conviction  by  the  second  Jury,  whereupon  all  and  smgnlar 
the  premises  being  seen  and  considered,  judgment  was  givet),  (kc. ' 
^  Hela  upon  a  writ  of  error  brought,  that  the  judgment  was 

4  B.  &  A.  278. 


or  the  writ  of 
entrj. 


lUlatiTe  to  the 
wunntof  •!- 
tonicy. 


cwrert. 


FINES  AND  RECOVERIES. 


-«  I 


e^    ' 


1.  In  a  recovery  the  demandant  died  before  the  return  of  ibe  Writ 
of  seisin  ;  the  acknowledgment  was  taken  at  di^  Cape  of  God^d^ope, 
on  June  9.  1817>  and  the  writ  of  dedimus  potestaierA  witt  tiMtd  on  ' 
the  16th  January,  1817.  The  court  refused,  on  l^pficat^Qn,.  ^ 
make  the  writ  ot  entry  returnable  in  one  month  of  EsMei',  1817. 
The  writ  of  summons  returnable  in  three  weeks  of  the  Holy  TUtSfy 
following,  to  allow  the  tenant's  appearance  to  bel  recorded  as  of 
Trinity  term,  1817>  and  the  recovery  to  pass  as  of  that  temu  8 
Taunt.  104. 

2.  Recovery  permitted  to  pass  where  the  warrant  of  itttdroey  dvl 
not  state  on  what  plea  of  lana  it  was  intended  to  operate,  it  oeii^ ' 
evident,  ftom  the  caption,  for  what  purpose  the  attomies  were  ap- 
pointed.   8  Taunt.  164. 

8.  Recovery  allowed  to  pass  where  the  warrant  'of  aitorti^r  vsts  ' 
**  pot  in  the  place  of  A.  I?.,  on  a  plea  of  hmd,*^  Aft  wdtdiT  '«'to 
gam  or  loae"  being  omitted  in  die  warrant  ofud^rfier.    6  Ts(0aiL 
164.  .  ,     -      r  la    . 

4.  The  court  will  not  direM  its  officer  to  paA  a're^oterjp'  wiim 
there  is  a  mistake  in  the  fbrm  of  the  waitant  of  attorney.  '  8  Tittmt. 
167.  Nor  will  il  permit  the  same,  mistake  to  be  rectified  hf  aiiiebd« 
ing  the  wsmuit  of  attorney.    Ibid. 

5.  The  affidavit  of  the  consent  of  %JimccovcH  ought  not  to  be 
s^Mfftte.    IB.ftB.468. 

6. 
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6.  Hie  court  will  not  entertun  motions  on  the  subject  of  fines  and  Rules  reUtlre 
recoveries  the  last  day  of  term.     1  B.  &  B.  468.  to. 

7-  The  court  refused  to  pass  a  fine  where  the  affidavit,  taken  be-  Leried  or  suf- 
fore  a  commissioner  abroad,  was  written  on  paper.     1  B«  .&  B.  472*  *  ^^f^  abroauL    . 

8.  ReturuTday  of  the  writ  in  a  recovery,  returnable  in  the  laat  Amendment  of. 
teraii  amended,  and  the  recovery  allowed  to  pass  as  of  the  present 

tern),    8  Taunt,  197. 

9.  Where  the  pracipe  in  the  vouchee's  warrant  of  attorney  in  re- 
covery r%htly  dei^cribe^  the  parties  to  the  plea^  but  tl^e  body  of  the 
warran|;  of  attorney  e^ressed  that,  the  vouchee  appointed  his  a;ttor7 
ney  to  gain  or  lose  in  a  plea  of  land  against  the  tenant, .  instead  of 
the  dQpi^a^dant,  the  court  refused  either  to,  amend  the  warrant  oi 
attorney,  or  to  suffer  the  recovery  to  pass,  and  to  construe  the  lat- 
ter clause  as  repugpant  and  inoperative.     1  B,  &  B.  92.  « 

10«  Fine  amended  by  insertion  of  a  name  not  known  to  belong  to 
the  conusor  at  the  time  of  passing  the  fine.    3  Taunt.  20. 

11.  Recovery  amended  by  inserting  an  omission  in  the  name  of 
the  vouchee.    8  Taunt.  27. 

12.  Affidavit  of  husband  and  wife,  that  they  both  did  appear  at 
the  bar.  The  officer  said  that  he  had  written  the  names  of  the  hus- 
band, but  the  name  of  the  wife  appeared  struck  out  in  the  pradpe, 
an  act  which  the  officer  said  he  never  did.  The  fine  being  only  of 
the  last  term,  the  court  refused  to  amend  the  caption  by  inserting 
the  wife's  name,  and  ordered  that  she  should  come  up  to  acknow-  * 
ledge  the  fine>  8  Taunt.  87. 

13.  Pradpe  directed  to  the  vouchee  amended  by  inserting  the 
name  of  the  tenant.    8  Taunt.  226. 

14.  Where  in  a  fine  the  name  George  had  been  inserted  by  mis- 
take, instead  of  John,  the  court  allowed  the  right  name  to  be  sub- 
stituted, on  affidavit  explaining  the  mistake  having  been  put  in.  1 
B.  &  B.  1^. 

15.  Fine  amended  by  increasing  the  number  of  acres,  the  mea- 
suirement  on  which  the  description  of  the  number  of  acres  were 
founded  being  wronff.    8  Taunt.  74.  . 

16.  A  recovery  of  1729  amended,  by  adding  premises  which  were 
comprised  in  the  deed  to  lead  the  uses,  but  for  which  the  lung's 
silver  bad  not  been  paid,    8  Taunt.  303. 

17.  Where  a  recovery  fifty  year's  old  was  found,  by  mistake,  to 
comprise  only  two  messuages  and  twenty  acres  of  l^nd,  instead  of 
six  messuages  and  300  acres  of  land,  the  blunder  being  wholly- un- 
explained and  unaccounted  for,  the  court  refused  to  permit  au 
amendment  by  substituting  the  larger  quantity.     1  B.  &  B.  83« 

18.  Recovery  amended,  by  altering  the  words  "  in  the  parish  of 
ChUderditch  and  Brentwood,  in  the  county  of  Essex/'  to, the  words. 
'<  in  the  parishes  of  Childerditch^  and  Southweald  in  the  county  of 
Essex,"  on  the  affidavit  ^  the  vouchee  that  he  was  seized  in  tad  of 
the  prpnii^esi  af>d  directed  his  attorney  to  suffer  a  recovery  off  his 
lands  m  the.  parishes  of  Childerditch  and  Brentwood*  of  which  he  < 
was  seized  in  tail,  aa  aforesaid,  but  that  it  had  since  been  discovered 
that  Brentwood,  wherein  a  part  of  his  lands  was  situate,  was  a  hamlet 
in  the  parish  of  Southweald,  and  that  he  intended  to  suffer  a  reco- 
vefT  of  sa  much  of  his  lands  9A  was  since  discovered  to  be  within  the 
pansh  of  Southweald.    AU  the  parties  living.    8  Taunt.  86. 

19.  Recovery  amended  by  deed  to  lead  the  uses  by  inserting  the 
name  of  the  parish  of  A*^  where  the  recovery  was  of  lands  in  the 
parishes  Bl  and  C,  or  ah  adjoining  town,  A.  being  c<mtiguou8  to 
£t.  and  C.    8  Taunt.  191. 

3  A  2  20.  Recovery 
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20.  Recovery  amended  by  infierting  the  additional  names  of  the 
parishes  where  the  names  in  the  deed  and  the  recovery  differed. 
8  Taunt.  244. 

21.  Recovery  amended  by  adding  the  name  of  a  parish  (the  name 
having  been  improperly  spelled),  on  affidavit  that  the  vouchee  was 
seized  of  land  in  the  parish  proposed  to  be  substituted,  and  that  it 
was  Intended  to  suffer  a  recovery  of  all  the  vouchee's  lands  in  the 
county  in  which  the  proposed  parish  was  situate^  but  the  court 
would  not  allow  the  name,  orimnally  inserted,  to  be  expunged,  as 
the  affidavit  did  not  state  that  uiere  was  no  such  parish,  or  mat  the 
vouchee  bad  no  lands  on  such  parish.    8  Taunt.  262. 

22.  A  parish  was  situate  on  the  conterminous  counties  of  S.  and 
J3. ;  the  premises  in  this  parish  intended  to  be  passed  by  a  fine  were 
situated  m  the  county  of  S.,  but  were  described  as  situated  in  the 
county  of  B,  The  court  allowed  the  &ne  to  be  amended  by  substi- 
tuting the  county  of  S.  for  the  county  of  B.    8  Taunt.  87. 

23.  The  documents  relating  to  a  recovery  of  premises  in  Northum- 
berland did  not  reach  London  till  the  first  day  after  Easter  Term ;  the 
mistake  wa^  not  discov^ed ;  the  proceeding's  went  on  in  the  subse- 
quent Trii^ity  Term,  and  the  recovery^  came  to  the  cursitor's  office  in 
Michaelmas  Tenp  following,  when  fibe  court,  upon  motion,  allowed 
the  recovery  to  pass  as  of  Easter  Term.    8  Taunt.  75. 

24.  The  court  refused  to  make  an  order  compelling  the  amend- 
ment of  a  recovery  suffered  by  an  inj^olvent  debtor.    8  Taunt.  105. 

25.  The  court  allowed  the  warranty  of  a  fine  to  be  amended,  by 
altering  it  from  a  warranty  by  the  husband  and  wife,  and  heics  of 
the  husband,  against  themselves  and  the  heir$  of  the  wife  to  a  war- 
ranty by  the  husband  and  wife,  and  the  heirs  of  the  wife,  against 
themselves  and  the  heirs  of  the  wife.     1  B.  &  B.  68. 

MisceUaiMous.       26.  Fine  more  than  a  twelvemonth  old  allowed  to  pass  without 

any  special  reason  assigned.     8  Taunt.  75. 

27*  A*  was  tenant  ^r  life  of  two  moieties  ot  common  field  lainl, 
called  Blackacre,  with  remainders  to  B.  and  C.  in  common  tail.  A. 
was  also  tenant  in  fee  of  other  common  field  land  called  Whiteacre. 
Tlie  commissioners,  under  an  inclosure  act.  allotted  to  A.  Oreenacre 
in  lieu  of  Blackacre  and  Whiteacre  conjomtly,  without  distingn^- 
ing  the  portion  allotted  in  right  of  each.  A,  devised  all  his  lands  to 
jD.  in  fee,  and  died.  Covenant  upon  a  conveyance  by  B*  and  C  to 
D.  of  all  the  land  allotted  to  jf.  m  right  of  filackacre,  and  a  reco- 
very suffered  of  the  entirety  of  certain  acres,  fewer  than  were  com- 
prised m  Greenacre,  Borrough,  J.  held,  that  all  the  estate  of  the 
tenants  in  tail  was  comprised  in  that  recovery,  and  the  court  refused 
to  am^nd  it  by  th^  insertion  of  more  acres.    1  B.  &  B.  69. 


FISH  AMD.  FISI^IjtY. 


ronnoii 
fishecy. 


Convktioa* 


1.  Proof  of  the  owner's  right  to  fidi  opposite  his  own  land,  ad 
diumJUium  aput,  cannot  be  given  under  a  plea  of  a  common  of  fish- 
ery.   8  Taunt.  188. 

2.  A  common  of  fishery  is  not  correctly  described  by  wUeffng  it  to 
be  a  coDunon  of  fishery.    8  Tannt.  18^ 

S.  In  a  convictii^  founded  upon  5  G.  S.  c  14^  s.  S.  it  must  be  dis- 
tinctly stated  in  the  information  and  in  the  evidence,  that  the  prooeed- 
ing  was  at  the  instance  of  the  owner  of  the  fidioy,  and  therefore, 
where  it  was  merely  stated  m  the  memorandum  of  a  coorictioo,  that 


AddekdaJ  FORGlBtlY.  j'23 

the  probeedlntt  irafe  at  the  ihsbm'ce  of  sUch  dlrnbi*;  m^  ^fVere  the  in- 
ibmiBtioby  wttndut  cbntAibibg  any  such  kllegattbri,  conctdde'd  with  a 
merfe  prayer  df  judgment  on  oehalf  Of  such  o#rier»  and  the  evidence 
was  w&bliy  aiient  on  the  subject^  the  cohvicUbh  Wa^  held  to  be  bid. 
2  B.  &  A.  378; 


FIXTURES. 

Certain  parts  o€  a  machine  had  been  put  up  by  the  tenant  dur«  Property  In. 
Big  fais  tenn^and  were  capable  of  beins  removed  without  either  injur- 
ing the  other  parts  of  tfie  machine-  or  the  buiMing,  and  h(id  been  iisu- 
flliy  valued  between  the  outgoing^  and  incomih^  tenant.  Held,  that 
these  were  the  goods  and  chattels  of  the  outgoing  tenant,  fbr  which 
he  might  maintain  trover.    ^  B.  &  A.  165. 


FOREIGN  ATTACHMENT. 


1.  A  plea  of  tbreign  attaehmefit  stated  the  cusiom  to  be,  that  if  the  ^bj^cu  of. 
plaintiff  in  th6  ihayor's  court  allege  that  any  other  person  or  persons 

oWes  or  owe  to  the  then  defendants'  &ny  Inotiey  that  th&y  be  attached, 
and  that  the  plaintiff  below  allos^d  that  he  and  another  person  owed 
to  the  defendant  below  a  certslh  sum  of  money :  Held,  that  hxith 
plesa  IS  bad,  inasmuch  as  the  person  owing  the  money  to  the  defemf- 
ant  <nfu^t  Within  the  bustom,  (U  pleaded,  te  a  ditferetit  person  fVom 
the  plaintiff.    4B.  ftA.646w 

2.  Qiiigrii  whethet  a  custOifi  for  a  ptfrty  t6  attach  Aiotioy  ih  the 
hands  of  himself  and  partner  could  be  supported  ?    4  B.  A^  A.  646. 

3.  Money  obtainea  of  garioiethee  unoifer  a  fbtefgn  fittachiiient,  is  its  legal  efibct 
not,  MtdeHB  elocution  be  oxecute^,  a  oofflpiiteOYy  p'ajrmeht  so  ais  to  in  dudiaiige  of 
effect  a  diM:harge  of  a  dfebt  due  flrotn  gamsheO  to  the  dofbndatit  iti  ^  gamisbee. 
the  lord  inayOt*B  court.     1  B.^  B.  491. 

•  4.  SemUe^  that  entering  a  sum  to  the  credit  of  a  party  iii  a  mer- 
dmtit'd  books  is  not  payment,  unle^  undef  an  expYOsi  assent  thai  such 
entry  fth^l  dtand  fbr  payihen^.    1  Bl  &  6.  491. 


PORGiiftY. 

I.  The  48  6.  S.  c.  75.  enacts,  that  bo'efi^  thrown  oh  dhoi^e  by  the  Sutjects  oC 
sea  ihdll  be  buried  by  the  parish  officer^,  and  that,  afligr  sdch  boriat^ 
a  magi^trato  iSiaii  give  the  officers  a  certificate  and  order  on  (!he  trea- 
atfrer  6f  the  coimty  to  paf^  them  the  reasonabte  and  necessary  expen- 
ses of  the  fmieraty  which  the  treasurer  is,  by  the  act,  otdered  to  pay. 
Thie  pritoner  frtfmed*  an  drdeir,  purpoirtiftg  to  bo  the  order  of  a  magis- 
vnM  on  the  tr^a^urei'  of  the  counter,  to  reimburse  one  Co«e  the  ex- 
lienees  of  burying  a  dead  body  cast  on  shore.  Held,  that  thid  wad  d 
ibrgefy,  thodgh  Oiere  wa^  no  such  foagistrate  as  the  individual  men- 
tioned in  the  order,  and  though  the  order  did  no't  stat^  Cose  to  be  a 
parifth  officer,  or  that  the  exptoces  incuited  wete  reasonable  ^d  he- 

eeMipy.    1  B.  df  B.  Soa 

SS.  The  making  of  a  written  instrument  purporting  to  be  an  order  iii  the  niime  tsf 
of  a  magistrate,-  and  to  be  signed  and  soaled  by  «7.  P.  as  such,  under  ^  fletifidus 
tM  48  G.  S;  c.  75.  addressed  to  the  treabof er  of  the  county  rat^s,  re-  P«»<«' 
quiring  him  to  pay  J.  C.  a  suko  of  money,  whioh  he  had  mado  oath 
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Maxims  rela- 
tive to. 


Relative  to 
contracts  to 
answer  for 
another. 


Contracts  re- 
lative to  the 
sale  of  goods. 


that  he  had  expended  in  removing  and  burying  a  dead  body 
on  shore,  by  means  of  which  the  maker  obtained  that  sum  of  money 
from  the  treasurer,  is  forgery ;  although  the  prisoner  did  not  obtain 
the  money  in  character  of  any  of  the  parochial  officers  named  in  tlie 
statute,  and  although  there  was  no  magistrate  in  the  county  of  the 
name  of  J.  P,    7"Pfice,  609. 


FRAUD. 

No  man  can  be  allowed  to  allege  his  own  fraud,  to  avoid  his  own 
deed ;  and  therefore,  where  a  deed  of  conveyance  of  an  estate  from 
one  brother  to  another  was  executed,  to  give  a  colourable  qualfScar 
tion  to  kin  game :  Held,  that  as  against  the  parties  to  the  deed,  it  waa 
valid,  and  was  sufficient  to  support  an  ejectment  for  the  premiaes* 
S  B.  &  A.  367. 


Relative  to 
contracts,  the 
time  of  whose 
performance  ex- 
ceeds a  year* 


FRAUDS,  STATUTES  OF. 

1«  Quarey  whether,  under  the  29  C.  2.  c.  S.  s.  4*  in  order  to  duo^ 
a  person  with  the  debt  of  another,  the  cdnsideration  for  the  promise, 
as  well  as  the  promise  itself,  must  be  in  writing?     1  B.  dr  A.  £97* 

2.  A.  had  wrongfully,  without  the  licence  of  B.,  ridden  his  horse,, 
and  thereby  caused  its  death :  Held,  that  a  promise  by  a  third  per- 
son to  pay  the  damage  thereby  sustained,  in  consideration  thai  B* 
would  not  bring  any  action  against  A.^  is  a  collateral  promise  within 
the  statute  of  iraucb,  and  must  be  in  writing:  Held  also,  that  a  mo- 
tion for  a  new  trial,  where  th^  cause  has  been  tried  during  the  tenn, 
may  be  made  at  any  time  within  four  days  after  the  distrmgas  is  re- 
turnable.   2  B.  &  A.  61S. 

3.  By  the  fourth  section  of  statute  of  frauds,  an  agreement  to  paj 
the  debt  of  another  must,  in  order  to  give  a  cause  of  action,  be  in  writ- 
ing, and  must  contain  the  consideration  for  the  promise,  as  w^l  as  the 
promise  itself,  and  parol  evidence  of  the  consideration  is  inadmissible. 
4  B.  &  A.  595. 

4.  A.  agreed  to  purchase  a  horse  from  B*  for  ready  money,  and  to 
take  him  within  a  time  agreed  upon.  About  the  expiration  of  .that 
time.  A*  rode  the  horse,  and  gave  directions  as  to  its  treatment,  &c. ; 
but  requested  that  it  might  remain  in  J?/s  possession  for  a  fbrther 
time,  at  the  expiration  of  which  he  promised  to  fetch  it  away  and  pay 
the  price ;  to  uiis  B.  assented.  The  horse  died  before  A.  paid  the 
price  or  took  it  away.  Held,  that  there  was  no  acceptance  of  the 
horse,  within  the  meaning  of  the  statute  of  frauds.    S  B.  &  A.  680. 

5.  Where  a  vendee  verbally  agreed  at  a  public  maricet  with  the 
agent  of  the  vender  to  purchase  twelve  bushels  of  tares  (then  in 
vender's  possession,  constituting  part  of  a  larger  quantity  in  bulk,) 
to  remain  in  vender's  possession  till  called  for,  ana  the  agent  on  his 
return  home  measured  the  twelve  bushels,  and  set  them  apart  for 
the  vender.  Held,  that  this  did  not  amotint  to  an  acceptance  by 
the  latter,  so  as  to  take  the  case  out  of  the  I7th  section  of  txie  statute 
of  frauds.     SB.  &  A.  321. 

6.  A  contract  for  a  year's  service,  to  commence  at  t  subsequent 
day,  being  a  contract  not  to  be  peiformed  within  the  y^ar,  is  within 
the  4th  section  of  the  statate  of  frauds,  andmtttt  ht  ih  wttting;  and 
therefore  no  action  can  be  maintained  (at  the' breach  of  a  verbal  con* 
tract  made  on  the  27th  May  for  a  year's  service  to  commence  <m  the 
30th  of  June  following.     1  B.  &  A.  722. 

FREIGHT. 
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FREIGHT. 

,1.  By  a  charter^arty  freight  was  agreed  to  be  paid  for  the  use  or  Lien  for. 
hire  of  the  ship,  at  a  certain  rate  per  ton,  for  a  voyage  out  and  home, 
in  manner  following,  viz.  a  certain  sum  in  advance  on  the  ship's  clear- 
ing outwards,  and  Uie  residue,  half  in  cash  and  half  in  approved  bills, 
upon  the  delivery  of  the  homeward  cargo ;  the  owner  also  appointed 
C.  S.  master,  at  the  request  of  die  charterer,  who  executed  a  bond,  con- 
dil^ned  for  the  faithful  prerfonnance  of  the  master's  duty,  and  the  owner 
f[;]i;pres8ly  instructed  .C*  S.  to  be  careful  to  signall  bills  of  lading  with  the 
clause  ''  freight  payable  as  by  charter-party."  The  ship  was  consigned 
to  C*  and  Co.  in  (falcutta^  by  whom  she  was  put  up  for  her  homeward 
voyage,  as  a  general  ship^  and  difPerent  merchanta  shipped  soods  by 
her,  C.  and  Co.  taking  tor  homeward  freight  bills  payable  sixty  days* 
after  delivery  of  the  cargo ;  and  a  new  master  having  been  appointed 
by  C.  and  Co.  in  conjunction  with  C.  iS.,  signed  hills  of  lading,  with 
the  clause  <'  paying  trei^ht  agreeable  to  freight  bill."  The  freight 
biUa  were  made  payable  in  London  to  B.  and  Co.,  to  whom  the  char- 
terer was  indebted  for  advances  on  the  outward  cargo,  and  who,,  as 
well  as  C.  and  Co.,  were  cognizant  of  the  terms  of  the  charter-party. 
Haldy  that  the  owner  of  the  ship  had  a  lien  on  these  goods  to  the  ex- 
tent of  the  homeward  freight.  *  C.  and  Co.  aliso  put  on  board  the  ship 
^ods  purchased  by  them  on  account  of  die  charterer ;  but  he  being 
Hidebted  to  them  and  B*  and  Co.  their  agents,  those  soods  were,  by 
the  bill  of  ladmg,  consigned  to  JB.  and  Co.:  Held,  Uiat  as  between 
Um  owner  of  the  ship  and  J9.  and  Co.,  the  goods  were  to  be  considered 
ias  the  goods  of  the  charterer^  and  liable  to  the  own^'s  lien  on  them 
for  the  freight  due  by  charter-party.  In  the  charter-party  the  freighter 
MoaMaed.to  pay  and  defray  two-thirds  of  the  port  charges,  the  owner 
Kaving  paid  the  whole,  was  held  to  have  no  lien  on  the  goods  shipped . 
ioa  those  charges.    4  B.  &  A.  6Sa 

%  A  ship  freighted  with  timber,  &c.  by  the  agents  of  the  defend-  MltceUaneouf. 
ants  at  Danixicy  and  consigned  to  their  house  in  London^  was  on  her 
,#n3ival>  and  after  part  of  the  cargo  had  been  delivered,  seized  by  the 
r<evenue  officers  on  suspicion  that  she  was  not  Prussian  built.  The 
treasury,  on  petition,  ordered  the  siiip  to  be  restored,  on  condition  that 
the  ovgo  should  be  exported,  and  on  payment  of  a  sum  as  a  sadsiac- 
tion  to  the  seizing  officers.  This  sum  the  master  (plaintiff)  paid,  and 
the  defendants  accepted  and  exported  the  cargo.  Held,  that  this 
conduct  of  the  master  sufficiently  shewed  the  voy^e  to  be  illegal, 
and  that  he  had  submitted  to  such  illegality  so  as  to  preclude  him  from 
recovering  the  freight.    8  Taunt.  89* 


GAME. 

'  !•  In  an  action  against  a  gamekeeper  for  a  penalty^for  using  a  gun  Game-keeper, 
to  kill  ^^tme  without  b^g  qualified,  evid^ce  of  the  real  tide  of  the 
manor  is  admissible,  for  the  purpose  of  negadving  the  existence  of  a 
colourable  dde  in  the  person  under  whom  the  defendant  claims  to  act. 
Entries  in.  tb^  books  of  the,  clerk  of  the  peace  of.deputadons  formerly 
granted  to  gamekeepers  by  the  real  owner  of  the  manor,  are  also  evi-. 
denqe.  to  shew  that  manerial  pghts  were  publicly  exercised  by  him, 
and  that  the  person  whose  dde  was  set  up  by  defendant  knew  that  he 
had  not  any  dtle  whatever.    3  B.  &  A.  341. 
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2.  A  gamekeeper  wa«  authorized  by  his  deputation  to  seize  grcj- 
houndsy  settioe-dogSy  ferrets,  and  to  do  all  things  belonging  to  the 
office  of  gamekeeper,  according  to  the  directions  of  the  acts  of  parlia- 
ment :  Held,  that  be  was  not  thereby  authoriaed  to  seiz]^  hounds. 
1  B.  &  A,  134. 
Of  actions,  in-  3.  Upon  a  conviction  under  stat.  5  Ann.  c.  I4»  s.  S«  9g^k^  a  car- 
forroatioDsi,  and  y\^  for  having  same  in  his  possession,  it  is  sufficient  if  in  the  ioftNma* 

tion  and  adjudication,  the  qualifications  mentioned  in  stat*22A2S 
Car.  %  c.  25.  s.  3.  |be  negatived,  without  negativii^  them  io  the  en* 
dence.    5M.&S.  206. 


convictions 
relatiire  fto. 


What  is; 


GIFT- 

A  verbal  gift  of  a  dmtteU  without  actual  ddivesy,  doea  not  pasa 
\he  property  to  the  donee,    2  B.  &  A.  551. 


GRANT- 

Construction  of.      1.  By  deed  m  estate  was  settled,  aftev  sev^rapl  pjieqcidiQg  e«tiite» 

tail,  to  the  use  of  all  and  every  the  nearest  pf  kiip,  in  equal  df^gree, 
to  1).  M.  at  the  time  of  her  deceafe,  withont  issue  of  the  Wfop  of 
Bretoer  :  Held»  t|uKl  a  person  who  at  the  time,  of  D.  M.'«  4fath  was 
her  nearest  of  kin  bom  with  the  name  of  Bretoer^  hu%  who  wa4  not  her 
nearest  of  kin,  and  who  had,  previoua  to  D.  MJs  d^ath,  married  and 
assumed  her  husband's  name,  w^s  not  entitled  to  tak^  under  this  clause, 
in  the  deed,    S  B.  &;  4.  474. 

2.  Where  b,  plea  stated  Uiat  A*  was  entitled  |e  the  equity  of  re^fmp* 
jtion  and  subject  thereto,  that  B*  was  seised  ip  fee,  and  Ibait  th^y,  by 
iease  and  release,  granted,  &c.  the  premises ;  excepting  apd  reserving 
A.  and  his  heirs,  &c.  a  liberty  of  hqiitii^  ^q..  ;  Helds  that  aa  A,  htA 
no  legal  interest  in  the  land,  there  pouU  ^  reservation  to  hbpy  tfod 
that  &is  was  a  defective  title  and  not  a  title  dafeot^v^  mi  ottt^  $jpA 
that  the  plea  was  bad  in  subataace.    S  B.  A  A*  ^ 

3.  A  aeed  contained  a  power  of  attorney  to  4.  £.  tp  deliver  s_tigin 
of  the  premises,  according  to  the  fosra  andf  e&ct  of  thiQ  deod »  HeUU 
that  it  was  not  necessary  for  tbe  at^om^  t^  majke  IWfiry.  pa  thie.d$ij]i& 
of  the  date  of  the  deed,  but  that  his  power  wa&  W/^  ejf^^cMai  after- 
wards.   3  B.  &  A.  156. 


Rascrvationa 
and  exceptions 
in* 


Livery  of  saiiia. 


Cbnstnictioo. 


GUARANTEE. 

1.  The  plainti£&  declared,  thai  in  constderadon  that  they  would 
lend  S*  8c  Co.  5000/.,  the  defendant  promised  to  be  answerable  for 
the  same ;  that  they  did  lend'  the  said  sum,  whereby  the  defendant 
became  liable.  The  form  of  the  guarantee,  was,  that  the  defiendant 
would  be  answerable  to  the  extent  of  5000^.  foe  the  use.  of  thi|  house 
of  S*  &  Co;  at,  the  tjmo  thia  viHM  giyea,  Sk  &.Co.  were  iadditad 
to  the  plaioAifi9>  iu  a  cowderable  saia  of  sKmey,  fer.  which  the  plain* 
tift  hdd  a  prpa^issor^  note  ^wn  by  &  It  Co.,  and  other. billa,  aaa 
seicurity.  Qo  receivmff  the  gaarmtee^  the  plainti&  rwoaelled  the 
note  a^l  delivered  up  the  bilk  wUch  they  haidi  &  &  Co.  then  d^ 
liyered  t^Of^  hills  dikJc  agatato  the  plamtift,  togeth^  withanew 
promissory  note,  but  no  money  passedL    Held,  that  the  goaMOtee 

only 
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only  contemplated  future  loauB,  and  that  the  trangaction  did  not 
amount  to  a  loan  of  money  so  as  to  charge  the  defendant.  8  Taunt. 
208. 

2.  A  guarantee  of  the  payment  of  A,  B^  to  the  extent  of  60/.»  Duration, 
at  quarterly  account  bill  two  months  for  goods,  to  be  purchased  by 
him  of  the  plaintiff^  is  not  a  continuing' or  standing  guarantee  to 
that  extent  for  goods  to  be  at  any  time  supplied  to  A.  B,  until  the 
credit  is  recalled.     3  B.  &.  A.  599. 

S.  One  of  two  drawers  of  a  joiBt  promissory  note,  payri>le  12  Diachaige. 
months  after  date,  who  is  surety  ibr  the  other  to  the  amount,  is  not 
discharged  by  the  drawee  not  having  demanded  payment  from  the 
surety  when  due,  nor  till  after  having  entered  into  a  deed  of  compo- 
sition with  the  principal  and  his  other  creditors^  and  received  the 
composition  money,    d  Price,  111. 

4.  QuarCy  idietner  the  transfer  of  the  balance  due  flrom  the  obligor 
to  the  account  of  another,  with  his  assent,  did  not,  in  point  of  law, 
operate  as  payment.    Ibid. 

5.  A  bond  was  given  to  the  several  persons  constituting  the  firm  Fkynents  In 
of  a  banking-house,  conditioned  for  the  repayment  of  the  balance  diaduiige  of. 
of  an  account,  and  of  such  further  sums  as  the  bankers  might  ad- 
vance to  die  obligor :  one  of  the  partners  dies,  aiid  a  new  partner  is 

taken  into  the  firm ;  at  that  time  a  considerable  balance  is  due  from 
the  obligor  to  the  firm ;  advances  are  afterwards  made  by  the  banker, 
and  payments  made  to  them  on  account  by  the  obligor ;  the  latter  is 
credited  by  the  new  firm  with  the  several  payments,  and  charged 
with  the  original  debt,  and  subsequent  advances,  as  constituting  items 
in  one  entire  account,  and  the  balance  due  at  the  time  of  the  partner's 
death  is  considerably  reduced,  and  that  reduced  balance,  by  order 
of  the  obligor,  is  transferred  by  ttie  bankers^  to  the  account  of  an- 
other cuBtonifir,  who,  with  his  asae^tA  is  charged  with  the  then  debt 
of  the  obligor ;  the  person  so  charged  having  become  insolvent,  the 
surviving  partners  of  the  original  firm  brought  their  action  upon 
the  bond.  Held,  that  as  they  had  not  originally  treated  H  aa^  a  dis- 
tinct account,  but  had  blended  it  in  the  general  account  wiUi  other 
transactions ;  but  they  were  not  at  libesty  to  treat  it  a(  a  siAsequ^t 
period ;  and  that,  having  received  it  in  di&rent  payments,  a  sunt 
more  than  sufficient  to  diiicharge  tbe  debt  due  upoa  the-  bond  at  the 
time  of  the  death  of  the  deceased  putner^  tbaC  the  bond  was  ta  be 
considered  as  paid*  2  B.  &  A.  89.  One  of  tfee  makers  of  a  joint  Right  of  co^ 
and  several  promissory  note,  after  the  same  had  become  due,  gave  surety. 
his  bond  to  the  holder  fbi:  the  amount ;  but  bel<»re  the  commencement 
of  the  action  no  money  was  actually  paid  on  the  bond*  Held,  that 
until  he  had  paid  money  upoi^  the  bond,  he  could  not  maintatn  an 
action  for  money  paid,  in  qrder  to  reqover  contribution  against  any 
of  the  other  makers  of  the  original  note.    2  B.  &  A.  51. 


GUARDIAN  AND  WARD. 


There  cannot  be  a  guardian  in  socage  of  an  equitable  estate ;  and,  Gtrardiamhtp^. 
therefore,  where  a  pauper  married  &e  widow  of  a  man  who  had 
paid  for  and  been  let  into  possession  of  afireehold  cottage,  and  had 
died,  leaving  a  daughter,  but  without  having  had  any  legal  convey- 
ance executed  to  him  in  his  lifetime,  it  was  holden  that  the  pauper's 
residence  in  the  cottage  for  forty  days  did  not  confer  a  settlement 
on  him>  the  widow  not  being  guardian  in  socage  to  the  daughter. 

Held, 


HABEAS  CORPUS. 

l.'The  Krft  of  Aa£«af  cof^nu  at  cotnnion law,  altboogfa  a  writ  of  ri^t, 
ia  not  graotable  of  coutse,  but  only  on  motion  in  term  time,  >tatiDg 
A  probable  cause  for  the  application,  and  verified  bv  affidavit,  ^luere, 
whether  under  the  statute  31  Car.  %  c.  2.,  whicK  onlj  appliei  to 
caaei  where  the  application  ij  made  t*  a  judge  in  vacation,  the  writ 
be  grantable  of  course.     3  B.  &  A.  420.  ,. 

3.  Th'ts  court  win  not  interfere  to  take  a  party  out  of  the  criminal 
custot^  of  the  court  of  K'  B.,  in  order  to  surrender  him  in  discharge 
of  his  bail.     IB.  acB.  23. 

'  S.  Where  the  return  to  a  kabeat  corput  stated  tliat  an  EngSsh  sea- 
man being  found  on  board  a  ship  liable  to  forfeiture  under  45  G.  3. 
C.  121.  B.  1.  was  carried  before  a  magistrate,  and,  upon  due  proo^  as 
b^  the  statute  in  that  case  made  and  provided  is  required,  wag  com- 
mitted, tec.  Held,  that  this  was  insufficient,  and  that  it  was  neces- 
sary to  state  distinctly  what  proof  was  given,  in  order  that  the  court 
might  see  whether  it  was  due  proof  required  by  the  7th  section  of 
the  act.    4  B.  &  A.  295. 


HAWKERS'  AND  PEDLARS'  ACT. 


CoBMruetioni^.      1.  A  licensed  hawker  openiiw  aroom  inaplace,  benotbcinga 

.    bauseholder  there,  and  that  not  Ddng  tlie  uamd  place  of  hia  abt^, 

and  seUing  there  by  retail,  does  not  there  conunit  an  oSence  wiiluD  ifar 

statute  <0G. 3.  c.41.  a.7.;  to  cmistitute  sach nK^ence, tha  wttii^ 

must  be  by  outcry,  Sec  or  aooie  mode  of  sale  M  ■uvtino.    1  B.  ft  A. 

loa 

&  A  licensed  auctioneer  going  from  town  to  town  in  •  public 
stage  coach,  and.  sending  Roo^  by  puUic  waggoB,  aad  anUmg  the 
mne  on  commiMioa  by  retad,  or  by  autithni,  at  the  difivent.iowH, 
is  a  trading  person  withio  the  meaning  of  the50G.3.  c41.  a.&, 
and  must  take  out  a  hawker'k  and  pedlar's  licence.  4  B.  &  A. 
510. 

3.  A  perscn  travelling  from  town  to  town,  and  having  packages  of 
boobs,  &c.  sent  after  him  b^  public  conveyanoe,  and  tMcing  r«»BM 
at  eacii  town,  and  there  seUing  such  books,  tec.  by  retail  by  anction, 
>atmdiivpenonwitbin50G.3.  c4I.|b.7.^4  &.&  A.517. 


HEIB. 

RaUtJT*  to  tba        1-.  Devise  of  his  estate  to  his  wife  for 
node  of  taking,  to  his  son  (his  heir  at  law),  charged  with 

to  his  daughter  for  her  life,  and  at  her  di 

to  be  divided  among  her  children,  or  If  u 

she  should  direct;  and  in  default  of  p 

sums  within  the  time  appointed  to  G. 

and'assigns,  in  trust,  to  raise  the  100/. 

and  the  ISOOl.  by  sale  or  mortgage  of  a  sufficient  part  of  the'laixb. 
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andiiubject  to  the  aaid  charges  and  trtut,  to  his  mdson,  his  heirs, 
executors^  administrators,  and  assigns.  Held}  the  son  took  by  descent 
and  not  by  purchase.    5  M.  &  S.  li. 

2.  Devisee  to  the  heir  at  law  in  fee^  with  an  executory  devise  over 
in  case  he  does  not  attain  twenty-one  ^ears  of  age ;  held,  that  this 
does  alter  a  quality  of  the  estate  which  he  would  otherwise  have 
tf^^n  as  heir^  and  th^  he  therefore  takes  by  desQisat^^uid.ipotby 
j^jiirchfStse,    1B«&A.  5S0*  .    t    . 


1  I        ,.    )         •  •  •  •  '  ■        ■      '  k. 
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HIGHWAY. 


.  ,1.  Where  a  road  se^  out  by  commissioners  under  a  local  act*  and  ^^^ut  oopsidcr- 
,9ej|;tain  persons  only  were  by  the  act  to  use  it,  but  in  fact  it  had.  been  ^  **' 
used  by  the  public  for  many  years,  it  was  held  that  this  was  not  suf- 
ficient evidence  of  a  dedication  to  the  public,  and  that  if  it  was,  there 
being  no  evidence  that  Uie  parish  had  acquiesced  in  that  dedication, 
it  was  not  a  public  road  which  the  parish  were  bound  to  repair. 
4B,&A.  447.  .      -     ^ 

2.  Where,  in  an  indictment  against  a  township  for  non-repair  of  a  fUpainng. 
road,  the  prescription  stated  and  proved  was,  that  its  inhabitants  had 
been  immemorially  used  to  repair  all  roads  situate  within  it,  which, 
but  for  such  usage,  would  be  repairable  by  the  parish  at  large.  Held, 
that  this  places  die  township  in  the  situation  of  a  parish,  and  that  it 
is  necessary  for  the  defendants  to  show  by  evidence  some  other 
persons  in  certainty  who  are  liable,  in  order  to  deliver  themselves 
from  their  liability  to  repair.    4  B.  &  A.  75. 

'  3.  Where  a  local  turnpike  act,  after  empowering  the  trustees 
-under  it  to  take  tollsi  directed  that  the  roads  should,  from  time  to 
time,  be  repaired  by  the  trustees  out  of  the  money  arising  by  virtue 
of  the  act.  Held,  that  this  only  made  the  tolls  an  auxiliary  fund 
in  the  hands  of  the  trustees ;  and  that  the  inhabitants  of  the  township, 
#h^e  the  road  was  situate,  who  by  prescription  were  bound  to  repair 
all  roads  within  it,  were'  nevertheless  liable  to  be  indicted  for  non- 
r^r  «f  the  road.  2  B.  &  A.  179.  Hdd*  also,  that  such  inhabit- 
atvts  may,  after  eonvietion,  apply  for. motion  for  relief  against  the 
trustees  under  156. 8.  c.S4w  s.SS.  Ibid.  Held,  also,  that  iSG.  3. 
Oi  84.  S4  63.  only  i^efers  to  diversions  under  writs  of  ad  quod  damnum^ 
and  under  13  G.  3.  c.  78.  s.  19.    Ibid. 

.   4.  An  order  for  stopping  up  an  unnecessary  highway  under  SB  Stopping  up. 
G.  3.  c.  68.,  must  be  maoe  at  a  special  sessions,  and  that  fkct  must 
appear  on  the  face  of  the  order.    3  B.  dc  A  414.  * 

5.  The  18  6*  3.  c.  7S.  s.  62.  is  applicable  to  proceedings  by  order 
of  two  justices  under  55  G.  8.  c.68.  s.2.  Held,  therefore,  that  it 
is  necessary  to  give  reasonable  notice  of  the  special  sessions  at  which 
any  such  order  is  to  be  made,  to  the  several  justices  acting  and 
residing  within  the  division ;  and  that,  unless  such  notices  be  given, 
the  sessions  ought  not  to  conform  and  enrol  such  order,  even  though 
there  be  no  appeal  against  it.    2  B.  &  A.  228. 

.6.  Indictment  against  a  parish  for  non-repaiir  of  a  higbway*  Ijrioff  indictment  for 
within  it ;  plea,  that  the  innabitants  of  another,  parish  have  repai|-^d,  not  repairing, 
and  ^een  used  and  accustomed  to  repair,  and  of  right  ought  to  have 
repaired.    Heic}  iU,  fpr  the  plei^  ought  to  have  shown  a  consideration. 
5  M.  &  S.  260. 

7*  Indictment  against  the  inhabitants  of  a  parish .  far  not  repairing 
ji  road ;  plea,  that  the  inliabitants  of  a  particular  district  within  the 

parish 
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porish  have  immemorially  repaired  aU  the  roads  withm  that  diatrict, 
of  which  the  road  indicted  was  one.  Held,  that  this  plea  was  good^ 
although  it  did  not  state  any  consideration  for  the  uability  of  the 
inhabitams  of  the  district.    IB.  6c  A.  948» 


HUNDRED,  ACTIONS  AGAINST. 

Ob  the  riot  act.       1.  In  an  action  on  the  statute  52  6.3.  c.130.9  to  recover  the- 

value  of  the  premises  fdoniously  destroyed,  brought  against  the 
hundred  by  several  partners  in  trad^,  three  of  whom  being  present 
when  the  fact  was  committed,  one  only  gave  his  examination  upon 
oath,  wi&out  stating  that  to  tl^  best  of  nis  b^ef  the  others  had  no 
knowledge  of  tlie  person  who  comttiitted  the  &ct  Held^  that  that 
was  not  sufficient.    1  B.  &  A.  146. 

2.  Where  the  leader  of  a  mob^  having  iNitetvd  a  gunsnuth's  shop 
and  demanded  artns,  was  detained,  and  the  mob  theh  declared  that 
unless  he  were  released,  ther  would  pull  the  hodse  doWti,  $a\d  tfaey 
did  enter  and  break  the  windows,  window-frames,  &c.,-  imd  for  that 
purpose  used  some  of  the  arms  found  in  the  shop,  and  carried  away 
others.  Held,  that  this  was  evidence  of  A  purpose  to  demolish  the 
house,  and  that  the  owner  might  recover  against  the  hundred  a 
reparation  in  dismages  for  the  injury  done  to  the  house  itself^  and  to 
the  arms  actually  used  in  the  act  of  demolishing ;  but  that  he  was 
not  entitled  to  recover  for  the  value  of  the  artns  awar,  that  being  a 
substantive  and  distinct  felony,  and  therefore  not  withiA  the  statute 
1  G.  2.  St.  2.  c.  5.     1  B.  &  A.  487. 

9.  In  order  to  bring  an  action  against  the  hundred  on  statute 
9  G.  1.  c.  22.,  the  notice  required  by  the  statute  must  be  given  to 
some  of  the  inhabitants  of  the  hundred  before  the  plaintiff's  exarain* 
ation  on  oath  is  delivered  to  the  magistrate^    I  B.  ^  B.  64% 


On  the  black 
act. 


INCLOSURE. 

Commiasionen.       1.  Where  commissiotiers  by  an  indosure  act  y^Yti  impowered  (inirr 

alia)  to  make  roads,  and  to  defray  the  expehcis  by  a  rate  on  the  seve* 
ral  proprietors,  and  they  executed  then*  itw^rd  as  to  the  allotments 
before  the  roads  were  completed,  or  sufficient  funds  were  raised  for 
that  purpose.  Held,  that  mey  might  afterwards  make  a  ease  to  de- 
fray the  expence  of  compledng  the  roads.     1  B.  &  A.  82. 

2.  The  determination  of  the  commissioners  under  an  inelosure  act, 
as  to  the  boundaries  of  a  parish  to  be  inclosed,  is  not  conclusive  of 
the  fact  as  to  what  were  the  boundaries  antecedently  to  such  deter- 
mination.   4  B.  &  A.  462. 
Appeals  3.  In  an  appeal  agaiiiEft  An  hitWi\it€' et  a  llighwtry  by  virtue  of  a 

againftt.  writ  o£  ad  quod  damnum,  the  nociees  required  by  the  SS  6;  S.  c.  68. 

must  be  given,  and  a  notice  to  the  party  interested  is  not  aione  suffi- 
cient.    1  B«  &  A.  373. 

4k  An  inelosure  act  gave  to  the  party  Aggrieved  a  right  of  appeal 
for  any  things  done  in  pursuance  of  that  act,  of  of  die  recited  ^enend 
inelosure  act,  in  giving  to  the  comnfissiOMr  Md  to  the  parties  con- 
cerned ten  day's  tfotice  in  writing.  Notrce  of  apped  agaitist  an  order 
ascertaining  its  boundaries  between  two  townships,  wa^  served  on  the 
commissioner,  but  not  on  ttelady  of  the  manor,  who  was  a  party  ma- 
terially concerned  in  the  question.    Held,  that  Ae  notice  was  tnstd&- 

16  cient, 
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cient,  idtbough  tbc  general  iuclosure  aoe  authorised  the  coQimis- 
«ioner  to  ascertmn  tne  boundaries  between  the  aeveral  parishes}  and 
^ve  a  right  of  apneal  on  giving  notice  to  the  commissioner.  1  B.  ^ 
A.  630. 

5.  Certavi  refefees  w^e  ordered  by  act  of  parliament  to  ascertain  Construction  of 
the  amount  of  a  3FearIy  cor«  renta  ana  the  court  of  Quarter  Sessions  ><*tutei. 
was  ordered  to  depl;^re  the  amount*    The  referees  having  made  their 
report  to  the  cquttof  Qv^rter  Sessiou,  the  court  ordered  it  to  be  filed. 
Held,  that  it  was  no  declaf atioa  by  the  court  of  Quarter  Seieerions, 
of  the  am^ui^t  of  the  corn-rent.    1  o.  &  B.  4(60. 

6..  By  the  eeneval  inclosure  act,  the  legal  title  to<  m  aUotnsieKt  is  not 
acquired  u^tu  tijte  exequlioo  and:  proclaination  of  the  commi^iaiDber*s 
ava^d*  And  where  a  local  act  directed  that  the  commissionersy 
by  notice^  nught  cau^  all  righta  of  common  to  he  extinguished, 
and  might  then  allot  the  waste  land  amongst  the  proprietorsi  and  that, 
the  owners  mjight  fence  their  allotments^  after  they  had  beea  marked, 
etaked  out,  and  cq^rmed,  and  before  the  signing  of  the  award;  and 
might  also,  within  three  months  before  the  execution  of  the  awud^ 
sell  and  convey  their  interest  in  the  allotments,  the  commissioners 
being  thereby  authorised  to  allot  to  the  purcbaaera;  and  the  latter 
after  the  execution  of  the  award»  to  hold  the  aUotedlanda  in  such 
manner  as  the  Tender  would  have  done  if  there  had*  been  no  sale;  pro* 
vided  that,  where  the  allotments  were  copyhold,  that  the  deed  should, 
be  enrolled  in  the  court  rolls  of  the  manor,  and  that  the  purehaaer 
should  be  admitted  tenant  thereto  at  the  same  time  as  the  other  allot- > 
tees  of  copyhold  lands,  viz.  afler  the  execution  of  the  award.  Held, 
that  this  authority  to  enclose,  and  so  to  enjoy  in  severalty,  and  the 
power  to  sell  and  convey,  might  well  (considering  the  language  in 
which  that  power  was  given)  be  enjoyed  and  exercised  wimout  the 
legal  seizing  of  the  land,  and  that  therefbre  these  provisions,  not  suffi- 
ciently countervailing  those  of  the  general  inelosure  act>  the  legal 
freehold  did  not  pass  to  the  allottee  till  after  the  execution  and  pro* 
clamation  of  the  award*    2  B.  &  A.  171. 


IKGQBPOREAJL  PROPERTY. 


The  occupier  to  a  mill  may-  maintain  an  actioA.for  forcing  back  Title  to. 
water  and  injuring  his  mill,  although  he  has  not  employed  it  precisely 
in  the  same  state  for  twen^  years;  and  therefore  it  was  holdento  be 
no  defence  to  such  an  action  that  the  occupier  hadi  within  a  few  years,  * 
erected  in  his  mill  a  wheel  of  different  dimensioiis,  but  requiring  less 
water  than  the  old  one,  thoush  the  declaration  stated  ike  plaintiff 
to  be  possessed  of  a  mill,  without  aUegiikg-it  to-  be  an  ancient  mill. 
1  B.  &  A.  258. 


INDICTMENT, 


1.  The  statute  9  and  10  W;  3.  c.  82.  has  not  altered  the  common  Indictdb^e 
law,  as  to  the  offence  of  blasphemy,  but  only  given  a  cumulative  offimoe. 
punishment.    It  is  dierefora  still  an  ofenpe  at  the.  commoo  l^w  to 
publish  a.Ua^phemous  libel.    8.  B,  &  A.  161.. 

2.  It  is  not  lawful,  to  publish  a  correct  acco.uot  of  .the  .proceed/* 
ings  in  a-  court  of  justice,  if  such  an  accQUPl;.  cpjoytaJM  ma^c 
or  a  scandalousi  blaqpbemous^  or  iodecent  naturi^,  S.B«.di  A». 
1€7. 

3.  Plea 
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INFORMATION,  CRIMINAL.       tADWKBi. 

8.  Plea  that  prisoner  had  been  acquitted  on  an  bdicttii««t  far 
murdcfru^  a  child  by  administering  a  certain*  deadly  poison;  to  wit, 
oil  of  vitriol,  and  by  forcing  the  child  to  take  dnnk,  and  swallow 
down  a  large  quantity  of  the  said  oil  of  vitriol,  knowing  it  to  be  tt 
deadly  poison,  whereby  the  child  became  sick  and  d&tempered  in'Ae 
body,  and  by  diat  siclcness  languished  and  died*  Held  a  good  b«r  t0 
an  indictment  (first  count)  for  murdering  the  same  child,  by  admii^- 
terine  a  large  quantity  of  oil  of  vitriol,  and  forcmg  the  child  to  I^E^ 
into  nis  mouth  and  throat  a  large  quantity  of  the  said  oil  Df  vitriaf, 
knowing  that  the  said  oil  of  vitriol  wofdd  occasion  the  death  ,^  lUt'^ 
child,  whereby  he  became  disordered  in  his  mouth  and  thnAt,-'at&& 
by  the  disorder,  choaking,  suffocating,  and  strangling,  occasioned 
thereby,  languished  and  died ;  (second  count)  for  murdering  the  child, 
by  administering  a  certain  acid  called  oil  of  vitriol,  and  forcing  the 
child  to  take  a  large  quantity  of  the  said  acid  into  his  mouth  and 
throaty  by  mefems  whereof  he  became  disordered  m  bis  tifbuth 
and  throat,  and  incapable  of  swallowing  his  fdbd,  and  df^'^T 
the  inflamation,  injury,  and  disorder,  occasioned  thereby,  t  B.'d^' 
A.  473-  ^         .   I.  .*.  .. 

4.  Where  a  defendant  was  convicted*  of  a  libel,  which  on  Ute'  fae^* 
of  it  purported  to  have  been  written  in  consequence  of  his  havhig' 
read  a  statement  of  facts  in  different  news-papers,  an  affidavit  that  he 
did  read  such  statements  in  such  news-papers,  may  be  received  id 
mitigation  of  punishment,  but  an  affidavit  that  the  facta  contain- 
ed in  those  statements  were  true  is  not  admissible.  4  B.  d:  A. 
314. 


Relative  to 
ecmtracts  by. 


INFANT. 

In  an  action  on  a  bill  of  exchange  against  the  acceptors,  where 
the  payee  and  first  indor^er  was  an  infant,  the  jury  having  found  a 
verdict  for  the  plaintiffs  on  evidence  that  the  defendants  knew  when 
they  accepted  it  that  the  payee  was  an  snfimt,  and  that  he  had  in  fact 
indorsed  the  billi  before  they  accepted  it,  the  court,  under  those 
circumstances,  (it  appearing  also  that  the  defendants  had  been  in  the 
practise  of  raisteg  money  on  similar  bills)  refused  to  disturb  the  ver- 
dict by  granting  a  new  trial,  applied  for  on  the  ground  of  the  1^;ai 
objection.  That  an  infant  could  not  by  his  indorsement  give  cur- 
rency to  a  bill  of  exchange,  but  they  refrained  from  giving  any  c^i* 
nion  on  the  effisct  of  it,  tf  brought  before  them  on  a  case  more  free 
from  imputation*    4  Price,  300. 


Coninoii. 


■<       'r* 


INFORMATION,  CRIMmAt. 


11': 


1.  Where  only  circumstances  of  strongs  suspicion  are  stated  in  affi- 
davits, on  which  a  rule  for  a  oriminal^  informntton  is  moved,  it  is  not 
sufficient  unless  the  deponents. also  had  their  ^belief  that  the  party 
against  whom  the  appniatiott  is  made,'  acted  feoetx  corrupt  motives. 
3  B.^  A.  582.  *j  -      f  ^  y    ' 

.    S«  'Whef  e  a  (nrimitikl  Information  is  applied  for  against  a  rSw^traii^ 
^he:^catktti^(lr'lhe  court  is'  not,  whether  tlie  act  done  be  '^foundoa  .. 
investigation  to  be  strictly  right  or  not,  but'  whether  it .  proceeded 
froor  sn  imjust,  oppreKdive/  or  cdrrupt  motive/  (amongst  whidi  fear 
and  fayour  are  generally  incltided,)  or  from  mistake  dr  error  only.  In 

the 
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the  latter  casey  the  court  will  iipt  grant  the  rule.  Seccndly,  in  the 
inyestigationof  a  charge  of  felony  before  a  magistratei  an  attora^  i»: 
only  9a  a  matter  of  courtesy  peroiittedy  but  |iag  no  r^ght  to  be  pce^ 
sent,  i^or  can  he  comment  on  the  evidence  fio  as  to  ^ply  the  lair  to  it, 
unless,  he  be  requested  by  the  magistrate  to  give  his  opinion  and.  ad-i  ^ 
vice  upon  the  case*    3  B.  &  A.  432. 

3,  Tb^  court  will  grant  a  criminal  infonnation  for  publishing  in.  a 
newspa^r.  a  statement  of  the    evidence  given  before  a  coroner's 
jury  4ccopiD|uued  by  the  comments,  although  the  statement  be  cor«^  . 
rect,  and.  the.  party,  has  no  malicious  motive,  in   thepublicMion* 
lB.&Ar379'  .  .  .  f 


t  i 


INNKEEPER. 

1«  A.hpuse  of  public  entertainment  in  Zoffi/on/ where  beds,  provi-.  Who  is. 
8ionsy.4^  aiff^  funiishedl  for  all  persons  paying. for  the  same,  bat 
which  was  merely  called  a  tavern  and  cofl&e  house*  and  was  not  ire" 
quented  by  stage  coaches  and  waggons  from  the  country,  and  ^diich  • 
had  no  stabl<ps  belonging  to  it,  is  to  be  considered  an  iqn»  and  the 
owner  is  subject  to  the  liabilities  of  inn-keepers,  and  has  a  lien  on  the .. 
goods  of  his  ffuest  for  the  payment  of  hia  bill,  and  that  even  where, 
the  guest  did  not  appear  to  have  been  a  traveller*  but  one  who 
had  previously  residea  in  furnished  lodgings  in  Ltm4im*    3  B.  ^  A* 
^3. 

2.  In  such  a  case,  the  court  refused  to  set  aside  the  inquisition,  on 
the  ground  of  the  damages  being  excessive,  1000/.  having  been 
awarded  by  the  junr  to  the  plaintiff,  although  the  parties  were  in  a 
moderate  sphere  T>f  life.    5  Frice,  641. 


INQUIRY,  WRIT  OP. 


It  M  sufficient  notice  of  a  plaintiff's  intention  to  appear  before  the '  Notice  nUtife 
sheriff  by  counsel,  on  the  execution  of  a  writ  of  enquiry,  that  the  to. 
plaintiff's  attorney  inform  the  attonsiey  for  the  defendant  of  such  in- 
tention.   Had  there  been  no  intimatioa  of  sudi  an  intention,  the  de- 
fendant  should  have  apdiied  to  the  sheriff  to  put  off  the  execution  of 
the  writ  of  enquiry.    Evidence  may  be  given  on  auch  an  oe^^ion  '• 
(where  the  action  is  for  seduction)  for  the  defendant  visited  al  th^  ' 

Slaintiff's  house  for  the  purpose  of  payine  his  addresses- to  the  ' 
aughter,  with  an  intention  of  marriagpe.    Onttniotian  toset'^ide  Ofiettiiiff  it 
the  inquisition,  on  the  ground  of  inadmissible  evidence  having  been  aiids. 
received,  and  allowed  to  go  to' the  jury,  the  court  considered  them- 
selves bound  by  the  sherir^^  minutes  {yeR6ed  bj  Wy  aSdavit)  of  the 
evidence  which  had  been  offered.    5  Price,  641. 


1 1 


.,...,„..,  IJtfSOLVENT.  DEBTOR^    ..!'..,...<  ..t..   . 

•entmg  the  peUtion.,  4,ti.*A.522..         .,    ,„ „      ~     ,~^ 

2.  ApphoitioMfor  diadiarge  of  in8olvenjt.d#^t<wino».»«*ejniitoi 
oeRire  the  nsmg  of  the  court.    5Frioe,  6M»- 

3.  A 
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Fnrni  what  de- 
nuuds  dis- 
charged. 

Mode  of  en- 
forcing the 
rights  of. 

OfsuiUby. 


Relative  to  the 
tgnee« 


Statutes. 


S.  A  plea  ci  cKschMrffe  tmAer  the  ioiolTeiit  deMor's  act  w  no  bar  to 
an  actipn  of  trespass  lor  mesne  profits,  even  thougb  incurred  before 
the  diseliarge.    S  B»  &  A.  407. 

4u  A  certificate  obtained  in  Newfimndhndt  imder  the  49  6.  S. 
C.27.  »^S.t  does  not  entitle  the  defendant  to  be  £sdiar^|ed  on 
entering  a  common  appearancCi  bat  most  be  pleilded  m  bar.' 
1  B.  &  B.  IS. 

5.  An  insolvent  debtor  having  petitioned  die  insolvent  court  to  be 
discharged  under  the  act,  a  cr^tbr  care  notice  of  his  intention  to 
oppose  him  on  the  ground  that  the  debt  was  ftaudalendy'  contracted ; 
to  induce  the  latter  to  withdraw  his  opposition,  the  insolvent  agreed 
to  execute  within  three  days  after  his  discharge,  a  warrant  of  attcn*- 
nev  for  the  debt,  and  in  the  mean  time  to  give  a  promisory  note  of  a 
third  person  for  the  amount^  which  was  to  be  dehvered  up  on  the  ex- 
ecudon  of  the  warrant  of  attorney.  The  insolvent  was  discharged 
and  the.  waitant  oi  atlomey  was-  executed  on  die  delivery  up  of  tbe 
note.  Hie  court  set  aside  die  wammt  of  attorney,  and  the  judgment 
entered  uf  thereon,  on  theground  diat  the  agreement  on  wtiicn'diey 
were  founded  was  contrai^  to  the  policy  of  the  insolvent  act,  in  as 
ranch  as  it>  enabled  die  crecutor  to  taxe  to  himself  a  laree  pordon  of 
the  future  eifects,  which  the  legidature  intended  to  be  oistribated 
amongitall  the  creditors.    4  B.  &  A.  691. 

6.  £ntnes  in  the  minute  book  of  the  quarter  sessions  for  Londonj 
that  «/••  T.  was^a  prisoner  (on  a  day  certain)  fbr  debt  in  the  Fleet' Pri- 
soUf  and  was  discharged,  and  that  C.  was  chosen  assignee  of  his 
estate,  togedier  with  proof  of  the  assignment,  and'diatj;  T.  took  the 
oath prescribedby  the  51  G.  S.  c.  125.  (insolvent  act)  uponbemgdis- 
charged,  were  held  sufficient  to  support  the  dde  of  C,  clainiing  in 
ejectment  as  assignee  of  die  estateof  JiT,  under  diesatd'act,  without 
proving  that «/.  T.  was  a  prisoner  on  the  day  mendoned  in  the  said 
act.   5M.  &S.  72. 

7.  A  prisoner  under  an  attaohment  for^contMipt  for  non-payment 
of  costs  pursuant  to  an  award,  may  be  brought  up  at  the  suit  of  the 
prosecutor,  in  order,  to  malfiehdm  deliver  in  aeohoiide  of  his  eftets, 
under  the  compulsatory  clauto^in  aMute  S£ 6b  2.  c« %6.  The  court' 
considered^  the  SS;  Qw  &.  c  5.^  aa  incavpontod  with  the  52  G.  2. 
8  TaunC  57. 


Natun  of  the 


OfiasDimMS 
void  and 


INSUftA^fGB. 


h  Where  the  memorandum  far  charter-  stated  onc^  half  of  the 
frcfigbt  to  be' paid  in  eashr  oa^  ualoadhighand'  rigbl  delivery,  aad  the 
remainder  by  biU-oB'X«o9MlMi,m  four*  montha'  date,  aadtfaenr,  after- 
CQntainiag  sdpuladons  fov^  unloading,  disdiargii^,  demurrage,  &c. 
added,  **  the  captain  to  be  supplied  i^th  cash  for  the  ship's  use^**  and 
in  pursuance  of  the  last  stipuladon,  the  master  drew  a  bill  on  the 
freighters  which  waa.  duly  accepted  and  paid*  Held,  that  this  was 
not  to  be  considered  as  a  payment  of  freight  in  advance,  but  as  a 
loan  to  the  owner  of  "the  ship^  and>  that  (theahip  havina  been  lost  on 
her  homeward  voyage)  the  freighters  had  no  insurable  interest  in 
SttchbilL    4fB.StA.SSQ^ 

2»  Upon  a  {KiUqr^eAwted  \i^ft6t  the  dedaradon  of  Var  by  America^ 
but  before  it  was  Imown  in  Endandy)  in  which  it  was  not  stated  in  the 
poliB^^  noK  cofittmottleaiedHo  the  tinderwriter  that  the  assured  was  an 
American  aubjeoti  and  the  loss  happened  in  con^e^ence  oPa  s^Mire 

by 
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by  the  Americaa  governnent  for  a  forfeiture  for  the  breach  of  tbeir 
non-importation  act.  Held,  that  the  action  could  not  be  maintained 
even  after  the  war  had  terminated.  '4  B.  &  A.  423. 

•3.  Policy  of  insurance  from  Para  to  New  Yorkf  trith  leave  to  call 
at  any  of  &&  Windward  and  Leeward  Islands  on  the  passage,  and  to 
discharge,  exchange,  and  take  on  board  the  whole  or  any  part  of  any 
cargo  at  any  port  or  places,  particularly  at  all  or  any  of  the  Windward 
and  Leeward  Islands,  without  being  deemed  any  deviation.  Held,  on  this 
policy,  the  ship  having  proceeded  to  two  of  the  Leeward  Islands  for 
a  purpose  wholly  unconnected  with  the  voyage,  that  it  was  a  deviation, 
and  vitiated  the  insurance.    4  B.  &  A.  72. 

4.  A  licence  for  the  exportation  of  gun-powder  was^  granted  on  the 
petition  oi  A»B.  an  behalf  of  himself  and  others,  on  condition  that 
the  merchant  exporter  should  give  a  certain  security  tiierein  men- 
tioned ;  A'  B.y  the  manufacturer  of  the  gun-powder,  sold  it  to  C.  2>. 
and  contracted  to  deliver  it  free  on  board  a  ship.  Held,  that  the 
condition  of  this  licence  was  not  complied  with  by  A.  B.*s  giving  the 
required  security,  he  not  being  the  merchant  exporter  within  the 
meaning  of  the  llcenoe.    4  B.  &  A*  184. 

5*  Where  a  ship  had  sailed  from  Ehineury  on  her  voyage  home,  six 
hours  before  the  owner,  who  followed  in  another  vessel  on  the  same 
day,  and  having  met  with  rough-  weather  on  his  passage,  arrived  first, 
and  then  caused  an  insurance  to  be  eifected  on  his  own  ship :  Held, 
that  these  circumstances  were  material  to  be  communicated  to  the 
underwriter,  and  that  it  was  not  sufficient  to  state  merely  that  the 
ship  insured  was  *<all  well  at  E.  on  the  26th  July,"'  the  day  of  her  sailing. 
IB.  &  A.  672. 

&  A  policy  on  freight,  at  and  from  the  ship's  port  of  lading  at «/.  Coaiiniccionof. 
to  her  port  of  discharge,  with  leave  to  call  at  intermediate  ports, 
beginning  the  adventure  on  Uie  goods  from  the  loading  as  aforesaid, 
with  leave  to  discharge,  exchange,  and  take  on  board  goods  at  any 
port  she  may  call  at,  without  being  deemed  a  deviation,  covers  the  ^ 
freight  of  goods  loaded  at  an  intermediate  pent,  and,  therefore,  where 
the  ship  having  sailed  with  a  cargo  loaded  at  •/.,  was,  during  the 
voyage,  east  on  shore  at  an  intermediate  port,  and  lost  a  part  of  her 
cargo,  Mid  took  on  board  other  goods  at  that  port  to  complete  her 
careo,  and  arrived  at  her  port  of /lischarge,  and  earned  freight: 
Held,  that  the  assured,  who  had  abandoned  to  the  underwriter,  upon 
intelligence  of  the  loss,  and  had  assured,  and  had  adjusted  with  him 
as  for  a  total  loss,  was  liable  to  the  underwriter  for  the  freight  of  that 
part  of  the  cargo  loaded  at  the  intermediate  Port,  after  deducting  the 
expences  atlenlant  upon  procuring  the  said  freight.    5  M.  &  S.  6. 

?•  In  an  action  on  a  policv  on  a  ship,  by  which,  amongst  other 
risks,  the  underwriters  insured  against  fire,  and  barratry  of  the  master 
and  narineta,  they  are  liable  for  a  loss  by  fire  occasioned  by  the  neg- 
ligence of  the  master  iind  auriners.  2  B.  &  A.  73.  Held  also,  that 
Where  the  assared  had  onoe  provided  a  sufficient  crew,  the  negligent 
nbsenoe  af  all  the  crew  at  the  time  of  the  loss,  was  no  breach  of  the 
in^lied  warranty  that  the  ship  should  be  properly  manned.    Ibid. 

8«  A  transport,  in  government  services,  was  insured  ibr  twelve 
moikths,  during  which  die  was  ordered  into  a  dry  harbour,  the  bed  of 
which  ^  was  hard  and  uneven,  and  on  the  tide  having  left  her,  she 
receif«d  daaMge  by  taking  the  ground.  Held,  that  this  was  a  loss  by 
«  peril  of  thesea.    2  B.  ft  A.  SI5. 

9«  Poli4nron  ship  for  four  months,  at  and  firora  a  jHaee  to  any  p<Rt 
or  porta  whaftaoever.    HeU^  that  an  op^  rettditertd  (being  Ae  usual 
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'  place  of  loading  and  unloading,)  was  a  port 'within  the  meaning  of  diis 
policy.    2  B.  &  A.  460. 

10.  The  captain  of  a  Spanish  ship,  m  order  to  prevent  ii  qtumtify 
of  dollars  ^om  falling  into  the  hmids  of  an  enemy,  by  trhom  he  was 
about  to  be  attacked,  threw  the  same  into  the  sea,  and  -waf'tmnicdi^ 
ately  ailerwards  captured.  Held,  in  an  action  upon  a  poliby  of 'in- 
surance upon  Spanish  property,  subscribed  by  British  undefwritert, 
who,  at  the  time  of  effecting  the  policy,  knew  fhat  the  asMflsd^^nfte 
Spaniards,  and  that  Spain  was  at  war  with  the  fftatii^to^#ltiwa^A(a 
capturing  vessel  belonged,  that  this  was  a  loss  by  jettiifln,^  tliaill<ti6M 
in  the  policy  of  insurance  signifying  any  throwing  overbotot'^df  Uie 

'  cargo  for  a  justifiable  cause ;  seconmy,  that  if  was  a  Ibss  by  Umariia^ 

and,  thirdly,  if  not  by  jettison,  in  the  strictest  sense,  that  ibwaS'^Mtf^ 

thing  of  the  same  kind,  and,  therefore,  camewkhiatlie'WdfdB)-'^aH 

♦     other  losses  and  misfortunes."     S  B.  &  A.  998.  •  •  J/iro  •• 

Wftrranty.  1 1 .  Where  a  vessel,  being  under  the  conduct  of  a  pilot>  inyuigi» 

a  harbour,  took  the  ground,  in  the  ordinary  course  or  navlgatkAfy  am 
aflerwards,  being  moored  at  a  quay,  on  the  ebb  of  the  lideyitQ4»lDtiht 

f  round,  fell  over  on  her  side,  and  was  injured,  and  her  earg(>daaiagiai$ 
[eld,  that  this  was  not  a  stranding,  for  which  the  insurer  w«is  liafcie^ 
1  B.  &  B.  888.  '      ^ 

Toullon.  12.  A  loss  of  voyage,  for  the  season,  by  perils  of 'lhe«ea,  m  sat 

a  ground  of  abandonment  upon  a  policy  on  goods,  with  a  cAailaa  af 
warranty,  free  from  average,  &c.  where  the  cargo  is  in  safety  and'  tuA 
of  such  a  perishable  nature  as  to  make  the  loss  ot  voyage  a  lo«a  of 
the  commodity,  although  the  ship  be  rendered  incapable  m  proceed* 
ing  in  the  voyage.     5  M.  &  S.  47- 

13.  A  ship  received  considerable  damage  from  tempeatuois  «ea^ 
ther,  and  the  crew,  completely  exhausted,  deserted  the  illip  on  th^ 
high  seas,  for  the  mere  preservation  of  their  lives,  and  the  shfp'iras 
then  taken  possession  of  by  a  fresh  crew,  who  suceeded  in  vxmductiBg 
her  safety  into  port.  Held,  that  such  desertion- of  tha  bnew  HAvAt 
of  itself  amount  to  a  total  loss ;  and,  secondly,  that  the  ship  h^tiag 
been  sold  under  the  decree  of  the  admiralty  court,  to  pay  the 
and  it  not  appearing  that  the  assured  had  taken  any  tneana  to  ^ 
such  sale,  tnat  they  had  no  right  to  abandon,  and  thait  there 
more  than  a  partial  loss.  2  B.  &  A.  51S. 
AbMidonmeiit.        l^.  If  one  of  several,  jointly  interested  in  a  cargo,  effects  an  m* 

surance  for  the  benefit  of  all,  he  may  give  notice  of  abandonmeDt  fo 
all.    5  M,  dr  S.  47. 

15.  The  assured  are^  bound  to  give  notice  of  abandonment  at  the 
earliest  opportunity ;  notice  given  five  days  after  they  received  intei» 
ligence  of  the  loss,  was  held  too  late.    5  M.  &  S.  47* 

16.  An  abandonment  to  the  underwriter  on  ship  transfers,    ttm 
freight  subsequently  earned,  as  incident  to  the  ship ;  therefore, 
ship  and  freight  were  insured  by  separate  sets  of  underwritera^ 
the  ship  being  a  general  ship,  was  captured,  and  ^ip  and 
were  abandoned  to  the  respective  underwriters,  who  paid  each 
loss,  and  the  ship  being  re-captured,  performed  her  voyi^e* 
earned  fVeight,  which  was  received  by  the  defendan^ibr  tke 
those  who  were  legally  entitled  thereto.    Held,  that  the  ui 
on  ship  was  efatitW  to  recover.    5  M.  &  S.  79. 

Premium.  17.  MTiere  a  licence  was  obtained,  and^ insurance  eftctad 

to  Hullf  on  goods  the  produce  of /2t»Wa,  on  board  a  ^wadidr  4 
the  ship  saOed  three  days  before  the  letter j  direeting  llie  Ik 
be  obtamed,  reached  the  agent^  the  letter  having  been  ddaifed  hj 

16 
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contraiy  winds  beyond  the  usual  time,  and  the  licence  wa^  obtained 
two  days  aflerwards,  and  the  insurance  effected  subsequently  to  that ; 
Held,  that  though  the  voyage  was,  in  its  inception,  illegal,  being 
contrary  to  12  Car.  2.  c.  18.  s.8.  neyertheless,  the  assured  might  re- 
'  coyer  back  the  premium.    5  M.  &  S.  122« 

1 8.  The  defendant  Bf  with  other  underwriters,  subscribed  in  August  Adjiutment. 
1814|  a  policy  on  hides.     The  ship  was  captured,  and  the  plaintiffs 
abandoned  to  the  underwriters,  and  claimed  a  total  loss.    Shortly 
sfterwards,  -the  ship  was  re-captured,  and  all  the  underwriters,  in 
October  1814j  adjusted  a  salvage  loss,  deducting  short  interest,  to 

64/.  18f.  8(C^.  per  cent.,  save  the  defendant,  who,  in  February  1815, 
indorsed  on  the  policy  as  follows :  ^<  Adjusted  3S/.  per  cent,  on  ac-~ 
count,  upon  my  subscnption  to  this  policy,  until  the  account  of  the 
proceeds  of  the  goods  insured  can  be  made  up,  when  a  final  loss  is  to 
be  paid,  to  the  same  amount  as  by  the  other  underwriters,  and  if  the 
same  exceed  SS/.  per  cent.  Mr.  B,  to  pay  the  excess ;  if  short,  Mr.  H. 
(the  insured)  to  return  the  difference. '  Held,  in  assumpsit,  on  this 
policy^  that  this  was  a  conditional,  not  an  absolute  adjustment,  and 
that  the  plaintifis,  not  having  proved  their  compliance  witli  the  con- 
ditions, were  not  entitled  to  recover.    8  Taunt.  119. 

19.  An  insurance  broker  is  only  entitled  to  receive  payment  for  Broker, 
the  assured,  horn  the  underwriter,  in  money,  and,  therefore,  a  custom 

to  set  off  the  general  balance,  due  from  the  broker  to  the  underwriter, 
in  the  settlement  of  a  particular  loss,  is  Illegal.    4  B.  &  A.  210. 

90.  The  plaintiff,  resident  abroad,  ordered  ^.,  his  correspondent 
here,  to  effect  an  insurance  on  his  account.  A,  was  in  the  habit  of 
employing  the  defendant  as  his  broker,  to  effect  insurances  on  his 
own  account,  and  for  his  correspondents  abroad,  and  instructed  him 
to  effect  this  insurance,  but  did  not  mention  the  plaintiff's  name ;  th^ 
plaintiff  paid  the  amount  of  the  premiums,  280/.,  to  A.f  bjut  that  fact 
was  not  known  to  the  defendant  at  the  time  of  effecting  the  insurance* 
A*  was  indebted  to  the  defendant  in  21,000/.,  including '  the  amount 
of  the  premiums,  and  in  the  course  of  the  next  year,  paid  the  -de- 
fendant 53,000/.,  but  incurred  further  debts,  so  as  always,  throughout 
the  year,  to  have  a  balance  in  favour  of  the  defendant,  to  a  greater 
amount  than  the  sum  due  for  the  premiums.  The  defendants  received 
385/.  from  the  underwriters,  on  the  loss,  and  passed  the  same  to  A.^s 
account.  Held,  that  the  defendant  had  no  general  lien,  and  that  the 
particular  lien  was  discharged,  as  the  defendant  must  be  considered 
as  having  been  paid  the  amount  of  the  premiums.  If  a  broker,  having 
a  lien  on  a  policy,  part  with  it,  his  lien  revives  on  re-possession. 
8  Taunt.  149. 

21.  A  policy  delivered  to  an  insurance  broker  for  the  purpose  of  Undemnier. 
settling  a  loss,  is  adjusted  by  the  underwriter,  payable  at  a  montli. 

The  broker  charges  the  underwriter,  in  account,  for  the  loss,  and 
transmits  to  the  assured  an  account,  in  which  he  states  himself  to  be 
a  debtor  for  the  amount  of  the  loss,  and  for  the  balance  of  that 
account,  the  assured  draws  a  bill  upon  the  broker,  which  the  latter 
accepts,  but  does  not  pay.  The  underwriter's  name  never  having  been 
struck  off  the  policy,  it  was  held,  that  he  was  not  discharged.  4  B. 
&  A.  395. 

22.  A  ship  insured  at  and  from  a  port,  sails  on  her  voyage  in  an  un- 
seaworthy  state,  in  conseouence  of  having  a  greater  cargo  than  she 
could  safely  carry.  The  defect  is  discovered  before  any  loss  accrued, 
and  part  of  the  cargo  is  discharged,  and  a  loss  subsequently  accrues, 
in  no  degree  attributable  to  her  having  been  overladen  in  the  early 

3B  2  part 


740  *  INTEREST.  [Addbkda. 

part  of  her  voyage.  Held,  that  the  underwritera  were  liable  for  such 
loss.  2  B.  &  A.  32a  The  vessel  having  smled,  and  put  back  to  the 
Dawns^  and  then  sailed  again,  and  laboured  and  strained  much  from 
being  overloaded,  and  then  put  back  a  second  time ;  vtA  upon  an  ap- 
plication to  the  underwriters  for  liberty  for  the  •hip  to  co  into  port,  to 
discharge  part  of  the  cargo,  it  was  omy  communicated  to  them  that 
the  ship  was  too  deep  in  tlie  water.  Held,  that  as  the  subsequent 
loss  had  not  in  any  degree  arisen  from  her  having  so  strained  and  la- 
boured, the  communication  of  that  fact  was  immaterial,  and  that  the 
communication  made  was  quite  sufficient*  Held  also,  that  the  m 
morandum  giving  such  liberty,  did  not  require  a  new  stamp.    IbidL 


INTEREST. 

On  afimuuiM        ^'  Interest  allowed  on  affirmance  of  a  jud^ent  for  the  balance 
of  juilgiiient.      due  from  a  banker,  on  account  of  money  deposited  with  him  (it  beiitf 

the  custom  of  the  bank  to  allow  interest),  but  at  the  rate  only  whic£ 
the  bank  were  accustomed  to  allow.    8  Taunt.  250. 

2.  Interest  allowed  on  affirming  in  an  action  or  breach  of  covenant 
for  non-payment  of  an  instalment  of  the  purchase*money,  althou^ 
there  be  an  express  engagement  that  interest  shall  be  paid  only  00 
one  instalment.    5  Price,  529. 

S.  On  a  judgment  recovered  against  bankers  for  a  balance  doe 
from  them,  of  money  deposited  in  their  bank  by  a  customer,  the  court 
will  on  affirmance  order  the  interest  to  be  added  to  the  damages, 
where  the  custom  of  the  bank  is  to  allow  it.  But  they  will  make  the 
order  for  interest  after  the  same  rate  only  at  which  it  was  the  uaoage 
of  the  bank  to  allow  it  to  their  customers.    5  Price,  BQ6. 

4.  The  court  of  error  will  not  allow  interest  on  affirmance,  00  an 
action  on  recognizance  of  bail,  on  the  ground  that  the  original  was 
on  a  promissory  note,  the  bail  being  only  liable  for  the  sum  sworn  to 
and  cost.    6  Price,  S36. 

5.  Interest  allowed  on  the  affirmance  of  a  judgment,  in  an  action 
for  breach  of  covenant  for  non-payment  of  purchase-money  on  the 
whole  sum  recovered  below,  and  from  the  date  of  the  judgment 
below,  notwithstanding  an  express  agreement  between  the  parties, 
that  part  only  of  the  sum  recovered  should  bear  interest.  8  Taunt. 
245. 

On  tho  scdoD         6-  Declaration  on  debt  for  800/.  on  a  covenant  (in  a  mortgage 
fbr.  deed,  for  securing  payment  on  a  future  day,  certain  of  that  sum  and 

.  interest)  that  the  defendant  would  pay  the  said  sum  of  800£^  with 
interest  on,  &c. :  with  breach  that  he  did  not,  nor  would  pay  the  aaid 
sum  of  800/.  on,  &c.  Held  good,  on  special  demurrer,  although  there 
was  no  averment  that  the  interest  had  been'  satisfied  or  that  the  plam- 
tiff  abandoned  his  claim  thereto.    4  Price,  282. 

7.  A  principal  sum  secured  by  deed,  and  the  interest  stipulated  to 
be  payable  thereon,  are  two  distinct  sums,  and  not  one  entire  sum, 
ana  either  may  be  sued  for  independently  of  the  other.  4  Price, 
282. 

8.  Interest  is  not  a  part  of  the  debt  secured  by  mortgage,  but  rather 
sounds  in  damages,  although,  simblCf  it  may  be  sueoT  for  in  debt. 
4-  Price,  282. 
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JUDGE. 


Ifi  actions  of  trespass  and  false  imprisonment,  the  question  of  rea-  Proiinoo  ot, 
tfonable  and  probable  caus^  for  the  apprehension  of  the  plaintiff,  can- 
not be  left  to  the  jury.    8  Taunt.  182. 


JUDGMENT. 

1.  Jtidgneiit  signed  after  a  summons  for  further  time  to  plead  is  When  ngnBd. 
retuitiable»  »  irreffular.    2  B.  &  A.  355. 

2.  Judgment  of  nonpros  nnist  be  signed  within  twelve  months  of  Of  nonpros. 
the  relura  of  the  writ.    S  B.  &  A.  271. 

Ss.  A  dcfeodant  is  not  entitled  in  this  court  to  judgment  as  in  case  As  in  case  of  • 
of  a  nontiiil,  if  the  plaintiff  (having  given  notice  of  trial  for  the  next  nonsuit. 
If  liki>  after  thst  in  which  issue  is  joined)  do  not  proceed  accordingly, 
but  countermaod  his  notice.     5  Price,  187.     Rule  to  show  cause 
Iberelbre  discharged  on  a  peremptory  undertaking.  Ibid. 

4*  Where  a  cause  was  set  down  for  the  sittings  in  term,  and  made 
a  remaned  to  the  sittings  after  term  by  consent,  the  defendant  may 
move  for  judgment  as  m  case  of  a  Mon8uit9  if  the  plaintiff  afterwards 
witb^w  the  record.    2  B.  &  A.  709. 

5«  In  showinir  cause  against  a  rule  for  judgment,  as  in  case  of  a 
Doatutt,  an  affi&vit  that  the  plaintiff  did  not  proceed  to  trial  accord- 
ing to  notice,  in  consequence  of  the  absence  of  a  material,  need  not  > 
name  the  wttaeas.    8  Tlmnt.  )04». 

6.  Rule  for  jndgnent  as  in  case  of  a  sronsnit  for  not  proceeding  to 
tmtif  after  issue  joined  (obtained  in  the  next  term  as  it  may  be  in 
this  court)  and  notice  of  trial  given,  and  countermanded^  the  plaintiff's 
attoraey  voinntavily  (altbou^^  too  late,  if  it  had  been  an  ordinary 
case)  giving  a  pdremplory  lUidertaking  to  proceed  at  the  next  assizes, 
^kdmgedy  and  without  costs,  on  its  bemg  shown  as  cause,  that  a 
anrious  domestic  nnsfortune  had  prevented  the  plaintiff's  solicitor 
Ivem  proeeeding  to  trial*  7  Price,  551.  The  vduntary  undertaking 
ao  given,  however,  nnst  be  afterwards  made  a  rule  of  court.  Ibid. 

7.  Where  the  rule  foY  judgment,  as  in  case  of  nonsuit,  is  discharged 
on  the  phnitiff 's  peremptory  undertaking,  no  sufficient  reason  having 
been  given  far  not  proceeding  to*  trial  pursuant  to  notice,  the  defend- 
ant is  entitled  in  tins  court  to  the  costs  of  the  application.  6  Price, 
202. 

S^  A  rule  (sbtatned  by  the  plaintiff  for  judgment^  as  in  case  of  a 
nonsui^  being  made  absolute  generally  with<Mit  costsi  applies  only  to 
An  costs  of  &e  inotion,  not  the  costs  of  the  suit.    7  Pnce,  709. 

9*  This  court  will  set  aside  a  judgment  founded  on  an  usurious  secu-  of  settlngjudg- 
'  rity,  without  compelling  the  daeMaent  to  repay  the  principal  and  in-  menu  aside. 
terest.  4B.  &  A.  92. 


JURY. 

I.  In  stfildng  a  special  jury,  the  coroner  is  not  bound  to  take  th^  Special  jury. 
jurors  afr  they  occur  upon  the  sheriff's  books,  but  is  to  make  a  selectioiH 
and  w^re  lie  had  madtt  such  seioetien  impar tially,  the  court  refused 
to  cancel  the  list  of  the  persons  so  selected.     1  B.  &  A.  199« 

3  B  3  3.  A 
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Oficnces  by* 


ChalleQging. 


2.  A  rule  for  a  special  jury  might  be  served  sufiBciently  early  to 
enable  the  opposite  party  to  strike  Uie  jury  before  the  day  of  trial,  and 
therefore  where  the  rule  was  served  at  6  o'clock  on  the  evening  pre- 
ceding the  day  fixed  for  the  trial,  it  was  held,  that  the  cause  was 
properly  tried  by  a  common  jury.    2  B.  &  A.  400. 

S.  Upon  the  trial  of  an  indictment  for  a  misdemeanor  which  con- 
tinued more  than  one  day,  the  jury,  without  the  knowledge  or  consent 
of  the  defendants,  separated  at  night.  Held,  that  the  verdict  was 
not,  therefore,  void,  and  that  it  formed  no  ground  for  granting  a  new 
trial :  it  not  appearing  that  there  was  air^  suspicion  of  any  improper 
communications  having  taken  place.    2  B.  &  A.  462. 

4.  The  master  of  the  crown  office,  in  nominating  the  jmy,  selected 
the  names  of  the  jurors,  and  did  not  take  them  by  chance*frcmt  the  free* 
holder's  book ;  he  also  took  those  only  whose  names  had  the  addition  of 
<<  esquire,"  or  some  higher  degree :  and  included  some  persons  who 
were  in  the  commission  of  the  peace.  Held,  that  in  so  aoing  be  was 
perfectly  right.  He  also  included  in  his  nomination  some  person  who, 
as  a  grand  juryman,  had  found  the  indictment,  and  persisted  in  his 
opinion  as  to  their  sufficiency,  unless  the  crown  would  consent  to 
abandon  them,  which  was  done,  and  others  were  then  sobstitated  in 
their  places.  Held,  that  he  was  wrong  in  his  opinion,  but  that  there 
was  no  ground  for  presuming  partiality.    4  B.  &  A.  471  • 

5.  No  challenge  can  be  tiucen  either  to  the  array  or  to  the  polls, 
until  a  full  jury  have  appeared  ;  and  therefore  where  the  challeogea 
are  taken  previously,  they  are  irregularly  made :  the  disallowing  or  a 
challenge  is  not  a  ground  for  a  new  trial,  but  for  a  venire  de  novOf  and 
every  challenge  must  be  propounded  in  such  a  way  as  that  it  may  be 
put  at  the  time  upon  the  nisi  prius  record,  so  that  the  adTerse  party 
may  either  demur,  or  counterplead,  or  deny  the  matter  of  challenge, 
in  which  last  case  only,  triers  are  to  be  appointed,  and  therefore 
where  the  challenges  were  not  put  on  the  record,  the  defendantsVere 
held  not  to  be  in  a  condition  to  ask  the  opinion  of  the  court  as  a 
matter  of  right  upon  their  sufficiency.    4  B.  &  A.  471* 

6.  There  can  be  no  challenge  to  the  array,  on  the  ground  of  min- 
differency  in  the  master  of  the  crown  office,  he  being  uie  officer  (tf  the 
court  expressly  appointed  to  nominate  the  jury.  The  only  remedy 
in  such  a  case  is  to  apply  to  the  court  by  motion  to  appomt  aome 
other  officer  to  nominate  a  jury.    4  B.  &  A.  471* 

?•  The  sheriff's  officer  had  neglected  to  summon  one  of  the  twenTf- 
four  special  jurymen  returiied  on  the  pannel.  Held,  that  this  was  no 
ground  of  challenge  to  the  array  for  unindifferency  on  the  part  of  the 
sheriff.    4B.&A.471. 

8.  It  is  not  competent  to  ask  jurymen  (whether  special  jurymoi  or 
talesmen)  if  they  have  not  previously  to  the  trial  expressed  opinions 
hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  ctallenge 
to  the  polls  on  that  ground,  but  that  such  expressions  mutft  be  proved 
by  extrinsic  evidence.    4  B.  &  A.  471* 


Jurisdiction  ofc 


JUSTICE  OF  PEACE. 

1.  A  justice  of  peace  has  authority  to  issue  his  warrant  for  the 
arrest  ofa  party,  charged  with  having  published  a  libel ;  and  upon  die 
n^lect  of  the  ^party  so  arrested  to  find  sureties,  may  commit  him  to 
prison,  there  to  remain  till  he  be  delivered  by  due  course  of  law.  1 
B.&B.  548. 

2.  The 
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<  2,  The  acts  of^a  justice  of  the  peace^  who  has  not  duly  qualified,  are  - 
nf^  absolutely  void)  au^  therefore  persons  seizing  goods  under  a 
warcant  of  distress,  signed  by  a  justice  who  had  not  taken  the  oatlis  at 
tk^  ^ei^eral  sessions,  nor  delivered  in  the  certificate  required,  are  not 
trespassers.    3  B.  &  A.  266. 

.  t3v  Whjsre  the  statifte  of  labourers  gives  a  magistrate  jurisdiction  to  .Order  of. 
exaowe  upon  oath  any  servant,  &c.  and  to  make  order  for  payment 
c^  wages  to  such  servant,  and  a  magistrate,  in  his  adjudication  on 
t^  act,  avers  a  complaint  made  on  oath,  it  is  not  competent  in 
>  r^pt^vin,  for  taking  the  plaintiff*s  goods,  for  the  plaintiff  to  plead  in  bar 
of  a  cognizance  made  under  a  warrant  of  distress  and  sale,  founded  . 
qa  Ih^t  adjudication,  that  the  servant  did  not  duly  make  oath  before 
the  magistrate^  that  the  sum  claimed  was  justly  due  to  him  for  wages. 
Nor  can  he  plead  that  the  sum  claimed  was  not  due.  Where  a  raagis- 
t^ate  hw  competent  jurisdiction,  and  adjudges,  and  on  refusal  to  pay, 
issues  a  warrant  of  distress  and  sale,  the  goods  taken  under  it  are  not 
replevisable.    Dictum  per  Richardson  J.     1  B.  &  B.  57. 

..  4.  In  the  notice  required  to  be  given  to  persons  within  the  24  G*  AcUon  agaiiut. 
^,c.  44»  of  actions  intended  to  be  brought  against  them,  it  is  not  ne- 
oessary  to  name  all  the  parties  meant  to  be  included  in  the  action,  or 
to  express  whether  the  action  is  intended  to  be  joint  or  several, 
5  Price,  168. 


LANDLORD  AND  TENANT. 


1..A  lease  of  coal  mines  reserved  a  royalty  rent  for  every  ton  of  Rdati?eto 
9^s  raised,  and  contained  a  proviso  that  the  lease  should  be  void  to  !«»«  and  to 
^intents  and  purposes,  if  the  tenant  should  cease  working  at  any  }Jnj^^^,| 
time  two  years.  After  the  working  had  ceased  more  than  two  years,^  tenant. 
Cbe  lessor  received  rent :   Held,  that  a  tenancy  from  year  to  year,  was 
Bot.  hereby  created,  for  the  lease  was  not  waolutely  Voia  by  the 
cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor,  and  that 
b^- might  .avoid  the  lease  upon  any  cesser  work,  commencing  two 
y^acs  before  the  day  of  demise  in  the  ejectment.    4  B.&  A.  401. 
. .  2»r  Held  also,  that  by  55  G.  3.  c.  184.  s.  49.  the  commissioners  of 
stamps  are  authorized  to  stamp  letter,  of  administration  de  bonis  non 
on  security  given,  and  without  payment  of  the  duty,  as  well  in  cases 
where  the  duty  has  been  paid  on  the  original  letters  of  administration 
,as  when  such  fetters  of  administration  have  been  originally  stamped  on 
credit.    Ibid..       .  ' 

3.  The  owner  of  the  fee  granted  to  A,  his  partners,  fellow  adven- 
turers, &c.  free  liberty,  to  dig  for  tin,  and  all  other  metals  throughout 
certain  lands  therein  aescribed,  and  to  raise,  make  merchantable,  and 
dispose  of  the  same  to  their  own  use,  and  to  make  additions,  &c.  ne- 
cessary for  the  exercise  of  that  liberty,  together  with  the  use  of  all 
waters,  and  watercourses,  excepting  to  the  grant  or  liberty  for  drivr  * 
ing  any  new  addition  within  the  lancb  thereby  granted,  and  to  convey 
any  watercourse  over  the  premises  .granted  habendum  for  21  years ; 
covenant  by  the  grantee  to  pay  one-eighth  share  of  all  ore  to  the 
grantor,  and  all  rates,  taxes,  &c.  and  to  work  effectually  the  mines 
during  the  term,  and  then,  in  failure  of  the  performance  of  any  of  the 
covenants,  a  right  of  re-eytry  was  reserved  to  the  grantor.  Held,  that 
this  deed  did  not  amount  to  a  lease,  but  contained  a  mere  licence  to 
dig  and  search  for  minerals,  and  that  the  grantee  could  not  maintain 
an  ejectment  for  mines,  lying  within  the  limits  of  the  set,  but  not  con- 

3  B  4  nccted 
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nected  with  the  workinM  of  the  grantee.  2  B.  ft  A.  7M.  Tlie 
grantee  commenced  workmg  the  mines,  but  after  some  tbne  diaeontt- 
nued,  not  beineprevented  by  the  want  of  water,  or  any  other  ioerits- 
ble  accident.  The  grantor,  after  some  lapse  of  time,  Terbally  mitho* 
rized  other  persons  to  dig  for  ore  throughout  part  of  the  land  descift* 
ed  in  the  deed,  and  met  those  persons  on  part  of  the  land,  imd  pointed 
out  the  boundaries  within  wh;ch  they  were  to  exercise  tke  liberty^ 
and  himself  subsequently  entered  into  a  mining  adyenture  with  otiier 
persons,  and  was  carried  on  within  the  limits  &scribed  in  the  indcn^ 
ture,  and  afterwards  in  consideration  of  the  surrender  of  the  first 
grant,  and  of  certain  pajrments,  demised  the  premises  to  a  lessee  for 
twenty*one  years,  and  upon  the  execution  of  this  lease  the  origiiial 
deed  was  delivered  up,  but  there  was  no  surrender  in  wriUng.  Held, 
that  these  acts  amounted  to  a  re-entry  by  the  grantor,  inasnmdi « 
unless  referred  to  the  exercise  of  that  right,  they  would  be  hOU  <l£ 
trespass  by  him.  Ibid.  A,  demised  premises  to  B,  ibr  one  year 
certain.  It  was  agreed  that  after  the  expiration  of  that  yeary  ^e 
tenancy  should  expire  on  three  months'  notice  being  given  by  A*  Tbm 
agreement  contained  no  clause  of  re-entry.  B,  entered  and  took 
receipts  for  the  rent  fhmi  A,,  first  in  his  own  name  alone,  and  afterwarda 
in  the  names  of  himself  and  two  others,  who  were  his  partners.  After 
three  years'  possession,  he  received  a  notice  to  quit  from  i^.^  alone: 
tield,  that  A.  might  recover  on  his  own  demise  in  an  action  of  ^ect- 
ment,  the  notice  to  quit,  A,  alone  being  sufficient  to  determine  the 
tenancT.    8  Taunt.  241. 

4.  To  entitle  joint  tenants  to  recover  in  ejectment  against  a  tenant, 
from  year  to  year,  the  notice  to  quit  must  be  signed  by  all  the  joinl 
tenants  at  the  time  it  is  served,  but  if  the  notice  be  given  by  an  agent 
it  is  sufficient  if  his  authority  be  subsequently  recognized ;  and  there- 
fbre,  where  such  notice  was  given  by  an  agent  under  a  written  antfao- 
rity,  which  at  the  time  of  the  service  of  the  notice  had  been  signed 
only  by  some  of  the  several  joint  tenants,  but  afterwards  was  aigned 
by  all  others :  held,  that  the  subsequent  recognition  was  sufficient  to 
give  validity  to  the  authority  from  the  beginning,  and  that  the  notice 
to  quit,  was  therefore  sufficient.    3  B.  &  A.  689. 

5.  llie  defendant,  in  1799i  agreed  to  take  the  premises  foraeven- 
teen  years,  at  a  yearly  rent,  and  entered.  In  1813,  fiie  plaintift 
contracted  to  sell  the  tee  to  A;  who  thereupon  bought  from  the  fle* 
fendant  the  residue  of  his  term,  and,  without  the  assent  of  the  pbin- 
tifiy  put  in  a  new  tenant,  who  occupied  for  two  years.  The  contritct 
for  sale  of  the  fee  was  then  rescinded:  held)  that  the  planttflb  were  e»* 
titled  to  recoyer  from  the  defendant,  in  an  action  for  use  and  occupa- 
tion, the  rent  from  1813,  to  the  end  of  the  original  term,  aatfaefe  had 
been  no  surrender  in  writing  of  his  interest,  and  as  the  plaintiA  had 
not  assented  to  the  change  of  tenancy.    8  Taunt.  270. 

6.  A  lease  by  the  warden  and  poor  of  an  hospital  under  die  uiip»- 
ration  seal,  made  before  the  expiration  of  a  former  lease  to  a  Icswe, 
who  then  had  only  a  part  interest  in  the  first  lease,  but  to  whom  die 
entire  interest  was  assigned  within  three  years  afterwards,  is  bindiDg 
upon  the  succeeding  warden  and  poor  of  the  hospital.  3  B.  &  A.  711* 

7.  Where  premises  had  been  let  to  B,  for  a  term  determinable  by  a 
notice  to  quit,  and  pending  such  term  C  applies  to  A^  the  landlord, 
for  leave  to  become  the  tenant,  instead  of  J7.,  and  upon  A.  cofaaenl- 
ing,  agrees  to  stand  in  ^.'s  place,  and  offers  to  pay  rent.  Held,  that 
(though  B,*a  term  had  not  been  determined  either  by  anottce  to  quit, 
or  a  surrender  in  writing)  A.  might  maintain  an  action  for  use^  and 
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oocaipatioif  against  C,  and  that  t)ie  latter  could  not  aet  op  B*%  tide  iH 
defence  to  that  action,     1  B*  &  A.  50. 

8.  A.  being  tenant  from  year  to  year,  underlet  the  premiBee  to  Bi 
and  the  original  landlord  with  the  assent  of  A,  accepted  \fi.  as  his 
tenant*  but  there  was  no  surrender  in  writing  of  A*h^  interests;  rent 
being  subsequently  in  arrear,  the  landlord  distrained'  on  JB.'a 
goooB.  Heldy  that  these  circumstances  constituted  a  valid  surrender 
of  ^.'s  interest  by  act  and  operation  oS  law»  within  the  29  Car.  &' 
C.3.S.S.    2B.  d^A.119. 

9.  Where  a  lesse  covenanted  that  he  would  at  all  timesand acasons  lUlatiTe  to 
of  burning  lime*  supply  the  lessor  and  his  tenants  with  Inne,  at  a  sti«  oontncu  and 
pulated  price*  for  the  improvement  of  their  lands  and  repair  of  their  ^^^"*°^  "^ 
nouses :  held,  that  this  was  4m  implied  covenant  also  that  he  would 
burn  lime  at  all  such  seasons^  and  that  it  was  not  a  good  defentce  to 

ecady  that  there  was  no  lime  burned  on  the  premises  out  of  wluch  the 
Mor  could  be  supplied.    2  B.  &  A.  487. 

10.  A  covenant  by  a  lessor*  to  supply  the  premises  demised 
(which  were  two  houses)  with  a  sufficient  quantity  of  good  water^ 
at  a  rate  therein  mentioned  for  each  house*  is  a  covenant  that  vuna 
with  the  land*  and  for  the  breach  of  which  the  assignee  of  the  lessee 
may  maintain  an  action  against  the  reversioner.    4  B«  &  A  266. 

11.  Covenant  for  quiet  enjoyment  during  a  term*  "  without  the  laiw* 
ful  let*  suit*  interruption,  &c.  of «/.  M.  his  executors*  administrators*^ 
or  assigns,  or  any  of  them,  or  any  other  person  or  persons  whomisoevery' 
having  or  claiming  any  estate*  or  right  in  the  premises*  and  that  free 
and  clear,  and  fredy  and  clearly  discharged  or  otherwise,  by  J.  M, 
his  heirs,  executors,  or  administrators,  defended,  kept  harmless,  and 
Indemnified  from  all  former  gifts,  grants,  bargains,  siues,  leases,  mort- 
gages, assignments,  rents,  and  arrears  of  rent,  statutes,  judgments* 
recognizances,  made  or  suffered  by «/.  M.,  or  by  their,  or  either  of 
their  acts,  means,  default,  procurement,  consent  or  privity,'^  preceded 
by  a  covenant,  that  the  lease  was  a  good  lease,  notwithstanding  any 
act  of «/.  Af.,  and  foUowedby  a  covenant  fbr  further  assurance,  by 
«/.  M.,  his  executors,  administrators,  and  all  persons  whomsoever 
claiming,  during  the  residue  of  the  term,  any  estate  in  the  premises 
under  him  or  them.  Held,  Park  J.  dissentiente,  that  the  covenant  for 
quiet  enjoyment  extended  only  against  the  acts  of  the  covenantor* 
and  those  claiming  under  hino,  and  not  against  the  acts  of  all  the 
world.     lB.&B.dl9. 

12.  A  tenant  was  bound  eitlier  to  consume  the  hay  on  the  demised 
premises,  or  for  every  load  of  hay  removed,  to  bring  two  loads  of 
manure;  on  quitting  possession  of  the  premises,  he  sold  part  of  a  rick 
of  hay,  then  left  stanaing  to  a  purchaser,  without  mentioning  his  liabi- 
lity to  bring  manure.  The  incoming  tenant  refused  to  allow  the  pur« 
chaser  to  take  away  the  hay  until  the  manure  was  brought;  after  an 
interval  of  a  month,  during  which  time  the  hay  had  been  considerably 
damaged,  the  latter  consented  that  it  should  be  removed ;  the  pur- 
chaser, however,  then  refused  to  accept  or  pay  for  the  same.  Held, 
that  although  the  bringing  on  the  manure  was  not  a  condition  {Nrece- 
dent  to  the  carrying  off  the  hay  as  between  the  landlord  and  tenant 
still,  and  aftar  the  tenant  had  quitted  possession  of  the  premises,  the 
succeeding  tenant  had  a  right  to  r^use  or  permit  the  hay  to  be  re^ 
moved  till  after  the  manure  was  brought  on*  and  that  as  the  vendor 
had  not  enabled  the  purchaser  to  remove  the  hay  in  the  first  instance, 
he  was  not  entitled  to  recover  the  price.    2  B^  &.  A.  759. 

13.  By  the  custom  of  the  couBtry*  the  outgoing  tenant  was  entitled 

to 
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Relative  to  tli« 
leaee. 


Relative  to  tlie 
assignee. 


to  ah  allowtAoe  for  fiiidate^  from'  the  tncomitig  tcoant. 
howevef  apectfied  certain  ptijmenta  to  be  made  by  the  inooiiiii^<to 
the  outgoing  tenieuit,  at  the  time  of  quitting  the  premisea,  among 
which  there  wag  not  included  any  payment  for  foldage :  held,  ihaik 
the  teitne  of  the  lease  excluded  the  custom,  and  that  throutigdiBg 
tenants  was  not  entitled  to  any  allowance  in  respect  of  foldagek  -^  -B. 
St  A.  746(.  Where  the  lease  also  provided  that  the  tenaBt  dMuid 
during  the  tenn,  fold  his  flock  of  sheep,  which  he  shouki  ke^  ma  the 
demised  premises,  under  a  penalty,  if  he  omitted  to  do  «o ;-  held, 
arguendof  that  this  amountea  to  a  coyenaat  to  keep  e  flock  of  abe^ 
upon  die  premises.    Ibid. 

14.  Where  a  party  took  seven-sixteenths  of  certaki  prsmises^  the 
whole  of  which  then  were  rated  at  the  annual  value  of  ML  and  the 
lessor  covenanted  to  pay  all  taxes  then  chargeable  on  the  preausc% 
«r  any  part  thereof,  or  on  the  yearly  rent  thmby  reserved,  and  She 
lessee  covenanted  to  pay  all  fresh  taxes,  which  nould  thercafker.be 
fthaiged  upon  the  preInise^  or  any  part  thereof:  held,  by  Bojfl^ 
and  Hdroudy  J^,  dissentiente  Abbott f  C.J.,  that  the  true  coo* 
struction  of  these  covenants  was,  that  the  lessor,  should  pay  such 
taxes  as  were  chargeable  on  the  premises  at  the  time  of  making  the 
lease,  considering  them  as  of  the  annual  value  of  seven-sixteeams  of 
85/.  and  that  the  lessee  should  pay  all  fresh  taaces,  fotraerly  cterge- 
able  as  were  occasioned  by  the  improved  value  of  the  premises  3  fi. 
&A.  647.  » 

15.  Upon  a  covenant  to  repair,  and  keep  in  repair  during  the  con- 
tinuance of  the  term,  an  action  may  be  maintained  for  breaiohes  cam- 
mittcd  before  the  term  has  expired.     1  B.  &A.  584. 

16.  A  covenant  in  a  lease,  that  the  lessee  shall  not  exercise  the  trade 
of  a  butcher  upon  the  premises,  is  broken  by  there  selling  raw  meat 
by  retail,  although  no  beasts  were  there  slau^tered.    1  1^&  A.  617. 

17.'  In  covenant  by  assignee  of  lessor  against  lessee  fior  «ent 
arrear,  an  allegation  that  the  lessor  was  posseted  for  the  ccmainder 
of  a  term  of  twenty-two  years,  commencing  on,  &c.  is  material  and 
traversable.    1  B.  &  B.  531. 

18.  An  occupier  of  lands  having  during  a  course  of  twelve  yeais 
paid  to  the  collector  of  taxes  the  landlord's  property-tax,  aad  the 
ftill  rent  as- it  became  due  to  the  landlord,  without  claiming  any  de- 
duction on  account  of  the  tax  so  paid.  Held,  that  the  oceupiercodd 
not  recover  back  from  the  landlord  any  part  of  the  property  •tax  so 
paid.    1  B.  &  A.  128. 

•  10^  Where  rent  is  paid  by  succeeding  tenants  after  an  advene  pos- 
session of  twenty-three  years»  it  does  not  amount  to  an  atooemeot, 
iihless  the  consent,  or  at  least  the  knowledge  of  the  landlord,  can  be 
shewn.    6  Price,  146. 

1  20*' When  a  party  takes  en  assignment  of  lease  by  wayof  mortgage 
astsr  security  lor  money  lent,  the  whole  interest  passes  to  him»  and  he 
becomes  liable  on  the  covenant  for  payment  of  rent,  though  be  has 
never  oceupiedi  or  become  possessed  m  fiKt.    1  Bw  &  B^  338. 

<21.  Where  A^  being  possessed  of  certain  premises  far  A'term  of 
years,  assigned  part  of  them  over  to  J3.  for  Uie'tsBida»of  has  term, 
t^lth  a  eanrenant  for  <}eiet  enjoyment,  and  i9.alterward8«ssigaed  them 
-over  to  C«  Held^  that  C,  having  beeaevioted  hf  JwS^i^the  lessor  of 
'Am  for  a  breach  of  covenant-committed  by  A»  pteviously  to  the  asaign- 
imenl  to  B^  might  maintun  .an  action  against  A*  upon  the  covenant 
for  quiet  enjoyment,  on  the  ground  that  there  was  a  privity  of  estate 
*betweon..ji4»  and  C ;  seoon&ly,  the  declaration  having  set  out  the  in- 
denture 
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denture  from  A,  to  B*y  in  which  it  wag  recited  tha^  J,  S-  by  indenture 
demised  to  A*  the  premiaes ;  and  it  afterwards  appearing  on  the  &ce 
of  the  declaration  that «/«  S.  had  entered  and  ejected  C.  from  the  pre* 
mises  for  a  forfeiture.  Held,  that  the  court  might  particularly,  after 
verdict,  presume  that  J.  S.  had  a  title  to  the  premises,  althou^  therb 
wte  no  express  allegation  of  that  fact;  thirdly,  when  part  of  the  spe- 
cial damage  laid  in  the  declaration  did  not  fall  strictly  within  the 
covenant  alleged  to  be  broken,  it  is  to  be  presumed,  after  verdsct»  that 
the  jury  were  directed  at  the  trial  not  to  take  that  part  into  their  coa-< 
siiieration.    S  B.  &  A.  ^92. 

22.  A.i  as  administrator  of  J?.,  the  lessee  of  certain  premises^  took 
potoession  of  them  on  ^.'s  death,  but  paid  no  rent,  the  premises  proved 
t»  be  unproductive,  and  after  eight  months  A.  made  a  lessor  or  verbal 
oiier  to  surrender  them*  In  action  brought  against  A.f  in  his  own 
right  for  rent  due  after  the  decease  of  B.,  held,  that  A*  was  not 
chargeable.    8  Taunt,  191. 

23k,  Where  goods  seized  under  an  extent  had  been  kept  by  the  officers  of  the  lessor's 
for  a  long  time  locked  up  on  the  premises  pending  a  reference  of  the  right  on  an 
prosecutor's  claim,  during  which  a  subsequent  arrear  of  rent  accrues  execution 
due  to  the  landlord :  the  court  refused  to  interfere  in  his  behalf,  so  ff^"f  ^ 
far  as  to  order  the  effects  to  be  sold,  and  the  rent  in  arrear  to  be  paid 
to  him  out  of  the  produce.    6  Price,  19.     Semble,  his  renxedy  is  by 
action  for  use  and  occupation  against  the  tenant,  or  case  against 
the  officer.    Ibid. 

24.  Where  a  sheriff,  with  knowledge  that  there  is  rent  due  to  the 
landlord  proceeds  to  sell  the  tenant*8  goods  by  virtue  of  a  writ  ofJi.Ja. 
without  retaining  a  year's  rent,  he  will  be  liable  for  it  although  no 
apecifie  notice  has  been  given  to  him  by  the  landlord.  3  B.  ^  A. 
645. 

.  25.  Under  the  statute  of  the  8th  Anne,  c.  14>.  the  sheriff  is  bound 
to  retain  one  year's  rent  out  of  the  proceeds  of  a  tenant's  goods  taken 
in  execution,  provided  he  has  notice  of  the  landlord's  claim  at  any 
time  while  the  goods  or  the  proceeds  remain  in  his  hands ;  and  the 
court,  upon  motion,  ordered  the  same  to  be  paid  to  the  landlord,  even 
where  the  notice  was  given  after  the  removal  of  the  goods  from  the 
pt-emises.    3-B.  6c  A.  440. 

'26«  In  an  action  against  the  sheriff  for  removing  ^oods  taken  in 
execution  without  paying  the  landlord  a  year's  rent,  it  is  not  neces- 
sary to  prove  that  a  year's  rent  is  due.  It  is  sofficiart  to  prove  the 
occupation  by  the  tenant.  It  lies  on  the  defendant  to  shew  that  the 
rent  lias  all  been  paid.  Such  a  claim  may  be  supported  for  forehand 
rent  stipulated  by  the  lease  to  be  paid  in  advance,  as  being  rent  due 
within  the  statute  of  Anne,  and  such  rent  may  be  distrained  for  by 
the  landlord,  although  he  is  aware  that  an  execution  is  about  to  be 
sent  down  at  the  sfoit  of  a  judgment  creditor.  If  a  kndlordi  who  has 
distrained  for  rent,  does  not  sell  within  the  five  days  by  arranaeaMOt 
made  between  them  and  the  tenant,  that  is  no  proof  per  4e  of  colld* 
sion.  The  jtirv  having  found  a  verdict  for  the  aefendant,  under  cii- 
euontancea'affiirding  ground  for  the  objections  so  over*ruled  in  .this 
ease,  the  court  ordered  anew  taal.    7  FVice,  69(X 

m*  The  cx>aimon:aIlegation  of  ^*  the  defendant  well  knowior  the 
premises,"  in  the  declaration,  will,  after  verdict^  cure  the  omission  of 
of  an  averment  that  the  defondant  had  notice  of  rent  being  in  arrear. 
So  held  on  a  writ  o€  error  founded  on  that  objection.  QfUBre,  whether 
any  other  allegation  of  notice  be  necessary  ? .  Ibid. 

28.  In  an  action  against  a  sheriff  for  removing  goods  seized  under 

tijieri 
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ajlerijacioi^  without  paying  the  landlord  a  year'i  rent  under  the 
statute  of  8th  Anne,  wherein  the  plaintiff  recovered  a  verdict,  the 
cooTt  refoBed  a  new  trial,  on  the  ground  that  the  goods  having  been 
afterwards  returned,  the  plaintiff  had  not  been  damnified,  because 
while  they  were  In  die  custody  of  the  law,  the  landlord  could  not  dis- 
train them.  The  want  of  an  allegation  in  the  declaration  that  the 
sheriff  had  notice  of  rent  due,  is  not  the  subject  of  a  motion  for  a  new 
tridl,  but  riiould  be  moved  in  arrest  of  judgment  7  Price,  566. 
The  improved  or  rack  rent  mentioned  in  the  II  G»  !^  c.  19.  s.  2., 
is  not  the  rent  reserved,  but  such  a  rent  as  the  lamfiord  and  tenant 
might  fidrly  agree  on  at  the  time  of  delivering  the  declaration  in  eject- 
ment, in  case  the  premises  were  then  to  be  let.  2  B.  &  A.  652. 
Of  •cdflot  hr  29.  Demise  by  lease  of  certab  lands,  together  with  the  minea  under 
Iwdkmlagdiiit  diem,  with  liberty  to  dig  for  ore  in  other  mines  under  the  surfisure  of 
iMMiit.  other  lands  not  demised,  the  tenant  fraodulently  concealed  a  declara- 

tion in  ejectment  delivered  to  him,  and  suffered  jod^ent  to  go  bv 
'     default.    The  declaration  in  ejectment  did  not  mention  mines  at  all, 
but  the  sherifl^  in  executing  the  writ  of  possession  by  the  concur- 
rence of  the  tenant,  delivered  possession  of  the  premises  demised  to 
^e  tenant,  and  also  of  thos^  mines  in  which  he  had  liberty  to  dig. 
Hdd,  that  although  the  latter  could  not  be  recovered  under  the  de- 
claration in  ejectment,  still  that  the  tenant  by  his  own  act  had  estop- 
ped himself  from  takine  that  objection,  and  that  in  an  action  for  the 
value  of  three  vears'  improved  rent  under  the  statute  of  11  G.  2. 
c.  19.,  the  landlord  might  recover  the  treble  rent  in  respect  not  only 
*     of  the  demised  premises,  but  that  of  the  mines,  in  which  the  tenant 
had  only  liberty  to  dig.    2  B.  &  A.  659. 
Otwamnmrj  3(X  Where  a  tenant  ceased  to  reside  on  the  premises  for  several 

PJ]oc«ediiig»^  months,  and  left  them  without  any  furniture  or  sufficient  other  pro- 
perty to  answer  the  year's  rent.  Held,  that  the  landlord  might  pro- 
perly proceed,  11  G.  2.  c.  19.  s.  16.  to  recover  the  possession, 
althoudi  he  knew  where  the  tenant  then  was,  and  although  the  jus- 
tices round  a  servant  of  the  tenant  on  the  premises  when  they  fint 
went  to  view  the  same.  1  B.  &  A.  369.  Held  also,  that  it  is  not  ne^ 
eessary  to  state  in  the^  record  of  the  Magistrates  proceedings  that  the 
landlord  had  a  right  of  re-entry,  although  a  right  must  exist  in  order 
tb  entitle  the  party  to  proceed  under  this  statute.    Ibid, 


LIBEL. 

In  cifil  cMo.     '    1.  The  libel  stated  in  the  declaration,  purported  to  be  a  speech  of 

couAsel  at  a  trial  of  the  plaintiff  on  a  criminal  charge,  and  it  stated, 
after  setting  out  the  speech,  that  a  witness  waa  called  and  proved  all 
that  had  been  stated  by  counsel,  and  that  the  defendant  was  imme- 
diately after  that  acquitted,  upon  a  defect  in  proving  some  matter  of 
form.  The  plea  stated  that  in  fact  such  a  speech  was  made,  and  that 
the  witness  called  proved  all  that  had  been  so  stated,  but  it  did  not 
set  out  the  evidence  or  justify  the  truth  of  the  charges  made  in  the 
counsel's  speech.  Held,  that  such  p^ea  was  bad,  inasmuch  as  a  party 
conld  not  be  justified  In  pubHshhig-the  result  of  evidence  given  in  a 
c^urt  of  ^tite,  but  must  state  the  evfdencd  itself.  4  B.  &  A 
606* 

2.  Dedaration  for  a  libel  pubKehed  in  a  newspaper,  plea  that  the 
libel  was  originally  published  in  the  H.  journal  by  J.  S.^and  that  al 
the  time  of  publication  by  the  defendant^  it  was  stated  in  such  publi- 
cation 
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cation  that  it  was  copied  from  that  newapaDer^  and  that  pursuant  tp 
statute  S8  6.  3-  c*  78»  J.  &•  had  made  an  affidavit  that  he  was  the  pub- 
lisher of  the  H.  journal,  and  still  remained  so  at  the  time  o£  publicar 
tion  of  the  libel.  Held,  that  this  plea  was  bad,  ioasmuch  as  the  pubr 
Kcation  by  the  defendant  did  not  specify  the  name  J.  S»  as  the  origir 
ni4  publisher  of  the  libel,  but  only  named  the  journal.  4  B.  &  A. 
605.  Semblef  that  even  if  «/•  S»  had  been  namea  bv  the  ddendani 
when  the  latter  published  the  libel,  such  publication  being  of  written 
slander,  could  not  have  been  justified.  Ibid.  SembU  also,  that  ^ 
repetition  of  oral  slander,  accompanied  by  a  declaration  of  the  name 
oi  the  original  authors  cannot  oe  justified^  unless  such  repetition 
be  made  without  malice,  and  upon  a  fair  and  justifiable  occasion. 
Ibid. 

S.  Declaration  stated  that  the  defendant  published  a  libel,  contains 
ing  false  and  scandalous  matters  concerning  the  plaintiff,  in  sub* 
stance  as  follows,  and  then  set  out  the  libel  with  inuendoea. 
Held,  that  this  was  bad  in  arrest  of  judgment.  S  B.  ft  A. 
SOS. 

i*.  Declaration  alleged  that,  before  the  publishing  of  the  libel^ 
a  carriage  in  which  one  E.  S.  was  riding,  was  passing  on  a  certain 
highway*  and  that  plaintiff  was  there  driving  another  oarriage,  and 
that  it  happened,  without  any  negligence,  fault  or  furious  driving  on 
the  part  of  the  plaintiff,  that  the  two  carriages  came  in  contact  toge- 
ther, whereby  the  carriage  in  which  E.  5.  was  ridings  was  overturned, 
and  the  said  E»  S.  was  injured.  The  declaration  then  proceeded  to 
allege  that  the  defendant  published  a  libel  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  accident,  and  that  allegation 
was  made  in  every  count  of  the  declaration.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  justification  to  the  whole  of  the  libel,  in 
the  first  count  of  the  declaration,  and  stated  that  the  accident  men? 
doned  in  the  supposed  libel,  was  the  same  accident  mentioned  in  the 
introductory  part  of  the  declaration,  and  that  it  was  occasioned  by 
the  careless  and  furious  driving  of  the  plaintiff.  The  defendant  then 
pleaded  a  justification  only^  as  to  part  of  the  libel  contained  in  the 
second  count,  that  the  said  E»  5.  had  been  thrown  from  a  chaise 
owing  to  the  hard  driving  of  the  plaintiff,  but  there  was  no  justifica* 
tion  as  to  the  other  part.  The  jury  found  a  verdict  for  the  defendant 
on  the  justification,  and  they  found  a  verdict  for  the  plaintiff  as  to 
that  part  of  the  libel,  to  wfaiich  no  justification  was  pleaded.  Held* 
that  the  word  **  accident,"  in  this  declaration,  meant  the  collision  of 
the  carriages  only,  and  that  the  allegation  that  that  collision  was  oc- 
casioned by  the  furious  driving  of  the  plaintifi^  was  a  separate  and 
distinct  allegation,  and  that  the  verdict  therefore  was  right.  2  B.  ft 
A.  685. 

5.  Dedaraticm  for  a  libel  concerning  the  plaintiff,  in  his  psofessioA 
as  an  attorney.  The  libel  began,  **  Shameful  conduct  of  an  attorney,!' 
and  then  proceeded  to  give  to  account  of  proceedii^  in  a  court  of 
law,  which  contained  matter  injurious  to  the  plaintiff's  profiessional 
character.  The  defendant  pleaded,  that  the  supposed  libel  contained 
a  true  account  of  the  proceedings  in  the  court  of  law.  Held,  after 
verdict  for  the  defendant,  that  the  plea  was  bad,  inasmuch  tm  the 
words,  **  shameful  conduct  of  an  attorney,,"  formed  no  part  of  the 
{iroceedingsin  the  court  of  law,  and  the  plaintiff  was  therefore  entitled 
to  judgment.    S  B.  ft  A.  708. 

6.  Quieref  whether  the  mere  writing  of  a  libel  with  intent  to  ex«  la  aimiaal 
cite  hatred  and  contempt  of  the  king's  govemaent^  bt  an  indiotabb  — 

offence, 
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oflbnce,  assuming  that  the  offifence  is  not  complete  UAtil  publicttiiMi? 
Quierey  whether  it  can  be  tried  in  any  county  but  in  that  where  the 
publication  took  place  ?  Defendant  was  indicted  for  publishing  a  libel 
m  the  county  of  L*  The  writing  was  dated  from  that  county,  and  the 
defendant  was  seen  there  both  on  the  day  of  the  date,  and  the  day 
following,  and  the  letter  was  received  by  A*  from  B,^  in  the  county 
of  M.f  open,  accompanied  with  written  directions  to  B,  to  forward 
it  to  A.  for  publication.  Quare,  whether  diis  was  evidence  to  go  to 
the  jury  of  an  actual  pubb'cation  in  L.?    3  B.  &  A.  717. 

7.  Where  an  information  alleged  that  a  libel  was  published  of  and 
concerning  the  government  of  Uie  country,  and  the  libel  did  not  in 
express  terms  charge  the  acts  to  have  been  done  by  the  government 
or  its  order,  the  court  may  take  the  whole  libel  together,  to  interprA 
it  in  the  way  in  which  ordinary  persons  would  understand  it,  and 
to  judge  from  the  whole  tenor  of  it,  whether  it  be  coming  of,  and 
concerning  the  government ;  and  the  court  having  come  to  tiiii  con- 
clusion, such  an  information  was  held  good  after  verdict,  although 
the  record  did  not  contain  any  averment  of  extrinsia  facts,  m  oraef 
to  show  that  the  libel  was  written  of  and  concerning  the  govenunent 
4  B.  &  A.  314. 

8.  Where  the  information  alleged  that  the  defendant  intending  t<f 
cause  it  to  be  believed,  that  divers  subjects  of  our  lord  the  king  had 
been  inhumanly  killed  by  certain  troops  of  our  lord  the  king,  ptibM* 
ed  a  libel  of  and  concerning  the  said  troops,  and  the  onlj  rauende 
in  the  libel  was  applied  to  the  word  dragoons,  meanine  the  said  troom 
of  our  said  lord  the  kine,  and  meaning  thereby  that  divers  liege  md< 
jects  of  our  lord  the  king  had  been  inhumanly  cut  down  and  killed 
by  the  said  troops  of  our  said  lord  the  king.  Held,  after  verdict  that 
this  was  sufficiently  certain,  without  defimng  what  particular  troops  is 
meant.    4  B.  &  A.  314. 

9.  On  an  information  for  writing,  composing,  and  publishmg  s  libel, 
in  the  county  of  Z. ;  it  appeared  that  the  defendant,  on  the  98d  of 
August,  wrote  and  composed  the  libel  in  £.,  and  that  he  was  seen  m 
L.  on  that  and  the  following  day.  On  the  24th  the  libel  was  deliver- 
ed in  the  county  of  M.,  (100  miles  off,)  by  A,  to  JB.,  being  ineloied 
in  an  envelope,  addressed  to  A.,  containing  written  directions  to  if.  to 
forward  the  libel  to  i?.,  by  whom  it  was  subsequently  published  in  M* 
The  envelope  was  open,  and  it  was  not  proved  that  there  was  on  it 
any  trace  of  a  seal  or  post>mark.  A*  was  not  called  at  the  trial  as  s 
witness  by  either  party,  nor  was  it  proved  that  he  was  a  resident,  or 
had  been  about  that  tune  in  L*  Held  by  three  justices  (diaaentiente 
Batfievy  J.,)  that  this  was  evidence  on  wh^h  the  jury  might  properly 
be  left  to  presume  that  the  libel  was  delivered  open  to  A*  in  /» 
Held  also  by  three  justices  (Bayleyy  J.  dubitante,)  that  a  delivery  at 
the  post-office  in  L,  of  a  sealed  letter,  indosmg  a  libel,  is  a  publica- 
tion of  the  libel  in  L.  vHeld  also  by  three  justices,  {BayU^y  ^^ 
dubitante)  where  a  defendant  writes  and  composes  a  libel  in  Im 
with  the  intent  to  publish,  and  afterwards  publishes  it  in  hU 
that  he  may  be  indicted  for  a  misdemeanor  in  either  county.  And 
per  totam  curiam^  where  a  libel  imputes  to  others  the  commis- 
sion of  a  triable  crime :  held,  that  evidence  of  the  truth  of  it  fe  inad- 
missible. Held  also,  where,  in  summing  Up,  the  judge  told  the  jury 
that  the  intention  was  to  be  collected  from  the  paper  itself  noless  ex- 
plained by  the  mode  of  publication,  or  other  circumstances,  and  thii 
if  its  contents  were  likely  to  excite  sedition,  &c.;  defendant  must  be 
presumed  to  intepd  that  which  his  act  was  likely  to  produce^  and  th^ 
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if  tfaflv  fowA  rach  to  be  the  intent,  he  was  o{  cmwrn^k^iw  .^  jiit^U 
Md  thttK  they  ware  to  take  She  law  from  huxi,.uaW  iliey  .w^re  sa,t^ifil4 
that,  he  was  wrong ;  that  this  was  a  correct  mocle  of  leaving  the  qm^s- 
tion  .to  the  jury  under  3^  G.  8.  c  60.  s.  1.  Qt^pere,  whether  the  writ,-^ 
ing*and  composing  of  a  libel  with  intent  to  publish^  but.not  follo^i^ed 
by  publioatian,  he  an  offence.    4  B.  &  A*  95.  • 
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LIEN. 

*'  '  ■  '-       . 

,;U.An  actual  possession  given  to  a  factor  by.  a  carrieri  by  order  of  On  the  creation 

the  shipper,  after  his  (the  shipper*s)  bankruptcy,  is  not  such  a  posses-  of  the  right. 

skm  aa  wil}  give  him  a  )ien  against  the  assignees,  although  the  gbo^s; 

were  shipped  on  account  of  the  factor,  and  bills  had  been  accepted, 

by  him  on  the  faith  of  it.     Such  an  order  rather  0]^erates  to  defeat 

ins*  clains  of  Umh  as  being  an  act  of  ownership,  exercised  by  the  bank-. 

nipt.    Nor  is  a  delivery  to  a  master  of  a  vessel  where  the  consignor 

had  wntten  to  the  consignee,  apprising  him  that  he  has  consigned  to 

him,  and  requesting  him,  on  the  faith  of  such  consignment,  to  accept 

bills  (which  he  accordingly  accepts  and  pays,)  such  a  constructive 

delivery  to  a  consignee  as  will  give  him  a  lien  aeainst  the  assignees. 

It  is  not  within  the  principle  of  die  cases,  whicli  decide,  that  an  equit*- 

able  right  will  supply  the  deficiency  of  an  actual  delivery,  in  support 

of  a  w^-founded  hen,  not  perfected  by  possession.    Letters  advising 

of  a  consignment  of  goods  to  a  party  wno  has  accepted  bills,  on  the 

fiuth  of  such  consignment,  are  not  equivalent  in  effect  to  bills  of  lading 

endorsed.    S  Price,  54»7. 

2.  A  ship-wright  has  a  lien  upon  a  ship  for  repairs.    4  B.  &  A.  Of  th«  party 
S41.  CDtidedio. 

S.  A  workman  having  bestowed  his  labour  upon  a  chattel,  in  con- 
sideration, of  a  price  ued  in  amount^by  his  agreement  with  the; 
owner^  may  detain  the  chattel  until  the  price  be  paid;  and.  this, 
though  the  chattel  be  ddivered  to  the  workmen  in  different  parcels, 
and.  at  dilferent  times;  if  the  work  done  under. the  agreement  be 
entire.  Semble,  that  where  the  parties  contract  for  a  particular  tim^ 
or-  mode  of  payment,  the  workman^has  not  aright  to  set  pp  p  claim  to 
the  possession,  inconsistent  with  the  terms  of  the  contracts  5  M»  ^ 
S.  180, 

4.  Where  the  owner  of  a  ship  having,  a  lien  on  the,  goods  until  th^  On  thedeter- 
delivery  of  good  and  approved  bHkfor  the.freight,,t€^a  bill  of  ejL*  mination  o^ 
change  in  payment,  and  though  he  objected  to  it. at  the  time,  af^r^ 
wards  negotiated  it.    Held,  that  such  negotiation  amounted  to  aoi  apn 
proval  of  the  bill  by  him  and  that  it  was  a  relinquishment  of  hia  Ji^ 
on  the  goods.    8B..&A.497.  .    i    . 
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// 


}  •  Although  a  surrender  of  a  life-estate  to  the  owner  pf  the  see  is,  s^  Sarrendcr  of 
between  the  parties,  an  extinguishment  of  the  estate  surrendered,  yc(  ^'^  estate, 
may  it  have  continuance  to  uphold  a  prior  interest  derived  under  it. 
Therefore,  where  «/•  B.  C.  having  a  lease  for  three  lives  of  a  xnanor, 
where,  by  the  custom,  tlie  copyholds  were  demiseable  by  copy  made, 
a  lea^e  for  years  by  indenture  of  a  copyhold  tenement  to  defendant's 

*  father, 
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LIMITATIONS,  STATUTE  OF.    IAddehoi. 


lathefi  and  aft^nrarda  the  estate  df  J.  B.  C.  was  torreiidered  id  the 
lord  of  the  see^  who  made  a  lease  of  the  manor  to  the  lessor  of  the 
plaintiff.  Held,  that  inasmuch  as  the  lease  to  defendant's  fiither, 
though  not  warranted  bj'  the  custom,  and  though  it  suspended  the 
copyhold  tenure,  was  nerertheless  good  to  pass  an  interest  to  him, 
the  lessor  of  the  plaintiff  should  not  avoid  tne  same  during  the  con- 
tinuance of  one  of  the  three  lives  in  the  lease  to  «/.  B*  C.  notwith- 
standing the  surrender  of  that  estate.  5  M.  ft  S»  146. 
Ttsopcratioiimi  2.  To  avoid  a  fine,  a  husband  claiming  in  right  of  his  wife,  muit 
righu  of  entry,   enter  within  five  years  after  his  title  accrues.    3  B.  &  A.  474. 


ment  of  its 
operation. 


Ill  operation  in 
rebtionlethe 
forfeiture  of  an 


Operation  of, 
lioir  avoided. 


LIMITATIONS,  STATUTE  OF. 

1.  Where  A*  under  a  contract  to  deliver  spcing  wheat,  had  dellrer* 
ed  to  B*  winter  wheats  and  B.  having  i^;ain  sold  the  same  as  spring 
wheat,  had,  in  consequence,  been  compelled,  after  a  suit  in  ScoUaml, 
which  lasted  many  year&»  to  pay  damages  to  the  vendee*  and  oAer- 
wards  Bm  brought  an  action  of  assumpsit  against  A*  for  his  breach  of 
contract,  alheging  as  special  damage  the  damages  so  recovered.  Held, 
Shat  although  such  special  damage  had  occurred  within  six  jean  b^ 
fore  the  commencement  of  tlie  action  by  B.  against  if.,  vet  that  the 
breach  of  contract,  which,  in  assumpsit,  was  the  gist  of  the  action 
iiaving  occured,  and  become  known  to  B.  more  than  six  vears  before 
that  period,  A»  might  properly  plead  actio  nan  accrevit  tnfru  les  an- 
Hos.    S  B.  &  A.  288. 

2.  The  statute  of  limitations  is  a  good  defence  to  an  actiso  by  a 
landlord  for  rent  against  one  who  had  once  been  his  tenant  from  year 
to  year,  but  who  had  not  within  the  last  six  years  occupied  tbe  pr^ 
mises,  paid  rent,  or  done  any  act  from  which  a  tenancy  could  be  in- 
ferred, although  the  tenancy  had  been  determined  by  a  notice  of 
quit.     1  B.  dr  A.  625. 

9.  Where  upon  demand  made  of  payment  of  seamen*8  raei 
accrued  during  the  Russian  embargo,  the  defendant  answered,  **  TlMt 
he  would  not  pay,  there  were  none  paid,  and  be  did  not  meantopay» 
unless  obliged;"  this  was  held  sufficient  to  take  the  case  out  of  the 
statute  of  Umitadons.    5  M.  dr  S.  75. 

4.  Where  it  was  proved  that  a  defendant  had,  after  having  denied 
the  existence  of  a  oebt  demanded  of  him,  replied  to  an  assertion  by 
the  plaintiff,  that  he  bad  documents  in  his  possession  which  would 
f^rote  it,  that  it  is  of  no  use  for  me  to  look  at  them,  for  I  bsve  no 
money  to  pay  it  now ;  the  Court  held  that  a  nonsuit,  which  had  been 
directed  on  such  a  pase,  made  and  relied  oai  by  the  plaintiff,  was  right. 
The  legal  effect  of  such  conversations,  as  to  hqw  far  they  are  to  be 
considered  as  admitting  debts  to  be  due,  or  amounting  to  promiaeato 
pay  them,  is  a  question  rather  for  the  determination  of  tbe  Court 
than  the  jury.    5  Price,  6S6. 

5.  Trespass  for  breaking  and  entering  coal  mines,  and  taking  avay 
coals ;  Plea,  in  actio  non  accrevit  infra  sex  annos  ;  to  which  the  plain- 
tiff replied  in  the  affirmative  at  the  trial,  no  evidence  was  V^^^^ 
shew  that  the  trespass  was  actually  committed  within  six  yean :  heM, 
that  evidence  of  a  promise  to  make  compensation,  made  1^  defeod- 
ant  before  the  commencement,  and  when  he  was  threatened  with  an 
action  for  taking  awav  coals,  was  not  sufficient  to  support  thia  laao^ 
by  which  the  plaintiff  was  bound  to  prot e  the  affirmirtiTe^  that  he  haj 
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a.  good  cause  of  action  within  six  years  before  tlie  commencement  of 
the  suit.    1  B.  &  A.  92. 

6.  One  of  two  joint  drawers  of  a  bill  of  exchange,  becomes  bank- . 
Tuptf  and  under  his  commission,  the  indoreees  prove  a  debt  (beyond 
the  amount  of  the  bill)  for  goods  sold,  &c.,  and  they  exhibit  the  bill 
as  a  security  they  then  held  for  their  debt,  and  afterwards  receive  a 
dividend.  Held,  in  an  action  by  the  indorsees  of  the  bill  i^ainst  the 
solvent  partner,  that  the  statute  of  limitation  was  a  good  defence, 
although  the  dividend  had  been  paid  by  the  assignees  of  the  bankrupt 
partner  within  six  years.     1  B.  &  A.  463. 

7.  Defendant  having  entered  into  a  guarantee  in  writing,  and  be- 
come liable  upon  it,  at  a  period  of  more  than  six  years ;  before  the 
commencemept  of  the  suit,  verbally  promised,  withm  six  years,  that 
the  matter  should  be  arranged ;  and  afterwards,  on  an  action  being 
brought,  pleaded  actio  non  accrevit,  S^-c.     Held,  that  the  statute  of 

Trau£  having  been  once  satisfied  by  the  original  promise,  being  in 
writing,  it  was  not  necessary,  in  order  to  take  the  case  out  of  the 
statute  of  limitations,  that  the  latter  promise  should  also  be  in  writ- 
ing.    1  B.  &  A,  690. 

8.  Assumpsit  on  a  promissory  note.  Plea,  first,  general  issue ; 
secondly,  statute  of  limitations;  but  there  was  no  plea  or  notice  of 
set»off.  It  was  proved  that  on  the  plaintiff's  shewing  the  defendant 
the  note  within  six  years,  the  latter  said,  '^  You  owe  me  more  money ; 
I  have  a  set-off  against  it."  Held>  by  Bayley  and  Holroyd^  Justices, 
(jBes^,  J.  dissentiente,)  that  that  was  not  a  sufficient  acknowledg- 
ment within  six  years,  to  take  the  case  out  of  the  statute  of  limita- 
tions.   2  B.  &  A.  759. 

9.  Where,'  in  a  deed  between  defendants  and  a  third  person,  de- 
fendants acknowledged  within  six  years  the  existence  of  a  debt,  and 
the  plaintifib  were  wholly  strangers  to  the  deed :  held,  this  was  suf- 
ficient to  take  the  case  out  of  the  statute  of  limitations.  3  B.  &  A. 
131. 

10.  A  party,  on  being  asked  for  the  payment  of  his  attorney's  bill, 
admitted  that  there  had  been  such  a  bill,  but  stated  that  it  had  been 

.  paid  to  the  deceased  partner  of  the  attorney,  who  had  retained  the 
amount  of  the  floating-  balance  in  his  hands.  QuarCf  whether  in  or- 
der to  take  the  case  out  of  the  statute  of  limitations,  evidence  is  ad- 
missible, to  shew  that  the  bill  had  never,  in  -  fact,  been  paid  in  this 
manner  ?  4  B.  &  A.  568.  Semhle^  that  such  evidence  is  admissible, 
if  at  all,'  only  where  the  defendant  states  the  debt  to  be  discharged 
by  particular  means,  to  which  he  refers  with  precision,  and  where  he 
has  designated  the  time  and  mode  so  strictly,  that  it  is  impossible  it 
could  be  discharged  in  any  other  manner  than  that  specified.    Ibid. 

11.  To  a  declaration  in  an  action,  on  the  case  founded  in  tort,  'a  Fleadlngt  rdft- 
plea  of  not  guilty  of  the  grievances  mentioned  in  declaration  within  ^^^  **• 

six  .years,  is  bad,  upon  special  demurrer.    3  B.  &  A.  448. 

12.  Declaration  in  assumpsit  stated  as  a  breach,  that  the  defendant 
did  not  diligently  and  sufficiently  make  a  search  at  the  bank  of  Eng- 
land to  ascertain  whether  certain  stock  was  standing  in  the  name  of 
certain  persons^  the  defendant  having  been  employed  as  aii  attorney 
so  to  do :  The  omission  to  search  took  place  more  than  six  years  be- 
fore, although  it  was  not  discovered  by  the  plaintiff  till  withm  the  six 
years.  Held,  that  the  statute  of  limitations  having  been  pleaded, 
that,  upon  this  form  of  declaration,  the  plaintiff  was  not  entitled  to 
recover.    On  the  discovery  being  made,  the  defendant  said  the  neg- 
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lect  arose  from  tite  omission  of  bis  clerk,  and  that  he  was  respon^ 
sible.  Held,  that  upon  this  record,  such  an  acknowledgment  was 
not  sufficient.    3  B.  &  A.  626. 


Aldermen. 


Court  of  Ro- 
quMti. 


When  it  wDt 
lie. 


When  not. 


Form  of  the 
wriu 


Return  of  the 
writ. 


LONDON. 

1 .  On  the  charter  dav  for  the  election  of  lord  mayor  g(  the  citr  of 
London,  the  business,  or  the  election  ought  to  bare  precedence  of  all 
other  matters,  and  therefore  it  is  not  lawful,  af^er  the  lord  mayor  and 
aldermen  having  retired  from  the  hustings,  to  propose  any  ot&€fr  bu- 
siness inconsistent  with  the  election,  the  discussion  of  which  mayfcif^e 
the  effect  of  putting  it  off  alt(^ether.    3  B.  &  A.  668. 

2.  The  statute  39  and  40  G.  3.  c.  KM*,  extends  to  asdgnees  df  a 
bankrupt ;  and  therefore  where  a  plaintiff,  as  assignee,  recoverefl  less 
than  5/.  the  Court  ordered  suggestion  to  be  entered  on  the  record, 
to  deprive  the  plaintiff  of  costs ;  but  defendant  having  given  notice  of 
his  intention  to  dispute  the  petitioning  creditor's  debt,  &c.  (which  Was 
proved  at  the  trial)  it  was  holden,  that  the  pl^ii)tiff  was  entitled  to  the 
costs  thereby  occasioned,  and  the  Court  ordered  a  suggestion  to  be 
entered  accordingly.     1  B.  &  A.  367. 


MANDAMU& 

«       • 

1.  Under  the  13  G.  3.  c.  63.  the  court  will  grant  ti  mandamus  to 
the  court  in  India  to  examine  witnesses  on  behalf  of  the  defendant 
in  a  civil  action.     1  B.  &  B.  519. 

2.  \Miere  a  rail-way  was  made  under  the  authority  of  an  act  of 
parliament,  by  which  the  proprietors  were  incorporated,  and  by 
which  it  was  provided  that  the  public  should  have  the  beneficial  en- 
joyment of  the  same,  the  company  having  afterwards  taken  up  the 
rail-way :  held,  that  a  mandamus  might  issue  to  compel  the  com- 
pany to  reinstate  and  lay  down  again  the  rail-way.    2  B.  &  A.  646. 

3.  The  court  will  not  grant  a  mandamus  to  a  trading  corporation,  at 
the  instance  of  one  of  its  members,  to  compel  them  to  produce  their 
accounts  for  the  purpose  of  declaring  a  dividend  or  the  profits. 
2  B.  &  A.  6^20. 

4.  The  Court  of  King's  Bench  have  no  jurisdictipn  to  grant  a 
mandamus  to  magistrates,  to  make  an  order  of  maintenance  on  a 
particular  parish.    4B.  &  A.  298. 

5*  A  writ  of  mandamus  to  a  corporation  commanding  them  topay 
a  poor's  rate,  omitted  to  state  that  the  defendants  had  no  effects 
upon  which  a  distress  could  be  levied.  Held,  that  this  was  a  fatal 
objection  to  the  writ,  and  might  be  taken  after  the  return,  or  at  any 
time  before  the  issuing  of  the  peremptory  mandamus*  QtuEre^  whe- 
ther in  such  a  ci^es,  mandamus  will  lie?    3  B.  &  A.  220. 

6.  A  mandamus  to  the  mayor  of  M.  to  convene  a  meeting  to  pro- 
ceed to  an  election,  in  order  to  fill  up  five  vacancies  in  a  select  body, 
consisting  of  fifteen  chief  burgesses.  Return  by  him,  after  statii^ 
objections  to  the  titles  of  several  i^  the  remaining  burgesses,  that 
there  were  not  within  the  borough  eight  legally  dected  chief  bur- 
gesses, by  whom  the  election  of  others  could  be  made,  and  that  fimr 
ihe  several  reasons  before  mentioDied,  he  could  not  proceed  to  such 
election.  Held,  insufficient  returi^  and  peremptory  mandamus  award- 
ed.   4  B.*  A,  496. 

MANOR. 
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MANOR. 


It  is  a  good  custom  in  a  manor,  tliat  the  steward  or  his  4cputy    Custom  of. 
should  have  the  sole  right  of  preparing  all  the  surrenders  of  copy- 
hold tenements  within  the  manor.    2  B.  &  A.  550. 


MARKET. 

An  act  of  parliament,  the  preamble  of  which  recited  the  grant  of  St«tut«, 
a  market,  .and  that  it  was  expedient  that  provision  should  be  made 
for  the  better  regulating  of  the  market,  and  for  the  more  easy  collec- 
tion of  the  tolls  and  dues  payable  in  the  market,  enacted,  *'  That  it 
.should  be  Jawful  for  the  owner  of  the  market  to  take  from  all  per- 
fH>ns  who  should  place,  pitch,  or  expose  for  sale  within  any  part  of 
the  market,  any  fruit,  &c,  all  such  tolls  as  are  usually  collected  or 
taken  within  the  said  market,  or  which  are  payable  for  or  in  respect 
of  the  same.**  Held,  that  Uie  owner  of  the  market,  although  not 
entitled  at  common  law  to  any  toll,  might,  undor  this  clause  of  the 
act,  recover  such  tolls,  as  at  the  time  of  passing  of  this  act  were 
usually  paid  in  any  part  of  the  said  market,  and  that,  although  the 
tolk  tnen  usually  paid  in  respect  of  the  same  articles  were  differont 
in  different  parte  of  the  market.    3  B.  &  A.  ^6. 


MARRIAGE  SETTLEMENT. 


L  A*  by  marriage  settlement  conveyed  certain  estates  to  trustees,  Coottmctioiior* 
with  remamder  to  ms  children  of  the  marriage,  share  and  share  alike, 
as  tenante  in  common,  and  for  default  of  such  issue,  and  if  any  of 
such  children,  there  being  more  than  one,  shall  happen  to  die  with- 
4»ut  issue  before  twenty-one,  that  in  every  such  case,,  the  share  of 
,  auch  child  should  go  to  the  survivors  as  tenants  in  common ;  and  in 
case  all  such  children  should  die  without  issue,  then  to  the  use  of 
the  settler  in  fee.  Held,  that  there  were  no  cross  remainders  be- 
tween .the  children  of  Uie  marriage,  except  in  the  case  of  a  child 
having  died  without  issue  and  under  twenty-one,  and  that  one  of 
the  cmldren  having  died  without  issue,  but  afler  twenty-one,  that  his 
share  vested  in  the  settler  and  not  in  the  survivor.     2  B.  &  A.  810. 

2.  Where  a  marriage  settlement  conveyed  an  estate  to  trustees 
for  the  use  of  settler  for  life,  then  to  the  use  of  his  wife  for  life,  and 
then  for  the  use  of  his  first  son  and  the  heirs  of  such  first  son,  and 
from  and  immediately  after  the  determination  of  that  estate  for  the 
use  of  his  second,  third,  and  all  and  every  other  son  or  sons,  and 
their  several  and  respective  heirs  ;  and  for  default  of  such  issue,  then 
to  the  use  of  all  and  every  his  daughter  and  daughters,  and  their 
heirs,  to  take  as  tenante  in  common,  and  not  as  joint  tenante,  and  for 
want  of  such  issue,  then  for  the  right  heirs  of  the  survivor  of  him- 
self and  hts  wife  for  ever.  Held,  that  under  these  limitations  the 
sons  took  successively  estates  tail  and  the  daughters  an  estate  in  fee* 
2  B.  &  A.  126. 

S.  Where  husband  and  wife  granted  to  trustees  an  estate,  of  which   Of  property 
the  wife's  fiuher  was  seised  in  fee  simple,  and  afterwards  in  the  life  li^i«  <o  tli« 
of  the  father,  they  levied  a  fine  of  the  lands  to  the  uses  of  the  settle-  ^™^  ^ 
nentf  and  the  fiitber  afterwards  die4>  leaving  the  wife  one  of  the  co- 

S  C  2  heirsssts. 
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heiressee.  Held,  that  her  moiety  of  the  estate  became  subject  to  tlie 
uses  of  that  settlement,  by  reason  of  the  fine  as  an  estoppel  againtt 
the  husband  and  wife^  and  all  persons  claiming  title  under  them.  2B. 
&A.242 


Liability  of 
m»!er  for 
tenrant's  mii- 
conduct. 


MASTER  AND  SERVANT. 


The  defendant,  a  tradesman,  was  accustomed  to  employ  his  dsugli- 
ter  to  write  his  bills  and  letters.  A  customer,  to  whom  a  bill  written 
by  the  daughter  had  been  sent  by  the  daughter,  being  advised  by 
the  plfuntifF,  that  the  charge  was  too  high,  sent  it  back ;  it  was  re- 
turned to  her,  inclosed  in  a  letter  also  written  by  the  defendant's 
daughter,  which  constituted  the  libel.  Held,  that  in  an  action  for 
the  libel,  this  evidence  was  not  sufficient  to  fix  the  defendant  Se^ 
condlv,  it  was  also  held,  that  the  daughter  in  such  case  could  not 
be  called  as  a  witness  to  prove  by  whose  directiqn  the  letter  was 
written.     8  Taunt.  42. 


Municipal « 


Qffi^araor. 


R^lat'Mre  to  fh» 
priDttr. 


MAXIMS- 

Long  established  forms  and  precedents  of  common  assurances 
adopt^  in  general  and  approvea  practice  by  conveyancers  of  ac- 
knowledged professional  sKill,  are  of  great  authority  in  the  absence 
of  decided  cases,  in  the  determination  of  questions  which  regard  the 
validity  of  the  various  legal  instruments  by  means  of  which  toe  dis- 
position of  real  property  is  usually  effected.    7  Price,  281. 


NAVY, 

A  Licence  to  C.  and  f/.  (who  were  ship  brokers  in  London^)  on 
behalf  of  themselves  and  Brilish  or  neutral  merchants,  to  load  and 
export  a  cargo  on  board  the  Russian  ship  Fortuna  from  London^to 
any  port  in  9ie  Baltic  not  under  blockade,  was  held  to 'protect  Rus- 
sian property  exported  from  this  country  on  a  voyage  to  a  Rmiw 
port,  Russia  being  at  War  with  Oreat  Britain.    5  M.  &  S.  25. 


NEWSPAPER. 


.  An  action  for  work  and  labour  cannot  be  brought  for  printing  a 
work  distributed  weekly  as  a  newspaper,  unless  the  printer  comply 
with  the  provisions  of  the  statute  38  G.  3.  c.  78.  Qiutret  whether 
.the  action  could  be  maintained  by  a  printer  of  intermediate  numbers 
(the  first  and  last  numbers  being  printed  by  another  person)  of  a 
volume  of  a  work  published  half  yearly,  if  the  name  of  the  printer 
of  the  first  and  last  numbers  at  the  beginning  and  end  of  the  volume? 
8  Taunt.  142. 


Ill  d?il 
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..   L  Where  a  legal  objection  is  taken  at  the  trial,  and  over-ruled^ 
the  judge  without  reservitig  the  point,  and  the  court  are  afterwards 
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of  opinion,  that  that  objection  was  a  good  ground  of  nonsuit^  they 
will  grant  a  new  trial  only,  and  will  not  permit  a  nonsuit  to  be  en- 
tered.    1B.&A.  252. 

•  2.  The  court  will  in  some  cases  grant  a  new  trial  of  an  ejectment, 
where  a  verdict  has  been  found  for  the  defendant,  as  where  the  les- 
sors of  the  plaintiff  have  since  the  trial  discovered,  that  they  had  con- 
clusive evidmce  of  a  material  fact,  (the  marriage  of  their  ancestor), 
which  they  failed  to  prove  at  the  trial  in  consequence  of  mistaking 
t\^  Christian  name  or  the  person  to  whom  the  ancestor  had  been 
m'ar]ried,  and  where  it  is  expected  that  they  may  be  obliged  to  enter 
to  ayoid  a  fine  intended  to  be  levied  before  a  new  ejectment  can-  be 
brought.  7  Price,  677.  But  they  will  only  do  so  on  terms  of  the 
^Qsts  of  the  former  trial,  and  the  application  for  the  new  trial  being 
fii;8t  paid.    Ibid. 

,S.  Where  a  bill  of  exchange,  which  had  been  returned  by  the 
holder,  indorsed  by  him  generally,  (who  had  received  it  from  the 
payee  endorsed  also  by  him  generally)  to  the  drawers  with  other 
oills  and  money,  in  consideration  of  another  drafl  for  the  whole 
amount,  and  which  bill  was  then  remitted  by  them  (the  drawers)  to  a 
bill  broker  under  cover  in  a  letter  addressed  to  one  of  the  firm  of  a 
banking  house,  (who  were  the  drawers,  but  who  had  not  accepted,) 
accompanied  with  orders  to  the  broker  by  the  same  letter  to  set  the 
bill  discounted,  and  to  pay  over  the  proceeds  to  the  banking  house, 
had  been  seized  by  a  sheri£P  in  possession  of  the  banking  house,  &c« 
under  an  extent,  whose  officers  received  it  from  the  post-man,  at  the 
time  of  the  arrival  of  the  letter  in  which  it  was  inclosed.  Qtuere^ 
whether,  under  such  circumstances,  the  banking  house  had  such 
a  property  absolute  or  qualified  in  the  bill  as  would  support  an  issue, 
that  such  second  indorser  was  indebted  to  the  banking  house  in  the 
amount  of  the  bill? — Note.  The  court  granted  a  new  trial  on  an  objection 
taken  to  the  verdict  especially,  found  for  the  crown  under  such  cir<^ 
cumstances,  that  the  facts  did  not  support  the  affirmative  of  such  an 
issue,  expressing  themselves  desirous  of  having  before  them  a  fuller  .    . 

state  of  facts,  but  giving  no  opinion  on  the  point  of  law.    5  Price, 
173. 

.4.  Plaintiff,  an  infant,  entered  into  partnership  with  an  adult. 
The  partners  took  a  lease  of  premises  from  the  defendant  for  the 
purpose  of  <:arrying  on  their  trade,  the  premium  for  which  lease  was 
paia  for  half  by  the  infant  in  cash,  and  the  other  half  by  bills  drawn 
by  the  defendant  and  accepted  by  the  plaintiff  in  the  joint  names  of 
himself  and  partner.  The  infant  the  day  afler  he  became  of  age  dis- 
solved the  partnership,  and  four  months  after  such  dissolution,  the 
defendant  sued  the  audit  partner  alone  on  one  of  the  bills,  accepted 
a  surrender  of  the  lease  from  him,  abandoned  his  action  and  destroyed 
the  other  bills.  Held,  that  these  facts  ought  to  have  been  left  to  Uie 
jury  to  determine,  whether  the  defendant  had  not  dispensed  with 
formal  notice  and  disaffirmance  of  the  contract,  and  that  the  plain- 
tiff had'been  improperly  non-suited.    8  Taunt.  35. 

5.  In  covenant  by  lessor  against  lessee  upon  a  lease  reserving  an 
increased  rent  for  every  acre  of  certain  lands,  converted  into  tillage, 
the  jury  by  their  verdict  having  given  damages  for  the  actual  injury 
sustained,  instead  of  the  increased  rent,  the  couct  will  not  refuse  the 
plaintiff  a  new  trial,  on  the  ground  that  the  verdict  was  consistent  > 

with  justice ;  secondly,  the  judge  having  expressly  directed  the  jury 
to  find  damages  to  the  amount  of  the  increased  rent,  the  court  granted 
the  new  trial  without  payment  of  costs.    S  B.  &  A.  692. 
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6.  The  court  will  not  diiturb  a  verdict  in  an  action  of  trespiM  to 
land  on  the  mere  ground  of  the  judge  at  NUi  Pfius^  having  direirted 
the  jury  that  the  weight  of  evidence  was  with  the  other  party,  where 
he  does  not  report  himself  dissatisfied  with  the  finding.  6  Price, 
146. 

7*  The  court  will  not  grant  a  rule  for  setting  aside  a  verdict  on  the 
affidavit  of  the  failing  party  stating  that  one  of  the  jury  waa  a  rela- 
tion of  the  successful  party,  and  that  they  were  in  habits  of  friendship 
and  intimacy  together,  and  particularizing  the  various  instances  ana 
exjpressions  on  the  part  of  uie  juryman,  of  partiality  and  prejudice^ 
which  are  detailed  m  the  body  of  the  case.    7  Price,  203« 

8.  Where  a  verdict  was  found  lurainst  a  defendant,  and  a  material 
witness  for  him  arrived  on  the  following  day,  the  court  refused  to 
grant  .a  rule  for  a  new  trial,  because  no  application  had  been  naads 
to  put  off  the  first  trial.    8  Taunt.  236* 

9.  Where  the  plaintiff  being  possessed  of  house  and  land  in  £., 
had  for  sixty  years  exercised  rights  of  common  in  IF.,  but  it  i^pear- 
ed  that  this  was  done  near  the  boundary  of  the  two  commons  of  W» 
and  £.,  which  lay  open  and  uninclosed  adjacent  to  each  other,  and 
it  also  appeared  that  the  parties  exercising  the  right  did  not  at  the 
time  know  the  exact  boundary,  and  that  plaintiff  had  on  a  previous 
inclosure  of  the  E.  common,  obtained  an  allotment  there  in  respect 
of  his  estate.  Held,  that  the  judge  was  right  in  leaving  it  to  the 
jury  to  say,  whether  the  evidence  was  refi^able  to  an  exercise  of 
the  right  in  E,  and  a  mistake  of  the  boundary,  or  to  an  exercise  of 
the  right  in  IV.    4  B.  &  A.  428. 

10.  Upon  the  trial  of  an  information  for  a  libel,  only  ten  special 
jurymen  appeared,  and  two  talesmen  were  sworn  on  the  jury.  It  is 
no  ground  for  a  new  trial  that  two  of  the  non-attending  speoal  jurj^* 
men  named  in  the  panel  had  not  been  summoned,  though  it  appeared 
that  this  fact  was  unknown  to  the  defendant  until  after  the  triaL 
4  B.  &  A.  430. 

11.  Where  the  judge  is  st<^>ped  by  a  jury  in  summine  up  in  favor 
of  one  of  the  parties,  declaring  .themselves  satisfied,  and  finding  im- 
mediate for  the  other,  it  is  good  ground  for  a  new  trial.  6  Price,  36. 

12.  The  court  will  not  order  a  party  who  is  in  prisofl  applying  for 
a  new  trial  on  the  ground  of  excessive  damaees,  having  been  given 
against  him  to  pay  the  costs  of  the  former  trial,  before  the  plaintiffs 
counsel  proceed  to  show  cause  against  the  rule«    4  Price,  307. 

13.  When  upon  setting  aside  a  verdict  for  plaintiff,  the  costs  are 
directed  to  abide  the  event,  and  then  the  plaintiff  discontinues  the 
action,  the  defendant  is  not  entitled  to  the  cosU  of  the  trial.  I  B. 
&A.566. 

14.  Plaintiff  having  obtained  a  verdict,  the  court  on  the  api^cfr- 
tion  of  the  defendant  granted  a  new  trial,  on  the  ground  that  the 
judge  had  misdirected  the  jury  in  point  of  law,  but  the  rule  of  the 
new  trial  was  silent  as  to  costs.  The  defendsint  without  going  to 
trial  gave  the  plaintiff  a  cognovit,  and  the  court  hdd  that  the  de- 
fendant was  liable  to  pay  the  costs  of  the  trial.    2  B.  &  A.  317. 

In  criBinal  is.  Where  the  defendant  has  been  acquitted  on  an  indictment  far 

^''^  not  repairing  a  road,  the  court  will  not  grant  a  new  trial,  yet  they 

will,  under  very  special  circumstances,  suspend  the  entiy  of  judg- 
ment, so  as  to  enable  the  parties  to  have  the  question  re-considered 
upon  another  indictment  with  the  prejudice  of  the  focmer  judgment. 
1  B.&  A.63. 

OFFICE 
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OFFICE  AND  OFFICER.    . 

1.  Where  at  b  corporation  meeting  for  the  purpose  of  electing  ho-  Olficc 
norary  freemen,  a  list  of  names  was  proposed,  upon  tlie  whole  of 
whom  the  vole  waa  taken  collective]  j  mstead  of  individually :  Held, 
that  such  election  was  void,  even  where  the  corporation  consisted  of 
ad  indefinite  number.    2  B.  &  A.  707. 

%  The  steward  of  a  court  baron  is  a  judicial  officer,  and  trespass  Officer, 
will  not  lie  against  him  where  his  bailiff,  by  mistake,  took  the  goods  of  . 
B.  under  a  precept  commandiag  him  to  ti|ke  in  execution  the  goods 
of  A.    2  B.  &  A.  473. 

S*  The  S7  G»  S.  c.  148.  s.  1.  by  which  the  justices  at  their  respect- 
ive petty  seasons  within  the  divisions,  districts,  and  other  places  of 
the  several  counties  of  England,  are  authorized  to  appoint  examiners 
of  weights  and  balances,  extends  only  to  such  divisions,  &c,  as  were 
krtbwn  and  recognised  at  the  time  when  the  act  passed,  and  therefore 
such  appointment  made  at  a  petty  sessions  by  two  justices  for  a  dis- 
trict, which  they  had,  without  the  consent  of  the  other  magistrates,  ' 
created  within  the  last  five  or  six  years,  was  held  to  be  illegal.  I  B. 
&  A.SSS. 


OUTLAWRY. 

1.  A  c^ias  qtuere  dausumfregit  issued  against  A.  and  B,f  with  an  Of  a  co-coo- 
«c  etiam  in  debt  upon  whicn  A.  was  arrested.  A  special  origin  in  ^^^^^r. 
debt,  or  .capias  alias  and  phirieSf  and  writs  of  exigent  issued  against 
both ;  there  was  a  supersedeas  as  to  A.f  and  exigent  returned  that  B. 
was  outlawed  on  the  23d  October,  and  on  the  l6th  November  a  de- 
ciaratlott  in  debt  was  delivered  against  i4.,  entitled  of  Ti*inity  Term, 
.averring  the  outlawry  o£  B.z  Held,  that  the  delivery  of  the  declara- 
tion was  regular;  but  that,  as  it  was  entitled  previously  to  the  out- 
lawry, it  was  wrong.  The  court,  however,  allowed  it  to  be  amended 
10  payment  of  costs..  8  Taunt.  187* 

3.  The  defendant  need  not  appear  before  he  moves  to  reverse  an  Rercnal  of. 
outlawry,  and  where  he  did  not  go  or  coptinue  abroad  for  the  pur- 
pose of  avoiding  process,  the  court  will,  on  motion,  reverse  the  out- 
lawry,  and  wder  the  recognizance  to  be  taken  in  the  alternative  ant! 
not  for  the  payment  of  the  condemnation  money  absolutely.  1  B.  & 
A.  781. 


PARLIAMENT. 


I.  A  clothier  who  contracts  with  the  colonel  of  a  r^ment  witli  House  of  Com^ 
army  clothing,  is  not  thereby  incapacitated  by  stat.  22  G.  3.  c.  45.  n^^** 
from  being  elected  as  a  member  to  serve  in  parliament.    1  B*  &  B.  25. 

2«  Upon  process  by  original  writ  against  a  member  of  parliament, 
the  summons  omitted  to  describe  him  as  having  privilege  of  parlia^ 
ment;  and  the  notice  at  the  foot  stated,  that,  in  default  of  his  appear- 
ance on  the  return-day  of  the  writ,  plaintifi  would  cause  an  fppear* 
ance  to  be  entered  for  him :  Held^  that  the  summons  waa  sufiicient*. 
SM.&  8.  321. 
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PARTITION. 


MkotlUiieout.  A*  and  ^.,  tenants  in  common,  having  agreed  to  divide  tbeir  pro- 
perty,  and  that  Blackacre  should  belong  to  A*\  the  occupier  of 
Blackacre,  who  af\cr  this  agreement  had  paid  his  whole  rent  t9  A^ 
cannot,  in  an  ejectment  brought  against  him  by  4*t  object  that-  tbe 
partition-deed  between  A.  and  B.  is  not  executed.     1  B.&^  B.  11. 


PARTNER. 

Who  art  coii&i-    .  1.  A  merchant  in  London  recommended  consignmenteto  a  merchant 
dared  M.  abroad,  and  it  was  agreed  that  the  commission  on  all  sales  of  godda 

recommended  by  one  house  to  the  other  should  be  equally  divided, 
without  allowing  any  deduction  for  expeaces.    Held,  rthattbis  w«a« 
participation  in  pront,  and  constituted  a  partnership  between  the  paD> 
ties  quoad  hoc.    4  B.  &  A.  663. 
On  Um  autbo-      2.   Semble,     A  partnership  firm  may  protect   themselves  from 
rityofonepart-  liability  to    pay  bills  accepted  by  one  in  the  name   of  ail    tkt 
nar  Co  bind  tho  ^Yml  by  notice    by  public  advertisement   in  newspapers,   proved 
""*  to  have  been  received  by  the  payee  ai^d  indorsees,  that  the  part- 

nership is  dissolved ;  althouffh  the  dissolution  has  not  appeared  in 
the  Gazette,  and  that  even  miere  the  partnership  is  not  for  a  definite 
and  limited  period,  or  might  be  dissolved  at  pleasure,  but  is  for  a  sti* 
pulated  continuing  term,  dissoluble  only  on  certain  conditions  irlticfa 
hkve  not  been  performed,  so  that  it  is  apubtful  whether  the  partner- 
ship continue  to  exist  in  point  of  law  or  not,  and  there  was  no  special 
contract  among  themselves  that  the  firm  was  npt  to  be  liable  for  the 
acts  of  individual  partners.    7  Price,  193. 

3.  Where  one  of  two  partners  makes  a  contract  as  to  the  terms  on 
which  any  business  is  to  be  transacted  by  the  firm,  although  such  bu- 
siness is  not  in  their  usual  course  of  dealing,  and  even  contrary  to  their 
arrangement  with  each  other,  and  the  busmess  is  afterwards  transact- 
ed by  or  with  the  knowledge  of  the  other  partner :  Held,  that  be  is 
bound  by  the  contract  made  by  his  partner.    2  B.  &  A.  673. 

4.  Held  also,  the  supposed  purchases  having  been  represented  to 
have  been  made  at  a  certain  rate  per  pipe,  that  A.  might  maintain  an 
action  for  money  had  and  received,  to  recover  the  specific  sums  ad» 
vanced  for  the  number  of  pipes  of  wine  accounted  for.    Ibid. 

On  tha  respon-       5.  A,  employed  B.  and  C,  who  were  partners  as  wine  and  spirit 
aibiUty  of  murt-  merchants,  to  purchase  wine  and  sell  the  same  upon  commission.     C, 
n«re  for  eacn       ^|jg  managing  partner,  represented  that  he  had  made  the  purchases, 
^'  and  that  he  had  sold  a  part  of  the  wines  so  purchase^  at  a  profit.  The 

proceeds  of  such  supposed  sales  he  paid  to  A.^  and  rendered  accounts, 
in  which  he  stated  the  purchases  to  have  been  made  at  a  certain  rate 
per  pipe.  In  fact,  C.  had  neither  bought  nor  sold  any  wine ;  the 
transactions  were  wholly  fictitious;  but  B*  was  wholly  ignorBnt 
of  that.  Upon  the  whole  account  a  larger  sum  had  been  repaid  to 
A.  as  the  proceeds  of  that  part  of  the  wine  alleged  to  be  resold  than  he 
'  had  advanced;  but  the  other  part  of  the  wine,  which  C.  represented 
as  having  been  purchased,  was  unaccounted  for :  Held,  that  B.  was 
liable  for  the  false  representations  of  his  partner,  and  that  A^  was  en- 
titled to  retain  the  money  that  had  been  paid  to  him  upon  these  ficti- 
Of suits  agun&t.  ^lQ^^  transactions  as  if  they  were  real.  2  B.  &  A.  795;^Under  a  de- 
claration containing  only  one  set  of  counts,  charging  the  defendant. 

in 
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in  his  own  right,  the  plaintiff  may  recover  one  demand  due  from  the 
defendant  indiyidually,  and  anotner  due  from  him  as  surviving  part- 
ner.    1B.&A.29. 

6.  In  an  action  against  other  partners  on  a  bill  accepted  by  o.neaii 
the  name  of  the  firm,  the  admissions  in  his  answer  filed  to  a  bill  in 
equity  against  him/  are  not'  admissible  in  evidence  against  the  rest. 
Ic  the  plaintiff  in  such  action  be  an  indorsee,  the  defendants  must 
shew  that  the  payee  had  notice  of  the  resolution  of  the  rest  of  the 
firm  to  dissolve  tho  partnership,  and  be  no  longer  answerable  for  any 
such  bills  ;  and  if  that  be  not  done,  it  is  not  sufficient  to  prove  that 
the  indorsee  had  notice,  for  he  is  entitled  to  avail  himself  of  any  cir- 
cumstance which  would  operate  in  favour  of  the  payee.    7  Price,  193. 
'  7.  A  creditor  is  entitled  to  sue  a  dormant  partner  of  his  debtor,  if  Re]ati?«  to  ■ 
unknown  te  him  to  be  so  at  the  time  of  furnishing  the  subject  matter'  Aorrauit  put- 
of  the  debt,  for  whatever  had  been  supplied  to  the  firm  during  the  °^' 
partnership.    It  is  not  an  answer  to  the  circumstance  on  which  the 
reason  of  the  rule  is  founded,  the  partnership  not  having  been  known' 
to  the  plaintiff;  that  it  might  have  been  known  to  him  if  he  had  used 
diligence,  inasmuch  as  the  defendant,  the  partner,  not  originally 
known,  had  been  a  registered  part-owner  of  the  ship  on  account  of 
which  the  goods  hadbeen  suppliedat  the  time,  because  the  register  is  not 
readily  accessible,  nor  conclusive  when  found.  None  of  the  acts  done 
bv  an  ostensible  partner,  which  are  usually  held  to  operate  to  dis- 
charge the  others,  such  as  selecting  one,  accepting  new  bills,  &c. 
will  operate  to  discharge  a  partner  not  known  to  the  creditor,  if  done 
duringthe  time  of  the  concealment  of  such  partner.    3  Price,  538. 

8.  The  joint-owners  of  a  vessel  engaged  in  the  whale  fishery  may 
sue  a  purchaser  for  the  price  of  whale  oil,  although  the  contract  of 
sale  were  made  by  one  of  the  part-owners,  and  the  purchaser  did  not 
know  that  other  persons  had  any  interest  in  the  transaction.  4  B.  & 
A.  437. 

9.  A  person  depositing  money  with  bankers,  and  t::king  their  ac-  In  reladon  to  m 
countable  receipts,  does  not,  by  continuing  to  leave  his  money  in  the  dia«>'«tion  of 
bank  after  a  dissolution  of  the  original  firm  and  the  constitution  of  P'tnenbip. 

a  new  one,  which  consists  of  some  of  the  mei^abers  of  the  old  bank 
and  of  other  persons,  discharge  the  former  partners  who  have  gone 
out,  although  he  receives  interest  regularly  from  the  new  firm,  gives 
them  no  notice,  and  continues  to  transact  business  with  them  in  the 
common  course,  and  that  for  a  period  of  four  years,  and  until  they 
become  insolvent.    4  Price,  200. 

10.  Upon  the  dissolution  of  a  pairtnership,  it  was  i^eed  between 
the  partners,  that  one  of  them  should  take  upon  himself  to  discharge 
a  debt  due  to  A,  A.  was  informed  of  this,  and  expressly  agreed  to 
exonerate  the  other  partner  from  all  responsibility.  Held,  that  those 
circumstances  did  not  constitute  any  defence  to  the  latter  in  an  action 
by  A.  against  both  partners.    3  B.  &  A.  611. 

11.  Where  one  of  three  partners,  after  a  dissolution  of  partnership, 
undertook  by  deed  to  pay  a  particular  partnership  debt  on  two  bills 
of  exchange,  and  that  was  communicated  to  toe  holder,  who  con- 
sented to  take  the  separate  notes  of  the  one  partner  for  Uie  amount, 
strictly  reserving  his  right  against  all  three,  and  retaining  possession 
of  the  original  bills :  held,  that  the  separate  notes  havine  proved 
unproductive,  he  might  still  resort  to  his  remedy  against  the  other  part- 

.  tiers,  and  that  the  taking,  under  these  circumstances,  th^  separate 

notes,  and  even  aflerwfffds  renewing  them  several  times  successively; 

did  not  amount  to  satisfiiction  of  the  joint  debt.    2  B.  &  A*  210* . 

-    PARTY- 
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PARTY- WALL. 

On  the  liability  The  assignee  of  the  lessee  of  premises  at  a  fixed  rent,  which  he 
for  theeipences  considerab^  improved  and  thereby  rendered  of  greater  annual  value, 
^'  is  not  the  owner  of  the  improved  rent,  within  the  H  G.  3.  c.  78. 

2B.  &A.467. 


Sttbjtvtoof. 


Specification. 


In  diicliam  of 
dabti.    . 


Of  money  Ikito 
court. 


PATENT. 

1.  Q,u4Bre*  Whether  a  patent  can  be  good  if  obtamed  for  a  mere 
process  to  be  carried  on  by  Known  implements  or  elements,  or  elements 
acting  upon  known  substances,  inasmuch  as  the  word  **  manufacture," 
in  21  Jac.  c.  3.  seems  rather  to  be  confined  either  to  some  new  arti- 
cle, or  to  some  new  instrument,  or  part  of  an  instrument,  to  be  used 
in  making  an  article  previously  well  known :  And  held,  that,  at  all 
events,  no  merely  philosophical  or  abstract  principle  can  answer  to 
that  word,  or  be  the  subject  of  a  patent.    2  B.  &  A.  34^. 

2.  Patent  for  <^  a  new  or  improved  method  of  drying  and  prepar- 
ing malt.**  In  the  specification  it  was  stated,  that  the  invention  con- 
sisted in  exposing  malt,  previously  made,  to  a  very  hieh  degree  of 
heat ;  but'^it  did  not  describe  any  new  nutchine  invented  tor  that  pur- 
pose, nor  the  state,  whether  moist  or  dry,  in  which  the  malt  was  ori- 
ginally to  be  taken  for  the  purpose  of  being  subjected  to  the  process, 
nor  the  utmost  degree  of  heat  which  might  be  safely  used,  nor  the 
length  of  time  to  be  employed,  nor  the  exact  criterion  by  which  it 
might  be  known  when  the  process  was  accomplished.  Held,  that  the 
patent  was  void,  inasmuch  as,  Ist,  the  specification  was  not  sufiicieDt- 
iv  precise ;  and  as,  2dly,  the  patent  appeared  to  be  for  a  different 
thine  from  that  mentioned  in  the  specification.  Held  also,  that  the 
word  malt  was  here  not  to  be  taken  in  its  usual  sense,  viz.  of  an  arti- 
cle used  in  the  brewing,  but  only  in  the  colouring  of  beer ;  that  io  the 
patent  here,  it  was  necessary  to  have  stated  the  purpose  to  which  the 
prepared  malt  was  to  be  applied,  and  to  have  saio,  that  it  was  obtained 
for  a  new  method  of  drying  and  preparing  malt  to  be  used  in  the  co- 
louring of  beer.    2  B.  &  A.  845. 


PAYMENT, 

1.  Where  a  bill  of  exchange,  pajrable  at  the  house  of  A-^  had  been 
there  presented  for  payment,  and  diahonoured*  and  the  aoceptar 
afterwards  remitted  to  A.  a  sum  of  money  for  the  purpose  of  enluins 
him  to  pay  the  dishonoured  bill,  and  also  another  of  leas  value;  ana 
A.  in  answer,  steted  the  fact  of  the  bill  having  been  dishonouiad,  bat 
added,  that  the  money  received  should  be  carried  to  the  aoeeptor*i 
account,  and  did  afterwards  pay  the  smaller  bill :  Hdd,  that  the  holder 
of  the  original  bill  could  not  maintain  an  action  against  ii^thcR 
being  no  nrivity  between  them.    S  B.  &  A.  643. 

2.  Ptoduction  of  plaintiff  of  a  rule  obtained  by  defendant  for  pay- 
ment of  money  into  court,  and  the  master's  aliocatur  6i  a  eertttn  sum 
for  co^ts,  is  sufficient  evidence  of  the  plaintiff's  election  to  take  the 
sum  paid  into  court,  and  if  he  afterwards  proceed  for  the  costs  taiel 
aqd  not  paid,  he  need  not  prove  a  previoot  demand  at  the  tiial* 
7Price,CT4. 

S.  After  payment  of  money  into  court  by  a  defendant,  in  aa  action 

brought 
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brought- against  him  oa  the  2  St  S  Edw.  6.  by  a  fiumer  of  tithes, 
he  cannot  object  to  the  plaintiff's  title  to  the  tiihes,  because  be  has 
admitted  the  plaintiff's  ngfat  generally,  and  has  reduced  the  cause  to 
a  mere  question  of  the  amount  of  the  damages.    4  Price,  58. 

4.  Payment  of  money  into  court,  genersuly  on  the  whole  a  decla- 
ration, admits  the  contract  as  stated  in  each  count,  and  a  breach  of 
it,  and  that  something  is  due  on  each  count  thereon ;  but  it  dops  not 
admit  the  amount  of  me  breach  there  stated.    2  B.  &  A.  1 16. 

5.  The  order  made  on  motion  to  pay  money  into  court,  that  the 
defendant  shall  pay  the  costs,  is  imperative  in  that  respect  in  this 
court,  and  if  not  paid  when  taxed,  the  plaintiff  may  have  an  attach- 
ment against  the  defendant  for  non^ayment,^which  process,  in  the 
exchequer  is  final,  and  in  the  nature  of  an  execution,  and  therefore 
not  baOable.  The  plamtiff  may,  however,  proceed  to  try  the  cause  if 
the  costs  are  not  paid,  as  is  his  only  course  in  the  court  of  K.  B. 
6  Price,  126. 

6.  An  action  was  brought  for  two  separate  sums  of  money,  one  of 
which,  the  defendant  offered  to  pay,  with  all  costs  to  that  time ;  the 
plaintiff's  attorney  refused  to  stay  proceedings  on  those  terms,  and 
the  defendant  paid  that  sum  into  court,  but  the  plaintiff  afterwards 
finding  that  he  ^ould  pot  support  the  action  for  the  other  part  of  his 
demand,  took  the  money  out  of  court ;  and  discontinued  the  actioq. 
The  court  allowed  the  defendant  his  costs  from  the  date  of  his  offer 
to  pay  the  sum  into  court,  and  directed  that  the  same  should  be  set 
off  against  the  plaintiff's  costs  previously  incurred.     2  B.  &  A.  776. 


PEACE,  ARTICLES  OF. 


A  justice  of  the  peace  is  authorized  to  require  surety  of  the  peace  Duntioii  of. 
for  a  limited  time,  according  to  his  discretion,  and  need  not  bind  the 
party  over  to  the  next  sessions  only.    2  B.  &  A.  278. 


PENAL  ACTION  AND  INFORMATION. 

1.  Where  an  act  of  parliament,  in  the  enacting  clause,  creates  an  Of  th«  declann 
offence,  and  gives  a  penalty  in  the  same  section,  were  follows  a  pro-  ^^  "^ 

viso  containing  an  exemption,  which  is  not  incorporated  with  the 
enacting  clause  by  any  words ;  of  reference,  it  is  not  necessary  for 
the  plamtiff,  in  suing  for  the  penalty,  to  negative  such  proviso  in  his 
declaration.     1  B.  &  A.  94*.  , 

2.  An  objection  to  a  count  in  an  information  on  the  8th  Anne,  . 
c.  7.  s.  17.  charging  that  the  defendant  was  assisting  or  otherwise 
concerned  in  the  unshipping  prohibited  and  unaccustomed  goods; 

that  it  is  a  charee  of  two  distinct  offences  by  the  same  count,  and 
therefore  bad,  either  for  duplicity  or  uncertainty;  was  not  allowed  by 
the  court,  who  held,  that  the  words  did  not  involve  two  distinct 
offences;  that  it  was  the  established  and  ancient  practice,  curtu  scac» 
eariif  so  to  charge  the  offence  in  such  informations.    4  Price,  122. 

3.  A  defendant,  who  has  been  arrested  on  a  revenue  inlbnnation  Oftiietrumii. 
filed  against  him,  and  has,  entered  into  a  recognizance  of  bail  to  ap- 
pear and  answer,  cannot  move  to  discharge  such  recognizance,  on 

the  ground  of  Uie  attorney-geneiial  not  having  proceeded  to  trial, 
according  to  notice,  till  aner  three  clear  terms  (exclusively)  have 
elapsed  met  the  time  for  which  notice  of  trial  had  been  given,  not 

after 
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after  isgue  joined.  Thus,  a  defendant  arrested  in  Michaefanas  term, 
having  given  bail  in  December,  and  pleaded  in  Hilary  term,  and 
received  notice  of  trial  for  the  subsequent  sittings,  caonot  more  it 
after  Trinity,  nor  until  after  Michaelmas  term.  6  Price,  83. 
-  4.  QjuiBrCy  whether  in  case  of  an  information  filed  by  the  attoraey- 
general,  where  the  defendant  has  put  in  his  answer,  and  the  attomey- 

Seneral  has  not  replied,  or  otherwise  proceeded  for  three  terms,  the 
efendant  may,  on  motion,  obtain  an  order  that/  he  may  go  without 
day.  A  motion  made  for  such  an  order,  was  directed  to  stand  over, 
to  abide  the  result  of  a  search  for  precedents*    6  Price,  85. 

5.  Notice  of  trial  of  information  given,  from  time  to  time,  from  the 
sittings  after  Easter  term  1818,  till  the  sittings  after  Micbaebas, 
when  it  was  given  for  the  sittings  after  the  next  Hilary  tenn,  (the 
trial  having  been  postponed  for  defect  of  special  jurvmen,)  and  the 
cause  was  not  tried  on  the  last  occasion,  on  account  of  the  absence  of 
a  material  witness  for  the  crown,  who  being  expected  till  the  list 
moment,  the  notice  was  not  then  countermanded.  Held,  a  suffideat 
proceeding  effectually  to  prevent  the  recognizance  of  bail  being 
vacated,  as  it  mav  be,  where  the  attomey-g^aeral  has  not  taken  anj 
effectual  proceedmgs  for  three  successive  terms.  7  Price,  557. 
Of  the  widrnce  6.  The  master  of  a  homeward-bound  vessel,  coming  up  the  Thams, 
in*  proved  to  have  hired  and  sent  off  a  boat  and  men,  accompanied  bj 

one  of  his  own  crew,  to  bring  away  certain  boxes  of  foreign  and 
British  glass,  lying  on  the  sands,  on  the  Essex  coast,  to  be  landed  at 
Woolwich^  which  ttiej  find,  and  bring  as  far  as  Gravesendy  where  the 
whole  is  seized  by  the  custom-house  officers ;  held,  to  be  sufficieot 
for  a  jury,  of  being  concerned  in  unshipping  foreign  glass  without 
payment  of  duty ;  and  in  unshipping  Britisn  glass  shippedfor  exporta- 
tion, subjecting  the  master  of  the  vessel  to  the  penalties  for  both  thoce 
ofiences,  although  the  whole  was  one  transaction.  6  Price,  198. 
Of  uMiid*  7-  The  court  refused,  on  cause  shewn,  to  discbarge  a  side  bar  rule, 

ments  in.  allowing  the  attorney-general  to  amend  an  information  for  penalties 

^   •  incurred  under  the  excise  laws,  on  payment  of  costs,  as  to  ten  nev 

counts  which  had  been  added,  charging  other  offences,  laid  on  da)& 
lon^  subsequent  to  those  in  the  original  information,  and  to  the  fihng 
of  that  proceeding,  and  the  issuing  of  process  thereon ;  and  although 
the  name  of  a  succeeding  attorney-general  had  been  introduced;  and 
although  the  defendant  was  served  with  process  on  the  first  informa- 
tion in  Easter  vacation,  returnable  the  first  day  of  Easter  term;  and  the 
side  bar  rule  for  aitiending,  was  not  obtained  till  the  first  day  of  the 
following  Michaehnas  term,  nor  the  information  so  amended  filed,  tin 
the  sealing  day  after  Michaelmas  term.  5  Price,  S6S. 
Of  compound-  8*  The  Statute  18  Eliz.  c.5.  which  prohibits  the  compounding  of 
ing  and  Btaying.  any  offence.  Upon  colour  of  pretence  of  process,  or  without  process, 

upon  colour  of  any  offence  against  any  penal  law,  does  not  apply  to 
any  offences  cognizable  only  before  magistrates,  and  an  indictment  for 
compounding  such  an  offence  was  holden  bad  in  arrest  of  judgment. 
J  B.  &  A.  282. 
MitocUaneous        9.  The  Court  will  not  make  an  order  that  the  witnesses  of  a  defen- 
practice  rclMi?e  dant^  claiming  goods  seized  by  the  customs,  may  be  allowed  to  insp^ 
^  them  before  the  trial  of  the  usual  information  in  remainder,  on  an  affi- 

davit of  the  party,  that  he  believes  he  shall  be  able  to  prove,  by  v^ 
witnesses,  that  the  goods  are  not  contraband,  but  were  made  in  th^ 
country,  and  for  the  most  part  by  the  witnesses,  who  were  required 
to  be  allowed  to  see  them.    4  Price,  381. 

PENAI 
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PENAL  STATUTE. 


1.  Where  a  brewer  is  liable  to  the  penalties  imposed  by  the  51  Constracdbs 
G.  3.  c.  87-  for  receiving  and  taking  into  possession  the  articles  pro*  ^' 
hibited  by  that  statute  to  be  received  into  possession  by  brewers,  it  is 

no  defence  to  an  information  founded  thereon,  that  such  brewer,  be- 
sides his  trade  of  brewer,  exercised  another  trade  (ex.  gr,  a  distiller) 
in  which  the  use  of  such  articles  be  lawful  and  necessary,  and  the 
article  was  found  on  his  distillery  premises.  An  information  on  such 
a  statute,  charging  or  ''  receiving,  and  taking  into  possession,"  is  not 
maintainable,  where  it  is  proved  that  the  act  of  receiving  was  ante- 
cedent to  the  statute,  although  the  possession  has  continued  ever 
since.    5  Price,  195. 

2.  When  a  return  to  a  habeas  corpus,  stated  that  a  vessel  with 
smuggled  goods  on  board  found  at  the  fish  market,  within  the  limits 
of  the  ancient  town  of  Rye*  Held,  that  it  did  come  within  the  24 
G.  S;  sees.  2.  c.  47-  s*  1-  by  which,  if  a  vessel  be  found  at  anchor,  or 
hovering  within  the  limits  of  any  of  the  ports  of  this  kingdom,  or  with- 
in four  leagues  of  the  coast  thereof,  with  sinuggled  goods  on  board, 
she  becomes  liable  to  forfeiture.    4  B.  &  A.  294. 

S.  In  an  action  founded  upon  the  statute  25  G.  2.  c.  S6.  by  one  of 
the  two  inhabitants  who  had  given  information,  Sic,  to  the  parish  con- 
stable of  A.  B.  keeping  a  bawdy-house,  in  consequence  of  which  A» 
B.  was  prosecuted  to  conviction,  it  is  necessary  in  order  to  entitle  the 
plaintiff  upon  such  conviction  to  recover  the  reward  of  10/.  from  the 
overseers,  that  the  prosecution  should  have  been  conducted  by  the  * 
parish  constable,  and  therefore  where  the  two  inhabitants  had  taken 
upon  themselves  to  conduct  it,  it  was  holden  that  they  were  not  en- 
titled to  the  reward,  and  that  a  demand  upon  the  overseer,  stating  the 
prosecution  so  to  have  been  carried  on,  was  insufficient  to  entitle  them 
to  an-  action  for  the  double  penalty  given  by  the  act  in  case  of  a 
neglect  or  refusal  by  the  oversee^  to  pay  such  sum  of  10/.  on  demand. 
1  B.  &  A.  694. 

4.  A  parcel  containing  bank  notes,  stamps,  and  a  letter,  were  sent 
by  a  common  carrier  from  one  stamp-distributor  to  another :  held  in  an 
action  against  the  carrier,  that  the  circumstance  of  the  letter  accom- 
panying the  stamps  was  prima  Jacie  e^dence  that  it  related  to. them, 
so  as  to  bring  the  case  within  the  proviso  of  the  42  G.  3.  c.8Us.6.  which 
enacts,  that  the  prohibition  to  send  letters  otherwise  than  by  the  post, 
shall  not  extend  to  letters  sent  by  any  common  carrier,  with  and  for 
the  purpose  of  being  delivered  with  the  goods  that  the  letter  concerns ; 
and  that  the  defendant  not  having  proved  the  letter  to  relate  to  any 
other  subject  matter,  was  liable  for  the  value  of  the  parcel.  1  B.  & 
A.  461. 

5.  The  setting  up  of.  a  private  still,  without  entry  at  the  excise,  or 
licence,  is  an  offence  subject  to  the  penalty  of  201,.  only,  and  nott 
200/.,  and  therefore  a  conviction  for  such  an  offence  in  the. latter 
penalty  was  quashed.     1  B.  &  A.  390. 

6.  The  exception  in  12  G.  3.  c.  61.  s.  11 .  of  mills  or  other  places  then 
used  for  making  gunpowder,  &c.  does  not  apply  to  the  limits  first 
mentioned  in  that  clause,  but  only  '^  to  the  other  part  of  Great  Bri-* 
taitif*  not  within  those  limits,  ana  therefore  an  ihformdtFon  charging 
the  keeping  more  than  the  allowed  quantity  of  gunpowdlsr  within  the 
specified  limits  need  not  negative  this  exception,    1  B.  &  A.  362. 

7.  A 
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7.  A  farmer  furnished  the  produce  of  his  land  to  the  poor  of  the 
parish,  of  which  he  was  churcnwarden,  at  a  fair  market  price :  Held, 
that  he  was  liable  to  penalties  under  the  55  G.  S.  c.  i37.  s*  6. 
8  Taunt.  239. 

8.  The  statute  55  G.  3.  c.  137.  s.  6.  only  prohibits  cburcbwardens  or 
overseers  from  supplying  the  workhouse,  or  the  peor  of  the  parish 
generally,  and  thererore,  where  an  overseer  receiving  an  order  n>r  the 
relief  of  «/.  iS.,  an  individual  pauper,  paid  «/.  S»  part  m  money,  and  by 
the  consent  of  J.  S.  gave  her  the  remainder  in  goods  from  his  shop. 
Held,  that  he  was  not  liable  to  the  penalty  of  lOOt.  imposed  by  tl^ 
acL    3  B.  &  A.  145. 

9.  The  term  <<  found*'  in  the  1 1  and  12  W.  S.  c.  la  s.  2.  is  as  there 
used  a  word  equivalent  in  import  to  having  been  seen  or  discovered, 
and  held  not  to  be  confined  to  a  finding  by  officers,  or  other  persons 
seeking  the  thing  for  the  purpose  of  seizure,  or  with  intent  to  institute 
proceedings  for  the  recovery  of  penalties  or  other  hostile  modve,  A 
charge  of  the  thing  being  **  foand  in  the  custody  of  tbe  defeodant,** 
in  an  informati<m  by  the  attomey^general  on  that  statute,  held  to  be 

^  auppoited  by  proof  of  its  having  been  seen  in  his  possession,  knowing- 

ly and  illegally,  and  exhibited  by  him  as  his  property  at  any  time  and 
ander  any  circumstances.  6  Price,  383. 

10.  The  statute  56  G.  3.  c.  110.  is  general,  and  extends  to  aD  tan- 
ners, whether  using  bark  or  sumack,  and  the  penalty  inq>oeed  on  the 
removing  and  concealing  any  hides  or  sldns  fihom  the  view  of  the 
officer  is  cumulative  on  the  penalty  imposed  by  the  9di  of  Anne, 
€.11.  a.  17.    7  Price,  533. 

11.  The  21  Jac.  1  •  c.  7.  provide^,  that  any  alehouse-keeper  snflmig 
inhabitants  of  the  parish  to  tipple^  may  be  convicted  on  the  oath  ^ 
one  witness^  and  the  1  Car.  c.  4.  extends  the  same  penalty  to  the  case 
jof  strangers,  hut  requires  proof  by  two  witnesses*  Held,  tlyrefore, 
«that  a  conviction  stated  to  be  on  the  oath  of  one  witnesa  af^aiast  an 
alehouse-keq>er  for  permitting  perscms  to  tipple  in  his  alehouse,  was 

.  bad,  for  not  stating  whether  those  persons  were  inhabitants  or  stran- 
gers*   3  B.  &  A*  5Q3m 


PENALTY. 

RalitiTtt  to  th«  .    1.  After  a  plea  of  non  estjaetumj  and  that  the  bond  was  obtained 
H.  8.  &  9        i^  fraud  and  covin  where  breaches  are  not  assigned  in  thcdedar- 
'  '*  ation,  the  plaintiff  may  suggest  them  under  statute  8  and  9  W.  3. 

c*  11.  in  making  up  the  issue.    5  M.  &  &  60. 

2.  Bond  conmtioned  for  the  payment  of  a  principal  sum  in  the  year 
1820,  widi  interest  in  the  meantime,  half  yeany,  an  action  having  been 
brought  for  the  penal^  upon  a  breach  of  the  condition  in  non-pi^- 
ment  of  half  a  year's  interest  on  the  29th  September  1817,  the  court 
refiised  to  lay  the  proceedings  before  judgment  on  payment  of  the  in- 
terest due,  although  the  non-payment  of  the  interest  waa  owing  to 
a  slip.    1  B.  ic  A.  214. 


PLEADING. 

1.  Where  aaham  plea  was  pleaded,  calculated  to  raise  issuea,  re- 
.Quiring  diCerent  modes  of  tdaC  the  court  suffered  the  plaintiff  to 
ngnjMgmsntas  for  want  of  a  {dea,  and  made  the  defendant,  or  hia 

attomcgr. 
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attornej,  pay  the  costs  occasioned  by  the  plea^  and  the  costs  of  the 
rule  for  correcting  the  proceedmgs.    2  B.  &  A.  197. 

2.  Where  the  0ham  plea  was  such  as  to  make  it  necessary  for  the 
plaintiff's  attorney  to  consult  counsel,  and  thereby  canse  delay  and     ' 
expence,  the  court  suffered  the  plaintiff  to  sign  judgment,  and.  made 
the  attorney  pay  the  costs.    S  B.  &  A.  199. 

3.  Defeiraant  pleaded  two  pleas,  reauiring  different  modes  of  triaL 
H^d,  that  on  producing  an  amdatvit  of  the  ralsehood  of  the  pleas,  the 
p!^ntfff  was  entitled  to  sign  judgment.    12  B.  &  A^  777. 

4.  Replication  de  injurid  to  a  plea  of  title  in  defendant  in  an  action  Replication  dt 
of  trespass,  cannot  be  supported.    7  Price,  670.  injuria 

5.  It  is  not  matter  of  conclusion  to  the  country  that  the  proceed-  Conduslon  to 
ings  *which  have  been  had  are  not  conformable  to,  or  authorized  by  the  the  oountiy.* 
usage  and  practice  of  the  court,  for  evidence  of  such  usage  is  not  ad- 

Aiissible  on  that  issue.    4  Price,  1 1. 

6.  Where  a  defendant,  under  terms  of  pleading  iasuidyly,  te.  iMuaUa  pies, 
demurs  specially  to  such  a  replication,  because  it  traverses  att  the 

matters  of  the  plea,  whereas  it  should  have  traversed  only  one^  upon 
Wluch  a  proper  issue  miffht  have  been  joined;  if  the  plaintiff  treat  thai 
demurrer  as  a  nullity,  and  sign  jodgment,aad  execute  a  writ  of  inquiry, 
the  court  will  set  all  the  proceedings  aside  with  costs,  because  the 
demurrer  is  fair  and  bondjidef  and  the  defendant  is  not  precluded  by 
the  terms  of  pleading  issuably.    7  Brice,  670. 


POOR. 

1.  Where  a  rate  was  imposed  upon  Pa  owner  of  the  lead-ore  ift  Of  property 
certain  lead-mines,  in  respect  of  the  duty  lead  reserved  in  a  lease  of  said  liable  to  be 
mines,  being  one-fifth  share  of  the  lead  to  be  smelted  from  the  ore  nted. 
hiised  from  said  mines :    Held,  that  this  reservation  was  in  the  nature 

Off  a  ^ent,  and  therefore  not  rateable.    5  M.  &  S.  139. 

2.  The  lessee  of  mxfVet  tolls  in  gross  not  incident  to  ttie  soil,  is  not 
rateable  to  the  poor  in  respect  of  his  occupancy  thereof.  5  M.  A  S. 
221. 

3.  Where  a  statute  empowered  the  proprietors  of  a  canal  to  take 
rates  in  respect  of  vessels  navigating  the  same  and  expressly  exempt- 
ed such  rates  from  the  payment  of  all  taxes,  rates,  &c. ;  it  was  hol<u« 
that  the  land  ocoupied  by  the  canal,  was  also  thereby  exempted  from 
poor's  rate.     1  B.  &  A.  ^3. 

4.  Where  a<^ttial  was  made  under  the  8  G.  3.  which  contained  no 
clause  as  to  the  mode  of  charging  it  to  the  parochial  rates ;  and  ano- 
ther canal  was  made  under  the  23  G.  3.  c  92.,  and  was  therein  di- 
rected tabe  rated  in  a  special  manner,  and  these  two  canals  were  in- 
corporated by  the  24  G.  8.,  by  which  it  was  provided  that  all  the 
clauses,  powers,  provisions^  restrictions,  exemptions,  &c.  contained 
hi  each  of  the  two  former  acts  should  still  remam  distinct  from  each 
other ;  and  afterwards  by  58  G.  3.  c.  19.,  reciting  that  it  was  expedi- 
ent to  extend  one  system  of  management  to  the  whole  canal,  it  was 
toacted,  "  That  all  the  canals,  &c  &c.  so  made  as  aforesaid,  under 
the  former  acts,  or  any  of  them,  should  be  deemed  part  pared  and 
member  of  the  Birmingjkam  canal  navigations,  and  be  considered  and 
governed  by  lUl  the  clauses  &c  in  the  23  and  24  G.  3.  (save  and  exom»t 
eonradi  thereof,  as  rdated  Ui  exemptions  from  stamp  duties,  or  the 
tpuMum  ef  toIlsFto  be  colleOed)  as  if  the  same  had  bden  described 
tn  tile  28  G.  8.  as  part  of  the  works  to  be  made  and  done  under  tmA 

Mr 
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by  virtue  of  that  act  :*'    It  was  held,  that  this  provision  only  kicor- 

porated  these  canals,  &c.  for  the  purpose  of  mani^menty  and  that 

It'  did  not  authorize  the  canal  originally  mkde  under  the  8  G.  3. 

to  be  rated  to  the  parochial  taxes  in  the  specud  manner  pointed -out 

by  the  2S  G.  3.    2  B.  &  A.  570. 

or  the  place  in       5.  The  owners  of  a  coasting  vessel  are  liable  to  be  rated  in  reqiect 

whidi  thepm-    of  the  profits  acorning  therefrom  in  that  parish,  where  they  them- 

lobB  rated'       selves  reside,  and  where  the  ship  id  registered,  and  where  her  oarvoea 

are  usually  received  and  delivered,  and  her  freight  paid,  and  wndi 
is  the  home  of  Ae  vessel  when  unemployed,  althongh  at  the  Cone  of 
making  the  rate,  the  ship  was  not  actually  within  the  pansh,  batthef 
are  not  liable  to  be  ratea  for  a  ship  which  was  never  locally  within  the 
parish,  although  the  profits  be  there  received  by  the  owners.  1*  B.  A  A« 
109. 
RdatifTto  the  x  6.  A  canal  act  directed  that  the  company  should  be  rated  f^tr  all 
>«(••  lands  and  buildings  in   the   same  proportion  as   other  lands  and 

buildings  lying  near  the  same,  and  as  the  same  would  be  rateaMe  if 
they  were  the  property  of  individuals  in  their  natural  capacity,  andm 
subsequent  act  oirected  that  all  rates  and  assessments  upon  the 
personal  estate  of  the  company  should  be  assessed  in  every  parish,  in 
proportion  to  the  length  or  the  canal  in  such  parish.  Held,  that  the 
compimy  were  liable  to  be  rated  for  their  lands,  &c.  only  at  the  same 
value  as  other  adjacent  lands,  and  not  according  to  the  improved 
value  derived  from  the  land,  being  used  for  the  purpose  of  the  canttl. 
1  B.  &  A.  289. 

7.  Where  a  parish  contained  within  itself  a  borough  not  conextoiH 
sive  with  it,  and  the  mayor  of  the  borough,  on  a  return  to  a  mamdawuu 
for  allowing  a  poor-rate  made  by  the  churchwardens  and  overseers 
of  the  whole  parish,  stated  a  custom  which  had  existed  sinoeUie 
43  £.  2.  of  appointing  separate  churchwardens  and  overseefs,  sbmI  of 
making  separate  rates  for  the  borough,  and  for  those 'parts  of  "the 
parish  which  lay  without  the  borough :  it  was  holden,  Ifhai  such  dos- 
tom  was  invalid,  and  the  return  was  quashed  accordingly.  1  BL*II'A. 
524.  *.-.t-.- 

8.  By  a  local  act  the  management  of  the  poor  of  a  town  mwi  viidttA 
in  certain  persons  who  were  empowered  to  make  rates  f(nd  affi^l^ffeal 
•was  given  to  the  part3r  aggrieved,  to  the  town  sesiiions  againsetvety 
such  rate ;  and  a  further  appeal,  if  required,  to  the  county  sessHniB. ' 
An  appeal  against  four  rates  being  entered  at  the  January  town^tfes- 
sions,  four  grounds  of  appeal  were  specified  in  the  notice;  tbe|NB^ 
being  dissatisfied,  made  a  further  appeal  to  the  county  sessions^  and 
two  other  grounds  of  appeal  vrere  added;  the  fourth  being,  that  the 
party  was  rated  in  respect  of  his  lands,  in  a  higher  proportion  tfaim 
all  the  other  inhabitants  mentioned  in  the  rate.  Held,  first,  thai  one 
appeal  against  the  four  rates  was  sufficient ;  secondly,  that  it  waa  not 
necessary  to  sive  notice  of  appeal  to  all  the  inbabitants  named  in  the 
rate ;  and,  thirdly,  that  the  iappellant  mustj  at  the  county  sessions,  be 
confined  to  the  original  grounds  of  appeal  at  the  t<hm  ♦  seauluns^ 
IB.  &A.640. 

9.  The  expences  of  a  constable  in  prosecuting  an  'Ussank;  com- 
mitted  on  him  iii  die  execution  of  hss  duty  daanot^be  paid  b^lhe 
overseer  out  of  the  poor-rate,  and  are  not  within  the' 18  0.^3^'^!^  a.  4. 
Held  also;  that  where  the  appeal  is  agamst  the  ove^eer's'accountt, 
by  individuals  paying  rates  within  the  paridi,-  the  eerHaruri  n  not 
taken  away  by  '50  G.  3.  c.  49. :  that  act  onty  a|ppl}ring  to  appeals  by 
the  overseers  against  the  disallowance  of  any  items  m  their  aecounta 
by  the  magistrates.    2  B.  dr  A,  522. 

10.  Where 
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10.  Where  s  river  navigation  extended  through  several  parishes, 
and  certain  tonnage  dues  became  payable  in  respect  pf  goods  carried 
alon^  the  line  of  navigation,  and  landed  at  a  wharf  locally  situate 
within  the  parish  of  B*  Held,  that  a  rate  on  the  proprietor  of  those 
dues  for  their  whole  amount  in  the  parish  of  B*  statea  to  be  for  river 
tonnage,  could  not  be  considered  as  a  rate  upon  that  part  of  the  river 
locally  situate  within  the  parish  of  B.,  but  as  a  rate  upon  the  parts  of 
the  river  situate  as  well  within  as  without  the  parish,  and  that  it  could 
not,  therefore,  be  supported.  Held  also,  that  the  41 0.  S.  c.  23.  s.  I.r 
dees  not  give  the  court  of  K.  B.  the  power  of  amending  a  poor  rate. 
3B.a^A.  11?. 

1 L  An  order  of  removal  made  upon  a  complaint,  that  M.  S.  the  Relative  to  itt« 
wife  of  W.  S.  who  is  absent  from  her,  is  come  to  inhabit,  &c.  and  is  removal  ot\ 
now  with  child,  which  is  likely  to  be  bom  a  bastard,  adjudsing  the 
said  iVf •  S.  to  be  actually  chargeable:  was  held  sufficient  m  form, 
although  the  complaint  did  not  state  that  the  pauper  was  actually 
chargeable.    5  M.  &  S.  299.  , 

12.  The  pauper  being  a  settled  inhabitant  of  A,  subsequently  ac- 
quired a  settlement  in  the  township  of  ^. :  the  latter  township  fifler- 
VFards  ceased  to  exist,  as  a  place  capable  of  maintaining  its  own  poor. 
Held,  notwithstanding,  that  the  previous  settlement  in  A.  having  been 
extinguished,  the  pauper  could  not  be  removed  thither  from  a  third 
town  as  to  die  place  of  his  last  legal  settlement.  2  B.  &  A.  162. 
Qtupre,  whether  in  such  a  case  a  removal  to  the  parish,  of  which  the 
township  -of  B.  formed  a  part,  would  not  be  good.  Ibid. 

IS.  A  child  eight  years  old,  bom  in  EngMtid^  but  both  whose  pa«- 
rents  were  Irish^  and  without  any  settlement  in  England,  and  whose 
mother,  after  the  death  of  her  first  husband,  had  married  a  settled  in- 
habitant of  the  parish  of  A.,  is  removeable  if  chargeable  to  the  place 
of  his  birth^  and  is  not  within  the  59  G.  3.  c.  12.  s.  33.    3  B.  &  A.  410. 

14.  The  power  given  to  magistrates  under  356. 3.  c.  101.8.2.  of 
ordering  the  charges  incurred  during  the  suspension  of  an  order  of 
removal  to  be  paid  by  the  parish  to  which  the  order  is  made,  is  con- 
fined to  two  cases  only,  viz.  the  death  or  removal  of  the  pauper :  and 
therefore,  where  a  pauper,  during  the  suspension  6£  an  order  of  re- 
moval became  irremoveable»  in  consequence  of  an  estate  descending 
to'  him :  held,  that  such  a  case  was  not  within  the  act,  and  that  the 
pauper  not  having  been  removed,  no  order  for  the  payment  of  any 
charges  incurred  during  the  suspension  of  the  original  order  of  re- 
iQOvad  could  be  made.    4  B.  &  A.  235. 

15.  By  statute  59  G.  3.c.  12.  s.  33.,  the  wife,  and  eight  unemanci- 
pated  children  of  a  Scotchman,  who  has  not  acquired  any  settlement 
in  England^  must,  if  chargeable,  be  $ent  by  a  pass  along  with  the  hus- . 
band  to  Scotland^  and  cannot  be  removed  to  the  maiden  settlement 
of  the  wife.    4  B.  &  A.  498. 

16.  Where  a  pauper  legally  settled  in  the  parish  of  A.,  having  met  InemoveaUa 
with  a  severe  accident  in  Uie  parish  of  B.,  was  carried  into  an  adjacent  pomdv. 
parish  to  be  cured,  and  remained  there  for  a  long  period  of  time : 

held,  that  he  was  to  be  considered  as  casual  poor,  in  the  parish  of  C, 
and  was  irremovable ;  and  that  an  order  of  removal  to  A.f  suspended 
imder  the  powers  of  35  6. 3.c.  101. ;  and  a  subsequent  order  on  the 
overseers  of  A.y  to  pay  the  intermediate  charges  incurred  by  the 
parish  of  C,  were  invahd.    4  B.  &  A.  660. 

17.  The  35  G.  3.  c.  101.  did  not  repeal  33  G^  3.  c.  54. ;  an4  there-  Certitiei^. 
fore,  where  an  unemahcipated  daughter  was  delivered  of  a  bastard 

child,'  in  the  township  of  J.  y  during  ner  fiuher's  residence  there,  under 

)i  certificate,  acknowledging  him  to  be  a  member  of  a  friendly  society 
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efitabltftbed  under  S3  G.  3.  c.  54.  Held,  that  such  certificate  eiteaded 
not  oDly  to  him,  but  to  aU  the  members  of  his  £uiiily :  also,  that  the 
dai^ter,  therefore,  was  at  the  time  of  her  deliYery,  residing  in  the 
tovraship  under  the  authority  of  33  G.  3.  €.54^  and  thatbjs.^.ot 
that  act,  the  settlement  of  the  child  followed  that  of  the  mother. 
2B.ScA.  149. 

18.  The  statutes  of  8  and  9  \V.  3.  c.  11 .  and  13  and  14  C  2.  c.  12. 1. 1. 
are  in  pari  materia,  and  must  receive  a  similar  construction ;  and,  there- 
fore, where  a  pauper  in  addition  to  house  and  land,  had  '<  agisted"  three 
cows,  in  the  fields  of  his  landlord,  for  two  or  three  months,  butne 
positive  contract  for  such  agistment  was  proved,  it  was  held,  that 
the  sessions  noight  properly  infer  that  this  was  "  taking  a  lease  of  a 
tenement"  withm  the  9  and  10  W.  3.  c.  1 1.  so  as  to  discharge  a  cer- 
tificate, although  the  value  of  the  a^stmeot  if  computed  omyforthe 
time  of  the  actual  occupation,  was  not  sufficient,  if  added  totnehoiue 
and  land,  to  make  up  the  value  of  161.    3  B.  &  A,  171* 

19.  Where  by  charter,  the  magistrates  of  a  borough,  which  wast 
county  of  itseU^  held  only  geoeivl  sessions  twice  a  year,  and  not 
quarter  sessions ;  held,  that  an  appeal  against  an  order  of  remoTal, 
might  be  made  to  the  next  general  sessions  of  the  peace  for  such 
borough.    4B.  &A.  291. 

20.  Where  an  order  of  removal  was  served  on  the  apjielUnt  parish 
on  Saturday  i  and  the  sessions  were  hoi  den  on  the  following  TtUik^^ 
and  the  appellant  parish  was  thirty-seven  miles  from  the  place  where 
the  sessions  were  nolden,  but  there  was  no  appeal  to  those  aessioosi 
and  the  justices  refused  to  receive  the  appeal  at  the  next  sessions, 
ilie  court  granted  a  mandamus,     1  6.  &  A.  210. 

21.  The  two  districts  of  which  a  parish  consisted,  had,  from  the 
43  Eliz.  down  to  13  and  14  C.  2.  maintained  their  noor  jointly :  and  at 
Uie  time  of  the  passing  of  the  latter  act,  agreed  to  separate  in  the 
mamtenance  of  their  poor ;  and  that  separate  overseers  should  heap- 
pointed,  upon  condition,  that  the  rateable  property  in  the  paris^ 
whether  situated  in  the  one  or  the  other  distnct,  should  be  rated 
where  the  occupiers  resided;  in  consequence  of  that  agreement 
they  had  ever  since  uniformly  maintained  their  own  poor,  separate, 
and  had  separate  overseers,  constables,  &c.  Held,  that  this  dearly 
showed  that  the  parish,  at  the  time  of  the  agreement,  could  not  reap 
the  full  benefit  of  the  statute  of  £lia^  and  that  therefore  the  separa- 
tion of  the  two  districts  was  valid,  and  that  an  appointment  of  over- 
seers for  the  whole  parish  was  now  bad.  2  B.  &  A.  157.  Held  also, 
that  the  affreement  consisted  of  two  distinct  parts,  and  that  the 
invalidity  of  the  latter  part,  as  to  rating  property  not  situate  withb 
the  district  rated,  did  not  affect  the  question  on  the  former  part  Ibid. 

22.  A  select  vestry  foi'  the  management  of  the  parish  amirs  exist- 
ing by  ancient  custom,  cannot  elect  another  select  vestry,  for  the  ma- 
nagement bf  the  poor  within  the  ^9  G.  3.  c.  12.     4  B.  &  A.  Sffl- 

23.  Two  divisions  within  a  parish,  had  sepacate  overseers,  and  se- 
parate rates,  and  managed  their  poor  separately,  but  at  ^eendot 
every  year,  in  making  up  their  accounts,  the  overseers  of  the  9» 
(if  they  had  money  in  hand)  paid  the  bahince  over  to  the  overseers  of 
the  other.  Held,  that  this  was  in  effect,  one  joint  parochial  sccoast» 
and  that  all  the  overseen  were  to  be  considered  as  {emt  oveeseen  o^ ^' 
parish  at  large.  Held  also,  l^at  where  a  pi^yment  has  been  made  by 
a  party,  at  the  sole  rawest  of  one  oveiaeer,  and  without  die  ^' 
ledge  of  the  othera,  vid  no  demand  is  made  upoxi  theov  ^  ^ 
they  are  oat  of  office,  it  b  a  qaestion  proper  fbr  the  juiy  to^. 

16  whether 
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whether  Wder  ihese  special  circumstances,  the  part^  ought  not  to  be 
considered  as  haWng  relied  upon  the  sole  responsibiUty  of  the  over- 
seer, at  whose  request  the  payment  was  made.    3  B.  &  A.  89. 

d4u  Where  a  pauper  residing  in  the  parish  of  A.^  received  during 
iOnesSy  weekly  allowance  from  the  parish  of  j3.,  where  he  was  settled : 
Held,  that  an  upothecary,  who  had  attended  the  pauper,  may  main- 
tain an  action  tor  the  amount  of  his  bill,  against  the  overseer  of  B^ 
who  expressly  promised  to  pay  the  same.    1  B.  &  A.  104w 


POSt-HORSE  ACT. 


1.  Where  an  innkeeper  resides  at  his  inn,  in  the  district  A.^  and  Datitt  undec. 
hn  stables  are  in  the  district  B.,  his  residence  is  the  criterion  by 

which  to  ascertain  the  district,  where  he  is  to  tdce  out  his  licence, 
and  to  account  for  the  post-horse  duties,  under  27  G.  S.  c.  26.  s.  13. 
9B.  &*  A.  367. 

2.  A  conch  and  horses  were  hired  at  Portsea,  to  take  a  party  to  the  CoDstruetionof. 
theatre  at  Porismouihy  and  to  bring  back,  and  a  specinc  sum  was 

charged.  Held,  that  this  was  a  letting  to  hire  or  horses  by  the 
stage,  to  be  used  in  travelling,  and  liable  to  a  duty  of  one-fourth  of 
die  amount  charged  under  44  G.  3.  c.  96.  s.  8.  So  where  a  chaise  and 
horses  were  hired  to  take  a  party  out  to  dinner,  and  to  bring  back 
monrntttg  coaches,  hired  to  take  up  at  a  distant  place,  and  to  carry' 
thence  persons  to  the  place  of  interment,  for  which  a  specific  sum  is 
charged,  are  liable  to  the  same  duty,  and  sueh  coaches  are  not  ex- 
empted by  reason  of  carrying  a  corps  if  liting  persons  go  along  with 
it  in  the  carriage.     1  B.  &  A.  166. 


POWER. 

1  •  A  power  of  sale  is  reserved  to  three  trustees,  and  their  heirs ;  one  Of  powm  in 
of  the  trustees  dies,  and  the  two  surviving  trustees  execute  the  power,  general, 
({eld,  that  the  power  was  not  well  executed,  although  the  deed  ex- 
pressly provided  that  the  money  arising  from  the  sale,  should  be  en- 
trusted to  the  trustees  for  the  time  being ;  and  although  it  also  re- 
served a  power,  in  case  of  death,  &c.  to  appoint  new  trustees.  1 B.  &  A. 
608. 

2.  Lease  by  tenant  for  life  under  a  deed  of  settlement  on  mar-  orieuing 
riage,  giving  him  a  power  to  demise  the  lands,  &c.  for  lives,  or  P^^^*^ 
years  determinable  on  lives  upon  certain  conditions,  one  of  which 
was  in  these  words,  ''  and  so  as  there  be  contained  in  every  such 
lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
reservea :  immediately  after,  the  covenant  by  the  lessees  for  pay- 
ment of  the  rent  was  inserted  in  the  following  proviso,  '<  provided 
always  that  if  it  shall  happen,  (&c.)  that  the  said  yearly  rent,  (duties^ 
^c.)  hereby  reserved,  or  any  part  thereof,  shall  be  behind,  unpaid,  or 
undone,  in  part  or  in  all,  by  the  space  of  fifteen  days  next,  over  or 
after  any  or  either  of  the  dsijs  or  times  whereat  or  whereupon  the 
same  ought  to  be  paid,  done^  or  performed  as  aforesaid;  and  no 
sufficient  distress  or  distresses  can,  pr  may,  be  bad  and  taken  iu>on 
the  said  premises,  whereby  the  same  and  bH  arrear^^s  thereof  (If 
any  he)  may  be  foUj  rafse.a»  levied,  and  paid,  (&c.)  it  may  ^d  shaH 
te  lawful  to  atid  for  (the  tenant  u>r  life),  hjs  heirs  ^d  assigns«and 
thk  person  and  persons  to  whom  the  freehold  or  inheritance  of  the 

3  D  2  premises 
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premises  shall,  as  aforesaid,  belong,  into  and  upon  the  said  premises 
iiereby  demised,  (&c.)  wholly  to  re-enter,  &cJ*  Held,  in  an  action 
of  ejectment  by  the  reversioner  against  the  lessees,  to  be  valid,  on 
the  ground  that  the  above  proviso  contained  fn  the  lease  for  re-entry, 
was  conformable  with  the  power  to  demise  contaiiied  in  the  deed  of 
settlement,  and  satisfied  the  particular  condition  in  que^^on,  on 
which  it  was  to  be  exercised,  and  that  the  lease  was  therefthitf  a 
good  «kecution  of  the  power  to  demise,  v^hich  wlis  held  to  be  ge- 
neral, and  such  as  authorised  the  lessor  to  annex  the  fidr  and  band 
fide  exercise  of  a  du^  discretion  reasonable  and  legal  qudiflcatidtis 
.  to  the'  power  of  re<-e&try  for  nonpa3rment  of  the  rent  teserted,  and 
cW  not  require  the  tenant  for  life  to  exact  and  absohite  nnquafified 
right  to  have  an  immediate  power  to  re-enter  on  the  expiration  of 
the  day  on  which  the  rent  reserved  should  be  made  payable.  Both 
of  the  above  qualifications  are  legal  and  reasonable,  and  may  be 
annexed  to  a  power  of  re-entry  for  non-payment  of  rent  required  by 
an  indefinite  leasing  power,  to  be  contained  in  leases  to  be  made  mi- 
der  it,  to  temper  the  rigor  of  such  a  right,  where  the  requisition  in 
such  leasing  power  is  general  in  its  terms,  or  does  not  expressly 
prohibit  their  introduction  without  being  a  departure  from  the'  exi- 
gency of  the  power.    7  P^ice,  281. 

3.  Devisee  for  life,  with  a  power  enabling  her,  in  consideration  of 
marriage,  to  revoke  the  uses  limited  to  her,  and  to  appoint  to  such 
uses,  and  with  such  powers  and  provisoes,  and  in  such  manner  as 
was  Ir^  her  afterwards  done,  by  a  deed  of  settlement,  in  conadera- 
tion  of  marriage,  revoked  the  uses,  and  appointed  the  lands  to  hold 
to  the  use,  after  the  marriage,  of  her  husband  for  life,  sans  waste, 
and  after  his  decease,  to  the  use  of  herself  for  life,  sans  waste,  with 
remainder  to  divers  other  uses  for  the  benefit  of  the  issue  of  the 
appointor ;  remainder  as  she  should  by  will  appoint,  with  remainder 
to  the  use  of  herself  in  fee.    The  setueraent  contained  a  power  for 
the  husband  and  wife  from  time  to  time,  when  in  possesston  of  llie 
premises  so  limited  to  them  for  their  lives,  by  indenture  to  demise 
such  premises  as  then  were  leased  for  lives,  or  for  years  determnable 
on  lives,  to  any  persons  in  possession  or  reversion  for  one,  two,  or 
three  lives,  so  as  there  were  not  thereon  any  greater  estate  or  liit^ 
rest  subsisting  at  any  one  time,  than  what  would  be  determinable 
on  the  dropping  of  three  lives,  and  so  as  there  were  reserved  the 
ancient  and  accustomed  yearly  rents,  difties,  and  services,  or  man^ 
or  as  great  or  beneficial  rents,  duties,  and  8ervi<^,  or  more,  or  a 
just  prbportion  of  such  ancient,  or  the  then  reserved  rents,  ftc. 
(except  faeriots  which  might  be  varied  at  will ;)  and  so  as  lliere  were 
contained  in  every  such  lease  a  power  of  re-entry  for  non-paymcM 
of  the  rent'  thereby  to  be  reserved ;  and>  also,  by  indenture  to 'de- 
mise any  of  the  premises  for  any  term  absolute)  not  cxceediD^ 
twenty-<one  years,  in  possession,  and  not  in  reversion,  so  as  they 
were  reserved  so  much,  or  as  great  and  beneficial,  yearly  and  other 
rent  and  rents,   and  other  services  proportionably,   ad  then  were 
therefore  paid  and  yielded,  or  the  best  and  most  improved  yearly 
rent  and  rents  that  could  be  reasonably  had  or  obtaftied  fertile  iteie, 
without  taking  any  fine,  and  so  in  every  such  leaafc  there  weif^  ison- 
tained  a  clause  or  re-entry  in  case  the  rei^  reserved  were*  Imjwtd 
b;^  the'  space  of  twenty;>eight  days,  and  irfso,  by  iadenCttre  to  d^ 
mise  any  of  the  premises  vmerein  or  whereupon  any  minte  or  mtea 
diould  be  open^  or  any  person  should  be  Willing  to  opeks  everf  Mch 
minte  for  any  term  not  exceeding  thirty-one  yeart  in  fKisseslBOD,  a6 
asiipon  every  such  lease  there  w^re  reserved  such  share  of  the  pro- 
duce* 
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duGe»  or  yearly  cent}  ^  coiild  remoxmbly  be  obtained  without  taking 
any  fiaoi  and  so  as  the  lessees  were  not»  bj  any  express  cktise,  ft ecd 
from  impeachment  of  waste  other  than  m  the  necessary  and  rea- 
sonable working  thereof^  and  so  as  th^re  were  inserted  such  proper 
and  usual  covenants  for  the  effectually  winning  and  working  the 
minest  and  smelting  the  ore,  and  doing  other  acts,  as  were  usoaUy 
ioserted  in  leases  ^  the  like  nature.  The  lands  in  the  declaration 
mentioned  had  been,  and  were  leased*  and  were  under  and  subject 
to  a  lease  for  a  term  of  ^ears  determinable  on  Jives.  The  husband, 
afler  the  marriage,  by  mdenture,  in  consideration  of  the  former 
leasC)  and  of  105/.,  and  of  the  yearly  rents,  duties,  payments,  ser* 
vices,  articles,  covenants,  provisoes,  and  agreements  therein  afler 
specified  and  reserved  on  the  part  of  the  lessees,  demised  the 
lands  in  question  for  ninety-nine  years,  if  three  or  either  of  them 
should  so  long  liv  e,  paying  the  yearly  rent  of  2/.  by  equal  portions 
at  Michaelmas  and  I^ady  Day,  with  a  couple  of  fat  ci^ons,  or  ls.6d. 
in  lieu  thereof,  at  the  election  of  the  lessor,  and,  also,  an  heriot  of 
the  best  beast,  or  40b.  in  lieu  thereof,  upon  the  death  of  every  tenant 
.dying  in  possession^  and  the  like  upon  every  assignment,  .sale,  for- 
feiture, or  alienation,  and  also  the  lessees  yielding  and  doing  con- 
stant suit  of  mill,  paying  such  toll  and  miuture  as  others  grinding 
their  corn  there  should  pay.  The  lease  contained  a  covenant  by  the 
lessees,  to  pay  the  yearly  rent  of  2/.,  and  the  duties,  heriots,  anils, 
ipervices,  and  other  reservations  at  the  time,  and  in  the  manner 
limited  and  appointed  for  payment  and  performance  of  the  same,  or 
else  the  several  sums  reserved  in  lieu  thereof,  with  a  proviso  thai  if 
at  any  time  the  rent  of  2/.,  and  every  or  any  of  the  duties^  services, 
reservations,  and  pajrments  thereby  reserved,  or  any  part>  should  be 
unpaid  or  undone  by  fifteen  days  next,  over  or  afler  any  of  the  times  ^ 

whereat  or  whereupon  the  same  ought  to  be  paid,  done^  or  pev- 
formed,  and  no  sufficient  distress  or  distresses  could  or  might  be 
taken  upon  the  premises,  or  if  the  lessees  should  leave  the  premises 
in  decay  six  months  afler  view  had,  and  notice  given,  or  should 
commit  any  wilful  waste,  or  grind  their  com  at  any  other  mill  (the 
lessor's  miU  being  in  repair)  or  if  the  lessees  should  assign  without 
licence,  or  if  any  default  should  be  by  the  lessees  made  in  the  pay- 
ment or  performance  of  all  or  any  of  the  reservations,  covenants, 
and  agreements  therein  before  on  their  parts  contained,  then  the 
lessor,  ai^d  the  person  to  whom  the  freehold  of  the  premises  should 
belong,  mi^ht  re-enter.  Upon  the  trial  of  an  ejectment,  evidence  was 
received  tnat  the  usual  and. accustomed  form  of  leases  of  the;estate  t 

contained  ui  the  marriage  settlement  for  lives,  or  years  detenninaUe 
on  lives,  as  well  prior,  as  subsequent  to  that  settlement^  was  with  a 
conditional  proviso  of  re-entry  similar  to  that  in  this  indentuie.  Held, 
by  four  judges  against  three,,  that  the  clause  of  re-ertry  in  the  lease 
did  not  pursue  the  form  required  by  the  leasing  power.  Hehl^  by 
three  judges>  that  the  evidence  of  the  former  leases  was  well  re- 
ceived*   1  R  &  B.  97* 

4.  If  a  poiwer  to  demise  refer  to  '<  such  ancient  and  accustomed, 
or  a»  great  anil  benjsficial  rent^  dutiet^  and'Services  as  had  fimnerly 
been  reserved,"  iec,  or  if  from  its  general  tenor  it  may  be  coUeeted 
that  the  creator  of  the^  power  intended  that  the  nfaker  of  the  leases 
should  have  regard  to  the  Bt»/te  of  the  .property  during  former  occu- 
pations; the  form  and  covenants  of  such  previous  leases  may  be 
takei^  as  a  guide  by  the  lessor  in  fraoain^  new  leasesi  and  the  con- 
tents'of  the  former  may  be  received  in  evidence  on  a  question*  as  t^ 
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whether  the  power  were  W6fll  executed  eibctrii|;  the  validitj  of  each 
iMw  leaees,  to  ibow  that  thej  were  framed  m  the  same  terms  as 
ifaose  of  the  old  leases.    7  Price,  281. 

5.  Under  a  power  to  tenant  for  life,  to  lease  for  ninety-nine  jears 
determinable  oBe>  two,  or  three  lives,  a  lease  for  nine^-nine  vean, 
if  E,  //.  sbocdd  so  long  live,  to  commence  from  the  ^ath  or  «/.  $. 
and  M.  R*  (two  Eves  on  which  a  subnsting  lease  for  years  was  de- 
terminalrfe,  was  held  ilL    5M.A-S.  40. 

6.  Where  by  a  settlement  in  contemplation  of  marriage,  the  es- 
tates were  given  to  trustees  for  the  use  of  such  of  the  children, 
child,  and  issue  of  the  body  of  the  settler  by  his  intended  wife,  and 
in  such  shares,  kc.  as  he  and  his  wifci  or  the  survivor  of  them 
should  by  deed  or  will  appoint:  held,  that  an  appointment  ti^  the 
whole  estate  to  one  of  the  children  by  the  widow,  was  validy  and 
that  the  words  *'  such  shares,  ftc."  did  not  import  that  it  was  neces- 
sarily to  be  divided,  and  some  part  appointed  to  each  child.  2  B< 
&  A.  122. 

7.  M.  P.  devised  ail  her  lands,  &c.  m  Westley,  in  the  comity  of 
S.,  to  A.  and  his  issue,  and  in  defiMilt  of  issue  to  such  uses  as  J. 
might,  by  his  wiii  appoiaA.  A.i  by  a  will  made  in  the  lifetime  of 
M.  P.f  oevises  all  his  lands  in  the  parish  of  Wortken  and  elsewhere, 
in  the  county  of  B^  after  several  estates  for  life,  and  in  tail  to  his 
own  rig^t  heirs  ia  fee,  and  afterwards  by  a  codicil,  made  after  the 
death  of  M.  P.,  revokes  the  devise  of  the  reversion  to  his  heir  (in  aB 
ether  reqiects  exj^esriy  con^ming  the  will)  and  then  devises  the 
reversion  in  fee  of  all  his  said  lands  in  the  parishes  of  tfarthen, 
Wtstkurj^  nd  Ckerbury,  wbl  the  county  of  S.,  to  B*  A.  had  no  other 
land  in  Wegtbury  except  what  he  took  nnder  the  will  of  AT.  P. 
Held,  however,  diaS  the  power  of  appointment  was  not  well  exe- 
emied  by  she  codicil.    2  B.  ft  A.  291. 

8.  i4.,  by  hia  will,  bequeathed  to  A.  5.  and  R.  L.  R.  a  smn  of 
money  upon  trust,  and  to  Jf.  B.  R*  S.  and  G.  A,  1>.  certain  personal 
property  upon  trusty  and  then  devised  his  real  property  to  A  S.  and 
€•  if«  D*9  also  upon  trust,  and  then  directed  that  ir  either  of  ha 
said  trustees,  the  said  R,  S,  and  R.L.R*  so  ftr  as  apj^ied  to  the 
trusts  reposed  in  them  respectively,  or  the  said  M.  S,  k.  S.  and  O. 
A.  Z).  so  far  as  applied  to  the  trusts  reposed  in  them  respectively,  aa 
aforesaid,  should  decline  to  act,  &c.  it  should  be  lawful  for  the 
survivor  of  the  trustees  so  acting  in  the  trusts  wherein  such  vacancy 
should  happen,  or  the  executors  or  administrators  of  the  last  sur- 
viving tmsteea,  to  appoint  other  trustees.  Held,  first  that  this  power 
only  extended  to  the  two  first  classes  of  trustees,  and  not  to  the 
trustees  of  the  real  estate.  Held,  secondly,  that  it  was  not  wefl  ex- 
ecuted by  the  two  trustees,  both  of  whom  had  wholly  declined  to 
act  in  the  trust.    2  B.  flt  A.  405. 


l)sclsiiti0ii. 


PRACTICE. 

1.  A  writ  was  served  at  eight  o'clock  m  the  evening  of  Ae  day  on 
lich  it  was  returnable;  and  notsee,  dated  the  same  day,  of  a  de-^ 
daratioiL  beipg  filed  conditionally  on  that  day,  was  given  on  thefti- 
lowiag  merniag.    Held,  that  diere  was  no  irregidarity.    S  Taunt. 

2..  A  defendant  softtlinga  matter  in  dfopute  with  the  plamtil^  in 
the  absence  of  the  phdntilrs  solicitor,  after  bani^  been  served  widh 

proccae 
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procesB  in  tke  MUmvag  manner  (not  admitting  any  thing  to  be  dud. 
OB  account  of  the  action)  by  introducing  a  memorandnBi  into  a  re- 
ceipt given  by  the  plaintiff  to  defendant  on  another  account,  that  no 
farther  preceedinga  were  to  be  had  in  the  action,  does  not  bind  the 
plaintiff's  attorney  :  but  in  the  present  caae,  the  plaintiff's  attorney, 
OB  fthowing  cause  against  the  motion  made  lor  refunding  the  costs 
whioh  had  been  levied  by  execution,  swore,  that  defendant  admitted 
knowledge  of  notice  of  declaration  before  signing  interlocutory 
judgment,  and  the  defendant  had  told  him  that  he  had  paid  plaintiff  • 
the  debt,  but  did  not  show  him  the  memorandum ;  that  he  then  in- 
formed the  defendant,  that,  unless  the  costs  were  paid,  he  should  pro* 
ceed  in  the  action,  and  that  he  had,  therefore,  on  executing  the 
writ  of  inquiry,  taken  nominal  damages  only.    6  Price,  15. 

d.  Service  of  notice  of  declaration  to  found  an  interlocutory 
judgaient,  and  authorize  a  wiit  of  inquiry,  is  good,  by  affixing  it  on 
the  door  of  the  dwellins^house  where  defendant  last  lived,  if  the 
plaintiff  or  his  attorney  £>  not  know  the  place  of  his  removal,  and 
{Knowledge  can  be  brought  home  to  him ;  and  in  case  of  irregular 
setvice,  the  defendant  should  move  the  court  before  the  execution 
of  the  writ  of  inquiry.    6  Price,  15. 

4.  Defendant  not  entitled  to  an  imparlance  where  he  has  by  his  Imparlance. 
own  act  prevented  plaintiff  from  declaring  within  the  term.  2B.&  A. 

5.  A  declaration  was  delivered  on  the  assign  day  of  Hilary  Term*  pics. 
and  an  imparlance  to  Easter  Term  was  obtained  by  the  defendant. 

In  that  term  a  rule  to  plead  was  given,  but  no  demand  of  plea  was 
BUide ;  the  Plaintiff  havmg  in  Trinity  Term  signed  judgment  as  for 
want  of  a  plea.  Held,  that  the  judgment  was  irregularly  signed, 
that  all  the  proceedings  thereon  roust  be  set  aside,  and  all  further 
proceedings  be  sti^ed.    8  Taunt.  83. 

6.  After  delivery  of  an  ameaded  dechiraliott  a  demand  of  a  plea 
is  not  necessary  to  entitle  a  part;jr  to  sign  judgment.    SB.  St  A,  IST- 

7.  A  plea  of  cam  pirtait  ad  ditm  on  debt  on  bail  bond  must  be 
delivered.    2B.&A.  S90. 

8.  A  general  plea  of  bankruptcy  must  be  delivered,  and  not  filed. 
2  B.  &  A.  S92. 

9k  Where  a  plaintiH^  after  being  told  it  was  not  usual  to  obtain  PogtM. 
the  postedt  or  to  tax  coats,  till  the  evenitig  of  the  ftiurth  day  of  tenn, 
obtained  the  posted  before  four  o'clock  on  that  day,  under  a  promise 
not  to  tax  costs,  and  x)n  pretence  of  wulhi^g  to  effisct  the  stamping ; 
but,  instead  of  doing  that,  signed  judgment,  and  issued  execution, 
the  court  set  aside  the  judaitient  and  execution,  allowing  the  defen^ 
^mt  all  his  costs  occasioned  by  such  proceeding.  The  court  notified, 
that  for  tbe  future^  the  p^i^d  shall  not  be  ddiviered  till  the  nom^ 
ing  of  the  fifth  day  of  term.     1  B.  &  B.  298. 

10*  The  court  will  not  i^low  more  than  two  motions  to  be  made  MoUom. 
fi^ooessively  by  the  same  eouasel  till  thej  have  gone  through  the 
rest  of  the  bar.    4  Price>  345. 

11.  Matters  of  fact  not  appeiM^ing  on  the  record  cannot  be  ci^led 
in  aid  in  opposition  to  a  motion  in  arrest  of  judgment  on  objections 
apparent  on  the  face  oF  the  record.    5  Price,  447. 
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1.  Where  a  return  cai^o  bekniginglo  the  pbinliff  hid  b#en  don-  RelBUoaof. 
signed  by  the  defendant  to  B,  and  IF.,  to  be  hcM  at  the  orders  of 
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defendant,  wha  hid  a  lien  on  it,  and  aa<^  oafgahad  been  wAdhj 
B.  ami  W.  and  the  lien  sattalied ;  b^d,  that  the  plaintiff  cou*d  not 
congider  B.  and  W.  as  defendant's  agents,  so  as  to  entitle  Um  to 
maintain  money  had  and  received  against  the  defendant  for  the  ba- 
lance remaining  in  the  hands  of  B.  and  W.    4  B.  ft  A.  594>. 

2.  A.  a  foreign  merchant  employs  B*  to  purchase  goods  on  com* 
mission;  the  vendors  (with  the  knowledge  that  the  purchases  were 
made  on  aocount  of  A.)  make  «ttt  the  invoices  to  B^  and  lake  in 
paynent  his  acceptances  payable  at  six  nontha,  Ueld»  fifett^'ttst 
there  was  no  contract  of  sisle  as  between  A,  and  A  andipaeoeiift  if 
any  «uoh  contract  existed,  that  B.  could  maintain  no  aotion  agwDst 
A.  be^e  six  months  exfiired.    i  B.  &  A.  14«  ^  -  \       v  w^    « • 

S^  An  agent  cannot  dispute  the  title  of  his  princip^v  and  tiiece^ 
fore  where  a  ship  originally  belonged  to  one  of  two  partnen  and  -had 
been  conveyed  to-  B.  for  securing  a  debt,  and  B*  beeame  the  «ile  re- 
gistered owner  of  the  ship,  and  afterwards  as  agent  for  bodk  |paztiief» 
insured  the  ship  and  freight,  and  charged  them  with  the  preaiiiava» 
&c.,  and  on  a  loss  happening  received  the  money  from  tne  imdar* 
wrilen*  Held,  that  he  was  accountable  to  the  ossigaccs  of  the  sv^ 
vtving  partner  for  the  surplus,  after  payment  of  his  own  debt,  and  not 
to  the  executors  of  the  deceased  partner  to  whom  the  ship  originally 
belonged.    2B.  &A.810. 

4.  A.  having  a  commission  from  B*  to  ship  tobacco,  employed  CL 
as  his  broker,  and  directed  him  to  buy  Porto  Rico  tobaeoo  of  die 
best  qqality.  C,  bought  tobacco  and  shipped  it  to  B.,  and  ddivered 
his  bought  note  to  A.,  in  which  the  tobacco  was  described  as  Porto 
Rico  tobacco  only.  B.  finding  the  tobacco  to  be  very  bad,  leftaaBdaa 
accept  it,  ^nd  brought  an  action  against  A.  and  recovered.  HeM» 
that  an  action  lay  by  A*  against  C,  and  that  A.*b  aceeptanoe  of  the 
bought  note  was  not  a  waiver  of  his  directions  as  to  quaUty,  aad  that 
the  proper  measure  of  damages  was  not  the  mere  dimence  bet^eoa 
the  two  kinds  of  tobacco,  but  the  amount  of  the  dnmaiges  and  casta 
recovered  in  the  action  by  B.  against  A*    8  Taunt,  202. 

5.  A  factor  has  an  authority  to  sell  for  money,  but  not  to  bmtms^ 
and  therefore  where  a  factor  bartered  the  goods  of  his  prinoipAi  no 
property  passed,  and  the  principal  may  maintain  trover  aoaiast  the 
party  with  whom  the  goo4s  are  bargainedi  altboi:^  tbelatter.ba 
wholly  iterant  that  he  had  been  dealing  with  a  &ctor  onlyw  && 
&A.616. 

6*  The  character  of.  broker  is  materially  different  from  that  of 
ikctor^  and  thecefore  where «  broker  aelk  goods  without  disdoiing 
dtas  name  of  hia  principal ;  held,  that  he  acta  beyond  ihe  aeope  of 
hie  authority^  and  that  the  buyer  cannot  aet  off  a  debt  d«a  Asm  the 
hrofcer,to  him  agiainst  the  demand  for  the  goods  madeby 'thrptimci^ 
pal.    2  B.  &  A.  137. 

7^  Thesolicitorof  theasaigneeaof  abanhruAtteoaot,  npoawhoae 
lamia  ndiatnem  had  been  pat  by  the  landkNTo,  gave  the  fiiilairii^^ 
written  undertaking,  ^'  We  as  soliciton  to  the  aasigOflOs,  undetttds 
tacpay  to  the  landlord  his  rent,  provided  it  do  not  exoeed  die  vtf  ue  of 
^he:e&ets  distramed.**  Held,  they  were  personally  UMe*  9Bw 
&  A* 44*.    ^ .        . 


i  . 


»» 


PRISONER. 


ConaaiitiQitv  3   '    1»  :>A  defendant  mftv  bexsoosmittedto  the  custody  of  the  marshal 
eH  ^upcm  a  special  original.    3  B.  &  A.  601. 

2.  The 
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^.  The  court  mil  not  change  the  cuctodyofji  ^iBMier  where  the  Firooeediiigf 
crowii  10  coticemed^   witheut  the  expme  content  of  iu  oficere.  agauut. 
STannt.  148.  .  .»;:.' 


PROCESS. 

1.  Testatunf  capias^  dinected  to  the  coroner,  where  one  ^of  the  awo  In  gmmA. 
sheriffii  of  Bristol  was  party  to  the  sint,  held  nreifidar,  far  it  ought 
to  have  gone  to  the  other.    5  M.  ft  S.  144. 

9.^  if  a  amias  ad  respondendum  be  directed  to-  the^  chamberiain  of 
the  county  Palatine  of  Chester,  commanding  htm  to  Cake  the  defend- 
ant^ it  ib  megnlar,  and  the  defendant  may  take*  advantage  of  such 
irre^arity^    1  B.&  B.  12. 

S.  An  arrest  of  a  party  described  in  a  tegtahm^  MpefAdbapUUf  and  Mesn^i, 
in  the  affidavit  to  hold  to  bail  by  initials  of  his  christian  namer  only  is 
im^^ar.    4  B.  &  A.  536. 

41  An  arrest  in  the  City  of  London,  on  a  bill  of  Middlesex,  is  ir- 
remlar,  even  though  it  took  place  on  the  verge  of  the  county  of 
Middlesex,  if  there  be  no  dispute  as  to  the  boundaries.  3  B.  ft 
A.  408. 

5.  The  court  refused  a  dUtringfu,  on  affidavit,  stating  that  it  was 
believed  that  the  defendant  kept  out  of  the  way  to  avoid  process, 
that  the  officer  having  applied  thrice  at  the  defendant's  house,  was 
told  each  time  by  the  servants  that  their  master  was  not  at  home, 
that'tiiey  did  not  know  where  he  was,  that  he  had  been  absent  for 
months,  and  that  he  had  not  been  at  home  since  the  officer  called 
last.    8  Taunt.  171. 

6.  The  Court  granted  a  distnnjnras  on* affidavits,  stating  that  it  was 
beGeved  that  the  defendant 'Absconded  to  avoid  process,  £at  repeated 
appKcations  have  been  made  at  his  house,  and  no  satisfactory  answer 
had  ever  been  given  to  the  enquiry  as  to  the  time  of  his  coming 
home ;  and  that  on  learning  that  the  business  of  the  applicant  was  to 
serve  the  defendant  with  process,  the  persons  at  the  house  treated 
him  with  derision.    8  Taunt.  57. 

7.  A  sheriff's  officer,  in  execution  of  mesne  process,  neaceaUy 
obtained  entrance  by  the  outer  door  of  the  house,  and  followed  the 
defendant  to  his  bed-room,  who  locked  himsdf  therein,  and  refused 
to  open  the  door,  though  informed  by  the  officer  of  his  business.  The 
officer  then  waited  in  Vke  garden,  at  the  back  of  the  house,  all  night, 
and  in  the  morning,  touched  the  defendant  through  a  broken  pane  of 
glass,  requiring  him  to  surrender,  and  then  entered  the  room  in  which 
Uie  defendant  was,  through  the  window,  which  the  officer  on  enter- 
ing, fenher  broke,  and  arrested  the  defendant.  Held,  that  the  officer 
was  justified.    8  Taunt.  250. 

8;  A  notice,  by  mistake,  to  a  defendant  to  appear  on  a  day  which 
has  passed,  is  an  irregularfty ,  for  whidh  the  court  will  seta  side  the  pro- 
ceeoingB.    l^ffatta  v.  Lee,  8  Taimt.  25S. 

9.  Tne  defendants  having  signed  a  regular  bail-bond,  were  held 
to  have  waived  the  irregularity  of  the  omission  of  their  christian  names 
in  a  capias  ad  respondendum^  directing  the  sheriff  to  take  Messrs.  L. 
and  B.    1  B.  &B.529.  ,. 

10.  It  is  no  obiection  to  tjie  notice  at  the  foot  of  a  bill  of  Middle^ 
sejSf  that  it  wholly  omit  to  state  the  year,  or  word  next.  2  B.  &  A. 
€42. 

11.  In  the  execution  of  criminal  process  against  any  man  in  the  caka^^^ 

case 
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k  is  neccMnry  lo  g aiB  oteittaiiot  before  the 
door  of  the  house  can  ho  legally  jastifieiL 
of  felony?    2  B.&  A.  592. 


PROPERIT  TAX  ACT. 

A  ilatute  imponng  a  duty  on  the  property  of  persons  rcudii  _ 
in  Great  Britain^  applies  to  persons  residing  there  for  any  length  of 
time,  howoTer  short,  although  they  may  at  the  same  time  have  a 
more  permanent  residence  dsewhere.  An  exemption  of  persons 
coining  to  reside  "  for  some  temporary  purpose  onlv»  and  not  with 
asy  viewy  or  intent,  of  establishing  a  residence  therem,  and  who  shall 
not  have  actually  resided  in  Crreat  Britain  for  the  period  of  six  sac- 
oessive  calendar  months,*'  does  not  include  a  person  taking  a  house  in 
Landaut  and  furnishing,  and  residing  in  it  for  a  less  period  than  six 
months  at  any  one  time,  and  who  then  goes  elsewhere  with  his  esta- 
blishment, and  resides  for  the  remainder  of  the  year  there,  leanng 
behind  him  some  one  merely  to  take  care  of  the  house.  Such  a  per^ 
ion  i|,  therefiire,  within  the  act  of  the  46th  Geo.  3.  ch.  65n  but  not 
within  the  exemption  of  the  51st  section.    4  Price,  183. 


QUO  WARRANTO. 


When  H  Kcf  or       1.  It  IS  in  the  discretion  of  the  conrt  to  grant  a  fuo  toarranio 


not 


IVtiet  to. 


Piciulings  in. 


Ibraiation  or  not ;  and  under  circumstances  tending  to  throw  suspicion 
on  the  motives  of  the  relator,  the  court  will  not  grant  sucb  applica- 
tion where  Che  consequences  will  be  to  dissolve  a  corporation.  2  B. 
A  A.  479. 

2.  It  is  a  valid  objection  to  a  relator  applying  for  a  quo  wumnUo 
information,  th^  he  was  present  and  concurrea  at  the  time  of  the  ob- 
jectionaUe  electiori,  even  although  he  was  then  ignorant  of  the  ob- 
jection, for  a  corporator  must  be  taken  to  be  cognizant  of  the  con- 
tents of  his  own  charter,  and  of  the  law  arising  therefrom.  The  court 
wOl  not  make  sud&  a  rule  absolute,  where  a  rdator  appeared  to  be  a 
man  in  low  and  indigent  circumstances,  and  there  were  strong 
grounds  of  suspicion  that  he  was  applying  not  on  his  own  accouii^ 
or  at  his  own  expense,  bat  in  collusion  with  a  stranger.  2  B.  &  A. 
389. 

3.  In  auo  toarmntot  for  exercising  the  office  of  mayor,  4^N>n  issue 
joined,  mat  //.  the  presiding  officer  at  defendant's  election,  was  no^ 
then  mayor,  the  title  of  ii.  .to  be  mayor,  and  not  .merely  whether  be 
was  mayor  dejado^  is. put  in  issue;  a^  evidence  was  held  admisn- 
ble  to  show  that  H.  had  not  been  lawiiiUy  elected,  //•  being  then 
dead ;  but,  before  his  death,  an  information  having  been  filed  against 
for  usui|Mng  the  office.  Semble^  that  it  is  not  competent,  on  the  tri^ 
of  an  information  of  quo  tvarranto  against  the  elected,  te  impeach  1^ 
evidence  the  titles  of  the  electors,  umess  they  are  specially  queatiened 
on  therecord.    5  M. &  S.  271. 


MOiat  is  or  if 


RECORD. 

1.  A  recoffnizahce  is  not  a  record  until  it  is  enrolled,  and  therefore 
where  deftndaot  pleaded  to  assumpsit  on  bills  of  Q%cb9ogB,  drc*  that 

the 
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the  plftifitlff  was  indebted  to  him,  by  virtue  of  a  recognizaaee  taken 
in  die  Court  of  Exchequer/ which  was  stfll  in  force,  as  by  the  said 
recognizance  remaining  in  the  said  court  before  the  Barons  will 
appear,  without  statins  that  it  was  enrolled ;  a  replication,  that  the 
plaintiff  was  not  so  indebted,  concluding  to  the  contrary,  was  held 

good,  on  special  demurrer,  inasmuch  as  tne  plea  did  not  state  a  debt 
ue  by  recognizance  which  was  matter  of  record.    1  B.  &  A.  153. 
2.  An  averment  that  the  defendant  had  voluntarily  permitted  his  FiMdingab 
bill  to  be  discontinued  for  want  of  prosecution  thereof,  with  a  conclu- 
sion to  the  record,  is  not  proved  by  showing  that  there  had  been  actu- 
ally a  rule  to  discontinue  regularly  taken  out :  the  record  having  been  * 
averred,  it  must  be  proved.    Had  the  allegation  of  the  discontinu- 
ance been  general,  it  would  have  been  sufficiently  proved  by  the  rule 
to  discontinue,  and  evidence  of  the  pa3rment  of  costs.   5  Pnce,  540. 


REMAINDER. 

U  A  testator  having  an  estate,  which  had  been  conveyed  by  the  ContiogeDt. 
settlement  on  his  first  marriace  to  trustees,  to  the  use  of  himself  for 
life,  remainder  to  his  first  ana  other  sons  successively  in  tail  male,  and 
having  one  son  and  two  daughters  by  his  first  mamage ;  shortly  after 
his  second  marriage,  made  his  will,  and  devised  to  his  son  all  his 
manors,  &c.  the  personal  property,  subject  to  the  payment  of  the 
debts  and  legacies ;  but  in  case  his  son  should  depart  this  life  without 
issue  male,  or  in  case  of  failure  of  issue  male  of  the  testators  body, 
he  bequeathed  to  all  and  every  his  daughter's  who  should  be  livine 
at  the  time  of  his  death,  or  born  in  due  time  afterwards,  40;000/. 
equally  to  be  divided  amongst  them,  in  addition  to  what  they  might 
be  entitled  to  under  the  marriage  settlements  of  their  respective  mo- 
tilers ;  and  if  only  one  daughter,  then  he  bequeathed  20,000/.  to  her; 
he  then  charged  his  estates  with  the  payment  of  these  sums,  and  de- ' 
vised  them  to  A.  and  B,  their  heirs,  &c.  without  impeachment  of 
waste  upon  trust,  by  sale  or  mortgage,  to  raise  a  sufficient  sum  to 
pay  those  legacies,  with  interest,  and  then  he  devised  the  remainder 
of  his  manors,  lands,  &c.  as  should  not  be  sold  by  the  trustees  for 
that  purpose,  for  want,  or  in  failure  of  issue  male  of  his  body,  as 
aforesaid,  unto  his  brother  for  life,  with  different  remainders  over. 
The  testator  had  no  children  by  the  second  marriage,  and  his  only 
son  by  the  first  marriage  having  died  under  age,  unmarried,  and 
without  issue;  held,  that  the  surviving  daughters  took  no  estate 
by  descent  in  the  hereditaments  devised  by  the  wlQ  ;  and,  secondly, 
that  if  the  devise  to  A*  and  B.  had  been  of  a  power  to  raise  money, 
by  sale,  and  not  of  a  legal  estate,  that  the  testator's  brother  would 
have  taken  an  estate  for  life  with  remainders  over ;  and,  thirdly,  that 
under  the  will  A.  and  B,  took  an  estate  in  fee.    S  B.  &  A.  05^. 

2.  A  settlement  made  on  the  marriage  of  //.  W*  with  A*  D.  (after  Cross  rmumi 
giving  the  husband  and  wife  respectively,  estates  for  life,  with  a  <!«'• 
power  of  nppointing  by  deed  w  will  jointly,  during  the  coverture ; 
and  in  default  of  such  appointment,  separately,  wter  the  death  of 
either,)  contained  the  following  limitation  in  d^uilt  of  any  such  m- 
poinbnent:  "  To  the  use  of  all  and  every  the  child  and  chilcurea  of  the 
marriage,  both  sons  and  daughters,  equally  part  and  share  alike;  if 
more  than  one,  91^  tenants  in  common,  and  not  as  joint  tenants;  and 
of  the  heirs  of  the  body  and  bodies  o£  all  and  eveiry  such  child  and 
children  lawfully  issuing ;  and  in  case  there  shall  be  more  children 

than 
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tban  one  of  the  said  intended  marri^ge^  and  any  such  child  or  chD- 
dren  shall  happen  to  die  under  the  agq  of  twenty-one  years^  witl^out 
is^ue  of  his  or  their  body  or  bodies  lawfully  issuing,  then  so  often  as 
the  part  and  share,  parts  and  shares,  of  all  and  every  such  child  and 
children  to  the  use  of  the  surviving  children,  part  and  share  alike,  if 
more  than  one,  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
to  the  heirs  of  the  body  of  every  such  child  and  children,  until  every 
such  child  and  children  should  be  dead ;  and  in  case  there  should  be 
but  one  child  only  of  the  marriage,  or  one  only  surviving  childs  then 
to  the.  use  of  such  surviving  child  in  tail ;  and  for  de&ult  of  ifsue  of 
the  marriage,  and  in  case  there  should  be  issue,  who  should  all  die 
Hrithout  issue,  under  the  age  of  twenty-one  years,  then  to  the  heirs 
and  assigns  of  the  survivor  of  H.  IV.  &  A.  Dm  in  fee."  The  .mar- 
riage between  H.  W.  &  A.  2).  having  taken  place,  H.  fV,  died  ttUcs- 
taUy  leavinff  his  widow  and  two  children,  Joseph  and  Ann.  The  wi- 
dow made  her  will,  devising  the  property  over,  only  in  case  of  xbe 
death  of  both  children  without  issue,  before  twenty-one,,  and 
died,  leaving  the  two  children,  Joseph  and  Ann,  who  both  attained 
the  age  of  twenty-one  years.  Ann  married  T.  Weatherall ;  Jateph 
died  shortly  after  having  made  his  will,  by  which  he  cave  all  his  real 
estates  in  the  county  of  K^  or  elsewhere,  to  his  sister  Ann^  the 
wife  of  T.  Weatherall,  in  fee.  Held,  that  Ann,  who  was  already  te- 
nant in  tail  of  one  moiety  of  the  lands  comprized  in  the  marriage 
settlement,  became,  as  the  heirs  at  law  of «/.  W,  tenant  in  fee  of  the 
other  moiety.     1  B.  &  B.  401. 


Conitnictionor. 


Fieadingi. 


FkMPtice. 


REMEDIAL  STATUTE. 

A  creditor  may,  with  the  assent  of  the  debtor,  take  possession  of 
the  goods  of  his  debtor,  and  remove  them  ft-om  the  premises,  for  the 
purpose  of  satisfying  a  hondjtde  debt,  without  incurrmg  the  penalty  of 
Stat.  11  G.  2.  c.  19.  s.  3.  against  persons  assisting  the  tenant  in  re- 
moving his  goods  from  the  premises;  although  the  creditor  takes pos^ 
session,  knowing  the  debtor '  to  be  in  distressed  circumstances,  and 
under  an  apprenension  that  the  landlord  wUl  distrain.  5  M.  &  S. 
200. 


REPLEVIN. 

1.  An  allegation  of  payment  of  land  tax,  and  paving  rates,  due  for 
any  period  preceding  the  current  year,  is  no  plea  in  bar  to  an  avowrr 
for  rent  arrear.  If  the  land  tax  and  paving  rates  are  not  deducted, 
(as  they  oueht  to  be,)  from  the  rent  of  the  current  year,  they  cannot 
be  deducted,  or  the  amount  of  them  be  recovered  back  ftom  th^  land- 
lord, ip  any  subsequent  year.    1  B.  &  B.  37*  .  ' 

21  A  plea  in  bar  in  replevin  stated  that  divers  sumjs  of  ,m<9nej, 
amounting  to  a  certain  sum,  had  been  from  time  to  tin)<!,  duly^^bessed 
and  rated  upon  the  pr^nises  for  land  tax,. and  from  tiine  to  time 
paid  by  the. plaintiff,  wherefore  he  deducted  the  said  sum,  (eth^  the 
amount  of  the  tax,  which  defendant,  as  Iandlord|  was  liable  to  bear^  in 
re^^ct  of  the  rent :  held,  that  this  plea  wag  bad,  for  not  stating  the 
specific  periods  for  which  the  respective  sums  were  assessed  or  paid, 
and  in  not  stating  that  the  payment  was  made  after  the  rent  di&- 
iiaihed  for  had  accrued,  or  was  accruing.    3  B.  &  A-  516. 

3.  Wliere 
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3.  Where  an  Bvomry  stated  that  the  defendant  held  the  premises  at  Fn«ii<^ 
a  certain  yearly  rent,  to  wit,  the  yearjy  rent  of  7S-  and  the  plaintiff 
pleaded  first,  nontenuit,  secondly,  rimj  in  airear,  and  the  first  jriea 

was  found  for  the  plaintiff;  held,  that  the  second  plea  bbcsiQe 
thereby  hnmaterial,  and  that  the  proper  course  was  to  dischar^  die 
juty  from  finding  any  Verdict  upon  it,  but  that  if  any  verdict  ^aa  en- 
tered upon  it,  it  must  be  entered  for  the  plaintiff.     2  B.&  A.  546. 

4.  The  avowant  in  replevin  on  a  distress  for  poor  rates,  is  only  en-    C«iti. 
titled  to  single  cost,  under  43  Eliz.  c.  2.  s.  19.      1  B.  &  B.  517. 

3.  The  st&tnte  11  O.  S.  c.  19.  s.22.  gives  double  costs  against-  a 
plaintiff  in  replevin  onl  j  in  three  cases,  viz.  where  he  is  nonsuit^  dia- 
continoes  his  action,  or  has  judgment  given  against  him,  and  therefore 
irtiertf  In  replevin,  the  cause  not  being  then  at  issue,  the  parties 
agreed  by  bond  to  submit  the  question  to  arbitration,  the  costs  to 
abide  the  event,  and  the  arbitrator  afterwards  awarded  in  favor  of 
defendant ;  tt  was  hdd,  that  he  is  not  entitled  to  double  cotta  under 
the  statute.    I  B.&A.670. 


REVERSIONER. 


Covenant  will  lie  by  the  assignee,  of  the  reversion  of  part  of  the   Rigbu  of. 
— "-- ■  premises,  against  the  lessee,  for  not  repairing.     2B.&A. 


deniued 


RIGHT,  WRIT  OF. 

V^ere  the  sheriff  returned- to  a  writ  of  sumnionsonawritofrJKht, 
that  he  had  sununoaed  four  kqights,  which  was  according  to  iact,  bat 
the  officer  of  the  court,  in  expectstioa  that  the  knights  were  Kbout  tfi 
be  sworn,  had,  before  the  return,  writtea  on  the  lower  part  of  the 
san^e  ipjtrument,  that  they  were  duly  sworn,  which  was  not  true,  in 
an  action,  on  the  case  against  the  sheriff  for  a  false  return,  and  fqt 
negjigjence,  in  not  causing  the  knights  to  be  sworn,  held,  that  tbe  tHr 
dorsement  by  the  officer  was  no  part  of  the  retumj  that  the  sherif 
was  not  answerable  for  the  contents  of  such  indorsement,  and  that 
the  return  was  not  blse.  Ako,  that  the  sheriff,  being  only  c(h>I' 
manded  by  the  writ,  to  sunmon  the  kni^ts,  was  not  guilty  of  negli- 
gence in  omitting  to  have  them  sworn.     1  B.  &  B.  17. 
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for  any  injury  ke  may  suitakit  by  enlarging  the  then  towing  path,  or 
otherwiAe.    S  B.  ^  A.  19S. 

2.  In  a  public  navi^d>le  rlTer,  twenty  yeart'  posaesaioa  of  the 
water,  at  a  given  level,  &c.  is  not  conclusive  aa  to  the  right.  £  B.  ft 
A.  662. 


Toreriwa 
judgment. 


Amradiiienta 


SCIRE  FACIAS. 

1.  Hie  court  permitted  the  defendant  to  set  aside,  for  iiteguhuritj, 
a  judgment  on  a  scire  JhciaSf  where  the  writ  being  iasuod  more  than 
ten  years  after  the  original  judgment  was  drawn  up  out  of  tem,  and 
issued  on  a  seijeant's  signature,  instead  of  being  issued  upon  madam 
in  court,  and  where  the  defenduit  had  no  personal  notice  of  the  pro- 
ceeding.    lB.drB.381. 

S.  Where  a  sdre  JkckUf  founded  on  an  inquiskion  mis-reoitea  the 
inquisition,  and  therefore  fixes  by  such  reci|al«  a  day  on  whidi  the 
debt  had  been  found  to  be  due,  differing  from  the  true  day  named,  as 
in  the  inquisition,  the  court  will  give  leave  (on  cause  being  shown)  to 
amend  the  writ,  on  payment  of  the  costs,  &c.  even  after  the  defendanta 
have  pleaded.    4  Price,  1  SI . 


SESSIONS. 

Jttffiidictioo  of.       1.  The  sessions  have  no  Jurisdiction  jinder  55  G.  S.  c.  51.  s.  16.  to 

make  a  prospective  order  lor  a  compensation  thereaft^  to  be  made 
to  the  clerk  of  the  peace ;  and  therefore,  where  a  county  treasurer,  in 
obedienoe  to  anch  an  order»  made  ihe  payosent,  and  that  pajmeot  was 
afterwaidsy  by  an  order  of  scasions,  allowed  in  hia  aoeounls,  the  court 
of  IT.  B.  quashed  so  mueh  of  the  order  of  sessions,  aa  allowed  that 
'  item.  Qumrtt  Whether,  under  the  55  G.  S.  e.51.  s.  16.  the  sessions 
havea  power  to  make  any  compensation  to  the  clerk  €if  the  peace? 
S  B.  dr  A.  215. 

2.  The  15  G.  2.  c.  di.  is  a  deckratocy  act,  and  abould  have  a  liberal 
censtniction ;  and  therefore,  where  jiistice  of  a  borough,  eontributory 
to  the  cmintT  rate,  have  committed  prisoners  te  the  county  house  of 
corteetien,  for  oienoeaeagniaable  within  the  countT»  the  justices  at 
their  borough  sessions  have  aright  to  order  such  prisoners  to  be 
brought  before  them  Ibr  trial  there.  Quseref  also  where  a  oounty 
magistrate  having  concurrent  jurisdiction,  has  committed  a  prisoner 
for  an  offence  wi&in  the  borough  sessions,  have  not  the  same  power 
of  ordering  such  prisoner  to  be  brought  before  them  for  trial. 
2  B.  &  A.  53S. 

9.  The  justices  of  the  borough  of  Liveipool  have  no  authority  to 
commit  to  the  house  of  correction,  for  the  county  orLancaster^  a  per- 
son convicted  by  them  under  the  51  G.  3.  c.  143.  (local  and  personal) 
of  being  a  rogue  and  vagabond,  within  the  meamng  of  the  17  G.  3. 
C.&    5M.  &S.  311. 

4»  The  justices  of  the  borough  o£Lwerpoolf  have  authority  to  sen- 
teace»  and  to  commit^  in  execution  of  B\xch  8ent.ence«  to  the  house  of 
correction  for  the  county  of  Lancaster,  an  offender  convicted  before 
tfaen^  at  the  boroudi  sessions^  of  petit  larceny,    5  M.  &  S.  300. 

jL  T%»  Court  of  A.  J?«  has  tm  jurisdiction  to  review  the  Judgment 
of  the  q[uarter  sessionsi  e^^cept  on  a  case  sent  up  for  their  connder- 

afion. 
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acioa,  aad  tbeteSofe,  where  tbe  settieat  l»vmg  beard  the  witnesaet  mi 
one  9idc^  bad  i^feaed  U>  hear  thoae  on  the  other  aide,  in  aa  appeal  on 
the  groMndy  that  their  teadaooiiy  had  been  prefaced^  b^  obaanratioai 
•II  the  part  of  the  advecate»  eontrarv  to  the  uaual  practice,  the  court 
refiued  te  great  f^tmndtumu  to  re-hear  the  appeaL    4  B.  &  A.  86. 


SET  OFF. 

1 .  J9.  cannot,  in  an  action  brouglkt  against  him  by  i4.,  set  off  a  judg-  When  allow- 
ment  recovered  by  htm  against  J.,  for  which  A.  m  charged  in  exe-  able* 
cution.    5  M.  &  S.  lOS. 

%  In  corenant  upon  non  est  Jketumf  with  a  notice  of  eet-off,  the  On  the  pin  and 
^Mbndant  cannot  go  into  evidence  upon  the  aet-off.  5  M.  &  8.  IB^      notice  of  ittoflP. 


SETTLEMENT  OF  THE  POOR. 

1.  To  make  a  valid  contract  of  hiring  and  service,  it  is  not  abso-  Of  letdement 
luteiy  necessary  that  the  contract,  when  by  deed,  should  be  exfr*  bj  firing  and 
cuted  by  the  master ;  it  is  sufficient  that  he  accepted  the  services  on  "*'^'^* 

the  terms  of  the  deed,  and  therefore,  where  a  pauper  executed  a 
deed,  by  wiiich  he  became  bound  to  serve  the  master  tor  a  year,  and 
afterwards  entered  into,  and  continued  in  his  service  lor  that  periodt 
it  was  held,  that  such  deed,  although  not  executed  by  the  master, 
ouj^t  to  have  been  received,  in  evidence,  to  show  the  terms  of  the 
hinng.    2  B.  &  A.  375. 

2.  A  pauper  was  hired  for  a  year,  from  old  Michaelmas,  to  go  away 
a  month  at  narvest,  and  to  make  up  the  time  after  Michaelmas:  held, 
that  this  was  not  a  hiring  for  a  year,  and  no  settlement  was  thereby 
gained.    2B.&A.52a 

3.  A  pauper  having  hired  himself  without  specifying  any  time,  en- 
tered into  the  service  before  New  Year's  day,  and  quitted  tiPO  days 
after  Christmas,  receiving  his  full  wages,  that  being  the  usual  time 
that  servants  in  that  part  of  the  country  go  into»  and  leave  thek 
places.  The  Court  tliou^t  that  this  was  a  contract,  which  had 
arrived  at  its  termination  before  the  expiration  of  a  year,  but  the  ses- 
sions having  expressly  found  it  to  be  a  hiring,  and  service  for  a  year« 
the  Court  considered  themselves  as  bound  by  that  finding.    4»B.  ft  A. 

4.  A  pauper,  in  consideration  of  weekly  wages,  agreed  to  serve  7\  & 
a  bricklayer,  for  three  years,  but  in  case  he  should  neglect  his  master's 
business,  or  lose  any  time  on  his  own  account,  in  any  ene  week 
daring  die  first  year,  then  that  T-  &  should  deduct  firom  his  week^ 
wages  in  proportion,  and  T.  S,  agreed  that  he  would  pa;^  wages  in 
proportion  to  any  over  work,  which  the  pauper  might  ao  in  any  one 
week.  There  were  simiiar  stipulations  for  the  second  and  l}xird  years 
of  the  term,  and  it  waa  also  agreed,  that  in  case  they  could  aot  work 
tbvough  severity  of  weather  in  anv  one  year  in  the  winter  time#  then 
that  T,  8.  shoiud  pay  no  wases  oorii^  tW  time,  but  should  permit 
the  pauf^r  to  employ  himself  in  any  other  business  whatsoever:  heldt 
that  these  weae  eaqpress  exceptions  in  the  contract,  and  that  the 
pauper  by  servmg  a  year  under  it  did  not  gain  a  settlement.  3  B.  &  A. 
ICfi. 

5.  Where  a  paiqier  being  hired  ibr  a  y^iar,  and  being  served  till 
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teithin  a  few  days  of  the  end  of  the  year,  went  without  his  masterV 
leave,  to  the  statutes  to  hire  himself  fot  the  next  year,  and  on  the 
master  dismissing  him  for  that,  went  before  a  magistrate  with  his 
master,  and  there  offered  to  serve  his  vear  out,  but  upon  receiving  his 
full  year's  wages  was  satisfied,  and  cud  not  return  to  his  service,  but 
neither  hired  nor  offered  to  hire  himself  into  any  fresh  service  till  the 
year  had  expired.  Held,  that  this  amounted  only  to  a  dispensation 
with  his  service,  for  the  remainder  of  the  year,  and  that  he  thereby 
gained  a  settlement.    2  B.  &  A.  483. 

6.  In  settlement  by  hiring  and  service,  the  pauper  is  settled  where 
his  place  of  rest  is,  and  therefore,  where  a  servant  who  drove  the  mail 
cart,  had  a  bed  provided  for  him  by  the  year  at  N.  where  he  rested 
every  night  dunng  four  or  ^ve  hours  in  the  middle  of  tlie  night,  and 
afterwaras  returned  back  in  the  morning,  to  his  master's  house  at  M^ 
and  usuallv  went  to  bed  in  his  own  exclusive  room  for  about  two 
hours.  Held,  that  this  f^ace  <)f  rest  was  in  Af.,  and  that  his  settlement 
was  there  also.    3  B.  &  A.  374. 

7.  A  hiring,  at  weekly  wages  either  to  be  at  liberty  to  part  at  a 
month's  notice,  was  held  to  be  a  yearly  hiring,  although  the  case 
stated,  that  the  pauper  let  himself  bv  the  week,  it  being  also  stated, 
that  at  the  time,  pauper  let  himself  bjr  the  week,  nothing  passed  be- 
tween him  and  his  master  as  to  his  being  hired  by  the  weex,  except 
that  he  was  to  have  weekly  wages.    5 IVL  &  S.  1 14. 

8.  Where  pauper,  at  the  time  of  hiring  himself,  had  a  daughter  of 
the  a^e  of  eighteen,  who  from  the  age  of  four,  had  lived  with  her 
grandfather,  and  had  been  maintained  by  him  until  his  death,  and 
afterwards  by  her  gran^other,  which  continued  until  she  attained 
twenty-one,  the  grandfather  haying  by  his  will,  directed  the  grand- 
mother to  educate  and  maintain  her  out  of  a  fund  given  to  the 
erandmother  for  life,  and  after  her  decease,  to  the  daughter :  held, 
Uiat  the  daughter  was  not  emancipated,  and  consequently  pauper  was 
not  within  stat.  3  &  4  W,&  M.b,  person  not  having  a  child  at  tne  time 
of  the  hiring.  5M.&S.  214. 

9.  Where  a  female  natural  child  was  hired  for  a  year  by  the  wife 
of  its  reputed  father,  and  continued  doing  the  household  work  for 
three  years,  but  after  the  first  year  no  wages  were  paid,  nor  was  there 
any  contract  of  hiring :  held,  that  the  sessions  were  warranted  in 
finding,  that  after  that  time  she  did  not  continue  on  the  terms  of  the 
original  hiring.     1  B.  ^  A.  178. 

10.  Where  by  a  parol  contract  the  master  agreed  |o  teach  the 
pauper  to  make  stockings  during  the  year,  for  which  he  was  to  re- 
ceive two  guineas,  and  the  pauper  was  to  have  his  tunings,  pay- 
ing his  master  for  the  use  of  the  firame,  ^c,  and  the  pauper 
continued  in  the  service  a  year  and  a  half;  it  was  holden  ttmt 
the  pauper  did  not  gain  a  settlement  by  hiring  aird  service.  1  B. 
&  A.  115. 

1 1.  A  nauper,  before  the  expiration  of  her  apprenticeship,  hired 
herself  ana  served  for  a  year,  the  four  months  or  which  were  afbr 
her  indentures  had  expired,  and  then  hired  herself  to  the  saitie  per- 
son for  another  year,  but  served  only  ten  months :  hdd,  that  die 

.  first  service,  although  without  the  knowledge  or  consent  of  the  mas- 
ter, might  be  coupled  with  the  service  under  the  last  contract, 
and  that  the  pauper  thereby  gained  a  settlement.  I  B.  &  A. 
^80. 

...12.  A  service  under  a  hiring  for  fifty-one  weeks,  may  be  coupled 
with  a  service  under  a  previous  luring;  for  a  yevi  so  aft  tto  confer  a  set- 
tlement*   1  B.  &  A.  819. 

IS.  A 
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IS.  A  clerk  ia  a  mercantile  house  hired  by  the  year;  but  serving 
only  during;  the  usual  hours  of  busioess,  thereby  gains  a  settlement, 
although  dioselioui^  did  not  by  Uie  custom  of  the  trade  ever  occupy 
the  idioley  and  he  went  where  he  pleased  without  askltig  his  master^ 
leave^  when  those  hours  were  over.    1  B.  &  A.  929. 

14.  A  pauper  agreed  to  serve  as  a  bricklayer  from  Michaelmas  to 
Michaelmas,  and  to  make  70»000  bricks  at  a  stipulated  price.  Held, 
that  this  was  not  a  contract  for  a  years'  service  absolutely,  but  a  con« 
tract  to  serve  till  the  completion  of  the  job,  and  therefore  a  settlement 
was  not  thereby  gained.     1  B.  &  A.  S2S* 

15.  A  &ther  ha«  at  the  common  law  no  authoritv  to  bind  his  infant  Of  ■ettlcment 
aon  apprentice  without  his  assent,  and  consequendy,  i^ere  an  inden*  ^y  apprentice- 
ture  ot  apprenticeship  was  executed  by  the  master  and  the  Either  of  ^^ 

the  apprenticei  but  not  also  by  the  apprentice  himself:  held,  that  it 
was  invalid  and  that  no  settlement  could  be  gained  under  it. 
SB.i^A.584s 

16.  The  statute  51  G.  S.  c*  80.  extends  to  parishes,  where  there 
are  three  offices,  only  one  of  whom  acts  as  churchwarden  as  well  as 
overseer,  and  therefore  an  indenture  in  sudi  a  case  signed  by  two 
parish-officers,  one  of  whom  acted  in  a  double  capacity,  was  held  to 
be  valid.    2B.drA.900. 

17.  Where  a  master  mariner  having  no  immediate  occasion  for  his 
apprentice's  service,  the  vessel  being,  then  in  dock,  offered  either  to 
turn  him  over  to  another,  master,  for  a  time,  or  to  let  him  go  back  to 
schoaly  and  the  apprentice  said  he  would  go  back  to  school  and  learn 
"navigatiqn ;  and  accordingly  did  so,  and  resided  above  forty  days 
there :  held,  that  such  residence  was  not  a  residence  under  the  in- 
denturesy  and  that  he  did  not  thereby  gain  a  settlement.  2  B.  &  A. 
982. 

•  18.  BV' an  indenture  of  apprenticeship,  it  was  stipulated  that  the 
master  should  provide  meat,  drc.  during  die  term,  except  in  the  win- 
ter-seasons*  when  the  ship  to  which  the  apprentice  belonged  should 
be  laid  by  unrigged,  during  which  time  the  M)prentice  was  to  be 
nMintabed  by  himself  or  friends,  the  master  paym^  a  co<n|>ensation. 
Upon  this  stipulation  the  apprentice  during  the  wmter  resided  with 
his  parents  in  the  township  of  J3.,  for  more  than-fbrty  days,  not  doirtg 
any  wprk  for  his  master  auring  such  residence.  Held,  that  this  wa^ 
not  a  residence  under  the  indenture,  and  conferred  no  settlement. 
4  B.  &  A.  84^ 

19.  A  parish  iqpprentice  and  his  masder  being  both  on  the  perma- 
nent staff  of  the  local  militia,  in  consequence  of  that  tHrcntnMance, 
resided  together  with  his  master,  and  continued  to  Serve  falm  in*  the 
parish  of  B.  for  forty  days.  It  was  heldf  that  this  residence  was  sufS- 
cient,  and  that  he  thereby  acquired  a  settlement  m*:B.,-notwiDi^ 
standing  they  were  both  under  the  contrd  of  *  dieir  superior  officers 
during  the  whole  time.    9  B.  dr  A.  411. 

20»  Where  the  mother  cX  aa  i^yprentice,  whose  tiffi6  had  'not  ex- 
pired, affiled  to  his  master  to  gfve  him  up  to  li^r,  and  i3tit  maStift 
tiaving  ^eonsented  to  it,  and  all  bamg  agi^d  to  part,  the  mfprentite 
went  siray,  btat  the.indenture)  which  -wasih  the  .handb  of  a  third 
person^  was  neuter  applied  for,'  nor  giren  op.  Hdd,  flmt  the  appren- 
ticeship was  not  ^t  an  end  to  by  tius  agreemetit,  althourfi  th^  master 
said  that  he  would  have  given  up^the  indenture  if  brhad  liad  it  in  fiis 
possession  at  the  time,  and  afterwairds  refused  to  iake  back  the  ap» 
prentice.    9  B.  4:  A.  982. 

21.  An  infimt  may  bind  himsdf  apprentice;^  by  iadentore  i>ecause  it 
Vol.  VII.  9  E  •* 
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St  for  his  benefit ;  and  though  he  be  a  pauper  in  the  parish  work- 
house at  the  time  of  the  binding,  and  the  parish  officers  pay  the  pre- 
mium, yet  it  is  not  necessary  that  they  should  sign  the  indenture,  or 
that  tlie  justices  should  assent  thereto,  if  the  apprentice  be  not  t 
parish  apprentice  within  the  meaning  of  the  statute  43  Eliz.  c  2. 

5M.&S.257. 

22.  The  master  of  several  apprentices,  upon  his  quittii^  baaneii, 
proposed  to  assign  all  his  apprentices,  without  mentioning  either  their 
names  or  number,  to  «/.  S,,  but  no  assignment  was  ever  made ;  the 
pauper,  oiie  of  Uie  apprentices,  was  ctfterwards  hired  byJ.  S.  «s 
a  servant,  for  fifty-one  weeks,  and  her  former  master  on  meeting 
her  expressed  his  approbation  of  her  having  gone  into  the  service  of 
•/.  S. ;  the  sessions  having  found  that  there  was  not  a  particular  Ur 
sent  of  the  original  master  to  the  second  service,  and  there^He  the 
relation  of  master  and  apprentice  never  subsisted  between  /.  S.  aod 
the  pauper,  this  court  thought  the  sessions  well  warranted  in  that  con- 
clusion.. J  B.  &  A.  116. 

23.  An  indenture  stated  that  the  overseers  and  churchwardens  of 
M.,  in  the  county  of  Warwick^  with  the  consent  of  justices  of  the 
said  county,  bound  a  pauper  apprentice  to  7\  W.  of  //.  in  the  countj 
o£  Leicester,  and  the  justices  m  their  written  consent  on  the  margin, 
described  themselves  as  justices  of  the  county  aforesaid.  Held,  that 
it  sufficiently  appeared  that  they  were  justices  of  the  county  of  War- 
tvick.     1  B.  &  A.  273. 

24.  The  statute  43  Eliz.  c.  2.  does  not  require  absolutely  tvo 
churchwardens  in  everv  parish  for  the  management  of  the  poor,  sod 
therefore  an  indenture  binding  out  a  poor  apprentice  by  one  church- 
warden,  where  by  custom  there  was  but  one,  and  one  overseer}  vtf 
held  to  be  good  within  the  fifth  section  of  that  statute,  which  ^^ 
quires  it  to  be  executed  by  the  greater  part  of  the  churchwardens  and 
overseers.    1  B.  &  A.  275. 

Of  settlement  ^^«  '^  pauper  does  not  gain  a  settlement  by  having  hired  a  teae- 
upon  a  tcne-  ment  of  more  than  Itf.  a  year  value,  and  having  resided  therein  more 
meat  of  \oi,  a  than  forty  days  altogether,  but  less  than  forty  days  before  the  pass- 
7«r  Tdue.         ing  ©f  the  59  G.  3.  c.  50.,  by  which  a  residence  for  twelve  months 

is    necessary,   in    order    to    confer   a    settlement.      4  B.  &  A. 

681. 

26.  Where  pauper  by  order  of  a  corporation^made  at  a  common- 
hall,  was  allowed  the  liberty  to  take  sand  and  gravel  from  the  bed  of 
a  river  (of  which  the  corporation  were  entitled  to  the  soil)  with  a  con- 
dition uiat  he  sold  the  sand  to  the  inhabitants  of  the  town,  at  a  cer- 
tain rate,  for  which  liberty  he  paid  to  the  corporation  at  the 
rate  of  10/.  per  annum.  Held,  that  he  thereby  acquired  a  settle- 
ment.   5  M.  &  S.  90. 

27.  Wliere  pauper,  a  married  man,  agreed  to  serve  S.  for  a  year, 
aa  a  labourer,  ana  was  to  have  20/.  a  year,  a  house  and  garden,  a 
piece  of  land  for  potatoes,  the  milk  of  a  cow,  and  feeding  of  p^> 
which  were  to  run  on  a  neighbouring  field,  and  under  this  agreem^t, 
the  pauper  served,  and  had  the  exclusive  occupation  of  the  house  for 
himself  and  family,  the  house  being  about  100  yards  from  the  house 
of  iS.,  and  beings  necessary  for  the  performance  of  his  service,  and  ii 
he  had  not  had  it,  he  would  have  had  more  wages.  Held,  that  thu 
w^s  not  a  coming  to  settle  on  a  tenement  to  confer  on  a  settlement. 
5M.&S.  136. 

28.  A  soldier  whilst  his  regiment  lay  in  barracks  at  i?.,  took  a 
house  there  for  himself  and  fanailyi  of  the  yearly  value  of  IQl;  ^^y^^^ 
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aided  more  than  forty  days.  Held,  that  this  was  a  coming  to  set- 
tie  in  a  tenement,  and  that  he  thereby  gained  a  settlement.  1  B.  &  A. 
270. 

29.  A  pauper  by  occupying  a  freehold  estate  of  his  own,  and  also 
other  lands  as  tenant,  the  whole  being  of  the  aggregate  annual  value, 
of  10^.,  does  not  thereby  gain  a  settlement,  it  being  necessary  under 
the  13th  and  14th  Car.  2.  c.  12.  that  he  should  come  to  settle  on  aU 
the  property  in  the  character  of  tenant.     1  B.  &  A.  481. 

SO.  A  pauper  employed  as  a  labourer  by  the  board  of  ordnance, 
having  previously  occupied  a  house  at  an  annual  rent  of  7/-,  which 
was  then  purchased  by  the  board,  still  continued  to  reside  in  part  of 
the  premises  at  a  weekly  rent  of  2^.,  which  was  deducted  out  of  his 
wages,  and  during  such  last  occupation,  he  also  occupied  a  shop,  the 
shop  and  house  together  being  or  the  annual  value  or  10^.,  and  upon 
his  dismissal  from  his  employment,  he  gave  up  possession  of  the 
house  as  required.  Held,  that  his  last  occupation  of  the  house  was 
not  as  tenant,  but  as  servant^  and  that  no  settlement  was  thereby 
gained.    1  B.  &  A.  473. 

31.  Where  there  is  no  custom  for  that  purpose,  the  lord  of  a  Of  witlaiieot 
manor  cannot  make  a  new  grant  of  copyhold,  and  if  he  does,  the  by  cttat*. 
grantee  acquires  thereby  no  settlement  oy  estate.     Held  also,  that  a 

grant  by  the  lord  of  copyhold  land  paying  a  yearly  rent  of  2s»  6d. 
(which  rent  in  a  subsequent  part  was  called  a  quit  rent)  is  a  purchase 
within  9  G.  1.  c.  7.,  and  being  under  30/.  confers  no  settlement. 
2  B.  ft  A.  189. 

32.  «/.  F.  being  seised  in  fee  of  a  cottage,  demised  the  same  to  the 
overseers  of  the  poor  for  1 000  years,  reserving  a  pepper-corn  rent,  and  , 
continued  to  reside  there.    Being  sick,  his  daughter  and  her  husband 

came  by  permission  of  the  parish  officers  to  reside  with,  and  take  care 
of  him ;  after  his  death,  the  daughter  being  his  heir,  they  continued 
to  reside  there  above  forty  days,  claiming  a  right  to  the  pos- 
session. Held,  that  they  thereby  gained  a  settlement,  being  en- 
titled to  the  reversion,  and  the  residence  not  being  fraudulent.  2  B. 
&  A.  527. 

■  S3.  Where  a  pauper  was  legally  sworn  in  borsholder  at  a  court  Of  wtilenient 
leet,  and  after  executing  the  office  for  a  few  days  he  was  afterwards  bj  aenring  and 
by  two  magistrates  discharged  from  executing  his  office,  and  another  ^^^ 
person  appointed,  but  he  acquiesced  in  this  and  did  not  in  fact  after- 
wards execute  the  office.     Held,  that  this  was  not  executing  an  an- 
nual office  within  the  parish  so  as  to  confer  a  settlement.    4  B.  &  A. 

6ia 

34.  Where  a  pauper  being  settled  by  parentage  in  A,y  at  the  age '  Of  the  letUc- 
of  thirteen  years  hired  and  served  for  a  year  in  A.y  and  afterwards  «»««*  ^  ***'!" 
when  he  was  sixteen  years  old,  returned  to  and  lived  with  his  father's  ^'^'^ 
family  until  he  became  of  affe.    Held,  that  having  acquired  a  settle- 
ment of  his  own  in  it,  he  did  not  follow  the  settlement  of  \n^  fathers, 
subsequently  gained  in  another  parish,  whilst  the  pauper  continued 

to  reside  with  him.    3  B.  &  A.  377. 

35.  \Miere  a  pauper  was  bound  apprentice  to  a  certificated  man, 
and  during  his  apprenticeship,  he  being  of  the  a^e  of  eighteen,  his 
father  gained  a  new  settlement,  and  the  pauper  did  not  return  to  his 
father's  house  till  after  he  was  twenty-one.  Held,  that  he  was  not 
emancipated,  and  that  his  settlement  followed  the  new  settlement  of 
his  father.    2  B.  &  A.  582. 

36*  A  room  in  a  parish  workhouse  licensed  pursuant  to  13.  G.  3. 
c.  8^  and  appropriated  to  the  reception  of  and  used  for  the  purpose 
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of  delivery  of  pregnant  tromen  resident  within  the  piiuh^  whether 
settled  there  or  elsewhere,  and  the  expense  of  which  room  wbs  de- 
frayed in  common  with  the  general  expenses  of  the  workhouse  out 
of  the  parish  rates,  is  not  an  hospital  or  place  within  the  IB  G.  S. 
C.82.S.  3.    4B.&A.5(H^ 
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L  A  tenement  situate  in  the  king's  Dock  YarJ^  deriving  a  benefit 
(r6m  the  public  services,  and  occupied  by  an  officer  of  goverB<^ 
ment  who  paid  no  rent,  is  liable  to  be  rated  to  the  sewers.  3  B.^ 
A.  21. 
Draiiuigv  acts*  2*  A  local  drainage  act  provided  that  the  owners  and  proprietor* 
of  lands  (by  and  at  whose  expense  certain  banks  should  be  made  for 
the  purposes  of  the  drainage*)  their  heirs  and  asBigns  diould  be  reini- 
bursed  such  expenses,  or  such  share  thereof  as  should  be  ascertained 
by  certain  commissioners  appointed  under  the  act,  and  a  subsequent 
act  which  imposed  an  additional  tax  upon  those  lands,  provided  that 
such  tax  should  not  be  payable  until  the  repayment  of  sudi  of  the 
above  expenses  as  th^  owners  and  proprietors  of  the  said  lands  for 
the  time  being  should  make  appear  to  the  satisfaction  of  the  commja- 
sioners  to  have  been  necessarily  expended  in  making  banks.  The 
act  also  contained  clauses  whereby  tenants  for  life  or  ii^  tail,  were 
especially  enabled  to  borrow  money,  and  to  charge  the  lands  with  it 
for  the  purpose  of  defraying  the  expentfes  of  making  banks  under 
these  acts.  </.  <S.  who  had  expended  800^.  in  making  banks,  aitet^^ 
wards  sold  his  lands  without  reilerving  to  himself,  or  taking  any 
notice  in  the  conveyance  of  the  retmbUrsment  above  mentioned,  and 
the  commissioners  having  subsequently  determined  the  amount  of  the 
reimbursement.  Held,  mat  the  purchaser,  and  not  J,  S^  was  entitled 
to  receive  it.    3  B.  &.  A.  4^. 

S.  If  inefficient  cause  be  shown  against  such  an  application,  and  the 
deputy  remembrancer  be  attended  to  resist  or  dimmish  the  sheriff"is 
claim,  he  is  still  not  entitled  to  the  costs  of  either  the  application  or 
the  reference.    4  Pricei  131. 
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.  1.  Sheriff  claiming  extra  allowance,  must  apply  to  the  Court,  who 
will  refer  it  to  the  deputy  remembnuicer,  to  ascertain  what  he  is  en- 
titled to.  It  is  a  rule  to  show  cause.  A  sheriff  has  no  right  to  levy 
costs  or  poundasfe,  or  any  incidental  expenses,  under  an  extent  on  ^ 
simple  contract  debt,  neither  has  he  or  the  attorney  fbr  the  prosecutor 
of  the  extent,  a  right  to  receive  any  such  costs,  &c.  under  a  com- 
promise, in  consideration  of  stajring  proceeedings  from  the  defendant, 
under  duress  of  a  seizure.  If  more  than  the  precise  debt  be  recrived 
by  them  under  such  circumstances,  they  will  be  ordered  to  restore  it, 
and  to  pay  die  costs  of  an  iq>plication  to  the  Couit,  for  the  purpose 
of  obtaining  the  order ;  and  an  assignee  of  a  bankrupt  ^defendant  msy 
apply.  Such  a  motion  may  be  made  after  an  application  to  set  uam 
tne  extent  altogether,  wfaidi  has  fkiled.    5  Price,  1B9. 

2.  Where  bad  has  been  put  in  by  a  defendant,  and  not  perfected, 
the  sheriff's  officer  may  put  in  and  justify  bail  for  his  own  mdenurity . 
5  PricOi  558.  •     • 
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9.  Where  t  landlord  has  distrained  for  rent  arfear,  and  the  tenant  ttuam  of. 
has  replevied  the  goods,  and  has  sold  a  part  on  his  own  account,  by 
permission  of  his  bndlord;  if,  in  the  mean  time,  the  remainder  are 
seized  under  an  extent  tested  after  the  distress,  for  a  debt  due  to  the 
crown,  which  is  satisfied  thereout,  accordine  to  the  exigency  of  the 
writ,  this  Court  cannot,  in  the  exefcise  of  its  equitable  jurisdiction, 
interfere  ta  enlar^  the  time  for  the  return  of  the  process,  that  the  sheriff 
may,  in  the  interim,  proceed  under  it  against  the  defendant's  lands  for 
the  landlord's  indemnity,  on  the  ground  that  the  defendant  had  not, 
pending  the  distress,  in  point  of  fact,  goods  and  chattels  sufficient  to 
eatisff  the  crown's  debt,  or  In  any  way  use  the  crown  process  in 
favour  of  the  landlord,  juder  such  circumstances,  and  principally 
because  on  the  levy  having  been  made,  the  writ  would  be  co  instanti 
Junetus  ojfkio^    4  Price,  818. 

4.  Where  the  return  to  a  writ  of  latitat  stated  that  the  defendant 
was  insane,  and  could  not  be  removed  without  great  danger,  and  con- 
tinued so  till  the  return  of  the  writ,  the  Court  refused  an  attachment 
against  the  sheriff.    4  B^  &  A.  279. 

•  5.  SembUy  that  a  return  by  the  sheriff  to  a  bill  <^f  Mtddlesexj  stating 
that  he  took  and  detained  me  defendant  until  he  rescued  himself  is 
/sufficient.  Without  naming  the  rescuers,  or  stating  them  to  be  people 
of  the  county ;  but  return,  not  stating  the  arrest  to  have  taken  place 
in  the  county,  was  held  to  be  bad.     1  B.  A:  A.  190. 

6.  The  sheriff,  in  Michaelmas  term  last,  returned  to  a  writ  off.fa^  LiabilltiM  of. 
**  goods  in  hand  for  want  of  buyers,  value  unknown,"  and  no  further  steps 

were  taken  by  the  plaintiff  till  Trinity  term  following.  In  the  interimj 
the  goods  were  seized  under  an  extent  by  the  crown.  Held,  that  the 
court  would  not  compel  the  sheriff  to  make  good  the  loss  to  the 
plaintiff,  and  that  they  would  auash  a  writ  of  distringas  which  had 
been  issued  for  that  purpose,  almough  the  plaintiff  had  giten  all  the 
indulgence,  with  the  advice  desired,  and  concurrence  of  the  sheriff's 
officer.    9  B.  dr  A.  204. 

7.  If  a  deputy«sheriff,  being  in  possession  of  goo<k  seized  under  an 
immediate  extent,  and  having  received  a  subsequent  ^^m^/^idcu  at 
the  suit  of  a  siibjecty  conti»et  with  the  judgnient  creditor  to  deliver 
Mm,  in  satisfaction  of  his  execution,  a  certain  quantity  of  the  goods 
sebed,  otk  his  psrfing  halo  the  sheriff's  hands  the  debt  due  to  the 
erown,  which  is  accmdingly  paid'to  him ;  and  if,  afterwards,  whilst 
his  officer  is  in  the  act  of  deliverinff  and  msosuring  the  quantity  spe- 
cified to  the  pliiirtiff 's  agent,  to  Mon  he  had  given  op  the  key,  the 
goods  are  rescued,  the  ueriff  is  liable  to  the  judgment  creditor,  who 
may  maintain  a  special  assumpsit  on  the  contrsct,  (whether  the  idieriff 
be  authorized  so  as  to  contract  or  not,)  dr  on  a  common  count  for 
goods  sold  and  delivered,  or  for  money  had  and  received,  in  the 
case  of  an  under*«hcnff  in  the  country,  emplbying  an  acknowledged 
town  agent,  such  an  engagement  made  by  the  utter  is  le^al,  and 
Mndlne  on  the  riieriff,  who  must  seek  his  remedy  over.  5  Pnce,  578. 
A  beguming  to  measure  and  deliver,  is  not  such  a  delivery  as  wM 
SflSlrfy  even  this  soecial  contract.    Vbti. 

8.  The  platntiff^s  attomtr  directed  the  sheriff's  office,  who  had  ar- 
reeled  the  defendant,  not  to  let  him  go  et  krge,  without  an  express  con- 
MHtfirom  him,  the  attorn^,  ashehadalien  for  his  costs.  Ine  sheriff's 
officer  did,  by  the  authority  of  the  plaintiff  in  the  action,  but  without 
that  of  the  attorney,  let  the  defendant  go  at  large.  Held,  that  the 
sheriff  was  not  liable  to  the  attomeylbr  his  costs.    2B.  dt  A.  4M. 

9.  If  a  sheriff's  eftcer^  who   «rrast$  a  defendant^  demsnd  and  Ofpiooesdiagf, 

SB  3  receive 
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afcainn,  in  g«-  receive  fVotn  bim  a  larger  sum  than  he  U  liable  to  pay  as  a  caption 
"«**•  fee,  and  for  the  expense  of  the  bail-bond,  &c.  the  court  wiU,  on 

motion,  order  it  to  be  referred  to  the  Master,  to  ascertain  what  the 
a^cer  is  entitled  to  on  that  account,  and  order  him  to  restore  the 
surplus  10  the  defendant,  and  to  pay  the  coste  of  the  application. 
A  charge  of  2/.  13*.  6d.  made  on  a  defendant  in  fee,  wholly  disal- 
lowed by  the  master,  on  a  reference  to  him  under  such  circumstancei. 

4  Price  309* 

10.  In  an  action  brought  against  the  sheriff  for  money  levied  under 
a/./fl.,  without  any  previous  demand,  the  court  will  stoythepro- 
ceedmgs,  upon  payment  of  the  sum  levied,  without  costs.    3  6. 5c  A. 

Of  proctedings  11.  The  court  will  not  set  aside  an  attachment  against  the  sb^ 
i^ut,  in  reUi-  for  not  bringing  in  the  body,  on  payment  of  costs,  on  the  applicstioa 
tion  to  bsil.        ^  jj^^  defendant,  who  swore  to  merits,  wKere  it  appeared  tliat  no 

bail-bond  had  been  taken  by  the  sheriff.    2  B.  &  A.  S54. 

12.  After  the  sheriff  had  returned  cepi  corpus,  the  plaintiff  brought 
an  action  for  an  escape,  and  recovered  the  debt.  Held,  that  he 
could  not,  after  this  rule,  compel  the  sheriff  to  bring  in  the  body. 
2B.&A.623. 

13.  The  court  will  set  aside  an  attachment  agamst  the  shcntt  tcr 
not  bringing  in  the  body,  with  costo,  upon  an  affidavit  that  the  plaintiff 
purposely  prevented  the  defendant's  being  re-taken  after  a  rescue,  wd 
that  the  application  was  by  the  sheriff  himself,  without  negativing  the 
fact  of  his  having  an  indemnity.     1  B.  &  A.  192. 


SHIP. 

Q^yg^^  1.  In  an  action  against  several  defendants,  as  ship-owners,  for 

damage  sustained  by  the  loss  of  goods  laden  on  board  their  ship^  it 
was  held  that  by  the  53  G.  3.  c.  159.  a.  1.  they  were  not  liable  ia 
that  character  beyond  the  value  of  the  ship  and  freight  due,  or  to 
grow  due,  althougn  the  loss  was  occasioned  by  the  misconduct  of 
one  of  the  defendants,  who  was  both  master  and  part-owner.  Se- 
condly, that  the  value  of  the  ship  was  to  be  calculated  at  the  time  of 
the  loss,  and  not  at  the  time  of  the  commeqcement  of  the  voyage; 
and,  thirdly,  that  in  calculating  the  value  of  freight  due,  or  to  gfow^ 
due,  money  actually  paid  in  advance.    2  B.  &  A.  2. 

2.  Where  A.  having  contracted  for  a  ship  to  be  built  for  him  m 
the  East  Indies,  agreed,  during  the  time  of  the  buUding,  to  sell  a 
share  to  B.,  and  B.  paid  a  part  of  the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on  the  ship  s  arrival  in  Engltaid,  A. 
caused  her  to  be  registered,  and  accounted  with  B*  as  part-owner, 
but  J^.'s  name  was  never  on  the  register  as  part-owner;  held»  that 
B.  had  no  legal  interest  in  the  ship.    2  B.  &  A.  24^. 

3.  The  owner  (in  England) .  hable  for  money  advanced  to  the 
master  at  his  request  for  the  necessary  use  of  the  ship,  after  her 
arrival  in  an  English  port ;  nor  is  the  consent  of  the  owner  necessary 
to  establiiA  his  responsibility.  Nonsuit  on  that  ground  of  ^J®^^ 
aet  aside,  and  verdict  entered  for  plaintiff,  subject  to  an  aw^  ^ 
what  should  be  found  to  be  due  for  the  necessary  use  4tf  the  vesseL 
7  Price,  592. 

4.  A  ship-owner  is  liable  for  necessary  repairs  done  to  a  vup  ^y 
the  master's  order,  and  the  word  ^*  necessary"  means  such  as  are  nt 
and  proper  for  the  vessel  upon  her  voyase,  and  such  as  a  prudent 
owner  himself;  if  present^  would  order*    4  d.  &  A.  S5%  ^ 
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5-  The  master  of  a  ship  has  not  a  lien  on  the  freight  for  his  wages,  Master. 
or  for  his  disbursements  on  account  of  the  ship  during  th^  voyage, 
or  for  the  premiums  paid  by  him  abroad  for  the  purpose  of  procuring 
the  cargo.     1  B.  &  A.  575. 

6.  Where  a  ship  registered  at  the  port  of  N.  was  transferred  by  a  Sale  of. 
deed  of  assignment  to  owners  resident  in  L.,  the  ship  being  then  in 

the  port  of  L.  Held,  that  this  transfer  was  not  within  34  G.  3.  c.  68. 
s.  15.,  but  within  s.  16.  of  that  act ;  and  that  the  transfer  was  valid, 
although  no  indorsement  was  made  on  the  certificate  of  registry. 
Held,  also,  that  the  non-compliance  with  7  &  8  W.  3.  c.lS2.  8.21. 
does  not  avoid  the  transfer.    2  B.  &  A.  4^. 

7.  The  importation  of  goods  from  America  in  a  vessel  American  Statutet. 
built,  though  owned  by  British  subjects,  is  not  legalized  by  49  G.  3. 

c  59.    4  B.  &  A.  426. 


SLANDER. 

1.  An  action  for  defamation  will  not  lie  against  a  barrister  for  words   1^  general, 
spoken  by  him  as  counsel  in  a  cause,  pertinent  to  the  matter  at  issue. 

1  B.&  A.  252. 

2.  These  words,  "  I  will  take  him  to  Bovo  Street  on  a  charge  of  Of  the  perwmal 
forgery,"  are  not  actionable,  because  they  do  not  amount  to  charge  «*»"c*«'' 

the  person  of  whom  they  are  spoken  with  felony.    4  Price,  46. 


SLAVERY. 

A  foreigner  who  is  not  prohibited  from  carrying  on  the  slave  trade  In  relation  to 
by  the  laws  of  his  own  country,  may,  in  a  British  court  of  justice,  recover  foreigQen. 
damages  sustained  by  him  u  respect  of  the  wrongful  seizure,  by  a 
British  subject,  of  a  cargo  of  slaves  on  board  of  a  snip  dien  employed 
by  him  in  carrying  on  the  African  slave  trade.    3  B.  &  A.  353. 


SOUTH  SEA  COMPANY. 


The  45  6. 3.  c.  34.  only  repeals  the  navigation  act  as  to  foreign  StatutearelatiTe 
built  ships,  and  does  not  confer  upon  them,  when  navigating  under  ^ 
its  provisions  with  the  king's  licence,  all  the  privileges  of  British 
built  ships,  and  therefore  the  former  cannot  trade  to  the. western  coast 
of  America  without  a  South  Sea  licence.  1  B.  &•  A.  334.  Qjtuere, 
whether  42  G.  3.  c.  77.  authorizes  British  built  ships  so  to  trade 
without  such  licence?    Ibid. 


STAMPS. 

1.  A  receipt  for  a  promissory  note,  expressing  a  prospective  and  Classing  of 
executory  consideration,  on  which  the  money  thereby  secured  is  to  itnimcnts.- 
be  paid,  may  be  given  in  evidence  as  a  receipt  on  a  receipt  stamp, 

and  does  not  require  an  agreement  stamp,  as  evidence  of  a  contract. 
I  B.  A  B.  1. 

2.  Where  C  was  directed  by  a  letter  from  B.  to  pay,  oat  of  the 

3  £  .4  nroceeda 
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proceeds  of  his  goods  then  unsold  in  his,  C's  bands,  a  certain  sum  of 
money  to  D.,  which  C.  consented  to  do  by  letter  JD.  (which  letter 
was  stamped  with  an  agreement  stamp),  and  these  letters  being  giren 
in  evidence  to  prove  that  the  money  was  paid  by  order  of  B*f  it  was 
holden,  that  they*  did  not  amount  to  an  agreement  between  B*  aad 
C^  and,  consequently,  that  the  stamp  was  improper,  and  that  the 
order  itself  for  payment  should  have  been  stamped,  as  being  so,  (Nrder 
for  the  payment  of  money  out  of  a  fund  which  might  or  nii|^t  not 
be  available  within  the  meaning  of  die  statute  55  G«  S.  c  184.  Sched* 
Part  X.     J  B.  &  A.  36. 
InsmimcBik  li-       3,  A  bill  of  sale  of  a  ship  is  not  void,  though  it  omit  to  set  forth 
lAdt  or  not  to    ^}jg  ^f.^^  consideration,  and  is  not  stamped  with  an  ad  valorem  stamp; 
tiic  dutjT.  ^^^  ^i^g  parties  thereto  are  Hable  to  a  penalty.    5  M.  &  S.  228* 

4.  A  valuation  made  of  the  parisn  lands  by  two  resident  pa- 
rishioners, appointed  for  that  purpose  at  a  parish  meeting  by  the 
parish  officers,  with  a  view  of  equalizing  the  rate  to  the  relief  m  the 
poor,  was  held  not  to  require  an  appraisement  stamp,  it  being  mcrelT 
for  the  information  of  the  parties  employing  the  valuers.  5  M.  &  S. 
240. 

5.  A  letter  from  a  principal  to  his  factor,  containing  bills  of  ex* 
change  drawn  upon  the  latter,  and  in  which  the  principal  promised 
to  provide  for  the  bills  of  certain  goods,  then  either  in  the  (actov'a 
possession  or  about  to  be  placed  in  his  hands,  should  remain  unsold 
at  the  time  of  the  bills  falling  due,  requires  to  be  stamped,  and  docs 
not  come  within  the  exception  in  the  stamp  act,  as  a  letter  for  or 
relating  to  the  sale  of  goods ;  the  primary  object  of  such  letter  not 
being  the  sale  of  goods,  but  the  obtaining  of  an  advance  of  money 
on  the  goods.    2  B.  &  A.  778. 

Admunbilityof  6.  Ill  an  action  on  the  common  counts  for  work  and  labour:  hdd, 
undMoped  in-  that  the  plaintiff,  having  established  his  case  by  other  evidence,  was 
■tnimenta.  j^^  precluded  from  recovering  by  the  de^dant's  proving  the  exist* 

ence  of  an  unstamped  and  unsigned  agreement  which  fixed  the 

price,  and  which  the  defendant  did  not  give  notice  to  die  plaintiir  to 

produce.    8  Taunt.  S27. 

AdmiaibiUtyof      7.  Where  an  agreement  on  unstamped  paper  has  been  destroyed, 

parol  efidenoe.    no  parol  evidence  can  be  given  of  its  contents,  even  if  it  has  been 

destroyed  by  the  wrongful  act  of  the  party  who  takes  the  objection. 
2B.&A.478. 

8.  An  agreement  in  writing,  unstamped^  for.  the  letdii|^  a  tenement 

at  a  certdn  rent  having  been  lost :  held,  that  parol  evidence  af  its 

contents  was  not  admissible  for  the  sake  of  provmg  theraby  the  value 

of  the  tenement.    S  B.  &  A.  588. 

Rotanipiiig.  9.  Policy  of  insurance  on  ship  ''at  and  froin  L*  to  her  port  or 

pbrts,  place  or  places  of  discharge  and  loading  in  Africa  and  African. 
islands,  and  during  her  stay  there,  and  at  and  from  thence  back  to 
to  Zm,  to  her  final  port  or  place  of  discharge  in  the  United  Kingdom^ 
with  liberty  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay 
at  any  ports  or  places  whatsoever  and  wheresoever  as  above ;  to  sell, 
barter,  and  exdiange  goods,  and  land,  onload,  aad  reload  goods  at 
any  or  all  of  the  ports  and  places  she  may  call  at  or  proceed  UkT 
llie  insured,  subsequently  to  the  execution  of  the  pohcy,  inserted 
af^er  the  words  **  during  her  stay,'^  the  words  ''  and  trade.*'  Some 
of  the  underwriters  assented  to  Uie  alteration  by  subscribing  their 
initials ;  others  refused  their  assent.  In  an  action  i^ainst  one  who 
refused,  held,  that  the  alteration  was  immaterial,  and  <ud  not  avoid  the 
policy.     1  B.  k  B.  426. 

la  The 
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.  la  The  addition  of  anodier  oUigor' after  the  bail«bond'  ha0  been  • 
executed,  but  before  the  sheriff  has  aoc^ted  it»  with  the  aaseiil  of 
the  sheriff  and.  the  prior  obligors,  doe*  not  vacate  the  bond  or  mtikm 
a  new  stamp  necessary.    5  ^f •  &  S.  223* 

11.  Policy  on  ^oods  at  and  from  Siockholm  to  Sminemundep  and 
the  ship  being  dnven  into  WisbVf  on  SOth-Afoy,  and  detained  there 
till  the  9th  October^  the  assured,  on  1st  Jai^,  wrote  to  their  agbnts 
in  London^  **  that  the  captain  had  been  orderd  to  proceed  to  iTo* 
nin^sbergf  as  they  were  not  certain  whether  the  enemy  mag)it  be  ai 
Stoinemunde  or  not,  and  that  the  passage  to  Kpningsb^  waa  nearly 
the  same,  but  rather  the  shortest  and  safest,  and  they  desired 
the  agents  to  arrange  the  matter  with  the  underwriters;"  whiq^ 
letter  the  agents  receiving  on  the  12th  Jtdvf  applied  to  the  under- 
writers for  Uieir  consent  to  alter  the  poucy  dv  adding  the  words 
^^-^Kamngibergf  or  Mcnut"  after  "  SminemwuU/*  which  eobseat  was 
obtained;  and  the  ship  and  gooda  were  afterwards  lost  on  thcdr 
voyage  to  Koningsherg*  Held,  that  this  alteratieft  did  not  require 
anewstamp,  being  witUn  S5  G.  9^  c6SiiS.19w  5M.&S.267. 
.  12.  A  promissory  note  for  the  paymeni  of  M.  at  t^e  months  Dutj  pi^iblr, 
after  date,  with  interest  from  the  date,  requires  a  stamp  applicable 
to  a  note  not  exceeding  M.  4  B.  dr  A.  SOi. 
*  IS.  A  promissorv  note-payable  two  months  after  sight  requires  a 
stan^  appropriated  to  a  note  payable  more  than  nxty  davs  after 
sight,  or  two  months  after  date,  date  and  sigl^  not  being,  in  tins  case, 
synonymous.  4  B.  &  A.  592^ 

14.  The  legacnr  duty  on  bequests  of  personal  property  in  Indiot  - 
by  will  there,  and  administration  granted  under  it  there,  js  payable, 
if  it  be  remitted  to  Ef^land^  and  applied  by  another  administrator 
in  Seotlandf  under  admmistration  ffranted  in  jEfuiaadL    7  Price^  5G0L 

15.  A  trustee  under  a  will,  who  pay  the  Tegaqr  du^  upon  sd 
annuity  after  the  expiration  of  four  years  irora  the  death  of  the 
testator,  may  recover  the  amount  of  the  duty  from  the  legatee,  not^ 
msithstandiag  a  previous  assignment  of  the  annuity  by  such  k^atee. 
Vide  96 G.3.  c. 52.     1  B^  ^  B.  991. 

.  16.  A  deed  executed  and  and  indorsed  on  a  former  deed,  as  a  Fanttoriiiitni-> 
future  security  for  advauoeamad^  and  to  be  made,  under  the  first 
deed,  is  exempted  by4SG.9.  c«  149i*  from  an  ad  wlorem  dnijt  if 
the  first  deed  be  stamped  with  an  ad  valorem  starap«  5  M.  &  8.  228w 
17.  The  premium  pven  by  the  parisbooflleers  upon  a  bmding  out 
of  a  poor  apprentice  need  not  be  set  ant  in  the  inoenlure  in  woras  ai 
length ;  such  an  indenture  being  exempted  frdm  any' doty  by  S  Antie^ 
c.9l  s.  40.,  and  the  insertion  of  the  premium  beinig  lequiitld  lor  no 
other  purpose  but  to  ascertain  the  anmunt  of  .the  dnty«  1  B.  dr  A* 
477. 


STATtJTE. 

I.  An  act  of  parliiinent  giving  a  summary  retaedy  to  persons  in  general 
against  defaulters,  thonrh  in  terms  apparently  prescribing  such  re- 
nwdk,  is  cumulative,  and  does  not  take  away  the  jM'evious  rigfal  to 
sue  by  action  at  law.    6  Price,  191. 

2*  Held,  that  a  reversion  to  the  crown,  eiipectant  on  the  deter-' p^fMe. 
mination  of  an  estate  tail,  granted  by  the  crown  to  a  subieci  for 
services,  was  not'  barred  by  either  of  two  private  acts  6t  parHa- 
ment  which  had  been  passed  for  confirming  a  settlement  of  the  estate 

made 
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made  by  the  tenant  in  tail,  which  settlement  purported  to  bar  ftucfa 
reversion,  bot(i  of  thope  acts  containing  an  express  saving  of  the 
rights  of  the  crown,  but  neither  of  them  naming  the  crown  in  the 
body  of  the  act ;  and  the  second  act  vesting  part  of  the  settled 
estate  in  trustees  for  sale,  with  directions  to  purchase  other  hmds 
with  the  produce  of  such  sale,  to  be  settled  in  ueu  of  the  lands  sold, 
to  the  same  uses  as  expressed  in  the  former  act.  It  was  also  held, 
that  the  trustees  could  not  pass  a  fee  simple  in  the  settled  lands, 
which  they  had  sold  under  Uie  sec6nd  act,  in  conformity  to  the 
powers  therein  given  to  them.    8  Taunt.  1. 


TAXES. 

Ttt  coUccton.  I .  A  joint  collector  to  taxes  is  liable  for  any  deficiency  in  the  collec- 
tion for  die  year  in  the  amount  received  by  his  coadjutor,  although  he 
has  not  himself  collected  during  the  time,  and  although  his  appointment 
may  not  have  been  quite  formal,  if  be  has  in  any  manner  ackno«r-> 
ledg^  'his  appointment,  or  acted,  or  received  a  share  of  the  pounds^ 
at  any  time.  And  the  court  will  set  ifuuper  on  him,  alUiough  a  re- 
assessment have  been  made-  on  the  parish,  and  Uie  amount  of  the 
deficiency  collected,  and  paid  over  to  the  receiver-general.  And  if 
he  should  have  procured  a  rule  to  be  made  absolute  for  dischargii^ 
a  former  insuperf  and  for  the  restomtion  of  the  money  levied  onder 
it  by  dUtringast  without  having  served  the  order  Nisi  on  the  parish ; 
the  court  disdiarging  such  a  rme  will  do  so  with  costs.    5  Pftce,  5. 

2.  If  there  be  two  collectors  of  taxes  appointed  under  the  45  G.  S. 
c.  99.  s.  IS.  for  a  single  parish  by  the  commissidners,  one  for  one 
division  of  the  parish,  called  the  Uj^^er  Parish^  and  one  for  another 
called  the  Ltmer  Parish,  and  they  accordingly  collect  the  taxes  8»» 
parately  firom  the  sevend  inhabitants  of  their  respective  divisions— in 
case  of  a  deficiency  in  the  amount  of  the  taxes  collected,  through 
die  misconduct  of  either,  the  whole  parish  must  be  re-asscmed,  and 
not  the  particular  district,  the  collector  of  which  has  misapplied  the 
money,  and  from  the  collection  of  whose  taxes  the  deficiency  arises, 
although  the  taxes  of  the  other  divisbn  have  been  collected  and  paid 
over  to  the  receiver-general,  the  appointment  being  held  by  the  oourt  to 
be  considered  as  one  appointment  of  two  for  the  parish,  which  would 
be  valid  under  the  act,  and  not  of  one  for  each  sub-division,  which 
would  be  invalid— the  converse  of  the  decision  in  the  case  of  Barrs 
v.  Digbv  and  others,  1  B.&  P.  N.  R.  281.    7  Price,  594. 

8«  Ii  the  acting  commissioners  of  the  laod4ax,  assessed  taxes^ 
&c.  refuse  (unless  indemnified)  to  make  a  re-assessment  on  the  paridi 
to  which  the  deficiency  applies  in  execudon  of  the  powers  entrusted 
to  them  by  the  several  acts  of  parliament,  where  insuper  has  been 
set  on  the  parish  whose  collector  is  a  defaulter,  die  court  will  order 
them  to  do  so  by  rule  to  show  cause  in  the  nature  of  a  mmmiamtu^* 
Service  on  their  clerk  ordered  to  be  deemed  good  service.  The  crown 
is  not  limited  to  any  tame  within  .which  to  make  anch'an'iMlictttioli. 
6  Price,  103.  And  although  it  appeared  from  the  eoadftioo  of  the 
bond  that  H.  W.  and  G.  P.  were  both  appointed  collectors,  it  was 
held,  that  such  bond  bemg  for  the  due  collecdon  by  H.  W.  only^ 
might  be  put  in  suit  against  the  surety,  without  first  selling  the 
goods  of  6.  P.    Ibid. 

4.  A  bond,  widi  one  surety  only,  taken  by  comdiissioners  of  taxes 
under  the  4S  G.  S.  c.  99.  s.  IS.,  is  not  therefore  void.    2  B.  &  A.  4SK 

The 
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The  office  of  collector  under  that  act  of  j^liament  i»  an  annual 
office,  and  therefore  when  a  bond,  after  reciting  the  appointment  of 
H.  fV,  to  be.  collector  under  the  act,  was  conditioned  for  the  due 
collection,  by  H.  W»t  of  the  rates  and  duties  at  all  times  thereafter, 
it  was  held,  that  the  doe  collection  of  the  rates  for  one  year  ^ 
was  a  compliance  with  the  condition  of  the  bond.  Ibid.  As- 
sumpsit for  money  had  and  received  brought  to  recover  the  amount 
of  an  excessive  charge  made  bv  the  defendants  as  collectors  on  a 
distress  for  arrears  of  taxes.  Held,  that  the  defendants  were  not 
entitled  to  a  month's  notice  before  action  brought,  under  statute 
4S  G.  S.  c.  92.  a.  70.,  which  provides  that  no  writ  or  process  shall 
be  sued  out  of  any  thing  done  in  pursuance  of  that  act  till  after  one 
month'tf  notice.     1  B.  &  A.  42. 


THEATRE. 

In  a  conviction  of  defendant  for  causing  to  be  acted  at  a  certain  I'ic*"^^'^ 
place,  called  theCobourg  Theatre^  in  the  pwish  of  St.  Maty^  LambMf 
for  gain  and  reward,  a  certain  entertainment  of  the  stage -called 
Richard  the  Third ;  the  evidence  set  forth  was,  that  the  defendant 
was  seen  once  or  twice  at  the  rehearsals  of  Richard ;  that  another 
person  was  stage-manager ;  that  defendant  engaged  J.  5.  to  perform, 
and  gave  him  a  check  for  the  amount  of  his  benefit.  Held,  that 
this  was  sufficient  to  warrant  the  justices  in  drawing  the  conclusion 
that  the  defendant  caused  the  play  of  Richard  the  Third  to  be  per- 
formed. 4  B.  &  A.  616.  The  conviction  also  stated,  after  the  ap- 
pearanoe  and  plea  of  defendant,  that  divers  credible  witnesses,  to 
wit^  JiS^  &c.  came  before  the  justices  upon  their  several  oaths,  to 
them  severally  and  respectively,  and  in  the  presence  of  the  said  «/•<$., 
4^ci»  duly  administered.  Held,  that  taking  it  altogether,  it  did  sub- 
stantially appear  that  the  oath  was  administered  to  the  witnesses  in 
thepresi^ce  of  the  magistrates.  The  evidence  also  stated  that  the 
Cobourg  Theatre  was  in  the  parish  of  Lambeth^  and  the  adjudication 
of  the  penaltjr  was  to  the  poor  of  the' parish  of  St.  Mary^  Lambeth  : 
held,  thai  this  was  no  variance,  it  not  spearing  that  there  were  two 
distinct  parishes  so  named.    Ibid. 


TIME. 

Y%ere  the  sheriff  took  possession  vakdet  Jieri  Jacias^  and  at  a  Vtj. 
later  hour  of  the  same  day,  the  defendant  surrendered  in  discharge  of 
his  bail,  and  afterwards  lay  in  prison  two  months,  and  thereby  com- 
mitted an  act  of  bankruptcy,  and  by  the  statute  o(Jame$f  was  a  bank-, 
rupt  from  the  time  of  his  arrest.  Held,  that  in  an  action  by  his  assig- 
nees, to  recover  the  value  of  such  goods,  the  court  would  notice  the 
firactton  of  >a  day ;  and  therefore  that  the  sheriff,  having  entered  before 
the  bankrupt  had  surrendered  in  discharge  of  his.  baU,  the  assignees 
were  ndt  entided  to  recover.    2  B.  &  A.  S&S* 


TITHE. 

1.  Barren  land  is  that  which  requires  an  unusual  expense  in  manuring  'Samu^&m 
andtUlage.    2M.&SV348.  flmT     . 

2.  An 
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3.  An  inclofitire  of  common  appurtenant  i»  not  exempt  from  ^ledfic 
tithes,  from  which  the  land  to  whieh  it  was  appurtenant  is.  8  Burr. 
1975;  1  Blk.402. 

5.  A  presumption  against  exemption  was,  from  unintemipted  en- 
joyment :  hdd  to  arise,  notwithstanding  endowment  in  126S.  IS 
East,  394> 

4.  Timber  does  not  depend  upon  the  girth  of  the  wood,  4  M.  ft  S. 
195.  OaJc  germins  growine  uom  old  stools,  the  stumps  of  trees, 
which  had  each  stood  resnectivd  j  above  90  years,  are  not.  4  M.  ft  & 
191.  The  presumption  is  against  praedial  articles  being  exempt  (wm 
tithes.    ^M.R.  179. 

5.  Land  which  is  of  a  good  natural  quality  shdl  nay  tithe  nanne- 
diately,  notwithstanding  the  2  and  9  £dw.  6.  c.  19.,  althou^  the  ex- 
pense attending  the  breaking  it  up  and  liming  it  exceeds  the  retom 
made  to  the  farmer  in'the  several  first  years  orcultiv^ting  it.  5  M. 
&  S.  166. 

6.  Husbandry  horses  being  used  occasionaUy  for  the  farmer  for 
other  pu^oses  or  fbi*  other  persons,  does  not  deprive  the  fiuiner  of 
hts  privil^e  of  exemption  where  he  would  be  otherwise  entitled  to  it. 
5  Prictf,  984. 

7.  Perception,  even  by  the  rector  of  ttiother  parish,  is  jpiesuuip* 
tfve  proof  of  title  against  one  not  claiming  them.  19  East,  S51. 
The  rector's  riffht  to  the  tithe  of  lambs  vests  at  the  time  when 
they  are  yeaned ;  although  the  title  cannot  be  set  out  until  they  are 
fit  to  be  weaned.     1  Q.  &  B.  84. 

8.  Tithes  are  grantable  especially  only;    9  Burr.  1879. 

9.  The  words,  *^  all  tithes  arising  out  of  or  respect  of  farms,  hmds,'* 
Ac,  are  sufficient  to  pass  the  tithes  of  appurtenants.    7  T.  R.  641. 

'  10;  On  an  ejectment  for  tithes  on  a  nolc&ig  over,  an  iateation  not 
t#  quit  possession  must  be  riiown.    16  East,  59. 

11.  A  fixed  day  at,  or  time  about  which  it  bpayi^le,  isenential  t« 
the  validity  of  a  money  modus*    12  East,  99. 
'  12.  The  rankness  of  a  modus  must  be  decided  by  the  jaiy.    2  BIk. 
1M7. 
Compotttkmfbr.      19.  The  detennuiation  of  a  composition  fbr  tithes  must  be  by 

notice.  LofR  6.  And,  semife,  must  be  for  rix  -  months.  I  B.  ft  r. 
458. 

14.  If  a  rector,  ftc.  having  made  a  composition,  lease  tithes,  and 
the  lessee  makes  no  alteration  in  the  composition ;  when  the  tithes 
revert  to  the  rector,  ftc  the  occupier  will  continue  to  hold  under  the 
composition  originally  made  by  the  rector,  ftc. ;  and  consequenUy, 
will  he  entitled  to  notice  before  tiie  rector,  ftc.  can  take  the  tidies  m 
kind.    1  B.  ft  P.  458. 

15.  Where  the  lessee  of  tithes  for  one  year  underlets  the  occapierB, 
the  lessee  for  the  fUlowing  year  is  liable  to  the  owner,  tbou^  no 
notice  has  been  given  to  the  occupiers  to  determine  the  compoertion. 
9  Taunt.  95. 

'  16.  A  notice  to  determine  a  composition  of  tithes  must  be  miequi- 
vocaU  A  demand  of  **  tithes  vicarid,"  and  refusal  to  rec^e  the  cooi^ 
position  tendered  thereupon,  are  not  sufficient.    12  East,  89. 

17.  Where  an  occupier  of  land^  who  had  b^en  under  compoaitioo 
for  tithes,  refused  to  pay  the  composition,  or  set  out  tithes  m  kind, 
alleging  that  he  was  exempted  by  a  modus.  Held,  that  in  an  action 
on  2  ft  9  Edw.6.  for  the  treble  value  of  the  tithes,  it  was  not  neces- 
sary to  prove  a  notice  to  determine  the  composition ;  die  occupier's 
disclaimer  of  the  rector*s  titie  to  tithe  in  kind,  rendering  notice  on* 
necessary.    1  B.  ft  B.  4. 

18.  A 
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IS.  A  compotition  is  determined  bj  the  death  of  the  incuaibents. 
10  East,  269. 

19.  Where  the  compoaidonif  continued,  the  iate  incumbent's  right 
is  the  value  of  the  title  he  would  have  received  had  there  been  no 
compoeition.,    10  East,  269. 

20.  A  composition  is  an  admission  by  the  occupier  of  the  propria-* 
tor^s  title ;  operating  as  an  estoppdi.    2  Mars.  S8.    6  Taunt.  838. 

21.  Evidence  in  support  of  a  real  composition  must  be  referable  te 
a  deed  of  composition.    2  B.  &  P.  272. 

22.  Notice  of  setting  out,  is  not  necessary  to  tithing  at  common  Modeof  tithing, 
lawy  though  it  is  by  the  ecdeeiastioal.    3  Burr.  1991. 

23.  The  tithe  ought  to  be  bo  set  oat,  and  the  nine  parts  left  so  long, 
that  the  parson  may  judge  by  the  vieir  whether  it  is  ftirly  set  out; 
2  Taunt.  55. 

24.  A  farmer,  though  he  cannot  wantonly,  yet  m^r  neosssarily,  cut 
and  tithe  part  of  a  field,  and  then  proceed  to  another  field.  12  East, 
^9. 

25.  Where  a  field  lies  in  two  parishes,  the  fiirmer  is  not  bound  to 
cut  and  tithe  the  whole  of  what  lies  in  the  parish  in  wjiioh  h^  began  to 
cut,  before  he  proceeds  to  the  other  part.    12  East,  239. 

2$.  The  mode  of  tithing  wheat  is  in  the  sheaf.  13. East,  261. 
2  Taunt.  55. 

27.  Grass  must  have  been  tedded  previous  to  putting  into  grass 
cocks.    10  East,  5. 

28.  The  mode  of  tithing  hay  is  in  grass  cocks.    2  Taunt.  65. 

29.  Hops  are  not  tilhable  until  after  being  gathered  from  die  bind. 
7T.R.86.    2B.&P.172. 

30.  The  consideration  of  putting  sheaves  into  shocks,  and  after  rain 
opening  them  to  dry,  is  sidlcient  to  support  a  customary  mode  of 
tithing  wheat.    1  M!.  &  S.  66. 

31.  The  consideration  of  putting  barley,  oats,  peas,  or  vetches  into 
cocks,  and  after  rain  opemng  them  to  dry  and  closing  them,  is  not 
suiBcient  to  support  a  customary  mode  of  tithing  iMirley.  1  M. 
drS.  66.  « 

32.  There  cannot  be  a  customary  mode  of  tithing  bariey.  2  B. 
&P.  172.    7T.R-86. 

33.  The  thhe  owner  is  not  enlitied  to  use  an  extra  occupation  way ;  Ttthe  oimcr. 
bat  only  that  ordinarily  used.  2  N.  R.  4i66. 

34.  The  action  for  treble  vislue  is  an  appffopnate  form  for  deoidiog  Of  thsadioa 
die  title  to  tithes.    8  East,  178.    LoA.  288*    N.B.  The  writer  has  fortnUeTalue. 
seen  an  opinion  of  the  late  leamM  sergeant  Williams  denying  this 


.    35.  The  party  entitled  when  eevered,  must  sae  for  the  treble  value. 
1B.&P.458. 

36.  SemtiUi — ^A  lessee  and  farmer  of  tithes  declaring  as  owner  and 
proprietor,  is  bad.    5  Price,  334.  ^ 

37.  Where  a  deolaration  in  debt  for  tithes  under  2  &  3  E.  6.  c.  13. 
s.  1.  omitted  to  state  that  the  tithes  had  been  yielded  and  paid,  and 
of  right  ought  to  have  been  paid  within  forty  ^ears  next  befiire  die 
passing  of  the  act.  Held,  tnat  it  was  defective  even  after  veniict, 
and  the  judgment  was  arrested.    4  B.  dr  A.  655. 

$8.  A  nwku  is  a  defence  to  an  action  for  treble  value.  15  East, 
641.  •   •  ■  '  ♦ 

39.  Proof  of  non-payment  of  tithes  within  living  memorv,  is  no 
defence  to  an  action  for  treble  value,  where  declaration  avers  that  they 
were  payable  within  forty  years,  &c.    5  T.  R.  260. 

40.  In 
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40«  In  a  sait  of  tithef,  where  the  pomt  in  tifue  is,  whether  there 
exitt*  a  modus  of  a  certain  gam  of  monej  for  a  particular  fium  in  a 
townihip  within  the  parish,  thoarii  the  defendant  will  not  in  general 
be  allowed  to  enquire  whether  oUier  fermt  in  the  same  township  are 
not  subject  to  the  same  pajment,  yet  such  enquiry  may  be  made  by 
the  other  side  in  cross-examination,  to  show  that  sudi  payments  can^ 
not  be  a  modus  consistently  with  the  evidence  which  has  beei  pre- 
viously adduced.    1  M.  dr  S.  292. 

41.  In  an  action  for  treble  Talue,  the  plaintiff  must  prove  a  valid 
title,  or  perception  of  tithes,  or  a  composition  formerly  made.  A 
treaty  for  a  composition  which  went  off  will  not  do.    1  B.  &  P.  458.  ^ 

42.  An  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit 
instituted  for  tithe  hay,  by  a  vicar,  against  the  rector  and  others, 
(owners  of  lands  in  the  parish)  in  which  answer  the  defendants  dis- 
puted the  vicar's  claim,  and  declared  that  the  tithes  in  question  be- 
longed to  the  rector,  will  be  evidence  in  an  action  for  tithes  by  a  suc- 
ceeding rector,  against  owners  or  occupiers  of  the  same  lands,  for  die 
tithes  of  which  the  former  suit  was  instituted.    15  East,  334. 

45.  In  an  action  for  treble  value  costs  are  not  due,  unless  the  single 
value  has  been  found  by  a  jury  not  to  exceed  twenty  nobles.    1  H. 

B.  167. 

44.  In  an  action  on  2  &  S  Edw.  6.,  where  the  first  count  is  for  treble 
value  of  the  tithes,  and  the  rest  for  the  single  value,  a  verdict  be  en- 
tered for  the  plaintiff  on  the  whole  declaration  by  consent,  subject  to 
the  award  o(  an  arbitrator  who  directs  the  poUea  to  be  indorsed  '^  dO&. 
treble  value  of  the  tithes,  damages  Is.,  costs,  40b.,"  held  to  be  within 
the  8  &  9  Wm.  S.,  and  that  the  plaintiff  is  entitled  to  his  costs  of  suit, 
a  rule  obtained  on  a  motion  founded  on  an  opinion  that  a  plaintiff  was 
not  so  entitled  under  such  circumstances,  discharged  witli  costs. 
3  IVice,  474. 

45*  SembU.  A  farmer  claimins  the  exemption  (under  the  custom) 
from  tithes  for  green  cut  food  applied  for  foddering  husbandry  horses, 
must  shpw  that  such  horses  were  bondjide  used  in  husbandry,  and  that 
he  had  no  other  sustenance  (of  any  sort)  for  them  on  his  farm.  Both 
those  points  are  questions  of  fiict,  and 'the  finding  of  the  jury  is  con- 
clusive.   5  Price,  334. 

46.  A  new  trial  may  be  granted  in  an  action  for  treble  value. 

6Taunt.297v 

47.  The  amount  of  the  tithes  sought  to  be  recovered  being  smaD, 
is  a  ground  for  refusing  a  new  trial,  or  at  least  a  second  new  trial, 
Garrow,  B*  duhUante  on  a  question  like  the  present,  in  an  action 

.affecting  a  right,  and  likelv  to  be  of  firequent  recurrence,  and  therefore 

important  in  the  first  result.    5  IVice,  334. 
RMMdyferiiot      48.  The  remedy  for  not  removing  is  bv  action  or  distress.    Cannot 
nnofing.  turn  in  cattle  upon  the  land,  out  ofwhich,  &c.    8  T.  R.  72. 

49.  To  an  action  for  not  removing  tithe,  a  general  notice  to  remove 
all  the  tithes  of  his  lands,  having  a  tew  days  before  been  preceded  by 
a  notice  that  they  would  be  set  out,  specifying  thehr  kind,  and  from 
what  hmd,  is  sufficient.     11  East,  358. 

50.  Where  tiihes  are  set  out  on  the  day  specified  in  a  previous 
notice,  a  second  notice  to  remove  them,  though  they  have  then 
become  rotten,  is  sufficient  to  maintain  an  action  for  neglect. 
11  East,  358. 
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TOLL. 

1.  A  prescription  for  toll  of  com  brought  into  a  town  to  be  sold  Market  tolL 
on  a  market-day  there,  whereof  any  part   is  pitched  within*  the 

market  for  sale,  and  which  shall  be  there  sold,  is  bad,  inasmuch  as 
there  cannot  be  any  toll  in  respect  of  goods  not  actually  brought  into 
the  market.    4  6.  &  A.  559. 

2.  A  bridge  is  not  a  highway  within  the  meaning  of  the  IS  G.  S.  Exwnptiow 
c.  84.  s.  60.,  by  which  carriages  employed  in  carrying  materials  for  from, 
the  repair  of  any  turnpike-road  or  public  highway,  are  exempted 

from  toll,  and,  therefore,  toll  is  payable  for  a  carriage  employed  in 
'  carrying  materials  for  the  repair  of  a  bridge  along  a  turnpike-road. 
2  B.  &  A.  49. 

S.  Where  a  turnpike  act  exempted  persons  from  toll  "  in  goinff  to 
and  returning  from  their  proper  parochial  church,  chapel,  or  other  puice 
of  relieious  worship  on  Sundays  ;*'  held,  that^the  word  (parochial)  ex*  • 
tended  over  the  whole  clause,  and,  therefore',  that  a  dissenter  was  not 
wiUiin  the  exemption  in  going  to  and  returning  from  his  proper  place  of 
religious  worship,  situate  out  of  the  parish  in  which  he  resided, 
2B.&A.  206. 


TRESPASS. 

1.  A  judgment  in  ejectment  upon  the  several  demises  of  two,  was  To  real  pro- 
held  to  be  evidence  to  support  trespass  quare  claus.  Jreg.  brought  P^*^* 

by  them  jointly.  5  M.  &  S.  64. 

2.  In  trespass,  the  declaration  was  for  taking  ffoods,  chattels,  and 
effects.  Held,  l^at  the  plaintiff  might  recover  me  value  of  fixtures 
under  these  words.    4  B.  &  A.  206. 

3.  To  trespass  quare  clausum  JregUf  defendant  pleaded  not 
guilty,  and  a  justification  of  a  right  of  way;  plaintiff,  in  replication, 
admitted  the  rieht  of  way,  and  new  assigned  extra  viam*  The  plmn- 
tiff  having  obtained  a  verdict  on  the  new  assigned,  with  1^ •  damages, 
was  held  entitled  to  the  full  costo.    S  B.  &  A.  44S. 


TRIAL. 

1.  In  a  cause  concerning  rights  of  chace,  involving  documentary  IncirQ 
evidence  of  great  length  and  antiquity,  together  with  much  oral  testi- 
mony, the  court  would  not  grant  a  trial  at  bar,  a  new  trial  having 
recently  been  refused  in  K.  B.,  where  another  defendant,  who  had 
contested  the  same  righu,  had  obtained  a  verdict     1  B.  &  B.  265. 

2.  Where  the  plaintiff,  having  omitted  to  give  due  notice  of  trial, 
enters  his  record  on  the  marshal  s  book,  subsequent  to  the  entry  of  the 
defendant's  record  by  proviso^  upon  which  due  notice  of  triiJ  has 
been  given  ;  it  Was  holden,  that  the  defendant  had  a  right  to  go  to 
trial  on  his  record,  and  that  the  plaintiff  not  having  then  appeared, 
was  properly  nonsuited.     1  B.  &  A.  253. 

3.  Rule  as  to  notices  of  trial.    4  Price,  4. 

•  4.  It  is  not  necessary,  in  case  of  a  trial  by  proviso^  after  a  liqwe  of 
four  terms,  without  any  proceeding,  to  give  a  term's  notice.  2  B. 
a  A.  594. 

...  5*  The 


800  TftUST. 

5.1ktetof  acaow  bang  in  tfe  wiittalrtMAttr  fViu, 
oalice  to  tbe  wOmrnej^  dot  it 
4irtbe  djj,  Md, 
ia  tint  list,  »d  was,  at  Icfl^tii,  tried  oat  ofitB 

ia  tbeabiCTceof  the  drfimdanr'tattoracj;  ike 


trial  ooljoopapaent  of  ootts.    SB.a:A.53& 
^  HieooartarOlpenBitasaggertion  tobeeatcaedaBtlK 
Car  tile  paipoee  of  cvrring  tbe  trial  of  a  nwHUmfaaui  mton 
joining  count? 9  vfaere  ubere  appcan'a  rcaiondble  ywaali  an  tlie  _ 
dcritSy  ibr  bowring  dbat  a  fSur  and  im|iaftial  trial  cannot  be  bad 
the  cmoAf  where  &e  Tenoe  it  laid,  and  die  snggeition 
the  ftcti  fnan  whence  sodi  ioferefenoe  it  to  be  dravB.    SBu& 
4i4. 


TROVER. 

L  Where  fJaintiff  told  goodt  to  T^  who  paid  for  then,  and  wat  to 
Itke  then  aaw,  but  defendant  beoomi^  potaened  of  the  pboe  in 
which  the  goodt  were  depoatted,  plaintiff^  attorney,  aooomDaoied  Iqt 
T.,  A'^Tfv^^  them  of  defendant,  tdling  him  that  thej  bdonged  to 
phnndl^  and  that  thejr  had  aoid  diem  to  T.;  to  which  defendant 
anawered,  that  he  womd  not  delirer  them  to  any  person  whataoe^er, 
and  afterwardt,  plaintiff  repaid  the  money  to  71,  and  brought  trorer 
agatntt  defendant.  Held,  that  thit  demand  and  refusal  were  sufficient 
eridence  of  a  conrersion  to  support  the  action,  and  that  a  new 
demand  by  die  plaintifbi  after  di^  had  r^aid  the  money  to  7^,  was 
not  neceasary.    5  M.  ft  S.  105. 

2.  Where  A.  consigned  the  goods  of  B.  to  C^  and  C^  widiout 
nodce  9t  the  right  of  P.,  sold  a  part,  and  kept  the  remainder  in  his 
possession*  Held,  that  C.  was  lifble  in  an  action  of  trover  by  B.  for 
the  value  of  tbe  ^oo6m  that  were  sold,  as  well  as  for  those  that 
Tematned  in  his  possession*    8  Taunt.  237. 

S.  Trover  win  lie  for  the  mis-delivery  of  goods  by  a  warehouseman, 
ahhougfa  such  mis-delivery  has  occurred  by  mistake  only.  2  B.  &  A. 
702. 

4.  Held,  also,  where  a  tenant  had  come  into  possession  of  the  pre- 
mises in  1816,  and  the  lessor  of  die  plaintiff  claimed  under  a  wnt  of 
dept^  and  inquisition  thereon  issued  m  1818,  but  founded  on  a  judg- 
ment recovered  to  1816f  that  no  notice  to  quit  wto  necessary.    Ibid. 


TRUST. 

Sttfrmdw.  L  A  term  of  years  was  created  in  1762,  and  assigned  over  to  a 

trustee  in  1779,  to  attend  the  inheritance.  In  1814,  the  owner  of  the 
inheritance  executed  a  marriage  setdement,  and  in  1816,  he  conveyed 
his  life«interest  in  the  estate  to  a  nurchaaer  as  a  security  for  a  debt, 
but  no  aasignment  of  the  term,  or  aelivery  of  the  deeds  relating^  it, 
took  place  on  either  occasion.  In  1819)  an  actual  aaaignment  of  the 
term  was  made  by  the  administrator  of  the  trustee  in  1779^  toa  new 
trustee  for  the  purchaser  in  1816.  Held,  t^  under  diMe  dream- 
itancesy  on  an  ejectment  brou(^t*by  a  prior  MMnunbrance  against 
the  purchaser,  the  jury  were  warranted  m  presuming  that  the  term 
had,  previously  to  1819.  been  surrendered.  2  B.  &  A.  782.  A  tenn  of 
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1000  years  was  created  by  deed  in  1717i  and  in  1735  Was  signed,  for  the 
purpose  of  securing  an  annuity  to  A,f  and  after  that  to  attend  the  in- 
heritance. A»  haying  died  in  1741,  and  the  estate  having  remained 
undisturbed  in  the  hands  of  the  owner  of  the  inheritance,  and  her'^ 
devise  from  1735.  to  1813,  without  any  notice  having  been  in  the 
mean  time  taken  of  the  term,  except  that  in  1 801,  the  devisee,  in  whose 
possession  the  deeds  creating  it  and  assigning  it  were  found,  cove- 
nanted to  produce  those  deeds  when  called  ror.  Held,  that  under 
these  circumstances,  the  jury  were  warranted  in  an  ejectment  brought 
for  the  premises  by  the  heir  at  law  to  presume  a  surrender  of  the 
term.    2  B.  &  A.  710. 

2.  The  trustees,  under  a  marriage  settlement  of  stock,  the  dividends  Ez-oflicio  no- 
of  which  they  covenanted  to  permit  the  bankrupt  to  receive  for  his  '><^«  of. 
life,  executed  afler  his  bankruptcy  a  power  of  attorney  to  A.  to 
receive  the  same.  A.  received  the  dividends,  and  paid  them  over  to 
the  wife  of  the  bankrupt,  save  one  sum,  which  he  paid  to  one  of  the 
trustees.  Held,  that  the  assignees  might  recover  the  amount  of  such 
dividends  from  the  trustees,  in  an  action  for  money  had  and  received. 
S  Taunt.  263. 


USE  AND  OCCUPATION. 

1.  Where  an  owner  of  an  estate  contract9  to  sell  to  another,  who   Bywhooimain- 
thereupon  sells  a  part  of  the  property  so  contracted  for  by  auction   tainable. 

to  a  third  person,  and  he  (the  sub-vendee),  gets  possession,  and  the 
oriffinal  vendor  afterwards  refuses  to  perform  his  contract,  which  oc- 
casions a  suit  in  equity  pending,  which  the  original  vendor  obtains 
possession  from  the  sub-vendee  on  a  demand  to  be  restored  to  it,  it 
being  rumoured  that  the  original  purchaser  had  failed  in  the  suit 
instituted  for  specific  performance.  If  in  fact  the  plaintiff  should  ul- 
timately succeed  in  that  suit,  and  the  estate  is  in  consequence 
conveyed  to  the  purchaser  under  a  decree  of  the  court,  the 
sub-vendee  may  maintain  use  and  occupation  against  the  original . 
vendor  for  all  the  time  during  which  he  held  the  possession  so  ob- 
tained from  the  second  purchaser.    6  Price,  157* 

2.  The  husband  is  not  liable  in  an  action  for  use  and  occupation  to    Agiintt  whom 
pay  for  the  enjoyment  of  a  house  by  his  wifg  dum  sola*     IB.  &  B.  mainuimble. 
50. 


USURY. 

1«  If  the  drawer  of  a  bill  of  exchange,  (which  has  been  accepted  Whtt  contmcu 
by  Uie  drawer,)  made  payable  to  his  own  order  and  endorsed  bv  njm,  ««  uiuriout. 
gets  another  person  to  procure  cash  for  it,  who  does  so  by  allowing 
more  than  the  legal  discount  to  be  taken  on  it,  it  is  usurious  for  not 
bemg  drawn  for  the  benefit  of  such  third  person,  but  of  the  drawer 
himself,  it  is  not  a  sale  of  the  bill  by  such  third  person,  but  an  ad- 
vance of  money  by  way  of  discount  to  the  person  making  it,  and  on 
his  crdLit.  Such  a  biU  getting  into  the  hands  of  the  crown  under  an 
«xtent  acainst  the  part^  who  cuscounted  it,  is  equally  invalid  as  if  it 
were  stilT  in  hJs  possession.    4  Price,  50. 

2.  Where  a  builder  havinj^  taken  ground  on  a  building  lease  at 
ihe  ground  rent  of  106/*,  assigned  over  his  lease  to  A.  for  a  sum  con- 
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sidenibly  exceeding  the  then  value  of  the  premis^y  and  at  the 
time  took  a  lease  from  A.  at  an  increased  rent  of  395/^  and  contain- 
ing the  same  covenants  for  building  as  the  original  lease,  together 
with  a  stipulation  of  being  allowed  to  repurchiue  the  lease  at  the 
same  sum  for  which  it  was  assigned  bv  him  to  A.  Held,  that  under 
these  circumstances,  it  was  properlv  left  to  the  jury  to  say,  whether 
this  was  a  purchase,  or  an  usurious  loan ;  and  the  jury  having  found  it 
to  be  the  latter,  the  court  refused  to  disturb  the  veraicU    3  B.  &  A« 

What  contracu      3.  On  the  11th  Ma^i  1816,  A.  borrows  of  B.BOl.    On  the  9th  of 
areDotuaurious.  j^^^  jgl?,  A.  and  C.  give  B.  for  that  loan  a  note  of  hand  for 

87/.  Sf. payable  by  four  instalments;  viz.  on  the  29th  of  Sepiemierf 
and  .25th  of  December,  1817»  and  the  25th  of  Marcht  and  24ilh  of 
June,  1818,  with  an  agreement  that  the  whole  872*  Ss.  should  be  pay- 
able on  default  of  any  one  instalment.    Held,  that  the  agreemeot  was 
not  usurious.    1  B.  &  B.  447. 
JtseflectoncoU      ^^  A  bill  of  exchange  affected  by  usury  being  in  the  hands  of  aa 
lateral  or  subae-  innocent  holder,  the  latter,  on  being  informed  of  the  usury,  takes 
quent  contracts,  a  fresh  bill  in  lieu  of  it,  drawn  of  the  parties  to  the  ori|^nsil  usury, 

and  accepted  by  a  third  person  for  the  accommodation  of  the  other 
party.  Held,  that  he  cannot  maintain  an  action  against  the  acceptor 
of  this  substituted  bill.    2  B.  &  A.  588. 


VAGRANT. 

Con? ictioD  of.        A  conviction  stated,  that  plaintiff  having  been  brought  befi»re  a 

magistrate,  on  an  information  chargmg  him  with  havine  unlawfully 
returned  without  a  certificate  to  a  parish  from  which  he  had  been  re- 
moved, and  that  upon  that  occasion  he  confessed  himsdf  guilty. 
Held,  that  this  conviction  was  good  imon  the  fisu^e  of  it,  and  that  it 
was  not  necessary  to  state  in  it  expressly  any  act  of  vagrancy,  it  be- 
ing for  the  party  convicted  to  show  in  his  defence  that  he  did  not 
turn  in  a  state  of  pauperism.    S  B.  ft  A.  103. 


VARIANCE. 

Jn  genenL  ].  Hie  plaintiffii  declared  that  they  agreed  to  sell,  and  tfaatthe  de- 

fendants agreed  to  buy  certain  goods  and  merchandisKS,  to  wit,  three 
hundred  and  twenty-eight  chests,  and  thirty  half-chests  of  oiai^es 
and  lemons,  at  and  for  a  certain  specified  price,  also  laid  under  a 
viz.  Hie  contract  proved  was  for  three  hundred  and  eight  chests, 
and  thirty  half-chests  of  China  oranffes,  and  twenty  chests  of  lemons, 
without  specifying  price.  Held,  that  there  was  no  variance,  die 
price  and  quantity  being  laid  under  a  viz.    8  IVumt.  107* 

2.  The  declaration  stated  that  A.  was  indebted  to  the  plaintiff  in 
a  certainsum,  to  wit  26^.  IS*.  6d.f  bdng  the  balance  of  a  certain 
larger  sum ;  that,  in  consideration  tibat  the  plamtiff  would  forbear  to 
sue  A^  the  defendant  undertook  to  accept  a  bill  for  the  said  balance 
of  96LlSi.€iL  The  actual  balance  due  was  mily  96L  Held,  that 
idthough  the  sum  in  the  statement  of  the  contract  was  not  laid  uader 
a  viz.,  yet  as  it  referred  to  die  inducement  where  the  aum  was  bid 
under  a  viz.,  and  as  the  substance  of  the  contract  was  to  pay  the 
balance  due,  there  was  no  variance.    8  Taunt.  197. 
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S.  In  assumpsit  by  one  of  two  surviving  partnen,  the  fact  of  the  OfTarUnce  in 
plaintiff  being  surviving  partner  must  be  stated  in  the  declaration;  **J5^*«^P^**" 
and  therefore  a  count  for  goods  sold  by  him  to  defendant  is  not  sup-  JJiSSSHiSii" 
ported  by  proof,  that  the  goods  were  sold  by  the  plaintiff  and  his  de-  meots. 
ceased  partner.    4  B.  &  A.  374. 

4.  Where  a  lease  was  stated  in  the  declaration  to  be  made  by  the 
plaintiff  OB  the  one  part,  and  T.  R.  on  the  other,  but  turned  out  on 
evidence  to  have  been  made  by  the  plaintiff  and  his  wife  on  the  one 
part,  and  7.  R.  on  the  other.  Held,  (Dallas^  C.  J.  absente)  that 
this  waa  no  variance.     1 B.  4^  B.  443. 

5.  Declaration  stated  that  defendant  bargained  for  and  bought  of 
plaintifi  of  East  India  rice  according  to  the  conditions  of  sale  of  the 
East  India  Company,  to  be  put  up  at  the  next  East  India  Company's 
sale,  by  the  propnetors,  if  required,  at  a  certain  price  there  men- 
tioned. The  proof  was,  that,  besides  these  conditions,  the  rice  was 
sold  per  sample.  This  is  no  variance,  the  words  **  per  sample*'  not 
being  a  description  of  the  commodity  sold,  but  a  collateral  engage- 
ment that  it  shall  be  of  a  particular  quality.  The  rice  did  not  corre- 
spond with'  the  sample,  but  the  defendant,  after  seeing  fresh  samples 
inferior  in  quality  to  the  original  purchase  sample,  put  it  up  at  the 
East  India  Company's  sale  at  a  limited  price,  and  no  bidding  taking 
place  to  Uiat  extent,  he  bought  it  in.  Held,  that  he  could  not  after- 
wards repudiate  the  contract.    4  B.  &  A.  387- 

6.  In  an  action  of  covenant  the  declaration  stated,  that  by  a  cer- 
tain indenture  it  was  witnessed,  that  as  well  in  consideration  of  cer- 
tain furnaces  to  be  erected  by  the  plaintiff  T.  R,  B.  did  demise,  &c. 
Hie  defendant  pleaded  non  est  factum.  On  producing  the  deed  in 
evidence,  it  appeared  to  be,  that  as  well  in  consideration  of  the  erec- 
tion of  die  furnaces,  as  also  for  building  certain  houses  and  payment  of 
rent,  T.  R.  B.  did  demise,  &c.  Held,  that  this  was  a  fatal  variance. 
2  B.  &  A.  765. 

7.  The  declaration  stated,  that  a  bill  of  exchange  was  drawn  and 
accepted  at  Dublin,  to  vrit,  at  Westminster,  &c.  for  a  certain  sum  there- 
in mentioned,  without  alleging  it  to  be  at  Dublin  in  Ireland,  Held, 
that  the  bUl  upon  this  declaration  must  be  tfdcen  to  have  been  drawn 
in  Endand  for  English  money,  and  therefore  proof  of  a  bill  drawn  at 
DuUtn  in  Ireland  tor  the  same  sum  in  Irish  money  which  differs  in 
value  from  En^ish  money,  did  not  support  the  declaration,  and  that 
this  was  a  fatal  variance.  Held,  also,  the  bill  having  been  drawn  for 
a  certain  sum  sterling,  that  the  omission  of  the  word  sterling  in  the 
declaration  was  immaterial.    2  B.  &  A.  301. 

8.  The  contract  laid  in  the  declaration,  was  to  deliver  stock  of  the 
^th  of  February.  The  contract  proved  was  to  deliver  stock  on  th« 
settling  day,  which  at  the  time  was  fixed  for,  and  understood  W  the 
parties  to  mean,  the  27 A  of  February.  Held,  that  the  proof^  sup- 
ported the  dedaration.    2  B.  &  A.  335. 

9.  One  count  of  the  declaration  stated  the  consideration  of  a  gua- 
rantee ix  SOOM*,  to  be  a  certain  credit  to  be  given  by  C.  and  Co.  to 
v.  and  Co.,  in  a  manner  then  and  there  agreed  upon  between  the 
parties.  Tlie  evidence  to  support  this  allegation  consisted  of  letters 
to  the  following  effect.  *'  My  son  informed  me  he  was  about  to  enter 
into  some  arrangements  of  a  pecuniary  nature  for  tlie  house  of  F. 
and  Co.,  in  which  he  is  a  partner,  and  that  it  would  be  advantageous 
to  have  such  arrangements,  or  part  of  them,  carried  into  effect  by 
drafts  by  me  on  vou,  payable  to  him  or  his  order,  and  that  he  was 
persuaded  I  would  guarantee  your  ultimate  security.  I  therefore  give 
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you  such  guarantee  to  the  amount  of  5000/.  I  find  that  the  house  of 
r.  and  Co.  has  deemed  it  expedient  to  establish  a  credit  with  some 
huuse  in  London^  upon  such  terms  as  may  be  agreed  upon  by  the 
parties,  and  that  my  son  has  written  to  you  to  fix  that  credit  with  you, 
not  doubting  that  I  would  guarantee  your  ultimate  security.  My 
regard  for  my  son  induces  me  to  give  the  guarantee  in  question. 
I  gave  you  a  letter  of  ultimate  guarantee  to  the  amount  of  ^OOQ^.y 
for  such  arrangements  of  a  pecuniary  nature,  lu  my  son  might  enter 
into  with  you,  or  for  such  part  of  them  as  might  be  carried  into  effect 
by  drafts  by  me  on  you,  payable  to  him  or  order,  and  as  I  am  since 
Informed,  that  such  arrangements  have  been,  or  are  about  to  be,  ex- 
tended to  the  amount  of  8000/.,  I  give  you  my  ultimate  guarantee  for 
the  additional  sum  of  3000/.  My  guarantee  for  500O/.  my  gua- 
ranteeing temporary  aid  on  an  emergency,  my  guarantee  in  the  same 
year  for  3000/.,  which  last  in  its  plain  sense  marks  the  event  of 
tlie  .temporary  aid,  make  the  whole  of  my  guarantee  against 
ultimate  loss  8000/.»  and  distinctly  limit  it  to  that  amount.**  Held, 
that  there  was  no  variance  between  the  contract  above  stated,  and 
that  made  out  by  this  evidence.  Another  count  supported  by  the 
same  evidence,  stated  the  consideration  of  the  guarantee  to  be,  **  that 
C  and  Co.  would  give  V.  and  Co.  credit,  in  manner  then  and  there 
agreed  upon,"  and  the  promise  given  on  such  consideration,  to  be  a 
guarantee  for  8000/.  Held  also,  that  there  was  no  variance  between 
this  statement  and  the  evidence  adduced  in  proof  of  it*  1  B.  fr  B. 
523- 

10..  In  the  recital  of  a  bond,  the  differences  were  said  to  exist  be- 
tween the  above  bounden  A,  B.  and  C,  and  the  above  named  2>.  JET. 
and  F.,  the  declaration,  in  setting  out  the  bond,  laid  the  difierehces 
to  exist  between  A,  B.  C.  D.  E.  and  F,  Held,  that  tliis  was  no  vari- 
ance.    1  B.  &  B.  350. 

11.  Where  the  contract  declared  upon,  was,  that  plaintiff  had  bar- 
gained and  sold,  and  defendant  agreed  to  buy  a  large  quantity  of 
head  matter  and  sperm  oil,  which  was  afterwards  ascertained  to  be  a 
given  qi^antity,  and  the  contract  proved,  was,  for  the  purchase  of  all 

•    the  head  matter,  and  sperm  oil,  per  the  Wildman :  hela,  that  this  was 
no  variance.     1 B.  &  A.  9. 

12.  Declaration  by  B.,  a  treasurer  of  a  friendly  society,  on  a  bond 
to  A.f  then  being  treasurer ;  plea  non  estjactum,  the  bond  given  in 
evidence  was  to  A,,  without  stating  him  to  be  treasurer  to  the  society. 
Held,  that  B.  was  entitled  to  recover.     1  B.  &  A.  57. 

13.  Declaration  stated  bill  of  exchange  to  be  drawn  upon,  and  ac- 
cepted by  three  persons,  it  was  proved  to  have  been  drawn  upon  and 
accepted  by  the  three  jomtly,  with'a  fourth.  Held,  that  this  was  no 
variance.     1  B.  &  A.  224. 

14.  A  bill  of  exchange  drawn  by  <7.  iS.  to  his  own  order,  value  re- 
ceived, means  value  received  by  the  drawee,  and  if  it  be  alleged  in 
the  declaration  to  be  for  value  received  by  said  «7. 5.,  it  is  a  variance; 
proof  of  the  acknowledgment  of  one  item  of  debt  only,  is  good  to  sup- 
port a  count  upon  an  account  stated.    5  M.  &  S.  65. 

Of  ▼ariaiice  in  15.  The  count  Stated  that  the  plaintiff  had  retained  the  defendant, 
tlie  descriptioa  as  agent,  to  cause  the  plaintiff's  ship  to  proceed  to  Gottenburgh^  in 
of  torts,  ^rder  that  she  might  prooeed  to  St.  Petersburgh ;  the  chief  evidence 

adduced  in  support  of  this  alle^tion,  was  a  written  arrangement 
agreed  upon  between  the  plainti^s  managing  derk,  and  the  defend- 
ant, in  which  it  was  ordered,  **  that  the  ship  should  touch  at  Gotten^ 
burgh,  to  know  the  state  of  things  in  RussiOf  and  receive  instruc* 
tions."  And,  "  that  the  captain  should  consign  the  ship  to  defend- 
ant's 
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ant's  correspondents  at  S^.  Petersburghf  or  any  other  place  she  might 
land  her  cargo  at :"  and  a  conversation  between  the  plaintiff's  clerk 
and  the  defendant,  in  which  defendant  said  '^  he  had  insured  the  ship 
from  Falmouth  to  Sheemess  ;  she  would  join  convoy  to  go  to  St,  Pc' 
tersburgk"  Held,  that  there  was  a  fatal  variance  between  the  count 
and  the  evidence.     1  B.  ^  B.  508. 

16.  Declaration  stated  that  defendant  went  before  one  R.  C.  Baron 
Waterparkf  of  Waterforky  in  the  county,  5cc.,  and  proof  was,  that  he 
went  before  it.  C.  Baron  Waterpark^  of  Waterpark^  in  the  county,  &c. 
Held,  that  the  allegation  in  the  declaration,  was  a  description  of  a 
name  of  dignity,  and  therefore  that  this  was  a  fatal  variance.  In  a 
count  for  slander,  the  words  were,  '^  This  is  my  umbrella ;  he  stole  it 
from  my  back  door ;"  the  words  proved  were,  ''  it  is  my  umbrella,*'  &c. 
And  it  appeared  that  these  woros  were  not  spoken  in  the  house  where 
the  umbrella  then  was.  Held,  that  the  evidence  did  not  support  the 
declaration,  inasmuch  as  the  words  laid,  imported  to  be  spoken,  con- 
cerning a  thing  then  present,  and  the  woras  given  in  evidence  were 
actually  spoken  concerning  a  thing  not  present  at  the  time.  2  B.  &  A. 
756. 

17.  Where  tlie  plaintiffs  hired  a  chariot  for  the  day,  appointed  the 
coachman,  and  furnished  the  horses  ;  held,  that  they  were  properly 
described  as  oWners  and  proprietors  of  it,  in  a  declaration  against  a 
defendant,  for  an  accident  arising  from  his  servant's  negligence  in 
driving  against  the  chariot.  Held  also,  that  where  defenduit's  ser- 
vants wantonly,  and  not  in  order  to  execute  his  master's  orders, 
strikes  the  plaintiff  s  horses,  and  thereby  produces  the  accident,  his 
master  is  not  liable;  but  where  in  the  course  of  his  employment  he  so 
strikes,  although  injudiciously,  his  master  is  liable.    S  B.  &  A.  590. 

18.  In  an  action  for  disturbance  of  plaintiff's  right  of  common,  the 
declaration  stated,  that  he  was  possessed  of  a  messuage  and  land  with 
the  appurtenances;  and  by  reason  thereof  ought  to  have  common  of 
pasture,  &c.  Held,  that  this  allegation  was  divisible,  and  that  proof 
that  plaintiff  was  possessed  of  land  onlj,  and  entitled  to  the  right 
of  common,  in  respect  of  it,  was  sufficient  to  eiltitle  him  to  damages 
pro  tanto,     3  B.  &  A.  360. 

19.  A  count  for  diverting  and  turning  a  stream  of  water,  is  not 
supported  by  proof  of  penning  back,  and  checking  it,  whereby  the 
water  was  made  to  overflow  the  plaintiff's  meadow.  6  Price,  1. 
A  nonsuit  directed  on  such  evidence  given  on  that  count  confirmed, 
on  motion  to  set  it  aside.    Ibid. 

20.  An  averment  in  a  declaration,  that  defendant's  dogs  were  ac- 
customed to  worry  and  bite  sheep  and  lambs,  ts  not  supported  by 
proof  that  the  dogs  were  of  a  ferocious  and  mischievous  disposition, 
and  that  they  had  frequently  attacked  men.  1  B.  &  A.  620.  Semble^ 
however,  that  an  averment  that  the  dogs  were  of  |t  ferocious  and 
mischievous  disposition,  would  be  sufficienl  in  an  action  brought  for 
an  injury  to  plaintiff's  sheep,  without  alleging  specifically  that  they 
were  accustomed  to  bite  and  worry  sheep.    Ibid. 

21.  An  averment  in  a  declaration  for  disturbing  the  plaintiff's  right 
of  common,  that  plaintiff  was  entuled  to  common  of  pasture,  for  all 
his  cattle,  levant  and  couchant  upon  his  land,  is  well  supported  by 

^  evidence,  that  tlie  plaintiff  was  a  part-owner  with  defendant,  and 
others,  of  a  common  field,  upon  which,  after  the  com  was  reaped,  and 
the  field  cleared,  the  custom  was  for  the  different  occupiers  to  turn 
out  in  common  their  cattle :  the  number  being  in  proportion  to  the 
extent  of  their  respective  lands  within  the  common  neld,  although 
such  cattle  were  not  maintained  iipon  such  land  during  the  winter ; 
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and  although  the  custom  proved  was  to  turn  out  in  proportioo  to  the 
extent,  and  not  to  the  produce  of  the  land^  in  respect  of  wfaidi  the 
right  was  claimed.  Held  also,  that  it  was  not  necessary  to  state  hia 
ri^ht  to  be  mth  the  exception  of  his  own  Umd,  but  that  it  was  well 
laid  to  be  over  the  whole  common.     1  B.  &  A.  706. 

22.  In  ejectment  the  demise  was  laid  to  be  by  the  mayor,  bur- 
gesses, &c.  of  the  borough  town  of  M.»  and  on  the  trials  it  turned  out 
from  the  charter,  that  the  name  of  the  corporati<m  was  "  the  mayor, 
&c.  of  M."  Held,  that  this  was  no  Tariance,  it  appearing  from  the 
charter,  which  was  in  evidence,  that  M.  was  a  borou^  town* 
1  B.  &A.699. 
or  vnpiance  in  ^3.  Upon  an  indictment  for  an  assault  upon  E.  E.  it  is  sufficient  to 
indictinentai       prove,  tnat  an  assault  was  committed  upon  a  person  bearing  that 

name,  althouffh*it  appear  that  two  persons  bore  the  same  name,  E*  E. 

the  elder,  and  E.  E.  the  younger.    S  B.  &  A.  579. 

Of  Taritticc  in       ^*  ^^  ^  ^^  ^  ^^^  variance  (after  verdict)  where  an  information 

the  descriptioii    professing  to  sct  out  the  title  of  an  act  of  parliament  describes  it  as 

of  ttUtutH,         entitled  an  act,  Stc.  for  repealing  duties  on  salt,  and  the  drawback,  &c. 

**  thereon,"  the  title  being  (in  fact)  in  the  same  words,  with  the  ex- 
ception   of  having   the  word   **  thereout**  instead  of  **  thereon," 
(and  adding)  and  for  granting  other  duties,  &c.  *^  thereon,**  the  con* 
eluding  word  being  the  same.    4  Price,  237. 
Variance  ia  the      25.  The  declaration  in  an  action  for  maliciously  causing  a  writ  to 
**y||P^y^^^  be  sued  out,  whereon  plaintiff  was  imprisoned,  statinc  Uie  proceaa^ 
gaipmtedingi.  ^j^j^  acetiam  clause  as  sued  out  for  50^.  (instead  of  30^accordin|(  to 
the  fact,)  and an'endorsement  for  15/.  the  warrant  being  for  30/.,  it  la 
a  fatal  variance.    5  Price,  540. 

26w  In  assumpsit  for  not  indemnifying  plamtiff,  in  consequence  of 
his  having  become  bail  for  A.  in  an  action  at  the  suit  of  B.,  it  was 
stated  that  B.,  in  Michaelmas  term,  58  G.  3.,  recovered  against  plain- 
tiff; the  judgment  given  in  evidence,  was  Hilary  term.     Held,  that 
this  was  no  variance,  inasmuch  as  this  was  not  matter  of  descripti«ni» 
but  an  allegation  in  substance  that  the  judgment  had  been  obtamed 
before  the  commencement  of  the  action.    4  B.  1^  A.  435. 
Variance  in  the       27.  A  plea  to  a  quo  toarranto  stated  that  an  immemorial  court  leet 
deMaripkien  of  a  was  in  part  holden  in  the  morning,  and  in  part  ia  the  evening,  and 
*"**""'  that  the  custom  had  to  elect  the  mayor,  at  the  morning  court,  whicb 

burgess  had  been  accustomed  to  be  sworn  into  the  office  at  the  even- 
ing court,  by  the  steward  or  his  deputy ;  the  replication  denied  the 
mode  of  election,  and  there  was  also  an  issue  **  not  duly  swcmi"  at 
the  trial ;  it  appeared,  that  in  addition  to  the  custom  set  out  in  the 
plea,  it  had  been  usual  for  the  leet  jury  to  present  in  writing  the  can* 
didate  who  had  most  votes  at  the  morning  eourt,  to  be  sworn  in  by 
the  steward  at  the  evening  court,  but  they  had  no  control  over  the 
poll.  Held,  that  this  w^  a  mere  ministerial  act  on  their  part,  and 
that  it  was  no  essential  part  of  the  custom,  and  need  not  be  stated  on 
the  record.  3  B.  &  A.  ISa 
MuccllaiMoiis.        28.  Where  the  declaration  alleged  that  the  defendant  was  overseer 

of  the  township  of  S.,  and  it  was  proved  that  he  had  acted  as  Mich, 
and  there  was  no  evidence  of  overseers  having  been  appointed  for 
the  parish  of  S.  Held,  that  although  the  appointment  was  produced, 
and  purported  to  be  an  appointment  of  the  defendant  as  overseer  of 
the  parish  of  S.j  this  was  no  variance.    1  B.  &  A.  94r. 

VENDOR 
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I  VENDOR  AND  PURCHASER. 

L  An  action  for  goodfl  sold  and  delivered,  not  supported  by  proof  Sale,whencom- 
of  an  order  by  defendant,  to  send  the  goods  to  a  certain  quay,  to  be  P^^* 
i  left  till  called  for,  without  showing  a  reception  and  acceptance  on 

the  part  of  the  vendee  of  the  goods  so  sent,  where  the  defendant  had 
not  named  the  particular  carrier  by  whom  die  goods  were  to  have 
been  conveyed :  at  least  under  the  ciroumstances  in  evidence,  in  the 
present  case,  a  nonsuit  for  want  of  proof  of  a  delivery  was  refused 
to  be  set  aside*    5  Price,  6S0. 

2.  Where  plaintiffi  having  received  an  order  fi-om  defendant 
for  goods,  shipped  them,  and  transmitted  to  him  the  bill  of  lading  en- 
dorsed, making  the  goods  deliverable  to  order  or  assigns,  and  on 
their  arrival  the  captain  withheld  the  goods,  in  consequence^of  defend- 
ant having  refused  to  accept  a  bill  drawn  on  him  for  the  price ;  and 
thereupon  defendant  recovered  in  trover  against  the  captain.  Held, 
that  phufitiifii  mi^ht  have  an  action  for  goods  sold  and  delivered,  for 
the  oelivery  of  the  goods  was  complete  as  between  them  and  defend- 
ant, by  the  delivery  on  board  the  ship.    5  M.  &  S.  189. 

8.  By  the  usage  of  Liverpool^  the  vendor  of  goods  was  to  pay  ware- 
house-rent for  two  months  after  the  sale,  if  the  goods  remained  there 
so  long.  Held,  however,  that  where  the  vendor  of  such  goods  had, 
within  the  two  months,  given  the  usual  order  for  delivery  to  the  pur- 
chaser, the  property  in  the  goods  from  that  time  vested  in  the  latter, 
and  that  he  became  responsible  for  all  accidents  which  might  happen 
to  them  \  and  that  the  circumstance  of  the  goods  having  within  that 
time  been  distrained  for  warehouse-rent,  was  an  accident  which  must 
fall  on  the  vendee,  and  such  rent  having  been  paid  by  the  vendor's 
agent,  in  order  to  redeem  die  goods :  I&ld,  that  the  latter  could  not 
recover  the  same  from  the  vendor  as  money  paid  to  his  use.  2  B.  & 
A.  191. 

4.  A  quantity  of  oats  having  been  consigned  by  a  merchant  abroad  Ccmiraciof  sale. 
to  be  sold  by «/.  S.,  who  was  a  merchant  as  well  as  factor,  he  placed 
them  in  the  hands  of  ^.,  a  corn-factor,  as  a  security  for  advances 
made  by  him,  but  the  oats  were  not  to  be  sold  without  the  consent 
of  (/.  S*  They  remained  in  AJ^  possession  upon  these  terms  for  nine 
months,  when  they  were  transferred  to  A.  by  a  sale  at  the  market-  , 

price.  No  money  actually  passed,  nor  were  any  account-sales  ren- 
dered ;  but  the  amount  of  the  price  was  allowed  in  account  before  •/•  #S* 
and  A.f  leaving  a  balance  in  favour  of  the  latter.  Held,  that  this 
was  in  substance  a  pledge  and  not  a  sale  by  the  factor,  and  that  no 
property  passed  to  ^.,  although  the  jury  had  found  it  to  be  a  hxmdfidt 
transaction.    4  B.  &  A.  444. 

5*  An  assignment  of  the  freight,  earnings,  and  profits  of  a  ship, 
does  not  extend  to  profits  not  in  existence,  actual  or  potendal,  at 
the  dme  of  the  assignment;  therefore,  where  C  assigned  br  deed  to 
*  5.  the  freight,  earnings,  and  profits  of  the  ship  fT.,  which  ship  after- 
wards, in  a  voyage  to  the  ^ouih  SeaSf  obtained  a  Quantity  of  oil,  the 
produce  of  whales  taken  in  the  said  vojrage :  Hela,  that  this  did  not 
pass  to  S,  by  the  assignment ;  for  the  assigpiior  had  no  property,  ac- 
tual or  potential,  in  the  oil,  at  the  time  of  assigpiiment,  and  the 
voyage  was  not  then  contemplated.    5  M .  &  S.  2^. 

6.  A  trader  in  London  was  in  the  habit  of  purchasing  goods  at  Afsn-  Stoppage  in 
Chester^  and  exporting  them  to  the  ccmtinent  soon  after  their  arrival  tnnsitiu 
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ia  London*  The  goods  go  conttgned  to  him  remained  in  die  waggum* 
office  of  the  defendants,  who  were  carrien^  until  they  were  remored 
by  his  agent  for  the  purpose  of  bemg  shipped.  A  consignment  of 
goods  for  the  trader  was  ddivered  to  the  defendants,  on  the  9di  and 
12th  of  August;  on  the  14th  and  17th  the  goods  arrrred  at  the 
waggon-office  of  the  defendants ;  on  the  16th  or  17th  the  trader  be- 
came bankrupt ;  and  on  the  19thy  notice  of  non-ddivery  to  the  bank- 
rupt was  giyen  by  the  consignor  to  the  defendants,  who,  accordii^ 
to  order,  on  the  21st  delivered  the  goods  to  a  third  house.  Hd<^ 
tliat  the  assignees  of  the  bankrupt  were  entitled  to  recover  the  goods 
deposited  with  the  defendants,  imd  that  the  right  of  the  consignor  to 
stoppage  in  transHu  ceased  on  the  arrival  of  the  goods  at  the  waggon* 
office  dTthe  defendants  in  London.    8  Taunt.  83. 


Changing. 


Rftaining. 


VENUE. 

•  • 

1.  The  Court  will  not  grant  a  motion  for  changing  the  venue  after 
plea  pleaded;  the  plaintiff  may  retain  the  venue  notwithstanding  n 
motion  to  change  it,  on  undertaking  to  give  material  evidence  arising. 
cither  in  the  county  laid  or  in  a  third  county ;  proof  of  letters  con- 
taining the  promise,  upon  which  the  action  is  brought,  written  and 
put  into  the  post-office  in  the  third  county,  is  sufficient  to  satisfy  sudt 
undertaking.    8  Taunt.  169. 

2.  n*  a  small  part  only  of  a  plaintiff's  demand  be  on  a  bill  of  ex* 
change,  and  the  bulk  of  the  debt  be  for  goods  bM  and  delivered,  for 
part  of  which  the  bill  was  given,  the  Court  will  not  brin^  back  the 
venue  (which  had  been  changed  on  the  usuid  affidavit)  on  the  ground 
of  the  action  being  broueht  upon  a  bill  of  exchange.    7  Price,  564*. 

S.  The  venue  having  been  changed  by  the  defendant  from  Londom 
to  Staffordshire  on  the  usual  affidavit,  the  Court  refused  to  bring  badL 
the  venue  to  London  on  an  affidavit  that  the  cause  of  action  aroaa 
partly  in  Staffordshire  and  partly  in  Worcestershire^  and  that  a  mate* 
rial  witness  resided  in  London^  and  on  the  plaintiff's  undertaking  to* 
give  material  evidence  in  one  or  other  of  those  counties.  S  B.&  A^ 
618. 

4.  The  Court  will  discharge  a  rule  obtained  by  a  defendant  to 
change  the  venue  in  an  action  against  him  by  the  assignees  of  a  bank-^ 
rupt,  on  the  usual  affidavit  that  the  cause  of  action  arose  in  another 
county,  and  that  his  witnesses  reside  there ;  the  plaintiff,  swearing 
that  the  cause  of  action  arose  in  a  third  county,  and  that  his  witnesses 
reside  at  a  very  considerable  distance  from  the  county  to  which  die 
venue  is  sought  to  be  removed,  and  undertaking  to  give  evidence  in 
the  original  or  the  third  .county ;  and  that  although  the  defendants 
have  agreed  to  admit  every  &ct  establishing  the  bankruptcy,  except 
the  petitioning  creditor's  debt.    5  Price,  S59. 

5.  Where  a  venue  laid  in  Middlesex  had  been  dianged  to  Stafford^ 
on  the  usual  affidavit,  the  Court  refused  to  Imng  it  back  on  an  affida- 
vit, stating,  that  the  ffoods  (which  had  been  purchased  and  paid  for 
by  plaintiff  as  agent  ror  defendant,  and  for  which  the  action  had  beca 
brought,)  were  partly  paid  for  in  London  and  partly  in  Surrey^  and 
were  sent  to  Paddington,  in  the  county  of  Middlesex^  to  be  forwarded 
thence  to  defendant ;  the  plaintiff  undertaking  to  give  material  en^ 
dence  in  London  or  Middlesex;  he  must  undertake  to  give  material 
evidence  in  tDe  county  in  which  he  originally  laid  it*    6  Price,  SSS^ 
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6*  In  an  actioafer  a  libel  contained  ina  lettert  the  Court  would  not 
change  the  venue  from  London  to  Worcester^  after  an  affidavit  that 
the  deponent  believed  the  letter  to  have  been  written  at  Stafford^  be-  ' 

cauae  it  bore  the  Skgffbrd  post-mark.    1 B.  &  B.  299. 

7«  Where  a  rule  Nisi  naa  been  obtained  for  changing  the  venue 
from  London  to  Yorkshire,  in  Easter  Term,  as  of  course,  on  the 
common  affidavit  (not  stating  that  defendant's  mtnesses  resided  there), 
the  Court  mil  not  retain  it  on  cause  shown  that  the  plaintiff  would 
be  materiaUy  delayed,  without  any  other  advantage  to  the  defendant 
by  analogy  with  the  established  nue  that  the  venue  cannot  be  changed 
into  the  northern  counties,  previous  to  a  spring  assizes.  5  Fkice,. 
612. 


VERDICT. 

1.  Where,  in  an  action  of  trespass  to  a  fishery,  the  jury  find  the  SpedaL 
defendant  justified  on  one  issue,  and  state  the  right  under  which  they 
found  him  justified,  sudi  a  finding  may  be  treated  as  a  special  ver- 
dict.   8  Taunt.  188. 

2.  The  Court  will  not  infer,  or  take  notice  of  any  &ct,  not  express- 
ly stated  to  have  been  found  by  the  jury,  in  an  argument  on  a  special 
verdict.    4  Price,  240. 

S.  After  trial,  an  idldavit  tending  to  impeach  a  verdict  by  stating  Miwoodiict  in 
corrupt  motives  in  one  of  the  jurors,  cannot  be  received.    8  Taunt.  ^juT- 
26. 

4.  In  assumpsit,  the  defendant  pleaded  that  the  promises  were  MmgcUsmoiu. 
made  by  him  jointiy  with  another,  and  issue  was  taken  upon  that 

fact.  Ine  jury,  by  their  verdict,  found  that  the  defendant  promised, 
without  stating  whether  he  promised  alone,  or  jointiy  with  another. 
Held,  that  this  verdict  was  bad,  because  it  did  not  disti^ctiy  pro- 
nounce upon  the  issue.    S  B.  &  A.  605. 

5.  The  Court  may  order  a  verdict  to  be  entered  for  the  plaintiff    • 
where  the  cause  was  undefended  at  Nisi  Prius  ;  and  the  judge  directed 

a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict. 
4B.&A.41S. 


WHARF. 

The  wharfage,  &c.  due  upon  goods  imported,  was,  by  the  course  Whwftogw. 
of  trade,  paid  by  the  importer  at  the  Christmas  follo?rinff  the  import- 
ation, whether  the  goods  were  in  the  mean  time  removed  or  not.  The 
goods  were  sold  to  A^j  and  after  Christmas  the  merchant  importer 
became  bankrupt.  Held,  that  there  was  no  lien  on  the  goods  ror  the 
wharfage,  &c.i»  against  A*    4  B.  &  A.  50. 


WINDOW  LIGHT& 


Where  lights  had  been  enjoyed  for  more  than  twenty  years,  conti-  Title  uw 
guous  to  land,  which  within  that  period  had  been  glebe-land,  but  was 
conve]^ed  to  a  purchaser  under  the  SS  G.  S.  c.  147.9  i^  v&b  held,  tiiat 
no  action  would  lie  against  such  purchaser  for  building,  so  as  to  ob- 
struct the  lightSi  inasmuch  as  tne  rector,  who  was  tenant  for  life, 

could 
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could  not  grant  the  eaMmcnt,  and^  therefore,  no  TtDd  gmnt  eoold  be 
prctomod*    4B»dtA«579* 


RcmoTtl  Ob 


WINE- 

In  an  action  against  a  wuie  cooper^  for  changing  on  the  road, 
wine  which  he  haa  been  hired  to  carry  from  one  nouse  to  another, 
the  court  will  not  presume  that  the  wine  was  removed  for  the  puipose 
of  sale,  and  so  consider  the  transaction  illegal  under  the  Excise  laws. 
1B.&B.5. 


IncompcCtocy 

ITOin  IDlCKft* 


WITNESS. 

AtteDdance  of.  1.  SemUcj  that  a  party  who  is  subpoenaed  as  a  witness  to  attend,  at 
the  assizes*  is  guilty  of  a  cont^tnpt.  by  neglecting  to  attenc!^  dthongh 
the  cause  be  not  called  on  for  tnal.    5  B.  Sr  A.  598. 

2.  In  an  action  on  s  Joint  contract  against  several  partnen,  one  of 
the  defendants  having  suffered  judgment  to  go  by  default,  b  not  ad- 
missible as  a  witoessy  to  prove  the  partnership  of  himsdf  and  the 
other  defendants,  without  their  consent,  idthough  the  proposed  wit* 
ness  is  released  as  to  all  other  actions,  save  that  on  which  he  b 
called  to  give  evidence.    8  Taunt.  199. 

8.  On  a  question  of  title,  in  an  action  of  trespass 'between  a  parish 
and  an  individual,  to  certain  lands  claimed  by  the  former,  under  an 
indosure  act ;  by  the  provisions  of  which  (he  land  in  ^spute  wonld 

Sr  they  had  a  ri^t  to  it)  be  vested  in  them,  in  trust  for  the  parish, 
aid  of  the  poors'  rates,  rated  inhabitants  are  admissible  wit- 
nesses, by  vu*tue  of  the  9th  section  of  tfte  5¥h  Qeo.  8.  c.  107. 
6  Price,  148. 

4.  In  trover  by  A.  against  J3.  C,  b  a  competent  witness  to  prove 
property  in  himself.    4  B.  &  A.  41(X 

5.  Ruled  at  NiH  Priiu  by  the  lord  chief  baron,  that  a  person  havmg 
entered  into  a  bond  with  staeties  to  the  crows,  b  not  an  admissible 
witness  in  a  sdre^adas  against  the  surety,  who  proves  that  he  had  not 
broken  the  condition.  Sff^,  qwere  f  (the  principiu  having  been  released 
by  the  surety.)  4  Price,  150. 

6.  In  an  action  against  a  sheriff  for  a  fabe  return  of  nuUa  homdy 
after  he  has  taken  goods  in  execution,  which  have  been  forcibly  tdcen 
out  of  his  possession,  and  carried  away  by  a  penon  clainiing  property 
in  chem,  such  person  b  admissible  to  prove,  than  tiiev  were  not  the 
property  d  the  debtor,  against  whom  the  eMcuCion  had  issued,  be- 
cause the  sheriff  cannot  maintain  an  action  against  him,  (the  witness), 
for  the  rescue,  after  having  made  such  a  return,  and  as  to  all  odicr 
persons  claiming  the  goods,  the  Irerdict  would  be  res  inter  olios  aeUtf 
and,  therefore,  could  not  be  used  to  affect  their  ri^ts  in  any  proceed- 
ing  against  the  witness*    5  Price,  547< 

7*  On  an  issue  to  try  whether  the  inhabitants  of  ^4.  were  immem<H 
rially  bound  to  repair  a  chapel,  the  owner  of  the  inheritance,  havmg 
leased  <hb  property  for  years,  at  a  rent  certain,  without  any  deduc- 
tion, and  resiomg  himself  in  a  different  county;  b  not  a  competent 
witness  to  negative  the  lidbifitv,  allbough  he  was  not  upon  the  rate^ 
and  the  rate  was  in  fact  paid  by  hb  tenant,  for  such  owner  has  an 
interest  in  discharging  the  inheritance  for  a  permanent  burden. 
I  B.  &  A.  87. 

&  One 
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S.  One  joint  maker  of  a  promiisory  note  is  a  witness  to  prove  the 
signature  of  the  other.    5  M.  &  S.  71. 

9.  In  an  action  against  an  attorney  for  negligence,  in  the  negocia-   InconmetaiicT 
tion  of  an  annuity,  the  iMUty,  who,  on  the  &oe  of  the  deed,  appeared  ^om  nlat' 
to  be  the  grantor*  is  a  competent  witness  to  pro?e  it  a  nmrery.  "t*»ti0iu 
4B.  &A.209.  ^   ^ 

10.  Where  defendant's  name  had  been  registered  as  part-owner  of 
a  ship,  upon  the  oath  of  C^  and  he  had  afterwards  assigned  his  shara 
to  C,  by  bill  of  sale,  in  consideration  of  5«.»  and  coYOianted,  that  he 
had  a  good  titlex  held,  that  in  an  action  against  defendant  for  goods^ 
furnished  to  the  ship,  charging  him  in  respect  of  Us  interest  only,  it 
was  competent  to  defendant  to  call  Ci»  as  a  witness,  to  prore  that  be 
had  inserted  defendant's  name  in  the  register,  without  ms  privity  or 
consent,  and  that  the  bill  of  sale  was  merely  to  divest  him  of  any 
supposed  title.    5  M.  &  S.  244w 

IK  A  commission  for  the  examination  of  witnesses  in  a  foreign  Estminstieaoir 
country,  directed  the  commissioners  to  examine  the  witnesses,  on  m^  witneMM. 
terroeatories,  and  to  reduce  the  examinations  into  writing,  in  the  Bn* 
glish  language,  and  send  the  same  to  England,  and  to  swear  and  inter* 
pret  the  depositions  of  such  witnesses  as  did  not  undentand  the 
English  language.  It  appeared  by  the  return,  that  the  depositions  in 
the  first  instance  were  reduced  into  writing  in  the  foreign  hmguage^ 
and  translated  by  the  interpreter  into  the  Widish  language^  within  aa 
interval  of  six  weeks.  Held,  that  the  commission  was  well  exeeoted 
by  the  commissioners  returning  the  depositions  $o  ♦'^"thttd  into  the 
English  language*    4  B.  &  A.  S77. 

12.  A  witness  cannot  recover  a  compensation  Ibr  his  time,  though   Ezpenaet  of 
an  expre^  promise  be  given  him  that  he  shall  be  paid  for  his  loss  of  witnewi. 
time.    1  B.  &  B.  515* 

13.  Compensation  for  loss  of  time  disallowed  to  two  merdiants   Cosu  of  biiog- 
coming  from  abroad  as  witnesses*    5  M.  &  S.  15&  ing  up  wit- 


WRITTEN  INSTRUMENT. 

1.  Upon  a  plea  of  plene  adnrinhirrmt,  frfamtifT,  fa  order  to  show  ptiUic  wriUogi 
assets,  gave,  in  evidence,  a  copy  of  a  bill  and  answer,  purporting  to  judicisL 

be  an  answer  by  a  person  of  the  same  name,  and  sustaining  the  same 
character  as  the  ddendant.  Held,  that  the  copy  was  admusible,  and 
that,  on  the  face  of  it,  there  was  presumptive  evidence  of  identity,  the 
defendant  not  having  iriiown  any  circumstances  to  rebut  the  presump- 
tion.   1  B.  &  A.  182. 

2.  A  record  of  cofidenmation  of  goodK  seized  for  an  act  of  for- 
feiture, created  by  one  statute,  is  not  evidence,  on  a  charge  of  an 
offence  against  the  same  party,  wi^  tespect  to  the  i^ame  goods, 
created  b]^  another  statute.  Qfoeref  whether  such  a  record  S  con- 
clusive evidence  in  any  case,  of  tB  the  facts  stated  therein,  so  as  to 
affect  a  defendant  coDatendly  in  any  other  proceeding  agi^ist  him, 
for  penahtes  for  the  act  of  forfeiture  r    6  Rice,  195. 

S.  A  testator,  by  his  will,  devised  to  MaHhem  W.  his  brother,  and  Admisnbnityof 
Simon  W.  his  brotiier's  son,  a  certain  estate.  It  i^peared,  that  the  puoleYidciice. 
testator  had  three  brothers,  each  of  whom  had  a  son  of  the  name  of 
iSimon,  livine  at  the  time  of  the  testator's  death.  Held,  that  the 
proof  of  this  nict  did  not  raise  any  latent  ambiguity  in  the  wiH,  so  as 
to  let  in  parol  evidence  of  declarations  of  the  testator  as  to  the  per* 
son  intended,  it  being  clear  that  the  person  entitled  was  Simony  son 
of  Matthew.    4  B.  &  A.  57- 

4.  Where 


812  WRITTEN  INSTRUMENT.       [Addenua. 

4u  Where  a  promissory  note,  on  the  face  of  it,  purported  to   be 
payable  on  demand,  parol  evidence  is  not  admissible  to  show  that,  at 
the  time  of  making  it,  it  was  agreed  that  it  should  not  be  pajrable  till 
after  the  decease  of  the  maker.    3  B.  &  A.  2SS. 
,  5.  When  a  deed  purported  to  grant  all  the  coal-mines  in  the  lands 
in  the  occupation  of  widow  K,  and  son,  and  the  grantor  had  not,  at 
that  time,  any  lands  in  the  .occupation  of  widow  K.  and  son,  and  the 
deed  was  founded  upon  a  contitict  of  sale  executed  some  months  be- 
fore, to  which  the  grantor's  land-steward  was  the  subscribing  witness. 
Held,  that  for  the  purpose  of  explaining  the  latent  ambiguity  in  the 
deed,  letters  written  by  the  latter  to  the  grantees,  respecting  the 
sale  to  them,  by  the  grantor  of  the  coal-mines,  in  the  deed,  and  pur- 
porting to  be  written  by  his  directions,  were  admissible  evidence, 
,  without  showing  an  express  authority  from  the  grantor  to  ifrite  them. 
1  B.  &  A.  247. 
Proof  of,  when      6.  Entries  in  a  steward's  book,  above  thirty  vears  old,  and  coming 
not  auaaUd.       from  the  proper  custody,  are  admissible  in  evidence,  without  proving 

the  hand-writmg  of  the  steward.     Semhle,  that  the  rule  extends  to  all 
written  documents  coming  from  the  proper  custody.    4  B.  &  A.  S76. 

7«  Where  the  defendants,  havine  had  notice  to  produce  the  probate 
of  the  will  of  their  testator,  refused  to  produce  the  same.  Held,  that 
an  instrument  produced  by  the  officer  of  the  ecclesiastical  court,  pur- 
porting to  be  the  will  of  the  defendant's  testator,  and  indorsed  by  the 
officer,  as  being  the  instrument  whereof  probate  had  been  granted  to 
the  defendants,  and  that  they  had  sworn  to  the  value  of  the  effects,  was 
admissible  in  evidence,  in^an  action  against  the  defendants,  for  money 
had  and  received  by  their  testator  in  his  lifetime.  The  court  enter- 
tained  the  argument,  notwithstanding  there  had  been  an  injunction  in 
the  court  ot  exchequer  against  further  proceedings  in  this  court. 
1  B.  &  B.  219. 

8.  Where  a  loss  had  been  settled  upon  a  policy  of  insurance  agaihst 
fire  in  the  year  1813,  and  upon  a  trial  in  1819  the  plaintiff  in  an  action 
for  libel,  diarging  him  with  having  made  fraudulent  claims  upon  the 
insurance  company  with  respect  to  such  loss,  called  their  agent,  who 
stated  that  the  policy  was  returned  to  him  after  the  fire,  and  that  he 
had  it  in  possession  then,  and  afterwards  when  the  plaintiff  made  a 
larger  insurance  with  the  company,  that  upon  the  loss  having  been 
setded,  the  old  policy  Became  an  useless  paper,  that  he  did  not  know 
what  had  become  of  it,  but  he  believed  he  had  returned  it  to  the  plaintiff; 
the  clerk  to  the  plaintiff's  attorney  then  pro^d,  that  within  a  tew  days 
of  the  trial  he  went  to  plaintiff's  house  to  search  for  the  policy,  when 
the  plaintiff  showed  every  drawer  where  he  usually  kept  his  papers, 
that  he  examined  such  drawers  and  every  other  place  where  he 
thought  it  likely  to  find  such  a  paper  without  finding  it.  Held,  that 
this  was  sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of 
the  cdntents  of  the  policy.    S  B.  &  A.  296. 

9.  An  indenture  of  apprenticeship  made  1797  having  been  signed 
only  by  an  overseer  of  the  appellant  parish,  the  respondent  parish,  to 
show  that  only  one  had  been  appointed  in  the  year,  called  upon  the 
appellants  to  produce  the  original  appointment,  (having  given  them 
notice  to  produce  all  books  and  writings  relating  thereto.)  One  book 
only  was  produced,  and  that  was  not  for  the  year  1797.  Held,  that 
the  respondents  not  having  taken  any  means. toprocure  the  testimony  of 
the  overseer  himself,  (who  must  be  presumed  to  have  the  custody  of 
the  original  appointment,)  were  not  entitled  to  give  secondary  evidence 
of  its  contents.     1  B.  &  A.  173. 

10.  The 
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10.  The  clerk  of  the  defendant  was  the  subscribing  witness  to  a  ^j^^^*  "'^'^ 
bondf  aild  when  he  was'  subpoenaed,  said  that  he  would  not  attend,  *^^**^* 

and  die  trial  had  been  put  on  twice  in  con^quence  of  his  absence. 
Search  had  also  been  made  at  the  defendant's  house,  and  in  the  neigh- 
bourhood ;  and  upon  receiving  information  at  the  defendant's  that  the 
witness  was  gon^  to  Margate,  enquiry  was  there  made  without  success. 
Held,  that  under  these  circumstances  evidence  of  hb  hand-writing 
was  admissible.    4  B.  &  A.  697. 

1 1.  In  an  action  on  a  promissory  note,  the  subscribing  witness  being 
dead,  proof  of  his  hand-writing,  and  that  the  defendant  was  present 
when  the  note  was  prepared,  is  su£Bcient  without  proving  the  hand- 
writing of  the  defendant,  iluarct  if  proof  of  subscribing  witness's 
hand-wriling  alone  could  have  been  8u£Bcient  ?    1  B.  &  A.  19. 

12.  The  commissioners  under  an  enclosure  act,  having   made  Prafeieneeof 
minutes  of  their  proceedmgs :  held,  that  parol  evidence  of  the  diVi-   ^^J^  ^  ^ 
sions  and  allotments  was  inadmissible,  the  minutes  of  the  commis-   ^y^|^  ^"^ 
sioners  not  being  produced  or  accounted  for.    1  B.  &  B.  4*60. 

13.  Where  a  plaintiff  made  affidavit  that  he  sued  defendant,  to  re-    Impection  of. 
cover  damages  ror'a  breach  of  agreement,  in  not  entering  into  part- 
nership, pursuant  to  a  partnership  deed  drawn  up  and  signed  by 

plaintiffj  but  remaining  in  the  custody  of  the  defendant  or  his  attor- 
ney ;  and  that  the  plaintiff  possessed  neither  copy  nor  counterpart  of 
the  deed ;  the  Court  granted  a  rule  enabling  the  plaintiff  to  uispect 
the  deed  and  take  a  copy,  though  the  defendant  swore  he  had  not  ex;- 
ecuted  the  deed.  On  a  motion  for  leave  to  inspect  a  partnership 
4ieed,  the  affidavit  should  state  that  the  party  moving  has  neither 
copy  nor  counterpart.     1  B.  &  B.  318. 

14.  The  Court  will  not  compel  the  vestry  clerk  of  a  parish  to  pro- 
duce, and  permit  copies  to  be  taken  of  documents  from  the  parish 
chest  in  his  custody,  for  any  other  than  parochial  purposes.  4fB,&  A. 
Ml. 


THE  END  OF  THE  SEVENTH  VOLUME. 
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